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SUPREME  COURT  OF  OAXIFORNIA. 

(67  Cal.  21) 

People  v.  Platt.     (No.  20,046.) 
Filed  Maj  14,  1886. 

1.  Perjury — Misdemeanor— Omssion  op  Pkopbrtt  from  Iksolvent's  Sched- 

m^  AND  FaiiAb  Yerificatioi?. 

Where  a  petitioner  in  insolvency  willfully  omtts  from  his  schedule  any  of 
his  property,  and  then  verifies  his  petition,  schedule,  and  inventory,  as  pre- 
scribed by  law,  he  is  guilty  of  perjury,  notwithstanding  the  California  insolv- 
ency act  provides  that  an  omission  of  property  from  an  insolvent's  schedule 
'shall  con$)titute  a  misdemeanor.  The  general  law  regarding  perjury  is  not  in- 
consistent with  such  provision  of  the  insolvency  act,  and  is  not  in  that  regard 
repealed  by  it ;  the  false  verification  being  the  act  which  constitutes  the  per- 
jury, and  not  the  omission  of  the  property,  which,  before  the  said  insolvent 
law,  constituted  no  otfense,  but  is  by  such  act  made  a  misdemeanor. 

2.  Construction  op  Statutes — Repeals  rt  Implication. 

The  construction  of  statutes  in  respect  to  repeals  by  implication  is  that  tho 
earliest  act  remains  in  force  unless  the  two  are  manifestly  inconsistent  with 
and  repugnant  to  each  other.  It  is  necessary  to  the  implication  of  a  repeal 
that  the  objects  of  the  two  statutes  be  the  same.  If  they  are  not,  both  will 
stand,  though  they  refer  to  tho  same  subject. 

3.  &PORMATION  FOR   FbLONY— SUFPIOIBNCY  OP  AliLBGATIOH  AND  DESCRIPTION  OP 

Propbhty. 

An  allegation  in  an  information  that  the  defendant  **  willfully  concealed  a 
large  amount  of  property,  consisting  among  other  things  of  diamonds,  watches, 
jewelry,  money,  and  other  personal  effects  belonging  to  him  and  to  his  estate/' 
IS  a  sufficient  description  of  such  property  on  a  charge  of  perjury  in  having 
willfully  sworn  falsely  to  an  mventory  in  insolvency,  from  which  he  omitted 
said  property. 

Department  2.  Appeal  from  the  superior  court  of  Los  Angeles 
county. 

The  Attorney  General,  for  appellant. 

Howard  d  Roberts  and  J.  F.  Godfrey,  for  respondents. 

Sharpstein,  J.  It  seems  to  be  conceded  that  a  petitioner  in  insolv- 
ency who  should  willfully  omit  from  his  schedule  any  of  his  property, 
and  then  verify  his  petition,  schedule,  and  inventory  in  the  form  and 
v.7p,no,l — 1 
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manner  prescribed  by  law,  would  be  guilty  of  perjury,  were  it  not  for 
a  provision  in  the  insolvent  act  which  makes  such  omission  a  misde- 
meanor. And  the  respondent  insists  that  the  latter  act  "creates  a 
misdemeanor  of  what  before  was  a  felony,"  and  that  ''the  old  law  is 
gone  by  reason  of  the  repugnance,  and  the  offender  can  only  be  in- 
dicted imder  the  new."  But  the  latter  act  does  not  make  the  verifi- 
cation of  a  schedule  by  a  petitioner,  from  which  he  has  willfully  omit- 
ted some  of  his  property,  a  misdemeanor.  If  he  "fraudulently  or  de- 
signedly omits  from  his  schedule  any  property  or  effects  whatsoever, 
*  *  *  he  shall  be  deemed  guilty  of  a  misdemeanor."  We  cannot 
discover  any  repugnancy  or  inconsistency  between  that  and  a  statute 
which  makes  the  verification  of  a  false  schedule,  by  a  petitioner  who 
knows  it  to  be  false,  a  felony.  "The  invariable  rule  of  construction 
in  respect  to  the  repealing  of  statutes  by  implication,  is  that  the 
earliest  act  remains  in  force,  unless  the  two  are  manifestly  inconsist- 
ent with  and  repugnant  to  each  other."  Bowen  v.  Lease^  5  Hill,  221. 
"It  is  necessary,  to  the  implication  of  a  repeal,  that  the  objects  of  the 
two  statutes  be  the  same.  If  they  are  not,  both  will  stand,  though 
they  may  refer  to  the  same  subject."  U.  S.  v.  Clafliny  97  U.  S.  546. 
Here  the  objects  of  the  two  statutes  are  not  the  same.  And,  as  was 
said  in  Rawson  v.  Rawson,  52  111.  62 : 

"The  acts  are  not  upon  the  same  subject,  and  if  the  rule  be,  as  it  undoubt- 
edly is,  that  a  subsequent  act  upon  the  same  subject  will  not  be  held  to  repeal 
a  former  act  by  implication,  unless  the  new  act  contains  provisions  contnu-y 
to  or  irreconcilable  with  those  of  the  former  act,  with  much  more  force  and 
propriety  may  it  be  argued  that  a  subsequent  act,  not  on  the  same  subject, 

shall  not  be  construed  to  repeal  a  former  act  by  mere  implication. " 

• 

We  are  unable  to  find  anything  in  the  insolvent  act  which  indi- 
cates that  it  was  the  intention  of  the  legislature  to  make  that  a  mis- 
demeanor which  was  a  felony  before.  That  which  it  declares  shall  be 
deemed  to  be  a  misdemeanor  was  neither  a  misdemeanor  nor  a  felony 
before.  The  allegation  that  the  defendant  "willfully  concealed  a  large 
amount  of  property,  consisting,  among  other  things,  of  diamonds, 
watches,  jewelry,  money,  and  other  personal  effects  belonging  to  him 
and  his  estate,"  seems  to  us  to  be  sufficiently  definite  and  certain. 
The  defendant  swore  that  his  schedule  and  inventory  contained  a  full, 
perfect,  and  true  discovery  of  all  his  estate,  real,  personal,  and  mixed,, 
goods  and  effects.  The  charge  is  that  he  willfully  omitted  from  his 
schedule  the  property  above  mentioned.  A  minute  description  of  the 
property  might  be  impossible ;  and,  if  exacted,  might  defeat  the  ends 
of  justice,  as  a  variance  between  the  proof  and  allegation  would  be 
fatal.  We  think  the  defendant  is  sufficiently  apprised  by  the  infor- 
mation of  the  charge  which  he  must  be  prepared  to  meet  on  the  trial. 
If  innocent,  there  is  no  more  danger  of  his  being  convicted  than  there 
would  be  if  the  property  had  been  described  with  the  greatest  minute- 
ness, although  his  chance  of  escape,  if  guilty,  might  have  been  much 
better  if  it  had  been  so  described. 


Digitized  by 


Google 


Cal.]  HALBY    r.  HAIiET.  3 

Judgmeut  reversed,  with  directions  to  the  conrt  below  to  overrule 
the  demarrer  to  the  information,  with  leave  to  the  defendant  to  plead 
thereto  as  he  shall  be  advised. 

We  concur :     Thornton,  J. ;  Mybick,  J. 


People  o.  Bermak.    (No.  20,044.) 

Filed  May  14,  1885. 
Judgment  Brvekbed. 

On  authority  of  People  v.  Plitt,  ante,  1,  judgment  reversed,  with  directions 
to  ovei  ruJe  the  demurrer,  and  allow  the  defendant  to  plead. 

Depart  ment  2.  Appeal  from  the  superior  court  of  Los  Angeles  county.  The  facts 
and  points  involved  in  this  case  were  the  same  as  in  People  v.  Platte  ante,  1. 

7'he  Attorney  Qeneraly  for  appellant. 

J,  F,  Godfrey,  for  respondent. 

Bt  the  Ck)UKT.  On  the  authority  of  People  v.  Piatt,  ante,  1,  this  day  filed,  judg- 
ment reversed,  with  directions  to  the  court  below  to  overrule  the  demurrer  to  the 
information,  with  leave  to  the  defendant  to  plead  thereto  as  he  shall  be  advised. 


(67  Cal.  24) 

Haley  v.  Haley.     (No.  9,917.) 

Filed  May  14, 1885. 

Divorce— Testimony  op  Parties— Ooiuioborative  Testimony. 

Under  the  California  Civil  Code,  f  130,  no  divorce  will  be  granted  on  the  un- 
corroborated testimony  of  the  parries;  and  in  a  suit  for  divorce  for  extreme 
cruelty,  plaintiff's  testimony  as  to  the  acts  of  cruelty  which  caused  her  to  leave 
her  husband's  home  and  seek  shelter  elsewhere,  is  not  corroborated  by  the  only 
other  evidence  offered  in  the  case, — ^that  of  the  plaintiff^s  attorney,— as  to  a  con- 
fidential conversation  with  defendant,  at  plaintiff's  instance,  in  regard  to  a  set- 
tlement of  the  case,  and  the  evidence  of  a  person  who  overheard  such  conver- 
sation; none  of  such  evidence  tending  to  prove- the  acts  of  cruelty  to  plaintiff 
which  she  testified  caused  her  to  leave  defendant's  house. 

Department  2.  Appeal  from  the  superior  court  of  Los  Angeles 
county. 

Bicknell  dt  White,  for  appellant. 

John  T.  Godfrey,  for  respondent. 

Myriok,  J.  This  is  an  action  for  divorce  on  the  ground  of  extreme 
cruelty.  The  plaintiff  alleged  the  marriage  of  herself  and  defendant 
on  the  seventh  of  June,  1884,  and  that  the  defendant  had  since  then 
been  guilty  of  cruel  and  inhuman  treatment  of  her,  in  that  he  had 
accused  her  of  having  committed  adultery,  and  that  in  consequence 
of  such  accusations  her  mental  suffering  was  so  great  that  she  became 
physically  ill  and  her  health  endangered,  and  she  could  not,  with  safety 
to  her  mental  or  physical  health,  continue  to  live  with  him,  and  for 
that  reason  she  was  obliged  to  leave  his  home  and  seek  shelter  else- 
where. 

The  plaintiff  was' examined  as  a  witness  in  her  own  behalf,  and  her 
testimony  tended  to  fully  sustain  the  allegations  of  the  complaint. 
According  to  section  ISO  of  the  Civil  Code  no  divorce  can  be  granted 
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upon  the  uncorroborated  testimony  of  the  parties.  It  was  therefore 
necessary  for  the  plaintiff  to  produce  evidence  other  than  her  own 
testimony  as  to  the  truth  of  her  allegations.  This  was  attempted  to 
be  accomplished  in  the  following  way :  After  she  separated  from  the 
defendant  she  consulted  with  an  attorney  in  reference  to  her  griev- 
ances. The  attorney  was  friendly  to  the  defendant,  and  told  her  he 
would  see  Haley  and  talk  with  him,  and  ask  him  to  get  an  attorney, 
(naming  him,)  and  perhaps  they  (the  attorneys)  could  arrange  it  so, 
if  the  plaintiff  and  defendant  could  not  agree,  a  divorce  could  be  got 
with  little  expense,  scandal,  and  notoriety.  Plaintiff's  attorney  there- 
upon had  an  interview  with  defendant;  and  subsequently  another  in- 
terview occurred  between  the  same  parties,  during  a  portion  of  which 
another  person  was  casually  present  and  heard  some  of  the  conver- 
sation. 

The  plaintiff's  attorney  was  examined  as  a  witness  on  her  behalf,  as 
was  the  other  person,  and  it  is  claimed  on  behalf  of  plaintiff  that  the 
testimony  of  these  witnesses  corroborated  the  testimony  of  plaintiff. 
It  may  be  here  stated  that,  independent  of  the  plaintiff  and  these  two 
witnesses,  no  evidence  was  given  tending  to  prove  the  allegations  of  ex- 
treme cruelty.  We  are  of  opinion  that  the  testimony  of  plaintiff's  attor- 
ney and  of  the  other  person  did  not  in  any  material  respect  corroborate 
the  testimony  of  the  plaintiff  in  regard  to  the  averments  of  the  com- 
plaint. The  statements  of  the  defendant,  as  testified  to  by  these 
witnesses,  were  made  in  conversations  of  a  frfendly  and  confidential 
character,  sought  by  plaintiff's  attorney  with  her  knowledge,  and  with 
a  view  to  settle  matters  between  the  parties.  There  is  no  evidence 
that  they  were  made  with  any  wanton  or  cruel  intent,  or  that  they 
produced  any  effect  upon  her;  they  wer«  merely  statements  of  what 
he  professed  to  believe  to  be  true,  together  with  his  reasons  for  so  be- 
lieving. There  was  no  evidence,  other  than  that  of  plaintiff,  of  any 
accusations  made  by  defendant  before  she  left  his  honse,  nor  that  she 
left  his  house,  or  underwent  any  suffering  in  consequence  of  any  sueh 
accusations.  We  do  not  think  that  the  testimony  of  the  plaintiff  was 
corroborated. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur :     Thornton,  J. ;  Shabpstbin,  J. 


(67  Cal.  27) 

Tbojan  Min.  Co.  r.  Fireman's  Ins.  Co.  op  Baltimore.     (No.  9,881.) 

Filed  May  14,  1885. 

Fire  Insurance  Poltcy— Provision  in— Pleading— Findings. 

Whero,  in  an  action  on  an  insurance  policy,  (a  clause  in  the  policy  providing 
that  the  insured  should  maintain  a  watchman  in  and  upon  the  insured  prem- 
ises day  and  night,  whenever  the  works  thereon  should  be  idle,)  the  complaint 
alleged  that  plaintiff,  ihe  insured,  did  so  maintain  a  watchman  in  and  upon 
said  premises  day  and  night,  and  that  he  was  on  the  premises  at  the  time  of 
the  &*e  which  caused  the  damage  stu  d  lor,  an  answer  denying  that  during 
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all  the  time  the  works  ware  idle,  said  plaintiff  bad  a  watchman  upon  the  in- 
sured premises,  and  alleging  that  for  two  hours  prior  to  said  fire  there  had 
been  no  watchman  upon  said  premises,  is  a  plain  and  unequivocal  denial  of  the 
complainant's  allegation,  and  forms  a  clear  and  distinct  issue,  and  a  Ending 
that  at  the  time  of  such  fire  plaintiff's  watchman  was  not  on  the  insured  prem- 
ises, but  was  sleeping  in  a  building  belonging  to  plaintiff,  which  was  100  feet 
awtfv  and  across  the  road,  and  not  part  of  the  insured  premises,  but  that  a 
watch-dog  had  been  left  upon  such  premises,  is  a  finding  responsive  to  the  issue, 
and  upon  such  finding,  under  the  above  provision  in  the  policy,  the  plaintiff  is 
not  entitled  to  recover. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Oeo.  W.  Tyler,  for  appellant. 

Fox  d  Kellogg  and  T.  C.  Van  Ness,  for  respondent. 

By  THE  Court.  Action  on  a  fire  insurance  policy.  The  policy 
contained  the  following  clause : 

'*It  IS  agreed  and  understood  that  during  such  times  as  the  above  works 
are  idle,  a  watchman  shall  be  employed  by  the  assured,  to  be  in  and  upon  the 
premises  day  and  night. " 

.  The  allegation  in  the  complaint  on  that  enhject  is  as  follows : 

"That  at  the  time  of  such  fire,  and  for  some  time  prior  thereto,  the  works 
of  said,  corporation,  so  assured  as  aforesaid,  were  idle,  but  during  all  said 
time  a  watchman  was  employed  by  plaintiff  in  and  upon  the  premises  day 
and  night,  and  said  watchman  was  upon  said  premises  at  the  time  of  said  loss 
and  damage  as  aforesaid." 

The  denial  is  as  follows: 

"And  defendant  denies  and  says  it  is  not  true,  as  alleged  in  said  complaint, 
or  at  all,  that  during  all  the  time  the  works ^of  said  corporation  were  idle,  as 
alleged  in  said  complaint,  a  watchman  was  in  and  upon  the  premises  day  and 
night." 

In  the  answer  there  is  also  an  allegation  as  follows : 

"That,  at  time  said  fire  occurred,  and  for  more  than  two  hours  prior  thereto, 

no  watchman  was  in  and  upon  the  premises  upon  which  said  works,  insured 

as  aforesaid,  were  situated." 

It  is  contended  by  plaintiff  that  the  allegation  of  the  complaint  as 
to  the  watchman  is  not  denied.  The  complaint  states  that  a  watch- 
man was  employed  by  plaintiff  in  and  upon  the  premises  day  and  night, 
and  was  upon  the  premises  at  the  time  of  the  fire.  The  answer  de- 
nies that  a  watchman  was  in  and  upon  the  premises  day  and  night, 
and  avers  that  at  the  time  of  the  fire,  and  for  more  than  two  hours 
prior  thereto,  no  watchman  was  in  and  upon  the  premises.  The  de- 
nial seems  to  us  to  be  plain  and  unequivocal.  The  appellant  urges 
that  by  the  terms  of  the  policy  it  was  to  employ  a  watchman  to  be  in  and 
upon  the  premises,  and  if  the  watchman  stayed  away,  the  insurer  is 
not  exonerated,  under  section  2629,  Civil  Code.  If  there  is  any  dif- 
ference in  the  meaning  of  the  words  used  in  the  policy  and  those  used 
by  the  pleader,  the  latter  seems  to  have  attached  to  them  the  mean- 
ing that  the  watchman  employed  by  the  plaintiff  was  in  and  upon 
the  premises  day  and  night,  (not  that  he  was  employed  to  be  there 
and  neglected  his  employment,)  and,  moreover,  the  plaintiff  alleged 
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that  he  was  there  at  the  time  of  the  fire;  and  thus  the  issae  was  pre- 
sented as  to  the  fact  whether  or  not  the  watchman  was  there.  On 
this  subject  the  court  found  as  follows : 

"That,  daring  the  time  that  said  premises  were  so  idle  and  unoccupied, 
plaintiff  failed  to  and  did  not  keep  a  watchman  in  and  upon,  or  in  or  upon,  said 
insured  premises  day  and  night;  that  no  watchman  was  in  and  upon,  or  in 
or  upon,  said  insured  premises  nightly  from  and  after  the  hour  of  10  o'clock, 
or  thereabouts,  until  an  early  hour  of  each  morning  thereafter;  that  no 
watchman  was  in  and  upon,  or  in  or  upon,  said  insured  premises  between 
the  hours  of  10  o^ clock  p.  m.,  or  thereabouts,  on  the  evening  preceding  the 
fire  alleged  in  the  coraplain|  of  plaintiff  and  the  hour  when  said  fire  oc- 
curred; that  a  watchman  employed  by  plaintiff  to  watch  the  insured  prem- 
ises slept  nightly  in  a  small  building  located  across  the  road  from  said  insured 
premises,  and  from  100  to  120  feet,  or  thereabouts,  distant  therefrom ;  that 
said  building  was  owned  by  plaintiff,  but  was  situate  upon  ground  not  owned 
by  plaintiff;  that  the  watciiman  so  employed  as  aforesaid  kept  a  watch- 
dog in  the  insured  building,  which  had  the  whole  range  of  the  building  on  the 
inside,  and  was  accustomed  to  bark  loudly  when  any  stranger  approached 
said  building." 

The  evidence  is  not  before  us.  The  findings  respond  to  the  issues, 
and  clearly  show  that  plaintiff  was  not  entitled  to  recover. 

It  is  unnecessary  to  notice  the  other  points  presented,  as  the  above 
disposes  of  the  case. 

The  judgment  is  affirmed. 


Trojan  Min.  Co.  «.  Citizens*  Ins  Co.  of  Missoubi.    (No.  8,973.) 

Filed  May  14, 1885. 
Judgment  Afpirhbd. 

On  authority  of  Trojan  Min,  Co.  v.  Fireman's  Ins.  Co.^  ante,  4,  judgment  af- 
firmed. 

Department  2.  Appeal  from  the  superior  court  of  the  city  ano  county  or  San 
Francisco.  The  facts  and  points  involved  In  this  case  are  the  same  as  in  Trajan 
Min,  Co,  ▼.  Fireman's  Ins.  Co.,  ante,^ 

Geo.  W.  Tyler,  for  appellant. 

Fox  40  Kellogg  and  2'.  C,  Van  Ness,  for  respondent. 

By  the  Court.  Upon  the  authority  of  Trojan  Min.  Go.  v.  Fireman's  Ins.  Co.^ 
ante,  4,  judgment  affirmed. 


Trojan  Min.  Co.  v.  Abicerican  Cent.  Ins.  Co.  ov  St.  Louis.    (No.  9,882.) 

Filed  May  14,  1885 
Judgment  Affibmed. 

On  authority  of  Trojan  Min.  Co.  v.  Fireman's  Ins.  Co.,  ante,  4,  judgment  af- 
firmed. 

Department  2.  Appeal  from  the  siiperior  court  of  the  city  and  county  of  San 
Francisco.  The  fttcts  and  points  involved  in  this  case  are  the  same  as  in  Trojan 
Min.  Co.  V.  Fireman' sins.  Co.,  ante,  4. 

Geo.W.  Tyfer,  for  appellant. 

Fox  &  Kdlogg  and  T.  C.  Van  Ness,  for  respondent. 

By  the  Coubt*  Upon  the  authority  of  Trojan  Min.  Co.  v.  Fireman's  Ins.  Co., 
ante,  4,  judgment  affirmed. 
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(67  Cal.  29) 

Stbohan  V.  BoBABA.CE  and  others.     (No.  S»782.) 

Filed  May  15, 1885. 

(jHDERTAKmO  FOR  ArREST,  ACTION  ON— EfFECTT  OF  APPRAL.  , 

Where,  in  an  action  in  a  justice's  court,  an  order  of  arrest  for  the  defendant 
has  been  issued,  and  an  undertaking  given  therein,  and  on  the  trial  the  arrest 
is  held  to  have  been  wrongful  and  the  defendant  is  discharged,  and  the  plain- 
tiff appeals  fr6ni  such  judgment,  no  action  is  maintainable  on  such  undertak- 
ing until  the  appeal  is  determined. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

W.  H.  Allen,  J.  W.  Harding,  and  P.  B.  Ladd^  for  appellant. 

Baggett  dt  Plait ^  for  respondent. 

Bt  the  Court.  The  defendant  Boraback,  commenced  an  action 
against  Stechan  in  a  justice's  court,  and  procured  an  order  for  his 
arrest.  In  procuring  such  order,  Stechan  gave  an  undertaking,  with 
the  other  defendants  herein  as  sureties.  On  the  trial  of  the  action, 
the  justice  held  the  arrest  to  have  been  wrongful  and  without  cause, 
and  discharged  Stechan.  This  action  is  on  the  undertaking.  The 
defendants  herein,  in  their  answer,  averred  that,  after  the  judgment  in 
the  justice's  court,  Boraback,  plaintiff  therein,  appealed  from  such 
judgment  to  the  superior  court,  and  that  such  appeal  was  still  untried 
and  undetermined.  This  portion  of  the  answer  was  demurred  to,  and 
the  demurrer  sustained.  We  are  of  opinion  that  this  ruling  was  error. 
On  the  appeal  the  whole  case  was  for  hearing  and  determination,  in- 
cluding the  question  whether  or  not  the  arrest  was  wrongful  or  with- 
out sufficient  cause;  and  until  such  determination  it  could  not  be 
known  whether  liability  on  the  undertaking  had  been  incurred. 

Judgment  and  order  reversed,  and  cause  remanded,  with  instruc- 
tions to  overrule  plaintiff's  demurrer  to  defendant's  answer  in  the 
particular  above  noted.  The  demurrer  was  properly  sustained  as  to 
the  other  ground  therein  stated. 


<2  Cal.  Unrep.  473) 

Shupflbton  v.  Hill.     (No.  8,650.) 

Filed  May  16. 1885. 

Mechanic's  Lien — Effect  of  Advancements  to  Defeat  Lien. 

A  mechanic  having  a  lien  on  logs  cut  b^'  him,  does  not  lose  it  because  of  ad- 
vancements made  on  the  property  by  another,  under  a  contract  of  purchase, 
but  he  is  entitled  to  enforce  his  Hen  against  such  property. 

Department  3.  Appeal  from  the  superior  court  of  Humboldt  county. 
Action  by  plaintiff  to  enforce  his  lien  for  labor  on  logs  cut  by  him, 
and  owned  by  the  defendant. 

S.  M.  Buck,  for  appellant. 

W.  H.  Brumfield  and  James  Hanna,  for  respondent. 

By  the  Court.  We  are  of  opinion  that,  under  the  contract  and 
lease,  Greefilaw,  in  the  first  instance,  and  Hill,  as  his  successor,  owned 
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tbe  logs  until  deliver;  in  the  boom  at  the  mill.  Sach  being  the  case, 
plaintiff  was  entitled  to  an  enforcement  of  his  lien,  irfespeetive  of  ad- 
vances made  by  Vance  to  Hill. 

Judgment  reversed,  and  cause  remanded,  with  instructions  to  enter 
judgment  for  plaintiff. 


(67  Cal.  31)  •  •  - 

People  v.  Wong  Ah  You.     (No.  20,078.) 

Filed  May  16,  1885. 

Gbakd  Larceny— Convictiok— Sufficiency  of  Evidence  to  Support. 

In  a  prosecution  for  grand  larceny,  proof  that  defendant  had  access  to  the 
house  and  place  where  the  missing  property  was  kept,  together  with  a  false 
statement  regarding  a  matter  in  no  way  connected  with  the  crime,  is  not  suf- 
ficient evidence  to  sustain  a  conviction. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

C,  B.  Darwin,  for  appellant. 

E.  C.  Marshall,  for  respondent. 

Shabpstein,  J.  Beyond  the  fact  that  the  defendant  had  access  to 
the  house  and  to  the  rooms  in  which  the  missing  money  was  kept, 
the  only  circumstance  which  militates  in  any  degree  against  him  is 
his  statement  that  when  he  returned  from  Sunday  school  he  found 
the  door  through  which  he  entered  the  house  open,  while  a  witness 
who  was  in  the  house  at  the  time  testifies  that  the  defendant  un- 
locked the  door  before  entering.  There  is  no  evidence  that  the  stolen 
property  or  any  portion  of  it  was  ever  in  the  possession  of  the  de- 
fendant, or  that  he  knew  where  it  was  kept.  The  evidence  is  that 
none  of  it  has  ever  been  discovered  since  it  was  first  missed.  There- 
fore, the  statement  of  the  defendant  that  he  found  the  door  open  was 
not  made  for  the  purpose  of  explaining  his  possession  of  the  stolen 
property.  The  most  that  can  be  claimed  is,  that  he  made  it  for  the 
purpose  of  averting  suspicion  from  himself..  That  he  would  naturally 
desire  to  do,  whether  guilty  or  innocent.  It  is  not  claimed  thtit  his 
unlocking  the  door  had  any  connection  with  the  alleged  crime.  Nor  is 
it  claimed  that  he  had  not  a  right  to  unlock  it,  or  that  he  had  not  been 
furnished  with  &  key  for  that  purpose.  He  had  been  a  servant  in  the 
house  for  a  period  of  27  months,  and  seems  to  have  been  very  much 
trusted. 

We  think  that  the  bare  circumstance  of  bis  having  made  a  false 
statement  in  regard  to  a  matter  in  no  way  connected  with  the  crime 
of  which  he  is  accused,  is  insufficient  to  justify  the  verdict,  and  for 
that  reason  his  motion  for  a  new  trial  should  have  been  granted. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  triaL 

We  concur:     Myrick,  J.;  Thornton,  J. 
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SUPREME  COURT  OF  COLORADO. 

(8  Colo.  252) 

Clblland,  impleaded,  etc.,  v.  Tannbb. 
Filed  May  8, 1885. 

PbACTICB— ApPEALB  from  JiTDOlCBNT  RbKDBTIKD  DURING  VACATION. 

An  appeal  cannot  be  taken  from  a  judgment  rendered  during  vacation^  ac- 
cording to  the  laws  of  Colorado  now  existing. 

Error  to  district  court  of  Fremont  county. 

Thatcher  d  Oast,  for  appellant. 

BentUy  d  Vaile,  for  appellee. 

Beck^  C.  J.  The  only  error  assigned  is  to  the  action  of  the  district 
court  in  dismissing  an  appeal  to  that  court  from  a  money  judgment 
entered  up  in  vacation  in  the  county  court. 

Counsel  for  plaintiff  in  error  contend  that  although  no  appeal  was 
prayed,  and  no  time  fixed  by  the  court  for  the  giving  of  an  appeal- 
bond,  yet  appeals  lie  from  judgments  entered  in  vacation,  as  well  as 
from  those  entered  in  term  time,  and  a  good  and  sufficient  appeal- 
bond  having  been  executed  by  the  plaintiff  in  error,  which  was  duly 
approved  and  filed  by  the  judge  of  the  county  court,  and  the  papers 
having  been  transmitted  to  the  district  court,  it  was  error  to  dismiss 
the  appeal  on  the  ground  of  want  of  jurisdiction  to  entertain  it. 

If  the  proposition  be  admitted  that  the  statute  authorizes  an  ap- 
peal from  judgments  entered  up  in  vacation,  still  the  right  is  purely 
statutory,  and  to  be  available  the  terms  upon  which  the  right  is  given 
must  be  complied  with.  These  terms,  as  prescribed  by  the  act  of 
1877,  are,  "the  party  desiring  such  appeal  shall,  within  a  reasonable 
time,  to  be  fixed  by  the  court,  give  good  and  sufficient  bord  with 
one  or  more  sureties,  to  be  approved  by  the  judge  or  clerk  of  said 
court.     *     *     *" 

We  held,  in  Gruner  v.  Moore,  6  Colo.  526,  that  the  order  fixing  the 
time  within  which  the  appeal-bond  might  be  filed,  could  not  be  made 
in  vacation,  for  the  reason  that  it  required  the  judicial  action  of  the 
court  to  make  such  order.  In  this  present  case  the  plaintiff  in  error 
tendered  his  appeal-bond  28  days  after  the  entry  of  judgment,  assum- 
ing that  the  law  allowed  him  that  time  to  prepare  the  same  without 
an  order  of  court.  Where  a  statutory  right  rests  upon  conditions 
thereto  attached,  such  conditions  cannot  be  arbitrarily  dispensed  with 
and  advantage  taken  of  the  right  at  the  same  time,  and  where  the 
statute  clearly  covers  all  cases,  it  is  no  answer  to  say  that  in  a  given 
case  the  conditions  required  are  inconvenient  and  useless.  Until  the 
statute  is  modified  its  terms  must  be  complied  with. 

Judgment  affirmed. 


Digitized  by 


Google 


10  THB  PACflFIO  BBPOBTSB.  [Golo. 

^*  ^°***'     ^  Smith  t;.  Stokeb. 

Filed  May  8, 1885. 

Evidence— Deed  of  Assignment— Substitution  of  New  BcHEDUiiB  for  Old 
AFTER  Execution. 

A  deed  of  assignment  for  the  benefit  of  creditors  should  not  be  ruled  out  of 
evidence  on  account  of  a  substitution  of  a  new  schedule,  after  the  execution  of 
the  instrument,  in  lieu  of  the  schedule  attached  to  the  deed  when  executed,  if 
it  appear  that  such  substitution  was  made  in  good  faith,  and  effected  no  mate- 
rial change  in  the  deed,  but  simply  gave  a  more  accurate  statement  of  the 
VE^ues  given  the  assets  upon  completion  of  the  invoice. 

Appeal  from  district  court  of  Pueblo  county. 

Decker  dc  Yonley,  for  appellant. 

Chas.  E.  Gast  and  J.  M.  WaMron,  for  appellee. 

Helm,  J.  Longsdorf,  Holmes  &  Co.,  a  mercantile  firm  in  Pueblo, 
made  an  assignment  of  their  stock  of  merchandise,  fixtures,  etc.,  to 
appellee  for  the  equal  benefit  of  all  of  the  firm  creditors^  Appellee  as- 
sumed possession  of  the  property  under  the  deed  of  assignment,  and 
proceeded  to  retail  the  goods  at  private  sale  in  pursuance  of  the  con- 
ditions of  the  trust.  About  20  days  thereafter,  appellant,  the  United 
States  marshal,  levied  a  writ  of  attachment  on  three-quarters  of  the 
stock,  the  writ  issuing  against  Longsdorf,  Holmes  &  Go.  at  the  suit  of 
one  of  their  creditors.  At  the  expiration  of  11  or  12  days  after  the 
-  levy,  appellee,  as  the  assignee  aforesaid,  replevied  the  goods  from  the 
marshal.  At  the  trial  of  the  replevin  suit  he  recovered  a  verdict 
and  judgment  for  the  possession,  and  also  for  ^2,000  as  damages  for 
the  wrongful  taking  and  detention  of  the  merchandise.  To  reverse 
this  judgment  the  appeal  now  before  us  is  taken. 

The  deed  of  assignment  contains  the  following  description  of  the 
property  assigned: 

"All  of  the  goods,  wares,  and  merchandise  of  every  kind,  nature,  and  de- 
scription, being  and  consisting  of  the  stock  of  goods  situated  in  the  build- 
ing heretofore  occupied  by  said  firm,  on  the  north  side  of  Fourth  street,  be- 
tween Santa  Fe  avenue  and  Main  street  in  the  city  of  Pueblo  aforesaid,  and 
being  the  stock  in  trade  of  the  said  firm;  also  the  fixtures  in  said  store  here- 
toforeused  in  connection  with  the  said  business;  also  all  the  promissory  notes, 
book-accounts,  and  other  claims  and  evidences  of  indebtedness  now  held  by  and 
owing  to  the  said  firm, — it  being  intended  hereby  to  convey  and  transfer  all 
the  property  and  assets  of  the  said  firm,  of  every  kind,  nature,  and  description, 
and  wheresoever  situate, — said  goods  and  chattels,  rights  and  credits,  being 
more  fully  described  and  enumerated  in  a  schedule  thereof,  hereto  attached 
and  marked  Schedule  A, — to  have  and  to  hold  the  same,  and  every  part  thereof 
in  trust  for  the  uses  and  purposes  following:    ♦    *    *     » 

At  the  trial  of  the  replevin  suit  it  appeared  by  unquestioned  proofs 
that,  by  direction  of  the  assignee,  the  document  referred  to  in  the  in- 
strument as  "Schedule  A,"  was  detached  subsequent  to  the  execution 
of  the  deed  and  delivery  of  the  property,  and  another  and  dififerent 
schedule  attached  in  lieu  thereof.     The  court  received  the  deed  of 
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assignment  in  evidence  with  the  schedule  last  above-mentioned  ap- 
pended thereto.  The  principal  error  urged  here  challenges  the  rul- 
ing admitting  this  deed. 

The  evidence,  in  our  judgment,  does  not  justify  the  suspicion  that 
there  was  actual  bad  faith  in  the  transaction,  on  the  part  of  either 
assignors  or  assignee.  Was  the  detaching  of  the  first  Schedule  A 
from  the  deed  of  assignment,  and  the  appending  of  the  second  sched- 
ule thereto,  sufficient'per  «e,  so  far  as  this  suit  is  concerned,  to  call 
for  the  rejection  of  the  deed  when  offered  in  evidence. 

Where  there  is  no  statute  requiring  a  schedule,  if  the  property  be 
described  with  reasonable  certainty  in  the  deed,  no  schedule  is  neces- 
sary to  the  validity  of  an  assignment.  This  proposition  is  so  strongly 
supported  by  authority,  as  well  as  reason,  that  it  may  be  considered 
res  adjudicata.  It  may  also  be  accepted  as  settled  law  that  if  such 
a  deed — that  is  to  say,  one  sufficiently  describing  the  property — pro- 
vides for  the  attachment  infuturo  of  a  schedule  containing  a  more 
specific  description,  the  title  and  right  of  possession  pass  to  the  as- 
signee, though  the  schedule  be  never  annexed,  the  intent  being  clear 
in  such  cases  that  the  appending  of  the  schedule  shall  not  be  a  con- 
dition precedent  to  the  taking  effect  of  the  deed.  The  instrument 
before  us  is  sufficiently  specific  in  this  particular,  and  had  no  schedule 
been  mentioned,  it  would  have  covered  the  property  attached  by  the 
marshal.  But,  as  it  speaks  of  a  schedule  containing  a  more  coni- 
plete  description  of  the  property  assigned  as  ''hereto  attached,"  coun- 
selor appellant  contend  that  without  such  schedule  the  deed  was  in- 
operative. They  hold  that  such  a  schedule,  when  referred  to  as  al- 
ready attached,  is  a  material  part  of  the  deed;  that  the  rule,  that 
special  words  in  an  instrument  control  and  limit  general  terms  there, 
is  on  the  same  subject, — is  applicable;  that  the  proper  legal  inference 
is  that  the  parties  did  not  intend  the  deed  to  take  effect  without  the 
schedule;  and  therefore  that  the  assignment  is  a  special  and  not  a 
general  one.  And  they  support  their  views  with  a  liberal  citation  of 
authorities. 

The  granting  clauses  of  the  deed  under  consideration,  as  will  be 
observed  by  reference  thereto,  contain  a  very  complete  general  de- 
scription of  the  property  conveyed.  The  following  is  among  the  other 
expressions  used  therein : 

"It  being  intended  hereby  to  convey  and  transfer  all  the  property  and  as- 
sets of  the  said  firm  of  every  kind,  nature,  and  description,  and  wheresoever 
situate. " 

This  language,  coupled  with  the  other  descriptive  expressions  in  the 
deed,  is  stronger,  as  indicating  the  intent  of  the  assignors  to  transfer 
all  of  their  property,  than  that  in  any  of  the  cases  cited.  And  it  is 
possible  that  we  might  be  constrained  to  give  it  this  effect  regardless  of 
the  auxiliary  rule  of  interpretation  above  mentioned,  had  no  schedule 
been  attached.     But  as  we  view  the  case,  it  is  unnecessary  for  us  to 
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determine  this  question;  for,  as  already  stated,  at  the  time  of  its  de- 
livery the  deed  was  accompanied  by  a  schedale, "  A ;"  and  in  this  case 
we  may  assume  that  the  title  to  the  property  described  in  the  deed 
and  schedule  actually  vested  in  the  assignee. 

The  question  upon  which  we  are  called  to  pass  is  as  to  the  effect, 
upon  the  deed  as  evidence,  produced  by  detaching  the  scfhednle,  and 
annexing  another.  If  we  were  not  informed  concerning  the  contents 
of  the  original  Schedule  A,  the  subject  would  be  much  more  perplex- 
ing, because  we  would  then  have  nothing  but  the  language  left  in  the 
instrument  from  which  to  determine  the  materiality  of  the  change 
thus  effected  therein.  But  uncontradicted  testimony  shows  that  this 
schedule  was  merely  an  approximate  estimate  of  values  fixed  upon  the 
fivci  different  items  of  assets,  viz.,  stock,  fixtures,  good  accounts,  in- 
surance rebate,  and  rent.  It  in  no  way  changed  or  affected  the  gen- 
eral description  of  the  property  given  in  the  deed  and  above  quoted 
in  full.  It  was  not  a  material  part  of  the  deed;  in  no  view  was  it  im- 
portant even,  except  as  furnishing  the  beneficiaries  of  the  trust  and 
the  assignee  with  a  clue  concerning  the  probable  proportion  of  the 
liabilities  that  might  in  the  end  be  discharged, — a  matter  foreign  to 
the  sufficiency  of  the  deed  in  accomplishing  the  purposes  of  the  as- 
signment. The  foregoing  is  equally  true  of  the  substituted  schedule, 
which  is  simply  a  more  accurate  statement  of  values  given  the'assets 
iipon  completion  of  the  invoice. 

The  proofs,  upon  which  the  foregoing  conclusions  as  to  the  original 
schedule  rest,  might  not  have  been  admissible  had  timely  objection 
been  taken.  These  proofs  referred  to  the  contents  of  a  written  instru- 
ment, and  a  proper  foundation  for  their  admission  was  not  laid,  but 
part  of  the  testimony  was  drawn  out  by  appellants  caused  in  cross- 
examination,  and  all  of  it  was  received  without  objection  or  exception. 

Under  the  circumstances,  the  exchange  of  schedule  did  not  mate- 
rially change  the  contract.  It  did  not  alter  the  legal  tenor  or  effect  of 
the  instrument,  nor  did  it  affect  the  rights  or  liability  of  any  person 
interested  therein.  See  cases  cited  in  note  20,  Waring  v.  Smyth,  2 
Barb.  Ch.  120;  and  also  cases  mentioned  in  note  10,  Woodworth  v. 
Bank  of  America^  10  Amer.  Dec.  267. 

It  is  proper,  though  perhaps  not  necessary,  to  here  readvert  to  the 
fact  that  there  is  nothing  else  in  the  record  indicative  of  bad  faith  in 
the  original  assignment;  while  the  exchange  of  schedules  is  so  ex- 
plained as  to  do  away  with  the  slightest  suspicion  of  fraud  in  connec- 
tion therewith.  It  was  done  as  soon  as  the  invoice  could  be  taken, 
before  any  controversy  arose,  and  17  days  prior  to  the  levy  of  the 
writ  of  attachment;  the  purpose  being  to  append  a  more  accurate 
valuation  of  assets. 

The  suggestion  may  be  made  that  the  original  Schedule  A  contain- 
ing no  "description  or  enumeration  of  goods  and  chattels,  rights  and 
credits,"  but  merely  a  general  statement  of  values,  was  not  what  the 
deed  called  for,  and  therefore  the  deed  was  defective.     The  obvious 
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answer  to  this  objection  must  be  that  it  was  designated  and  marked 
Schedale  A,  and  was  attached  to  the  deed  at  the  time  of  its  execu- 
tion ;  d,ni  therefore  we  must  regard  it  as  the  identical  schedule  re- 
ferred to  by  the  parties,  though  their  language  descriptive  thereof  is 
somewhat  inaccurate.  We  conclude  that  no  error  was  committed  in 
receiving  the  deed  of  assignment  in  evidence. 

It  should  be  remarked,  in  passing,  that  the  court  proposed  to  ex- 
clude the  substituted  schedule,  but  counsel  for  appellant  demanded 
that  the  whole  conveyance  be  rejected  or  that  it  be  received  as  an  en- 
tirety, including  this  schedule.  Gounsers  objection  to  instruction 
No.  1  given  to  the  jury  is  more  specious  than  real.  Quoting  their 
own  language — 

*'The  court  told  the  jury  that  if  the  plaintiff  as  assignee  was  in  the  open  and 
exclusive  possession,  holding  the  property  in  controversy  in  this  action,  with- 
out fraud,  for  the  purpose  of  disposing  of  the  same  for  the  benefit  of  cred- 
itors, etc.,  then  the  plaintiff  was  the  legal  owner  of  the  property." 

It  might  be  urged  with  reason,  in  view  of  the  punctuation,  that 
the  phrase  "without  fraud"  is  not  limited  to  the  conduct  of  the  as- 
signee ;  that  it  relates  to  the  whole  transaction,  and  the  jury  might 
well  understand  that  the  assignors  must  also  have  acted  without  any 
fraudulent  purpose.  But  if  the  instruction  is  open  to  the  charge  of 
ambiguity  in  this  particular,  it  is  cured  by  the  clear  and  unequivocal 
language  employed  in  the  remaining  instructions.  The  jury  are  re^ 
peatedly  told  that  if  there  was  a  fraudulent  intent  on  the  part  of 
Longsdorf  and  Holmes,  or  either  of  them,  in  making  the  assignment, 
it  was  void. 

Gounsel's  objection  to  the  sixth  instruction  is  equally  without  merit. 
The  jury  are  instructed  that  if  they  find  for  the  plaintiff,  "they  will 
also  find  his  damages  sustained  by  reason  of  the  taking  and  detention 
of  the  property;  and  a^  to  this  the  jury  are  instructed  that  the  plain- 
tiff is  entitled,  as  general  damages,  to  interest  on  the  value  of  said 
property  during  the  time  it  was  detained  from  his  possession  by  the 
defendant,  at  the  rate  of  ten  per  cent,  per  annum."  The  jury  are* 
not  told,  as  counsel  seem  to  contend,  that  they  may  find  the  damages 
for  the  taking  and  detention,  and,  in  addition,  interest  on  the  value, 
etc.  The  item  of  interest  is  mentioned  as  one  of  the  elements  of 
damage  produced  by  such  taking  and  detention.  The  doctrine  that 
in  such  cases  interest,  as  general  damages,  is  recoverable  upon  the 
value  of  the  property  wrongfully  detained,  was  announced  by  this 
court  in  Tucker  v.  Parks,  7  Colo.  62,  S.  C.  1  Pao.  Rbp.  427,  and  a 
rediscussion  of  the  subject  is  therefore  unnecessary. 

There  are  no  special  circumstances  connected,  with  this  case  which 
prevent  the  application  of  the  rule  that  the  declarations  of  the  as- 
signor, made  after  the  assignment  and  delivery  of  possession,  in  the 
absence  of  the  assignee,  are  not  admissible  in  evidence  against  the 
latter;  there  was,  therefore,  no  error  in  rejecting  the  evidence  offered 
to  prove  such  declarations. 
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We  deem  a  discassion  of  the  remaining  assignments  of  error  un- 
necessary. 

The  judgment  is  affirmed. 


(8  Colo.  267) 

Town  of  Duranoo  v.  Pennington. 

Filed  April  7, 1885. 

1.  Contracting  with  MuNiciPALiTy— Ultra  Vires. 

In  accepting  a  contract  from  a  cliy  or  town  to  perform  a  certain  work,  the 
contractor  should  be  careful  to  satisfy  himself  that  the  city  in  awarding  sucli 
contract  was  acting  strictly  within  its  powers. 

2.  Same— Street  Grading— Expense— Town— Property  Holders. 

Under  existing  laws  regulating  tho  grading  of  streets  in  Durango,  in  cases 
where  the  expense  of  such  work  is  not  to  be  borne  by  the  owners  of  adjacent 
property,  it  is  not  necessary  for  the  board  to  advertise  for  bids,  or  for  letting 
the  work  upon  contract. 

Appeal  from  county  court  of  La  Plata  county. 

Markham^  Patterson  dt  Thomas  and  Boyer  d  Caldwell,  for  appel- 
lant. 

Af.  B.  Carpenter  and  Hudson  dt  Slaymaker,  for  appellee. 

Beck,  G.  J.  The  complaint  alleges  that  the  appellant  entered  into 
a  contract  with  one  Eeegan,  on  or  about  December  13,  1881,  whereby 
the  latter  party  was  to  grade  tbat  portion  of  Q  street  in  the  town  of 
Durango  extending  from  First  to  Second  street,  and  to  fully  perform 
and  complete  the  work  on  or  before  January  13,  1882;  that  he  was 
to  be  paid  for  the  work  according  to  the  different  kinds  of  grading  to 
be  done,  as  per  plans,  specifications,  and  prices  inserted.  The  com- 
pensation  was  further  dependent  upon  the  inspection,  measurements, 
and  estimates  of  the  town  engineer,  and  the  acceptance  of  the  appel- 
lant. Complete  performance  of  the  contract  by  Eeegan,  within  the 
time  limited,  is  averred ;  also  the  performance  by  the  town  engineer 
of  his  duties,  and  the  acceptance  of  the  work  by  the  appellant.  It 
is  further  averred  that  the  grading  amounted  to  the  total  sum  of 
$3,628.50,  according  to  the  terms  of  the  contract,  and  the  measure- 
ments and  estimates  of  the  engineer;  that  there  has  been  paid  thereon 
by  the  defendant  the  sum  of  $1,878.75;  and  that  there  remains  due 
and  unpaid  the  sum  of  $1,749.75.  It  was  further  averred  that  this 
claim  had  been  duly  assigned  to  the  plaintiff,  Pennington,  before  suit 
brought. 

The  answer  of  the  defendant,  so  far  as  any  question  discussed  by 
counsel  is  concerned,  consists  of  a  denial  of  all  the  averments  of  the 
complaint.  A  jury  was  waived  and  the  cause  tried  to  the  court,  who 
found  the  issues  for  the  plaintiff,  and  gave  judgment  against  the  town 
for  the  sum  of  $1,779.75,  and  costs. 

Exceptions  were  reserved  by  the  defendant  to  certain  rulings  of  tho 
court  made  during  the  progress  of  the  trial,  in  relation  to  the  admis- 
sion and  exclusion  of  evidence,  and  to  the  finding  and  judgment. 
The  bill  of  exceptions  not  only  fails  to  state  that  it  contains  all  the 
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evidence,  but  etates  affirmatively  that  it  contains  only  such  portions 
thereof  as  virere  desired  by  the  defendant  to  be  inserted  therein,  and 
that  the  evidence  produced  on  the  trial  showed  full  performance  by 
Eeegan  of  the  work  sued  for.  That  portion  of  the  evidence  set  out 
in  the  bill  of  exceptions  shows  performance,  acceptance,  and  pay- 
ment of  about  one-half  of  the  work  contracted  for.  There  is  nothing 
to  indicate  that  the  whole  work  was  not  completed,  or  that  it  was  not 
performed  in  a  manner  satisfactory  to  the  defendant.  In  this  state  of 
the  record  it  will  be  presumed  that  it  was  completed,  inspected,  meas- 
ured, and  estimated  in  the  manner  alleged  in  the  complaint,  and  ac- 
cepted by  the  defendant. 

The  defense  relied  upon  to  excuse  the  town  from  payment  of  the 
balance  of  the  contract  price  is  that  the  contract  is  void  for  non- 
compliance with  the  requirements  of  the  statute  in  the  making  thereof. 
The  proceedings  of  the  board  of  trustees  in  respect  to>  the  matter  are 
set  out  in  the  bill  of  exceptions,  and  the  defendant  claims  that  they 
neither  authorized  the  work  to  be  done,  nor  imposed  any  liability  on 
the  town  to  pay  therefor  when  the  work  was  done. 

On  the  part  of  plaintiff  it  is  conceded  that  the  contract  was  not  valid 
when  made,  owing  to  a  non-observance  of  the  strict  requirements  of 
the  statute.  But  it  is  claimed  that  the  contract  was  afterwards  duly 
ratified  by  the  town,  and  that  it  thereupon  became  legal  and  binding 
upon  the  defendant  according  to  its  terms.  To  this  position  it  is 
replied  that  the  acts  relied  upon  as  constituting  a  ratification  are 
equally  defective  for  that  purpose,  as  is  the  original  transaction  to 
constitute  a  valid  contract.  Hence  that  the  contract  sued  on  being 
invalid  when  made,  and  there  being  no  sufficient  ratification  thereof 
afterwards,  no  liability  thereon  existed,  and  the  judgment  against  the 
defendant  was  not  authorized  by  law. 

We  understand  the  law  to  be  well  settled  that  when  the  mode  of 
proceeding  in  respect  to  transactions  of  this  nature  is  prescribed  by 
law,  or  in  the  character  of  a  municipal  corporation,  such  mode  must 
be  strictly  pursued  by  the  corporation  in  relation  to  the  awarding  and 
making  of  contracts,  or  no  liability  is  thereby  incurred.  The  party 
dealing  with  a  municipal  body  is  bound  to  see  to  it  that  all  mandatory 
provisions  of  the  law  are  complied  with,  and  if  he  neglects  such  pre- 
caution he  becomes  a  mere  volunteer  and  must  suffer  the  consequences. 
^ottman  v.  San  Francisco,  20  Cal.  96;  Brady  v.  The  Mayor,  20  N. 
Y.  312;  Murphy  v.  City  of  LouisvUle,  9  Bush,  189;  Steckert  v.  City 
of  East  Saginaw,  22  Mich.  104. 

A  contract  not  ultra  vires  may  be  ratified.  The  ratification,  when 
properly  made,  is  said  to  be  equivalent  to  previous  authority  to  make 
it,  and  operates  to  validate  it  from  the  time  of  its  execution.  But  the 
ratification  of  an  invalid  contract,  where  an  express  contract  is  neces- 
sary to  bind  a  municipal  corporation  in  the  first  instance,  and  where 
the  contract  is  required  to  be  made  in  a  specified  manner,  requires 
the  observance  of  the  same  formalities  and  provisions  necessary  to 
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be  complied  with  in  the  making  of  a  valid  contract.  McGracken  v. 
City  of  San  Francisco,  16  Gal.  623;  Zottman  v.  San  FrancUco,  supra; 
People  V.  Smft,  31  Cal.  28. 

It  follows,  from  the  foregoing  rules  of  decision,  that  if  the  defend- 
ant corporation  was  limited  by  law  to  a  specified  mode  of  contracting 
indebtedness  for  the  making  of  street  improvements,  and  such  mode 
was  not  observed  in  the  awarding  and  making  of  the  contract  in  ques- 
tion, nor  in  its  subsequent  ratification,  that  no  recovery  thereon  can 
be  had  against  the  corporation.  In  such  case  it  matters  n6t  that  the 
work  may  have  been  well  done,  and  that  the  defendant  may  have  the 
full  benefit  thereof. 

It  is  claimed  that  the  power  of  the  defendant  in  this  case  to  con- 
tract the  indebtedness  mentioned  in  the  complaint  was  limited  to  a 
prescribed  mode  by  section  26  of  the  charter,  concerning  towns  and 
cities.     Gen.  St  §  3324.     The  section  is  as  follows: 

"On  the  passage  or  adoption  of  every  by-law  or  ordinance,  and  every  reso- 
lution or  order  to  enter  into  contract,  by  any  council  or  board  of  trustees  of 
any  municipal  corporation,  the  yeas  and  nays  sliall  be  called  and  recorded; 
and  to  pass  or  adopt  any  by-law,  ordinance,  or  any  such  resolution  or  order, 
a  concurrence  of  a  majority  of  the  whole  number  of  members  elected  to  the 
council  or  board  of  trustees  shall  be  required.  All  appointments  of  officers 
by  any  council  shall  be  by  ballot,  and  the  concurrence  of  a  like  majority  shall 
be  required,  and  the  names  of  those  who  voted,  and  the  vote  each  candidate 
received  upon  the  yote  resulting  in  an  appointment  shall  be  recorded." 

It  will  be  observed  that  this  section  specifies  no  cases'wherein  con- 
tracts are  required  to  be  entered  into;  nor  does  the  general  incor- 
poration act  require  that  a  street  improvement,  the  expense  of  which 
is  not  to  be  assessed  on  the  owners  of  adjoining  property,  shall  be 
let  out  upon  contract.  In  this  respect  the  act  is  wholly  unlike  the 
statutory  provisions  upon  which  the  foregoing  rules  and  decisions 
were  predicated.  In  the  case  of  Zottman  v.  San  Francisco,  20  Cal. 
96,  the  charter  of  the  city  required,  among  other  things,  the  passage* 
of  an  ordinance  to  authorize  a  street  improvement,  its  publication, 
and  that  the  contract  for  the  improvement  be  let  to  the  lowest  bidder, 
after  advertising  for  bids.  In  Brady  v.  The  Mayor,  20  N.  Y.  316,  the 
act  amending  the  charter  of  the  city  of  New  York,  which  was  involved 
in  that  case,  provided  that  all  work  to  be  performed  for  the  city, 
which  should  cost  more  than  $250,  should  be  subjected  to  public  com- 
petition, and  should  be  given  out  to  the  party  who  would  undertake 
to  do  it  for  the  smallest  amount  of  money.  McDonald  v.  Mayor,  68 
N.  Y.  25,  arose  under  a  later  act.  It  was  an  action  to  recover  the 
value  of  certain  gravel  and  stone  delivered  to  the  city,  and  used  in  the 
repair  of  its  streets;  but  the  statute  required,  in  such  case,  that  a 
contract  for  the  purchase  of  the  materials  be  entered  into  by  the  ap- 
propriate head  of  department,  upon  sealed  bids  or  proposals,  made 
in  compliance  with  public  notice  advertised. 

The  course  pursued  by  the  defendant  in  this  case  was  authorized, 
although  not  required,  by  our  statute,  and  under  the  general  power  to 
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contract  contained  in  section  26,  a  valid  contract  might  have  been 
made  to  grade  the  street.  But  the  formal  proceedings  failing  to  show 
that  the  jeas  and  nays  were  called  and  recorded,  and  that  a  majority  of 
the  whole  number  of  trustees  voted  for  the  resolution  awarding  the 
contract  to  Eeegan,  as  required  by  the  statute,  the  contract  must  be 
held  null  and  void.  It  is  claimed,  however,  that  this  contract  was 
subsequently  ratified,  and  it  is  upon  this  theory  the  judgment  is  sought 
to  be  sustained.  Not  being  ultra  vires,  the  contract  was  susceptible 
of  ratification.  * 

Does  it  appear,  then,  from  the  record,  or  can  it  properly  be  inferred, 
that  there  was  a  valid  ratification  ?  The  bill  of  exceptions  shows,  as 
before  stated,  that  about  one-half  the  grading  contracted  for  was  done, 
and  that  defendant  accepted  and  paid  therefor.  Copies  of  the  prq- 
ceedings  and  resolutions  of  the  board  of  trustees,  ordering  warrants  to 
be  issued  oh  account  of  the  work  so  performed,  are  set  out  therein. 
This  is  the  character  of  the  evidence  relied  on  to  prove  the  ratifica- 
tion, and  counsel  insist  that  inasmuch  as  all  the  evidence  is  not  be- 
fore us,  we  must  presume  that  there  was  sufficient  evidence  to  estab- 
lish the  fact  of  ratification.  If  this  kind  of  evidence  was  sufficient  to 
constitute  a  valid  ratification  of  the  contract,  the  presumption  might 
be  indulged.  But,  as  we  have  seen,  it  could  only  be  ratified  by  a  res- 
olution or  ordinance  adopted  in  the  same  manner  required  by  the 
statute  for  the  awarding  and  making  of  the  contract  in  the  first  in- 
stance. These  formalities  were  not  observed  in  the  passage  of  the 
resolutions  before  us,  and  it  follows  that  unless  there  was  testimony 
in  the  case  of  a  wholly  different  character  from  that  contained  in  the 
bill  of  exceptions,  of  which  we  have  no  notice,  the  judgment  upon  the 
issues  joined  in  this  case  was  unauthorized.  We  may  presume  that 
the  work  of  grading  the  streets  was  completed  in  accordance  with  the 
temis  and  specifications  named  in  the  written  instrument,  and  that 
it  was  thought  accepted  by  the  defendant;  but  this,  together  with  the 
evidence  furnished  by  the  record  itself,  falls  short  of  a  valid  ratifica- 
tion; consequently  such  facts  impose  no  liability  upon  the  defendant 
to  pay  for  the  improvement  on  the  basis  of  the  contract  stipulations. 
Proceedings,  to  be  effectual  for  such  purpose,  would  be  the  equivalent 
of  original  authority  to  make  a  valid  contract.  We  are  not  advised 
in  any  manner  that  such  proceedings  were  had,  and  under  the  cir- 
cumstances of  this  case  they  cannot  be  presumed.  The  action  being 
upon  the  written  instrument,  and  the  measure  of  recovery  having  been 
based  upon  the  contract  price,  the  judgment  was  not  warranted. 

We  do  not  understand  from  the  record  that  the  expense  of  this  im- 
provement was  to  be,  in  any  event,  assessed  upon  the  owners  of  ad- 
joining property.  This  being  so,  in  the  absence  of  an  ordinance  on 
the  subject,  providing  a  particular  mode  of  proceeding  in  such  cases, 
there  would  seem  to  have  been  no  necessity  for  either  advertising  for 
bids,  or  for  letting  the  work  upon  contract.  The  record  contains  no 
intimation  of  the  existence  of  such  an  ordinance.  The  statute  author- 
v.7p,no.l — 2 
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izes  the  board  of  trustees  to  make  improvements  of  this  character ; 
to  appropriate  money  for  corporate  purposes;  and  to  provide  for 
debts  and  expenses  of  the  corporation.  In  the  absence  of  express 
regulations  upon  the  subject,  therefore,  the  defendant  would  seem  to 
be  liable,  under  proper  issues,  for  the  reasonable  value  of  the  services 
rendered. 

For  the  reasons  assigned,  the  judgment  must  be  reversed,  and  the 
cause  remanded. 
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SUPREME  COURT  OF  NEW  MEZIGO. 


(8^.  M.  [Gild.]  4r7) 

AbHUO  9.  BOABD  OP   CoUKTY  Gom'bB   OP  BbBNAUUiO   Go« 

January  Terfn,  1885. 

1.  Qoxmin  Comhissiohbks— Defaulting  Sheriff— Jdbisdiotion. 

A  board  of  county  commissioners,  in  considering  the  case  of  a  defaulting 
sheriff,  irith  a  view  to  declaring  his  office  vacant  in  case  the  default  is  proved, 
act  in  a  ^imim  Judicial  capacity.  They  are  a  board  of  special  and  inferior  Ju- 
risdiction, and  there  is  no  presumption  arising  in  their  favor  as  to  the  regular- 
ity of  their  proceedings.  Their  jurisdiction,  therefore,  must  be  made  to  ap- 
pear upon  the  record  of  said  proceedings,  and  evidence  of  it  cannot  be  sought 
aliunde, 

2.  Bame — Certifioatb^Powers  of  Board. 

Without  firat  receiving  a  certificate  of  the  default  of  the  sheriff,  under  the 
hand  and  seal  of  the  clerk  or  territorial  auditor,  the  board  of  county  commis- 
sioners is  not  empowered  to  act  in  the  premises. 
8.  Same— Certiorari— -What  thb  Wbit  Brings  Up. 

The  common -law  writ  of  certiorari  to  review  a  summary  conviction  under  a 
penal  statute  brings  up  not  only  questions  affecting  the  Jurisdiction  of  the 
magistrate,  but  whether  there  was  sufficient  evidence  to  warrant  a  conviction 
of  the  party  accused ;  and  in  such  case  the  evidence  must  appear  on  the  face 
of  the  record,  or  the  conviction  will  be  auashed. 

Certioraru    Appeal  from  Second  district  courts  Bernalillo  county. 

Neill  B.  Fibld  and  Childers  db  Ferguason,  for  petitioner  and  ap- 
pellee. 

Stone  d  Stone^  for  respondents  and  appellants. 

By  the  Goubt.  This  case  is  affirmed  for  the  reasons  given  in  the 
opinion  of  the  learned  jadge  before  whom  the  case  was  tried  in  the 
court  below. 

{Opinion  of  Lower  Court) 

Bell,  J.  This  is  a  certiorari  granted  by  the  district  court  for  the  county 
of  Bernalillo,  and  directed  to  the  board  of  county  commissioners  of  the  said 
county.  The  writ  was  granted  upon  the  petition  of  the  relator,  setting  forth 
that  at  a  special  session  of  the  board  of  county  commissioners  of  the  county 
of  Bernalillo,  held  on  the  twenty-first  of  February,  1884,  the  following  pro- 
ceedings were  had:  That  the  report  of  the  clerk  of  the  said  board  of  county 
commissioners  was  filed,  by  which  said  report  it  was  pretended  to  be  shown 
and  certified  by  the  said  clerk  that  he,  the  said  Perfecto  Armijo,  then  and 
there  being  the  sheriff  and  ex  officio  collector  of  the  said  county,  was  indebted 
to  the  said  county  in  the  sum  of  85,509.94;  that  thereupon  the  said  repuit 
was  pretended  to  be  approved  by  the  said  board  of  county  commissioners  as 
submitted,  and  that  the  said  board  of  commissioners  attempted  to  pass  and 
did  pass  a  resolution  declaring  the  offices  of  the  relator  aa  such  sheriff  and 
ex  officio  collector  to  be  vacant  The  petitioner  then  charges  that  under  the 
law  the  said  county  commissioners  had  no  sufficient  showing  before  them  to 
justify  the  removal  of  the  petitioner  from  his  said  offices.  The  petition  also 
sets  forth  other  matters,  but  it  is  not  necessary  to  recite  them  here. 

Upon  this  petition  the  writ  was  issued,  requiring  tlie  said  board  of  commis- 
sioners to  transmit  to  this  court,  for  its  examination  and  review,  all  original 
papers,  and  a  full  and  complete  transcript  of  all  the  proceedings,  in  the  matter 
of  the  removal  or  attempted  removal  of  the  relator  from  his  oQices  of  sheriff 
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and  ex  officio  collector  of  the  county  of  Bernalillo,  and  in  the  matter  of  de- 
claring the  said  offices  vacant. 

To  this  writ  the  board  of  commissioners  made  a  return,  showing  certain 
proceedings  of  the  board  upon  August  6»  1883,  by  which  it  appears  that,  at  a 
meeting  of  the  board  on  that  day,  certain  persons,  wlio  had  been  appointed 
by  the  board  as  accountants,  at  a  prjor  session,  to  examine  into  and  report 
upon  the  accounts  of  the  various  county  officials,  made  their  report,  and  that 
the  clerk  was  instructed  to  give  notice  to  the  collector  to  proceed  at  once  and 
collect  certain  outstanding  licenses  and  certain  taxes.  That  afterwards,  and 
on  third  day  of  September,  the  board  held  another  meeting,  at  which  the  fol- 
lowing proceedings  were  had:  "The  report  of  J.  W.  Baiton  and  Ciiarles  F. 
Pierce,  the  experts  appointed  to  examine  into  the  condition  of  tlie  accounts  of 
the  various  county  officials,  was  called  for  and  presented,  and  after  due  con- 
sideration, on  motion  of  W.  £.  Talbott,  it  was  ordered  that  the  report  and 
statement  be  received  and  published  in  the  Morning  Journal,  of  Albuquerque. 
Perfect©  Armijo,  sheriff  and  collector,  appeared*  as  per  order  of  the  prior 
meeting,  and  submitted  his  accounts,  with  the  statement  that  he  could  ex- 
plain and  account  for  the  differences  between  the  same  and  the  statement  of 
the  accountants.  After  due  investigation  it  was  unanimously  ordered  that 
the  clerk  be  instructed  to  spread  the  following  orders  on  the  records,  and  fur- 
nish copies  of  the  same  to  the  parties  interested. 

''Upon  an  inv^tlgation  of  the  accounts  of  the  county  officers,  ordered  to  be 
made  by  the  board  of  county  commissioners,  at  the  regular  meeting,  held  on 
the  seventh  day  of  July,  A.  D.  1883. — ^said  investigation  having  been  made 
under  such  order,  and  a  report  made  in  pursuance  therewith  on  the  third  of 
September,  A.  D.  1883,  as  ordered;  and  also  a  report  having  been  made  by 
Perfecto  Armijo,  sheriff  of  Bernalillo  county.  New  Mexico;  also  by  Charles 
TV.  Lewis,  treasurer  of  said  county, — it  appears  by  said  reports  that  Perfecto 
Armijo,  sheriff  as  aforesaidt  is  indebted  to  the  said  county  of  Bernalillo  as 
follows,  to-wit: 

To  the  county  fund,  •  •  •  •  •  $3,589  96 

To  the  school  fund,      -  •  -  •  •'       -  746  90 


Total  indebtedness  of  sheriff,         •  •  •  $4,3ii6  86 

•*And  it  is  therefore  ordered  that  the  said  Perfecto  Armijo,  sheriff  as  afore- 
said, be,  and  he  is  hereby,  ordered  to  make  his  accounts  good,  and  settle  said 
indebtedness,  on  or  before  the  first  Monday  In  October,  A.  D.  1883,  and  the 
clerk  of  said  board  is  hereby  required  to  notify  him  of  said  order." 

The  return  further  shows  that  on  the  twenty-fii*st  day  of  January,  1884,  a 
meeting  of  the  board  was  held,  at  which  the  following  proceedings  were  had, 
to-wit:  "On  motion  of  J.  B.  Armijo,  seconded  by  W.  E.  Talbott,  J.W.  Barton 
and  O.  P.  Pierce  were  sworn  to  the  correctness  of  the  accounts  of  the  various 
county  officers,  as  examined  and  reported  by  them  tp  this  board  September  3, 
1883.  On  motion  of  J.  II.  Armijo,  seconded  by  Ortiz,  it  was  ordered  that  a 
statement  of  the  collector's  accounts  with  the  county  be  forwarded  to  the 
governor;'  the  vote  on  the  same  standing,  J.  B.  Armijo  and  Antonio  Ortiz  in 
the  affirmative,  and  W.  E.  Talbott  in  the  negative;  whereupon  the  collector 
asked  that  an  extension  of  time  be  granted  in  order  to  allow  him  to  compare 
accounts  with  the  clerk;  and  upon  motion  of  Antonio  Ortiz  the  vote  was  re^ 
considered,  and  time  of  forwarding  of  statement  extended  to  the  next  regular 
session." 

The  return  does  not  show  when  the  next  regular  session  was  to  be  held, 
but  the  proceedings  of  the  session  of  January  21,  which  appears  to  have  been 
a  special  session,  are  followed  in  the  return  by  the  proceedings  of  a  special 
session  held  February  19, 1884,  at  which  the  following  proceedings  were  had, 
to-wit: 
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''The  collector  presented  his  report  for  the  consideration  of  the  board.  On 
account  of  the  absence  of  the  county  attorney,  a  motion  was  made  by  J.  B. 
,  Armijo  to  place  the  report  on  file  until  th^  next  meeting,  which  was  seconded 
by  Ortiz,  and  carried." 

The  return  then  continues  as  follows 

"Special  session,  February  21, 1884.  Session  opened  in  due  form.  Present: 
J.  R.  Armijo,  president ;  Antonio  Ortiz  and  WiDiamE.  Talbott,  commissioners; 
Perfecto  Armijo,  by  Henry  Richmond,  deputy.  The  report  of  the  clerk  of 
the  collector's  accounts,  as  tiled  by  him,  and  as  shown  by  the  clerk's  records, 
was  called  for  and  submitted,  showing  the  said  collector  to  be  indebted  to 
Bernalillo  county  in  the  sum  of  85,509.94,  after  deducting  all  delinquent  taxes, 
as  claimed  by  him.  The  report  was  approved  as  submitted.  A  motion  was 
made  by  J.  H.  Armijo,  and  seconded  by  Ortiz,  that  the  offices  of  collector  and 
sheriff  be  declared  vacant;  J.  R.  Armijo  and  Antonio  Ortiz  voting  in  favor 
of  the  motion,  and  W.  E.  Talbott  voting  against.  A  motion  of  Francisco 
Armijo  y  Otero  to  extend  time  to  the  sheriff  to  present  his  explanations  was 
carried;  Talbott  and  Ortiz  voting  in  favor,  and  J.  B.  Armijo  voting  against. 
A  motion  of  J.  R.  Armijo  to  adjourn  sirie  die  was  carried  unanimously. 
[Sgd.J  "J.  R.  Armijo. 

"Antonio  Outiz. 

To  these  proceedings,  or  rather  to  the  record  of  these  proceedings,  a  certifi- 
cate of  the  clerk  of  the  board  of  commissioners  is  attached.  On  behalf  of  the 
relator  a  motion  was  filed  to  quash  the  proceedings  set  out  in  the  return,  for 
thef  olio  wing  reasons .  *^  First.  Because  it  does  not^appear  from  the  said  return 
that  the  said  board  of  county  commissioners  had  jurisdiction  of  the  subject- 
matter  in  controversy  in  said  proceedings  mentioned.  Second,  Because  it 
does  not  appear  from  the  said  return  that  said  board  had  jurisdiction  of  the 
person  of  the  petitioner,  against  whom  the  said  proceedings  were  had.  Third. 
Because  it  does  not  appear  from  the  said  returr.  that  the  said  board  had  any 
evidence  before  them  upon  which  to  base  the  judgment  attempted  to  be  ren- 
dered by  them  in  the  said  cause." 

The  first  question  raised  upon  the  motion  is  as  to  the  jurisdiction  of  the 
county  commissioners  to  act  in  the  premises.  The  only  provision  of  law  au- 
thorizing the  board  of  county  commissioners  to' remove  the  ex  offl/oio  collector 
of  the  county  is  section  3  of  the  act  of  the  legislative  assembly  of  the  territory 
of  New  Mexico,  approved  March  1,  1882,  which  provides  as  follows: 

"Whenever  any  county  collector  shall  fail  to  pay  into  the  county  or  terri- 
torial treasury  any  moneys  in  his  hands  due  the  county  or  territory  respectively, 
at  the  time  prescribed  by  law,  and  such  default  continues  for  thirty  days  after 
the  time  so  prescribed,  he  shall,  in  addition  to  other  penalties,  forfeit  his  office, 
and  be  deemed  a  public  defaulter;  and  the  county  commissioners,  immediately 
upon  the  receipt  of  a  certificate  of  such  default,  under  the  hand  and  seal  of 
the  clerk  or  territorial  auditor,  shall  declare  said  office  vacant,  and  fill  such 
vacancy  by  appointment. " 

There  can  be  no  doubt  that  tlie  action  authorized  oy  this  section  of  the  law 
is  summary  and  penal  in  its  character,  and  in  derogation  of  the  common  law. 
In  such  cases  it  is  well  settled  that,  in  order  to  justify  such  action  as  is  au- 
thorized, a  strict  compliance  with  the  provisions  of  the  statute  must  be  made 
before  action  is  warranted. 

The  authorities  on  this  subject  are  uniform,  and  the  principle  is  fairly 
stated  in  the  case  of  Owens  v  Andrefjo  Co,  49  Mo.  379,  where  the  court  says: 
"It  is  a  principle  of  univeraal  recognition  that  all  statutory  provisions  author- 
izing proceedings  of  a  summary  character,  and  contrary  to  the  course  of  the 
common  law,  are  to  be  strictly  construed.**  The  board  of  commissioners  in 
tills  case  undoubtedly  acted  in  a  quasi  judicial  capacity.  They  are  a  board  of 
special  and  inferior  jurisdiction,  and  there  is  no  presumption  arising  in  their 
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favor  as  to  the  regularity  of  their  proceedings.  Their  jurisdiction  must 
therefore  be  made  to  appear  upon  the  record  of  said  proceedings,  and  evi- 
dence of  it  cannot  be  sought  aliunde.  Upon  this  subject  the  court  of  appeals 
of  New  York,  in  an  elaborately  considered  case,  says:  '^ Inferior  magistrates, 
when  required  by  writ  of  certiorari  to  return  their  proceedings,  must  show 
affirmali  vely  that  they  had  authority  to  act;  and  whereas,  in  the  present  case, 
their  authority  and  jurisdiction  depend  upon  a  fact  to  be  proved  before  tliem- 
selves,  and  such  fact  be  disputed,  the  magistrate  must  certify  the  proofs  given 
in  relation  to  it,  for  the  purpose  of  enabling  the  higher  court  to  determine 
whether  the  fact  be  established.  The  decision  of  the  magistrate  in  relation 
to  all  other  facts  is  conclusive  and  final,  and  will  not  be  reviewed  on  a  com- 
mon-law writ  of  certiorari;  but  the  main  object  of  this  writ  being  to  confiue 
the  action  of  inferior  officers  within  the  limits  of  their  delegated  powers,  the 
reviewing  court  re-examines,  if  required,  the  decision  of  the  magistrate  on  all 
questions  on  wliich  his  jurisdiction  depends,  whether  of  law  or  of  fact." 
People  V.  Goodwin,  5  N.  Y.  568.  That  case  arose  under  a  statute  of  Xew 
York,  by  which  the  commissioners  uf  highways  were  empowered,  under  cer- 
tain circumstances,  to  lay  out  and  open  roads,  but  were  prohibited  from  open- 
ing a  road  through  any  building  without  the  consent  of  the  owner.  Tlie 
question  was  whether  the  court  could,  upon  a  common-law  writ  of  certiorari, 
review  the  evidence,  under  an  issue  in  the  case,  as  to  whether  the  consent  of 
the  owner  had  in  fact  been  obtained;  and  it  was  held  that  as  this  was  a  juris- 
dictional fact,  the  existence  of  which  was  absolutely  essential  to  give  any 
validity  to  the  proceedings  of  the  commissioners,  the  evidence  in  relation  to 
it  was  properly  returned,  and  entitled  to  be  considered. 

In  the  case  at  bar,  the  board  of  county  commissioners  were  authorized  to 
act  "whenever  any  county  collector  shall  fail  to  pay  into  the  county  or  terri- 
torial treasury  any  moneys  in  his  hands  due  the  county  or  territory,  respect- 
ively, at  the  time  prescribed  by  law,  and  such  default  continue  thirty  days  after 
the  time  so  presciibed,  ♦  ♦  ♦  immediately  upon  the  receipt  of  a  cer- 
tificate of  such  default  under  the  hand  and  seal  of  the  clerk  or  territorial 
auditor.  *  *  *"  No  such  certificate  appears  in  the  return  of  the  pro- 
ceedings of  the  board.  It  is  entirely  clear  that  the  very  foundation  of  their 
jurisdiction  would  necessarily  be  such  a  Certificate  as  is  prescribed  by  the 
statute  quoted.  Without  it,  they  would  have  absolutely  no  jurisdiction  to  act 
The  recital  in  the  record  of  their  proceedings  of  the  twenty-first  February, 
1884,  when  the  action  complained  of  was  taken,  shows  neither  such  a  certifi- 
cate of  record,  nor  is  there  any  allusion  whatever  to  the  receipt  of  such  a  cer- 
tificate. It  is  claimed  by  counsel  for  the  board  that  the  recital  in  those  pro- 
ceedings, as  follows:  "The  report  of  the  clerk  on  the  collector's  accounts,  as 
filed  by  him  and  as  shown  by  the  clerk's  records,  was  called  for  and  submit- 
ted, showing  the  said  collector  to  be  indebted  to  Bernalillo  county  in  the  sum 
of  S5.509.94.  after  deducting  all  delinquent  taxes  as  claimed  by  him," — is  a 
sufficient  compliance  with  the  provisions  of  section  3  of  the  statute.  This 
view  of  the  law  is  hardly  worth  consideration.  It  is  sufficient  to  say  that 
the  recital  does  not  even  pretend  to  recite  such  facts  as  the  statute  requires 
shali  appear  in  the  certificate  of  the  clerk  to  be  returned  to  them;  but  even  if 
it  did,  the  failure  to  return  the  certificate  required  by  the  statute  necessar>' 
U>  show  the  jurisdiction  of  the  board  to  act,  would  be  fatal  to  the  proceed- 
ings. 

"It  is  well  settled  that  the  common-law  writ  of  certiorari  to  review  a  sum- 
mary conviction  under  a  penal  statute,  brings  up  not  only  questions  affecting 
the  jurisdiction  of  the  magistrate,  but  also  the  question  whether  there  was 
any  evidence  to  warrant  the  conviction,  and  in  such  cases  the  evidence  must 
appear  on  the  face  of  the  record,  or  the  conviction  will  be  quashed."  JfaZ- 
U7Uf  V.  People,  24  N.  Y.  399;  People  v.  Sanders,  3  Hun.  16. 

The  case  of  McGregor  v.  Board  Sup'rs  Gladwin  Co.  37  Mich.  388,  was  one 
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very  analogous  to  the  case  at  bar.  That  was  the  ease  of  a  certiorari  to  the 
board  of  supervisors  to  review  their  proceedings,  by  which  they  declared  the 
otlice  of  the  relator,  McGregor,  to  be  vacant,  because  of  bis  failure  to  file  a  new 
and  additional  bond,  as  he  was  required  by  them  to  do.    The  court  says. 

'*It  appears  from  the  records  which  have  been  sent  up  here,  in  response  to 
the  writ  of  certiorari,  that  the  plaintiff  had  filed  his  official  bond,  which  was 
approved  by  the  board,  but  that  subsequently  a  new  bond  was  required  of 
him,  and  that  he  was  given  until  June  26,  1877,  to  file  it.  On  the  day  last 
mentioned  the  time  for  filing  it  was  extended  to  July  17th.  The  board  was 
in  session  July  17th,  and  on  motion  of  one  of  its  members  a  resolution  was 
unanimously  adopted,  declaring  the  office  of  county  treasurer  vacant.  The 
record  does  not  show  that  plaintiff  in  error  was  present  at  this  meeting,  or 
that  he  was  notified  thereof,  or  notified  that  any  action  against  him  was  pro- 
posed. A  writ  of  certiorari  having  been  sued  out  and  certified,  the  board  re- 
turned that  the  new  bond  was  demanded  because  it  was  found  that  the  sureties 
in  the  first  were  not  responsible.  They  also  return  that  the  plaintiff  in  error 
was  notified  of  the  demand,  and  appeared  before  the  board  and  stated  that  he 
would  give  the  bond  required,  if  he  could  procure  sureties,  but  that  he  failed 
so  to  do,  and  stated  that  he  was  unable;  whereupon  the  board  proceeded  to 
remove  him.  The  sufficiency  of  this  return  as  an  answer  to  the  writ  is  the 
question  before  us.  My  brethren  think  that  before  the  board  oould  proceed 
to  a  removal,  it  should  have  appeared  from  their  own  records  that  all  the  facts 
existed  which  would  authorize  the  board  to  take  action.  This  would  involve 
some  finding  or  resolution  tliat  the  existing  bond  was  insufficient,  the  require- 
ment of  a  new  bond,  notification  of  the  defendant  of  the  fact,  a  failure  on  his 
part  to  comply,  and  proceedings  subsequently  for  his  removal,  of  which  he 
should  have  notice,  and  an  opportunity  to  make  defense. .  They  also  think 
that  the  deficiencies  in  the  record  in  this  regard  cannot  be  supplied  by  the  re- 
turn to  the  writ  of  certiorari,  Bemoval  from  a  public  office  is  a  matter  of 
serious  consequence,  and  it  is  plain  that  all  the  facts  which  would  justify  it 
ought  properly  to  be  of  record,  and  my  brethren  think  it  essential. '^ 

I  quote  thus  fully  from  the  Michigan  case,  not  only  because  of  its  strong 
analogy  upon  the  facts  other  \Yise  to  this  case,  but  also  because  iii  this  case  it 
is  claimed  that  the  certificate  of  the  county  clerk,  attached  to  the  return  of 
the  proceedings,  set  forth  in  effect  that  the  board  of  county  commissioners,  at 
their  meeting  on  February  21,  1884,  were  in  receipt  "of  a  certificate  under 
the  hand  and  sejil  of  the  clerk,  as  provided  by  section  3  of  the  act  of  1882," 
and  that  this  amounted  in  effect  to  the  certificate  required  by  law  to  be  be- 
fore them.  This  certificate  of  the  clerk,  as  in  the  Michigan  case,  is  no  part 
of  the  record,  and  cannot  be  considered  as  part  of  the  proceedings  which  are 
to  be  reviewed  in  this  court.  It  in  no  way  cures  the  defect  in  the  record  itself 
of  the  proceedings  nor  does  the  recoixi  in  this  case  show  either  that  the  de- 
fendant was  present  at  the  meeting  when  the  action  complained  of  wjis  taken 
sigainst  him,  or  that  he  had  any  notice  of  such  meeting,  or  intention  on  the 
part  of  the  board  of  commissioners  I  am  of  opinion  that  he  was  entitled 
to  such  notice,  and  entitled  to  be  heard,  before  the  board  would  be  authorized 
to  act;  otherwise,  I  am  of  opinion  that  the  statute  under  which  authority  to 
act  is  claimed,  would  be  null  and  void,  as  no  person  should  be  deprived  of  such 
rights  as  he  had  in  his  office  without  being  given  his  "day  in  court." 

It  follows  from  these  views  that  the  mcSion  to  quash  the  proceedings  of 
the  board  of  county  commissioners  must  be  granted;  and  it  is  so  ordered. 
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SUPREME  COURT  OF  ORJBON. 

in  Or.  247) 

Waltz  and  others  v.  Posteb  and  others. 

Filed  May  4, 1885. 

Injunction—Obstruction  op  Highway— Rights  op  Plaintiff  in  Locttb  in  Quo. 
An  application  for  injunction  to  restrain  defendant  from  obstructing  a  street 
or  highway,  will  not  be  considered  when  it  appears  that  plaintitf' s  rights  to  the 
use  of  the  locus  in  quo  in  the  land  are  in  doubt 

Appeal  from  Baker  county. 

y.  C.  Hyde,  for  respondents. 

H.  Williama  and  Wm.  M.  Ramsey,  for  appellants. 

Lord,  J.  This  is  a  suit  for  an  injunction  to  enjoin  the  defendants 
from  obstructing  an  alleged  street  or  highway.  The  plaintiffs  base 
their  right  to  the  relief  sought  upon  the  ground  that  they  are  theownera 
and  occupants  of  certain  lands  abutting  such  alleged  street  or  high- 
way ;  that  they  have  a  special  interest  in  the  uninterrupted  and  undis- 
puted use  of  the  same  as  indicated  in  their  complaint;  that  said  street 
or  highway  had  been  dedicated  by  ttieir  grantors  to  the  public,  and 
constituted  a  part  of  the  consideration  for  their  purchase  of  said  lands ; 
and  that  the  defendants  avow  their  purpose,  and  will,  if  not  restrained^ 
permanently  obstruct  the  same  by  the  erection  of  a  fence  and  build- 
ing thereon.  The  answer  denies  nearly  all  the  allegations  of  the 
complaint,  and  sets  up  new  matter,  most  of  which  is  controverted  by 
the  reply. 

There  is  but  one  question  presented  by  this  case,  and  that  is,  is  the 
locus  in  quo  a  public  street  or  highway?  Has  it  been  dedicatetf  as 
such  to  the  public?  When  this  point  is  established  or  adjudicated^ 
it  is  not  disputed  that  if  the  plaintiffs,  as  adjacent  owners,  suffer  an 
injury  distinct  from  the  public,  as  a  consequence  of  such  obstruction^ 
equity  will  afford  relie^  and  abate  such  nuisance.  We  are  therefore 
confronted  with  the  "inquiry,  at  the  threshold  of  the  case,  whether 
equity  will  intervene  when  the  right  to  the  use  of  the  locus  in  quo  is 
in  dispute,  and  must  first  be  investigated  and  judicially  determined 
before  the  plaintiffs  can  be  properly  regarded  as  such  adjacent  own- 
ers, and  entitled  to  the  relief  .sought  by  reason  of  special  injuries  sus- 
tained or  justly  apprehended  as  a  result  of  such  obstruction.  .  When 
the  right  to  the  use  of  the  street  is  admitted,-  or  easy  of  ascertainment, 
an  injunction  will  be  granted  to  restram  its  obstruction  by  building  a  . 
house  thereon,  in  favor  of  adjacent  owners,  when  such  obstruction 
works  a  special  injury  to  them.  Corning  v.  Lowerre,  6  Johns.  Oh. 
439,  Luhrs  v.  Sturtevant,  10  Or.  171;  Shedv.  Hawthorne,  3  Neb.  179. 
But  where  the  right  to  the  use  of  the  street  or  highway  has  not  been 
established  at  law,  or  is  not  clear  nor  easy  of  ascertainment,  but  is 
questioned  and  contested  on  every  ground  on  which  the  plaintiff  puts 
it,  not  only  by  the  answer  of  the  defendants,  but  by  the  proofs  in  the 
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salt,  the  remedy  by  iDJunotion  will  not  be  granted.  High,  Inj.  §§ 
316,  830;  2  Story,  Eq.  Jar.  924,  and  note. 

A  brief  reference  to  a  few  adjudicated  cases  and  the  authorities  cited 
will  illustrate  this  principle : 

In  Rhea  v.  Forsyth,  37  Pa.  St.  506,  Woodward,  J.,  in  delivering  the 
opinion  of  the  court,  said : 

"From  these  and  many  more  authorities,  which  might  be  cited  to  the  same 
effect,  it  is  apparent  that  where  the  plaintiff's  right  has  not  been  established 
at  law,  or  is  not  clear,  but  is  questioned  on  every  ground  on  which  he  puts 
it,  not  only  by  the  answer  of  the  defendants  but  by  the  proofs  in  the  cause,  be  is 
not  entitled  to  remedy  by  injunction.  It  is  not  enough  that  he  is  able  to  pro- 
duce some  evidence  of  his  right,  when  there  is  conflicting  evidence  that  goes 
to  the  denial  of  all  right.  In  such  case  the  plaintiff  should  first  establish  his 
right  in  an  action  at  law,  and  then  come  into  chancery,  if  necessary,  for  the 
protection  of  the  legally  established  right. " 

And  again : 

"In  the  case  before  us  the  plaintiff  rested  his  case  on  two  grounds:  First, 
the  use  and  occupation  of  the  alley  by  several  occupants  of  adjacent  buildings 
for  more  than  twenty-one  years;  and,  second,  the  joint  dedication  of  several 
lot-owners  of  this  alley  in  1849  to  tlieir  common  use.  But  both  grounds  were 
denied  by  the  defendant  in  his  answer,  and  there  was  conflicting  evidence  in 
regard  to  both.  It  is  not  worth  our  while  to  go  through  and  discuss  the  tes- 
timony, for  the  question  of  fact  ought  not  to  have  been  brought  here  for  us  to 
decide.  Neither  the  equitable  jurisdiction  of  the  court  below,  nor  our  juris- 
diction, can  properly  attach  until  the  plaintiff  has  established  his  right  at  law. 
Has  the  alley  been  in  common  use  so  long  that  the  successors  in  the  title  may 
set  up  a  presumption  of  a  grant?  If  not,  did  the  defendant  dedicate  it  to  the 
use  of  the  plaintiff's  lot?  These  are  question  for  a  court  and  jury  to  decide 
In  an  action  at  law.'* 

See,  also,  Bunnell's  Appeal,  69  Pa.  St.  59;  Com.  v.  Rush,  14  Pa. 
St.  192. 

In  Green  v.  Oakes,  17  111.  250,  an  injunction  was  granted  for  ob- 
structing a  public  road,  in  which  the  answer  denied  that  the  road  is 
a  public  highway,  or  has  been  used  as  such  for  20  years.  But  the 
evidence  showed  that  the  road  had  been  used  as  a  public  highway  of 
the  county,  with  the  knowledge  and  consent  of  the  owners  of  the  land 
over  which  it  runs,  for  more  than  21  years,  and  had  been  worked  and 
treated  by  the  authorities  having  jurisdiction  of  roads  as  one  of  the 
public  roads  of  the  county.  In  fact,  there  was  not  only  no  conflict 
of  evidence,  but  no  evidence  whatever  against  the  existence  and  use  of 
the  road  as  alleged,  which,  for  the  purposes  of  the  case^  was  practically 
admitted,  and  the  remedy  by  injunction  was  sought  to  be  avoided  upon 
other  grounds.     In  the  course  of  his  opinion  Skinner,  J.,  said : 

"If  equity  will  grant  relief  by  injunction  in  favor  of  an  individual  inter- 
psted  against  one  about  to  shut  up  the  road,  and  it  is  one  of  thepiMio  high- 
foays  of  the  county ,  then  the  circuit  court  should  have  made  the  Injunction 
perpetual,  instead  of  dismissing  the  bill.  Although  courts  of  equity  will  not 
interpose  by  injunction  to  prevent  an  obstruction  of  an  alleged  easement  or 
viray,  or  the  creation  of  a  nuisance  or  pnrpresture,  when  tlie  right  was  d&uhU 
fid,  and  there  is  a  remedy  at  law,  yet  where  the  right  is  clear  and  appertains. 


Digitized  by 


Google 


26  THE  PACIFIC  BBPOBTKB.  [Or. 

to  the  public,  and  an  individual  is  directly  and  injuriously  affected  by  the 
obstruction  of  the  easement,  or  the  creation  of  the  nuisance,  they  will  inter- 
fere on  the  application  of  such  individual  to  prevent  the  threatened  wrong  or 
invasion  of  the  common  right." 

And  again : 

"Where  the  facts  are  easy  of  ascertainment,  and  the  rights  resulting  there- 
from free  from  difficulty,  equity  will  grant  relief,  either  at  the  suit  of  the 
public,  or  of  the  citizen  having  an  immediate  interest  therein." 

To  the  same  effect  is  the  case  of  Keifstone  Bridge  Co.  v.  Summersf 
13  W,  Va.  486,  in  which  the  court  say : 

"But  if  the  right  of  the  public  to  the  use  of  the  highway  is  clear,  and  a 
special  injury  is  threatened  by  an  obstruction  of  the  higtiway,  and  this  special 
injury  is  serious,  reaching  tlie  very  substance  and  value  of  the  plainti(t*s  es- 
tate, and  is  permanent  in  its  character,  a  court  of  equity,  by  an  injunction, 
ought  to  prevent  such  nuisance." 

See,  also,  Dunning  v.  Aurora,  40  HI.  481;  Higbee  v.  Camden  dt  A, 
R.  dt  T.  Co.  20  N.  J.  Eq.  435 ;  Luhrs  v.  Sturtevant,  10  Or.  174;  Pom. 
Eq.  Jur.  §§  1346,  1347,  and  notes. 

The  general  rule,  therefore,  would  seem  to  be  that  where  the  ex- 
istence of  the  right  to  the  use  of  the  highway  as  such  is  admitted,  or 
the  right  is  clear  or  easy  of  ascertainment,  and  free  from  all  reason- 
able doubt,  and  the  obstruction  of  it  seriously  affects  the  value  and 
substance  of  an  individuaUs  es^-^te,  equity  will  afford  relief  by  in- 
junction. But,  conversely,  it  wi.*  be  refused.  The  jurisdiction  of  the 
court  is  exercised  rather  to  protect  acknowledged  rights  than  to  estab- . 
lish  new  and  doubtful  ones.  "The  court,"  said  Ellsworth,  J.,  "doubt- 
less possesses  the  necessary  power,  but  it  is  not  to  be  exercised  as  a 
matter  of  course,  even  when  the  plaintiff  suffers  some  injury  to  bis 
real  estate.  Whenever  the  right  is  doubtful,  or  needs  the  investiga- 
tion of  a  jury,  a  court  of  equity  is  always  reluctant  to  interpose  its 
summary  authority,  for  it  is  rather  the  duty  of  the  court  to  protect 
acknowledged  rights  than  to  establish  new  and  doubtful  ones."  Roatk 
v.  DriscoU,  20  Conn.  538;  Btirnham  v.  Kempton,  44  N.  H.  92. 

Now,  what  is  this  case  ?  The  facts  disclosed  by  the  record,  which 
are  uncontroverted,  show  that  the  lands  purchased  by  the  plaintiffs 
were  sold  by  metes  and  bounds,  and  without  reference  to  any  plat 
made  by  the  plaintiffs'  grantor,  upon  which  such  alleged  street  was 
located.  No  lots  or  blocks  were  made  by  monuments  on  the  ground, 
and  no  plat  thereof  was  ever  made  or  rendered;  nor  have  the  public 
authorities,  to  whom  is  intrusted  the  jurisdiction  of  public  roads,  ever 
worked  or  treated  the  alleged  road  or  highway  as  a  public  street,  but, 
it  is  alleged  in  the 'complaint,  have  neglected  and  refused  to  act  upon 
the  petition  of  the  plaintiffs  in  the  premises.  Upon  the  question  of 
dedication,  we  shall  refrain  from  the  expression  of  any  opinion,  ex- 
cept to  say  that  the  evidence  is  conflicting  and  hopelessly  irrecon- 
cilable. Upon  the  one  hand,  the  plaintiffs'  evidence  tends  to  show  by 
acts  and  declarations  that  the  hem  in  quo  was  dedicated  as  a  public 
street^  or  at  least  as  an  easement  to  their  common  use  as  adjoining 
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land-owners.  The  case  in  this  regard  is  somewhat  analogous  to  the 
facts  in  Rhea  v.  Forsyth,  supra.  And,  upon  the  other  hand,  the  de- 
fendants claim  to  be  the  legal  owners  of  the  land  in  dispute,  and,  with 
much  evidence,  endeavor  to  contradict  and  contest  every  ground  upon 
which  the  plaintiffs  put  their  right  to  the  use  as  alleged.  As  appli- 
cable to  this  case,  we  adopt  the  language  of  the  court  in  Hacker  v.  Bar- 
ton, 84  111.  814,  as  peculiarly  appropriate : 

"The  evidence  in  this  record  is  as  conflicting  and  antagonistic  as  are  the 
opposing  interests  of  the  parties  litigant.  Without  intending  to  say  anything 
that  might  in  the  slightest  degree  affect  the  right  of  either  pai'ty  in  any  action 
at  law,  we  may  say  both  propositions  asserted  and  denied  in  the  respective 
pleadings,  viz ,  ownership  of  the  land  and  the  fact  of  dedication  to  public  uses, 
are  so  much  Involved  in  doubt,  they  ought  to  be  made  subjects  of  investiga- 
tion in  appropriate  actions  at  law.  Especially  in  regard  to  the  alleged  fact  of 
the  dedication  of  the  land  to  public  uses,  there  is  irreconcilable  conflict  in  the 
testimony.  That  of  one  party  must  be  rejected,  and  that  is  always  a  matter 
of  great  delicacy  with  the  court  trying  cases  as  a  chancellor.  When  the  ques- 
tions indicated  upon  which  the  whole  controversy  depends  have  been  settled 
in  a  court  of  law,  either  party  might  appropriately  invoke  the  aid  of  a  court  of 
chancery  to  prevent  vexatious  litigation  in  regard  to  the  same  subject-mat- 
ter." 

Where  the  emergency  is  pressing,  SkudsL  prima  facie  case  is  presented, 
a  temporary  injunction  may  doubtless  be  granted  until  the  legal  right 
of  the  parties  may  be  determined.  But  the  object  here  is  to  make  the 
injunction  perpetual  in  the  suit,  the  manifest  object  of  which  is  to 
adjudicate  title  to  the  loctis  in  quo.  In  cases  of  this  character,  when 
the  parties  are  not  clear,  but  involved  in  doubt  and  uncertainty,  it  pre- 
sents a  subject  peculiarly  appropriate  for  the  investigation  of  h,  court 
and  jury.  The  bill  must  therefore  be  dismissed,  without  prejudice  to 
whatever  rights  the  plaintiffs  may  desire  to  assert  at  law. 


<12  Or.  263) 

McIntyre  V.  Kamm  and  others. 
Filed  May  4,  1885. 

1.  PaovrNO  AN  Unacknowledobd  Deed— AFPmAvrr— Swhsarinoof  WrrNESs. 

In  provinii;  an  unacknowledged  deed  by  a  person  who  witnessed  its  tjxecu- 
tlon,  the  affidavit  of  said  witness  is  not  valid  unless  it  states  that  he  was  duly 
sworn. 

2.  Statdtb  Law— Law  Adopted  from  Another  State— RmjK  of  Constroction. 

The  incorporation  into  the  authorized  and  published  statutes  of  the  territory 
of  Oregon,  of  a  New  York  law,  with  references  in  the  margin  sustaining  such 
law  by  decisions  of  New  York  courts,  gives  to  such  decisions  and  the  New 
York  practice  thereunder  th6  weight  of  authority  in  its  construction. 

Appeal  from  Multnomah  county.  ^ 

Action  to  recover  certain  real  property  in  Multnomah  county.  At 
the  trial  the  appellant  gave  in  evidence  (1)  a  patent  from  the  United 
States  to  Alexander  Brown  and  wife  under  the  donation  law  of  Sep- 
tember 27, 1850,  including  the  premises  in  controversy;  (2)  a  decree 
of  the  county  court  of  Multnomah  county,  made  at  the  April  term 
thereof,  1859,  by  which  the  east  half  of  said  claim  was  partitioned 
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among  the  children  of  said  Alexander  Brown,  then  deceased.  In 
order  to  make  the  partition,  said  east  half  of  the  claim  was  divided 
into  parcels,  numbered  respectively  from  one  to  six,  inclusive,  and 
designated  as  lots,  two  of  which,  lots  5  and  6,  are  the  parcels  in  con- 
troversy. Lot  6  was  set  apart  to  Barah  Molntyre,  the  appellant,  a 
daughter  of  th6  deceased,  and  lot  5  was  set  apart  to  another  daughter, 
Nancy  J.  Brown,  now  Nancy  J.  Dray;  and  (3)  a  warranty  deed  to 
said  lot  5  from  Nancy  J.  Dray  and  her  husband,  dated  December  18, 
1883.  The  respondent  then  offered  in  evidence  a  writing,  under  seal, 
which  they  claimed  to  be  a  deed  to  said  lot  5  from  said  Nancy  J. 
Brown  to  William  Stephens.  The  instrument  was  not  acknowledged, 
but  an  attempt  had  been  made  to  prove  its  execution,  which  was 
indorsed  thereon  as  follows : 

**State  of  Oregon,  County  of  Multnomah,  I,  F.  R.  Strong,  a  notary  pub- 
lic in  and  for  said  county  and  state,  do  hereby  certify  that  on  this  twenty-lirst 
day  of  September,  1883,  personally  appeared  before  me,  P.  A.  Marquam,  one 
of  the  subscribing  witnesses  to  the  above  and  foregoing  deed,  and  acknowl- 
edged to  me  that  he  resides  **in  the  county  of  Multnomah  and  state  of  Ore- 
gon, and  has  resided  in  said  county  and  state  for  along  time  prior  to  the  date 
of  said  deed  and  that  he  personally  knew  Miss  Nancy  J.  Brown,  the  person 
described  in  and  who  executed  said  conveyance,  and  that  the  above  and  fore- 
going deed  was  signed  and  executed  by  Miss  Nancy  J.  Brown,  the  grantor 
named  therein,  on  the  twenty-sixth  day  of  October,  1864,  the  day  it  bears 
date,  and  that  the  said  P.  A.  Marquam  and  one  G.  B.  Gray,  at  the  request  of 
said  Nancy  J.  Brown,  and  in  her  presence,  signed  our  respective  names  as  wit- 
nesses thereto;  and  thereafter  said  deed  was  delivered  by  said  Nancy  J.  Brown 
to  said  William  Stephens,  the  grantee  named  therein.  And  I  further  certify 
that  I  am  personally  acquaint^  with  said  P.  A.  Marquam,  the  said  subscrib- 
ing witness,  and  have  been  so  personally  acquainted  with  him  for  over  fifteen 
years. 

'*In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  the  day  and  year 
In  this  certificate  first  above  written. 
["Notarial  Seal.]  "P.  K.  Strong, 

"Notary  Public  for  Oregon." 

During  the  trial  a  certificate  was  obtained  from  T..  A.  Wood,  a  no- 
tary  public,  and  indorsed  upon  the  deed,  which  was  intended  to  obvi- 
ate the  objections  to  the  foregoing.  The  deed  thus  certified  was 
admitted  against  the  appellants'  objections.  The  respondent  then 
offered  in  evidence  what  was  claimed  to  be  a  deed  from  the  appellant 
to  William  Stephens  to  said  lot  6.  The  descriptive  part  of  the  deed 
is  as  follows : 

"All  the  ri^ht  title,  and  interest  of  the  said  Sarah  Brown  in  and  to  the 
donation  land  claim  of  Alexander  Brown,  deceased,  late  of  Multnomah  county, 
in  the  state  of  Oregon,  and  more  particularly  designated  and  known  as  lot 
Now|^of  said  donation  land  claim,  as  surveyed,  designated,  and  set  apart  to  the 
said  Sarah  Brown,  heir-at-law  of  said  Alexander  Brown,  deceased,  by  the  pro- 
bate court  of  said  Multnomah  county,  in  the  state  of  Or^on ;  reference  there- 
unto being  had,  as  will  more  fully  appeiir  in  the  records  of  said  court." 

This  deed  was  also  admitted  in  evidence  against  the  appellants^ 
objection.  Upon  these  facts  the  court  directed  a  verdict  for  the  re- 
spondent, and  from  the  judgment  entered  thereon  this  appeal  is  taken. 
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A.  n.  Tanner  and  R.  E.  Bybee,  for  appellants. 

Joseph  Simon,  for  respondent. 

Waldo,  G.  J.  The  practice  of  proving  a  deed  for  the  purpose  of 
having  it  recorded  grew  ap  in  New  Tork  in  colonial  times  as  a  part 
of  the  common  law  of  the  state.  Van  Cortlandt  v.  Tozer,  17  Wend. 
338;  S.  C.  20  Wend.  423.  We  have  no  such  common-law  practice 
in  this  state.  We  doubtless  take  judicial  notice  at  common  law  of 
what  is  termed  "an  acknowledgement  of  a  deed."  Morris  v.  Wads- 
worth,  17  Wend.  113;  Pidge  v.  Tyler,  4  Maes.  641.  But,  apart  from 
the  express  exactment  of  our  statute,  we  do  not  know  what  is  intended 
by  the  expression  "proving  a  deed"  for  purposes  of  registration.  Nev- 
ertheless, the  legislature,  in  enacting  the  statute,  seemed  to  have  sup- 
posed that  they  were  legislating  upon  a  subject  well  understood  im 
the  law,  and  hence,  doubtless,  arose  what  is  obviously  an  imperfect  ex- 
planation  of  the  mode  in  which  proof  shall  be  made,  and  the  manner 
in  which  it  shall  be  certified.  The  term  is  first  seen  in  the  Laws  of 
Oregon  Territory  of  1854,  page  478,  and,  as  may  be  drawn  from  the 
preface  and  the  marginal  references  to  the  text,  was  a  transcript  from 
the  laws  of  New  York.  That  fact,  under  the  circumstances  attend- 
ing the  publication  of  the  laws  of  that  year,  gives  to  the  decisions  and 
practice  of  the  courts  of  New  York  prior  to  the  enactment  of  our  stat- 
ute the  weight  of  authority  in  its  construction.  According  to  the 
practice  in  that  state,  which  may  be  taken  as  a  declaration  of 'the 
law,  it  seems  to  have  been  necessary,  not  only  that  the  witness  should 
be  sworn,  which  might  seem  otherwise  obvious,  but  that  that  fact 
should  be  stated  in  the  certificate.  Jackson  v.  Livingston,  6  Johns. 
149;  Jackson  v.  Oshorn,  2  Wend.  555;  Bradstreet  v.  Clarke,  12  Wend. 
673;  Norman  v.  Wells,  17  Wend.  137;  Van  Cortlandt  v.  Tozer,  Id. 
338;  Carver  v.  Astor,  4  Pet.  82. 

The  case  of  Hunt  v.  Johnson,  19  N.  Y.  292,  (not  cited  by  counsel,) 
seems,  indeed,  to  support  the  defendant's  position,  that  the  certificate 
need  contain  only  what  the  statute  expressly  specifies  it  should  con- 
tain. But  the  decision  seems  to  overlook  the  fact  that  there  was  a 
law  governing  the  subject  in  New  York  prior  to  the  statute,  which 
should  be  considered  in  the  construction  of  the  statute;  and  also 
seems  to  have  overlooked  what  seems  to  haVe  been  a  uniform  prac- 
tice the  other  way.  Nor  can  the  decision  be  upheld  on  principle 
which  requires  the  facts  to  be  stated  in  the  certificate,  that  the  court 
may  see  that  the  deed  was  duly  proved.  MakshaIiL  0.  J.,  Ross  v. 
McLung,  6  Pet.  287.  The  power  of  the  officer  in  taking  the  proof 
.may  be  likened  to  that  of  an  inferior  court,  "which  ought  not  to  show 
things  only  by  implication,  but  ought  to  show  them  expressly."  Barn- 
ahy  V.  Ooodale,  Style,  2. 

It  is  sufficient  at  present,  without  examining  the  certificate  in  other 
particulars,  that  the  certificate  must  be  held  bad  because  it  does  not 
show  that  the  witness  was  sworn,  and  on  this  ground  it  was  rightly 
excluded  by  the  court  below.     The  result  was  that  the  record  title  was 
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in  the  plaintiff.  It  followed,  then,  that  if  the  certificate  of  the  notary, 
Woods,  made  at  the  trial,  was  otherwise  valid,  no  other  effect  could 
be  given  to  it  than  if  the  witness  himself  had  been  produced,  and 
proved  the  deed  at  the  trial.  On  this  point  we  agree  with  Mr.  Jus- 
tice Campbell  in  Shotwell  v.  Harrison,  22  Mich.  423,  that  the  recorded 
deed  is  prima  facie  evidence  of  everything  necessary  to  give  it  valid- 
ity. This  being  a  controversy  between  legal  titles,  the  defendants 
could  have  assailed  the  plaintiff's  title  on  the  ground  of  notice  or  want 
of  consideration  at  law.  Jackson  v.  Burgott,  10  Johns.  457.  But  the 
burden  was  on  the  defendants  to  set  up  the  facts  invalidating  the 
plaintiff's  title,  and  to  prove  them  at  the  trial.  Monroe  v.  Thomas,  1 
Or.  201 ;  Ryder  v.  Rush,  102  111.  340.  As  this  was  not  done,  it  was 
error  to  admit  the  deed  on  the  Woods  certificate  alone,  and  direct  a 
verdict  for  the  defendants  as  to  said  lot. 

The  description  in  the  deed  from  Sarah  Brown  to  William  Stevens 
was  sufficient  to  convey  lot  6.  The  case  comes  within  the  rule  laid 
down  in  Stukeley  v.  Butler,  Hob.  172,  where,  showing  that  a  contra- 
dictory explanatory  clause  will  not  avoid  what  was  Buj£ciently  granted 
before,  it  is  said : 

'*  As,  if  I  have  in  D.  blackacre,  whiteacre,  and  greenacre,  and  I  grant  unto 
you  all  my  lands  in  D., — ^that  is  to  say,  blackacre  and  whiteacre, — ^yet  green- 
acre  will  pass  too. " 

And  see  Bell  v.  Potts,  5  East,  49;  Jackson  v.  Loomis,  18  Johns. 
81;  Worthington  v.  Hylyer,  4  Mass.  196;  Raymond  v.  Coffey^  5  Or. 
132. 

It  follows  that  the  judgment  of  tne  court  below  must  be  affirmed 
as  to  lot  6,  and  reversed  as  to  lot  5,  and  a  new  trial  ordered,  with 
leave  to  the  defendants  to  apply  to  the  court  below  for  leave  to  amend 
their  answer. 


(12  Or.  267) 

HovBNDBN  V.  Knott  and  others, 
failed  May  11, 1885. 

FORECLOBURB  OP  MORTGAGE— CONTROVERSY  BETWEEN  DEFENDANTS. 

In  proccedinflfs  in  a  case  of  foreclosure  of  mortgage,  any  matters  brought  into 
controversy  by  the  defendants  inter  m,  are  not  properly  before  the  court,  and 
should  not  be  considered  in  the  decree. 

Appeal  from  Multnomah  county. 

H^  T.  Bingham,  for  appellants. 

J.  C.  Moreland,  for  respondent  Hovenden. 

Alfred  F.  Sears,  for  respondents  Estes. 

Thayer,  J.  This  appeal  is  from  a  decree  of  the  circuit  court  for 
the  county  of  Multnomah,  rendered  in  a  suit  brought  by  the  respond- 
ent Hovenden  against  Levi  and  Mary  E.  Enott,  and  Jennie  E.  and  Levi 
Estes,  to  foreclose  a  mortgage  upon  certain  real  property  situated  in 
the  city  of  Portland.  The  mortgage  was  executed  by  Jennie  E.  and 
Levi  Estes  to  the  said  HovendeU;  as  collateral  to  a  promissory  note. 
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also  exeented  by  the  former  to  the  latter  party,  and  indorsed  by  the 
said  Levi  Knott.  The  property  mortgaged  was  owned  by  Jennie  E. 
Estes,  who  is  the  wife  of  said  Levi  Estes.  Levi  Enott  was  alleged  to 
have  had  some  interest  in  the  mortgaged  property,  and  the  said  Mary 
E.  Enott,  who  is  the  wife  of  the  said  Levi  Enott,  seems  to  have  been 
made  a  party  to  the  suit  in  consequence  of  that  fact  alone.  After 
the  summons  had  been  served  upon  all  of  the  defendants  in  the  suit, 
the  defendants  Levi  and  Jennie  E.  Estes  filed  the  following  paper, 
which  they  termed  an  answer : 

*'Kow  come  the  defendants  Levi  Estes  and  Jennie  Estes/  and  for  their 
separate  answer  herein,  and  for  cause  of  relief  against  the  defendant  Levi 
Knott,  allege:  That  the  note  and  mortgage  described  in  the  complaint  were 
executed  and  delivered  by  the  defendants  Levi  Estes  and  Jennie  Estes  for 
the  accommodation  of  the  defendant  Levi  Knott,  and  these  defendants  never 
received  any  consideration  therefor,  and  the  same  were  made  and  given  to  the 
plaintiff  at  the  request  of  said  defendant  Levi  Knott,  as  aforesaid,  and  upon 
his  promise  that  he  would  pay  the  same  at  maturity,  of  all  which  facts  the 
plaintiff  had  full  knowledge;  that  the  said  Levi  Knott  is  possessed  of  sufflcient 
funds  to  pay  said  note,  and  has  abundant  property,  not  exempt  from  execution 
and  unincumbered,  available  therefor.  Whereupon,  these  defendants  pray 
that  a  decree  may  be  entered  in  accordance  with  said  facts:  First,  That  said 
Knott  be  decreed  to  be  the  principal  debtor  primarily  liable  for  said  debt  and 
demand  of  plaintiff,  and  that  said  demand  be  satisfied,  fii*st,  out  of  the  prop- 
erty, personal  and  real,  of  the  said  Levi  Knott.  Second.  That  these  defend- 
ants and  the  real  property  owned  by  said  mortgagee  be  declared  generally  lia- 
ble, and  that  the  plaintiffs  be  entitled  to  judgment  against  them,  and  to  the 
subjection  of  their  property  to  foreclosure  after  the  exliaustion  of  the  remedy 
aforesaid  against  said  defendant  Jlievi  Knott,  in  case  any  deficiency  exists. 
For  such  other  and  further  relief  as  to  equity  and  good  conscience  appertains." 

Whereupon  the  defendant  Levi  Enott  filed  the  following  paper, 
which  he  termed  a  reply : 

"IJow  comes  defendant  Levi  Knott,  and,  replying  to  the  answer  of  Levi 
Estes  and  .Jennie  Estes,  herein  filed,  denies  that  the  note  and  mortgage  de- 
scribed in  said  complaint  were  executed  or  delivered  by  the  defendants  Levi 
Estes  and  Jennie  Estes,  or  either  of  them,  for  the  accommodation  of  this  de- 
fendant; denies  that  said  Levi  Estes  and  Jennie  Estes  never  received  any  con- 
sideration for  said  execution  thereof;  denies  that  said  note  and  mortgage  were 
made  or  given  to  the  plaintiff  at  the  request  of  this  defendant  as  in  said 
answer  aforesaid,  or  at  ail  made  or  given  at  the  request  of  this  defendant; 
denies-that  said  note  and  mortgage,  or  note  or  mortgage,  were  made  or  given 
upon  this  defendant's  promise  that  he  would  pay  the  same  or  any  part  thereof 
at  maturity  or  at  all;  denies  that  of  said  facts,  or  any  of  them,  said  plaintiff 
had  full  or  any  knowledge.  Said  defendant,  further  replying  to  said  answer, 
alleges  that  said  note  was  indorsed  by  this  defendant  without  considera- 
tion for  the  accommodation  of  said  defendant  Levi  Estes,  at  his  request,  and 
upon  his  express  promises  and  agreement  that  he  would  at  maturity  pay  the 
same  and  hold  this  defendant  harmless  therefor.  Wherefore,  this  defendant 
prays  for  a  decree  that  said  defendants  Levi  Estes  and  Jennie  Estes  be 
decreed  to  be  the  principal  debtors,  and  primarily  liable  for  sfiid  debt  and  de- 
mand of  plaintiff,  and  that,  as  between  said  defendants  and  this  defendant,  said 
demand  be  satisfied  first  out  of  the  property  of  said  Levi  Estes  and  Jennie 
Estes,  and  the  mortgage  sought  to  be  foreclosed  in  the  suit  be  decreed  to  be 
primarily  liable  for  the  payment  of  said  debt." 
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Neither  of  the  defendants  attempted  in  any  manner  to  defend 
against  the  suit  of  the  plaintiff,  or  pretended  to  have  any  defense 
whatever  to  it.  There  are  cases  in  which  it  is  necessary  to  settle 
conflicting  claims  between  co-defendants  before  a  complete  decree  can 
be  made  upon  the  subject-matter  of  the  suit.  In  the  foreclosure  of  a 
mortgage,  where  there  are  subsequent  incumbrances,  it  is  often  re- 
quired to  adjust  their  priority  of  equities  in  order  to  determine  bow 
the  surplus  fund  shall  be  applied,  as'in  Ladd  v.  Mason,  10  Or.  308; 
but  this  altercation  between  Estes  and  wife  and  Levi  Knott  was 
clearly  extrajudicial.  The  circuit  court  had  no  more  authority  to 
undertake  in  the  proceeding  before  it  to  determine  their  differences 
as  to  which  was  the  principal  debtor,  and  which  the  surety,  if  they 
sustained  any  such  relation,  than  it  had  to  adjudicate  upon  any  other 
dispute  between  them.  It  was  wholly  foreign  to  the  object  of  the 
suit,  and  unnecessary  to  its  determination.  If  the  facts  alleged  by 
Estes  and  wife  in  their  pseudo-answer  to  this  complaint  are  true,  they 
could  have  pursued  either  of  two  remedies :  they  could  have  paid  off 
the  judgment  recovered  by  Hovenden,  and  halve  recovered  the  amount 
from  Knott  by  action  or  suit,  or,  after  the  obligation  became  payable, 
they  could  have  maintained  a  suit  against  Knott  to  compel  him  to  pay 
it.  The  latter  remedy  is  in  the  nature  of  a  bill  quia  timet,  and  is 
maintainable  either  before  or  after  the  creditor  commences  suit  to  en- 
force payment  of  the  debt.  It  is  sustained  upon  the  grounds  of  the 
implied  agreement  upon  the  part  of  the  principal  debtor  with  his 
surety  to  pay  the  debt  at  its  maturity,  and  when  he  fails  to  do  so  the 
latter  may  institute  his  suit,  without  having  paid  the  debt,  to  compel 
the  former  to  discharge  it.  Pom.  Eq.  Jur.  §  1417,  and  note  2 ;  Story, 
Eq.  Jur.  §  849. 

Estes  and  wife  have  entirely  mistaken  their  remedy  in  this  case, 
and  the  court  went  beyond  the  confines  of  its  power.  It  had  no  au- 
thority in  the  case  before  it  except  to  decree  a  recovery  of  the  amount 
of  the  debt  against  Levi  and  Jennie  E.  Estes  and  Levi  Knott,  a  fore- 
closure of  the  mortgage,  the  sale  of  the  mortgaged  property,  and  the 
application  of  the  proceeds  to  the  payment  of  the  said  debt.  And 
every  act  it  did  in  the  premises,  in  attempting  to  adjust  the  rights  of 
the  defendants  as  between  themselves,  was  coram  nonjudice  ^  A  de-, 
cree  should  be  returned  in  favor  of  the  said  plaintiff,  and  against  the 
said  defendants  Estes  and  wife,  and  Levi  Knott,  in  accordance  with 
the  principles  of  this  decision,  and  the  decree  appealed  from  modi- 
fied so  as  to  conform  thereto.  The  two  parties,  Estes  and  wife  and 
Levi  Knott,  should  each  pay  one-half  the  disbursements  incurred  in 
the  litigation  between  themselves,  and  on  this  appeal,  which  amount 
should  include  any  disbursements  the  plaintiff  may  have  incurred  in 
regard  thereto. 
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m  Cal.  43) 


Bbandon  V.  Lbddy.     (No,  7,760.) 
Filed  M»r  IB,  1885. 


Dbed— Patent  Ambiguity— Pakol  BvnwafCB  to  £zpi<aik. 

Where  a  deed,  for  description  of  Ubie  property^  refers  to  a  map,  the  map  15;  to 

be  considered  with  the  deed  in  construing  it,  and  if,  from  the  face  of  sucli 

.  deed  and  map  it  appears  that  there  are  two  lots  to  which  the  description  in 

the  deed  equally  applies,  the  ambiguity  is  patent,  and  resort  cannot  be  had  to 

'  parol,  to  show  which  lot  was  intended  to  be  conveyed. 

In  bank.     Appeal  from  the  saperior  court  of  Santa  Clara  county. 

John  Reynold'H  and  S.  0,  Hcmgkton,  for  appellant. 

J.  A .  Yoell,  for  respondent. 

Boss,  J.  On  this  appeal,  which  is  from  the  judgment,  the  judg- 
ment roll  alone  is  brought  up.  The  aotion  is  ejectment,  and  both 
parties  claim  under  one  Carney,  who,  in  1848,  was  the  owner  in  fee 
of  the  premises  in  controversy.  The  defendants  also  claim  under  a 
tax  deed,  and  rely  further  t)n  the  statute  of  limitations.  In  1851,  Car- 
ney executed  to  one  Bosaria  Bemal,  under  whom  the  plaintiff  claims,  a 
deed  purporting  to  convey  to  her  "one  certain  lot  or  parcel  of  liind 
lying  and  being  in  the  county  of  Santa  Clara  and  state  of  California, 
and  in  the  city  of  San  Jose,  and  described  as  follows :  It  being  twenty 
varas  of  lot  seven  and  thirty  varas  of  lot  sii,  it  being  a  part  of  block 
four,  range  eight,  as  shown  by  plot  of  said  city  of  San  Jose,  being 
fifty  varas  square."  This  deed  was  put  on  record  in  Santa  Clara 
county.  .  Prior  to  1848  the  then  Pueblo  de  San  Jose,  which  is  the 
present  city  of  San  Jose,  was  laid  off  into  blocks  and  ranges,  and  each 
block  was  surrounded  by  streets,  and  was  subdivided  into  lots,  each 
lot  being  60  varas  square,  and  each  block  containing  at  laaei  aight 
lots.  The  blocks  were  numbered  from  one  to  four,  commeneitiff  at 
•San  Fernando  street  and  numbering  80uthwardly,*^said  San  Fer- 
nando street  being  recognized  and  designated  as  the  base  line:  ruq- 
ning  easterly  and  westerly, — each  tier  of  blocks  exteniiing  on  both 
sides  of  the  base  line  constituting  a  range,  and  the  ranges  beingnum- 
bered  from  one  to  ten,  commencing  at  the  westerly  side  of  the  pueblo. 
Carney,  at  the  time  of  his  deed  to  Pwosaria  Bernai,  was  the  owner  of 
\  lots  6  and  7  in  block  4,  range  8,  north  of  the  base  line,  but  he  never 
was  the  owner  of  lots  0  or  7  in  block  4,  range  8,  south  of  the  base 
line. 

The  first  question  to  be  determined  is  whether  or  not  the^eed  from 
Carney  to  Bosaria  Bemal  conveyed  the  30  varas  of.  lot  6,  blocks, 
range  8,  north  of  the  base  line ;  for,  if  it  did  not  do  ao,  the  defendants 
have  the  legal  title  to  the  premises  by  reason  of  a  deed  executed  by 
Carney  to  Martha  Glasson  on  the  twenty-ninth  of  March,  1854,  and 
mesne  conveyances  from  Glasson.  The  .map  referred  to  in  the  deed 
v.7p,no.2 — 8 
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from  Carney  to  Bosaria  Bemal  must  be  considered  as  incorporated 
in  it.  The  deed  therefore  shows  upon  its  face  that  there  are  two  lots 
to  which  the  description  equally  applies.  From  the  deed  itself  it  can- 
not be  ascertained  which  lot  was  intended  to  be  conveyed^  and  as  the 
ambiguity  is  patent,  resort  cannot  be  had  to  parol.  Our  conclusion 
is  that  the  deed  in  question  is  void  for  uncertainty  of  description, 
from  which  it  results  that  the  legal  title  to  the  lot  in  dispute  passed 
to  Glasson  in  1854,  and  subsequently,  but  before  the  commencement 
of  this  action,  vested  by  mesne  conveyances  in  the  defendants. 
Judgment  affirmed. 

We  concur:    Morrison,  C.  J.;  McKinstry,  J.;  Thornton,  J. 

Sharpstbin,  J.     i  concur  in  the  judgment. 


(e?  Cal.  41) 

Learned  v.  Castle.     (No.  7,762.) 
Filed  May  19,  1885. 

1.  EqurrT— Special  Issues  to  Joky— General  Verdtot. 

In  an  action  in  equity  a  srencral  verdict  is  liot  determinative  of  issncs  made 
'       by  the  pleadings,  and  must  be  disregarded. 

2.  KUIBANCS— JuiUBDICTfON  OF  DISTRICT  AND  COUNTT   GoURTS. 

An  action  to  prevent  or  abate  a  nuisance  is  an  action  inequity,  and  is  within 
the  jurisdiction  of  the  district  courts  in  California,  which  had  conferred  on  them 
jurisdiction  of  <*  all  cases  in  equity,"  notwithstanding  the  county  courts  at  the 
same  time  had  jurisdiction  of  "  actions  to  prevent  or  abate  a  nuisance.''  These 
courts  have  concurrent  jurisdiction  of  such  matters. 

3.  Jurisdiction— Superior  and  District  Courts. 

Under  the  provisions  of  the  California  constitution,  1879,  the  superior  courts 
succeeded  to,  and  took  jurisdiction  of,  actions  pending  in  the  district  courts, 
and,  as  no  change  was  made  as  to  the  character  of  notions  regarding  nuisances, 
the  superior  courts  properly  take  jurisdiction  of  those  actions. 

In  bank.  Appeal  from  the  superior  court  of  San  Joaquin  county. 
The  opinion  in  department  1  appears  in  4  Pac.  Bep.  191. 

F.  T.  Baldwin,  J.  (7.  CampbeU,  J.  H.  Budd,  and  J.  B.  Hall,  for  ap- 
pellants. 

Terry  d  McKinne  and  W.  L.  Dudley,  for  respondents. 

Boss,  J.  This  action  was  commenced  in  one  of  the  late  district 
courts,  while  the  late  constitution  was  in  force,  to  procure  the  abate- 
ment of  alleged  nuisances,  and  the  recovery  of  damages  alleged  to 
have  been  occasioned  the  plaintiff  thereby.  A  demurrer  interposed 
to  the  complaint  was  overruled  by  the  district  court,  and  subsequently 
the  case  was  tried  in  the  superior  court. 

If  the  action  is  one  in  equity,  the  general  verdict  rendered  by  the 
jury  in  the  court  below  is  not  determinative  of  the  issues  made  by  the 
pleadings,  and  the  judgment  must  be  reversed  for  a  failure  of  the 
court  to  find  upon  such  issues.  Warring  v.  Frcear^  64r  Cal.  54.  It 
was  only  because  the  action  was  a  case  in  equity  that  the  district 
court  had  jurisdiction  of  it.     The  constitution  then  in  force  gave  the 
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distriet  courts  existing  tmder  it  original  jurisdiction  "in  all  eases  in 
equity/'  and  to  the  county  courts  existing  under  it,  it  gave  original 
jurisdiction  "of  actions  to  prevent  or  abate  a  nuisance/'  It  was  held 
here  in  a  number  of  cases  that  the  district  and  county  courts  had 
concurrent  jurisdiction  of  such  actions ;  the  county  courts  by  reason 
of  the  jurisdiction  in  terms  conferred  upon  them  by  the  constitution, 
and  the  district  courts  because  of  the  jurisdiction  conferred  upon 
them  "  in  all  cases  in  equity."  Courtwright  v.  Bear  River  Min.  Co. 
30  Cal.  576;  Yolo  Go.  v-  Sacramento,  86  CaL  193. 

The  case  at  bar  being  one  in  equity  when  commenced,  and  pending 
in  the  district  court,  it  would  seem  sufficiently  clear  that  its  character 
was  not  changed  by  the  fact  that  the  constitution  of  1879  abolished 
the  district  courts  and  created  superior  courts.  Under  the  provisions 
of  that  instrument  the  newly-created  superior  courts  succeeded  to  the 
business  depending  in  the  district  courts;  and  actions  then  depending, 
except  as  in  the  constitution  otherwise  provided,  continued  and  re- 
mained unaffected  by  the  adoption  of  the  constitution.  Article  22. 
There  being  nothing  in  the  constitution  of  1879  manifesting  an  intent 
to  change  the  character  of  actions,  pending  at  the  time  of  its  adop* 
tion  in  the  district  courts,  for  the  prevention  or  abatement  of  nui- 
sances, from  cases  in  equity  to  actions  at  law,  it  follows  that  such  ac: 
tions  retained  their  former  characteristics  notwithstanding  the  change 
of  constitutions.  This  view  renders  it  unnecessary  to  consider  whether 
actions  commenced  in  the  superior  courts  for  the  prevention  or  abate- 
ment of  nuisances,  under  the  provision  which  gives  to  such  courts 
original  jurisdiction  "in  all  cases  in  equity"  and  ♦  ♦  *  ««Qf 
actions  to  prevent  or  abate  a  nuisance,"  are  cases  in  equity  or  action^ 
at  law. 

Judgment  and  order  reversed,  and  c^use  remanded  for  a  new  trial. 

We  concur:  MorAison,  C.  J.;  Shaepstbin,  J.;  McEinstby,  J.; 
Myrick,  J.;  McK£>E^  J.;  Thobnton,  J. 


(2  Cal.  Unrcp.  474) 

PeOI^LB  V.  POWELLSON.      (No.  20,053.) 

Filed  May  21,  1885. 

En-ticement  of  Female  for  Purpose  of  pROSTrruTioN. 
Conviction  held  not  sustained  by  the  evidence. 

In  bank.  Appeal  from  the  superior  court  of  the  city  and  county  of 
San  Francisco.  Defendant  was  convicted  in  the  lower  court  of  en- 
ticement of  female  for  purpose  of  prostitution. 

C.  B.  Darwin,  for  appellant. 

E.  C.  Marshall,  Atty.  Gen.,  for  respondent. 

Bt  the  Court.  The  defendant  was  charged  by  indictment  with 
taking,  from  certain  individuals  having  the  legal  charge  of  her  person, 
a  female  under  the  age  of  18  years,  for  the  purpose  of  prostitution, 
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QXider  seetion  267,  Penal  Code.     There  was  no  evidence  that  the 
mfant  was  taken  from  the  charge  or  custody  of  the  persons  named  in 
the  indictment.    . 
Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial* 


C67  Cal.  53) 

Savings  &  Loan  Soo.  v.  Thornb  and  others.     (No.  8,742.) 
Filed  May  22, 1885. 

FiNblNOS,  JUBaMENT  WIlTHODT>— VaLIDITT  OP   WaIVBR. 

In  an  action  tried  by  the  court,  wliere  no  findings  are  filed  or  waived,  tUe 
judgment  will  be  set  aside  on  motion.  Giving  notice  of  motion  for  a  new  trial 
does  not  amount  to  a  waiver  of  findings. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Bennett  dt  Wigginton,  for  appellants. 

A.  N,  Drown,  for  respondent. 

By  the  Court.  In  this  case  a  jury  was  waived,  and  trial  had  by 
the  court.  Findings  were  not  filed  or  waived,  and  a  judgment  was 
entered  in  favor  of  the  defendants.  After  the  lapse  of  more  than  six 
months,  plaintiff  moved  to  have  the  judgment  vacated  on  the  ground 
above  indicated.  The  motion  was  granted,  and  from  the  order  grant- 
ing it  this  appeal  was  taken. 

In  Dowd  V.  Clarke,  51  Cal.  262,  this  court  said: 

"There  are  no  '  findings  of  fact '  in  this  transcript,  nor  does  it  appear  that 
such  findings  were  waived  in  the  court  below,  in  any  oftTie  three  modes  pro-. 
Tided  for  in  section  she  hundred  and  thirty-four  of  the  Code  of  Civil  Procedure. 
Unless  waived,  a  judgment  cannot  be  permitted  to  stand,  in  the  absence  of 
findings  of  fact." 

Before  giving  notice  of  his  motion  to  have  the  judgment  vacated, 
the  plaintiff  gave  notice  that  he  would  move  for  a  new  trial,  and  after- 
wards gave  notice  of  his  abandonment  of  that  motion.  Appellants 
insist  that  by  giving  notice  of  motion  for  a  new  trial  plaintiff  waived 
findings.  The  statute,  however,  enumerates  the  modes  by  which  find- 
ings may  be  waived,  and  that  is  not  one  of  them.  The  modes  enu- 
merated must  be  held  to  be  exclusive.  This  case  is  not  within  the 
purview  of  section  478,  Code  Civil  Proo. 

Order  a£Srmed. 
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(•7  Cal.  64) 

People  v.  Tjesiibt.     (No.  20,048.) 

Filed  May  22, 1886. 

Rape— Patiticularb  of  Complaikt  to  Akoth»r— Evidence  op. 

Evidence  is  inadmissible,  in  a  prosecution  for  rape,  of  the  particulars  of  a 
complaint  made  bv  proseontrix  shortly  after  the  alleged  commission  of  the  of- 
fense.   Mtrtck,  J.,  dissents. 

In  bank.     Appeal  from  the  superior  court  of  Nevada  county. 

Cross  (k  Simonds,  for  appellant. 

E,  C,  Marshall^  Atty.  Gen.,  for  respondent. 

Bt  the  Court.  On  t)ie  trial  of  the  defendant,  who  was  charged 
with  the  crime  of  rape,  the  prosecutrix  was  permitted,  against  the  ob- 
jection and  exception  of  the  defendant,  to  give  in  evi^dence  the  par- 
ticulars of  the  condplaint  which  she  testified  she  made  to  Mrs.  Eieley 
shortly  after  the  oocnrrence.  This  was  held  eixoneons  by  this  court 
in  the  recent  case  of  People  v.  Mayes,  6  Pao.  Bbp.  691.;  On  the  au-. 
thority  of  that  case  the  judgment  and  order  are  reversed,  and  the  cause 
remanded  for  a  new  trial. 

I  dissent:    Mtriok,  J. 

(2  Cal.  Unrep.  479) 

Smith  v.  San  Francisco.     (No.  11,023.) 
Filed  May  28, 1885. 

AFFEAi^^DtsmsBAii  FOR  FahiUrb  to  FiLB  Travscrift  £Br  Tucx. 

Statement  haviog  been  settled  more  than  40  days  before  the  transcript  of 
record  was  served- and  filed,  time  to  file  the  same  not  having  been  extended, 
and  no  transcript  having  been  served  or  filed  until  notice  to  dismiss  the  appeal 
had  been  served  and  fil^d,  appeal  ordered  dismissed.  Thokhton,  J.»  dissenting. 

In  bank.  Appeal  from  superior  court  of  the  city  and  county  of 
San  Francisco. 

John  Lord' Love,  for  appellant. 

McAllister  dt  Bergin,  for  respondent. 

By  the  Court.  It  appearing  that  the  appeal  herein  was  perfected 
and  the  statement  settled  more  than  40  days  before  the  transcript  of 
the  record  was  served  and  filed,,  and  the  time  to  serve  and  file  said 
transcript  not  having  been  extended  by  stipulation  or  by  order  of  the 
court,  and  no  transcript  having  been  served  or  filed  until  after  the 
notice  to  dismiss  the  appeal  herein  had  been  served  and  filed,  it  is 
ordered  that  said  appeal  be,  and  the  same  is,  hereby  dismissed. 

Thornton^  J.,  dissenting. 


Digitized  by 


Google 


38  TAB  PAOIFIC  BBPOBTIBB,  [GftL 

(67  Cal.  36) 

SiLVEBBEBa  V.  Ph(bnix  Iks.  Go.     (No.  8,662.) 
FUed  May  19, 1885. 

1.  FiBB  Inburance— CoNDrnoKB  OF  Policy— Waiver  of. 

Breach  of  conditions  in  insurance  policy  are  held  to  be  waived  by  an  insur- 
ance company  where,  after  the  loss,  the  company  directed  proofs  to  be  made 
out;  examined  witnesses  at  length,  and  vouchei-s  showing  the  value  of  the  in- 
sured property ;  expressed  itself  satisfied  with  the  proofs ;  instructed  plaintiff 
to  prepare  final  proofs  of  loss ;  and  said  that  the  money  would  be  paid  at  the 
end  of  the  60  days  allowed  by  the  policy  for  payment  of  the  loss ;  making  no 
objection  until  the  expiration  of  that  period,  when  defendant  refused  to  pay 
the  money  on  demand,  claiming  the  policy  to  be  avoided  by  breach  of  its  con- 
ditions. 

2.  SAifE — Authority  op  Agent  to  Waive  CoNDrrtoNs. 

The  agents.of.an  insurance  company  have  authority,  in  the  absence  of  a  pro- 
vision in  the  policy  to  the  contrary,  to  modify  or  altogether  waive  a  condition 
of  the  policy. 

I>epartinent  1.  Appeal  from  the  superior  court  of  the  oity  and 
county  of  San  Francisco. 

Clcjnenty  Osment  d  Clement^  for  appellant. 

Robinson,  Olney  dt  Byrne  and  Harmon  J.  TUden,  for  respondent. 

Boss,  J.  It  is  unnecessary  to  decide  many  of  the  questions  argued 
by  counsel;  for  we  are  of  opinion  that  the  forfeitures  relied  on  by  ap- 
pellant were  waived.  The  policy  in  question  was  issued  to  insure  the 
quartz  mill  and  machinery  of  the  Final  Mill  and  Mining  Company,  situ- 
ated in  the  territory  of  Arizona;  and  the  loss  was  made  payable  to  one 
Loomis.  The  fire  occurred  on  the  second  of  April,  1880.  Soon  aft- 
erwards the  defendant  was  notified  of  the  fact.  On  the  seventeenth 
of  the  same  month,  Loomis  gave  an  order  on  defendant  to  pay  the  loss 
to  the  plaintiff,  which  order  was  duly  presented,  and  subsequently  as- 
signed the  claim  to  plaintiff.  Defendant  directed  the  proofs  to  be 
made  out,  ^bich  was  done,  and  subsequently  required  the  plaintiff  to 
present  witnesses  and  vouchers.  The  witnesses,  including  the  presi- 
dent and  secretary  of  the  company,  were  examined  atJength  by  de- 
fendant, as  well  as  the  vouchers,  which  consisted  of  the  original  re- 
ceipted bills  for  materials,  machinery,  and  labor,  in  the  construction 
of  the  mill.  After  all  this  the  defendant  said  the  proofs  were  satis- 
factory, instructed  the  plaintiff  to  make  out  formal  proofs  of  loss,  and 
said  that  the  money  would  be  paid  at  the  expiration  of  the  60  days 
allowed  by  the  policy  for  the  payment  of  the  loss.  Nothing  more  was 
said  by  defendant  until  the  expiration  of  that  period,  when,  in  response 
to  a  demand  by  the  plaintiff  for  the  money,  defendant  said  the  policy 
had  been  avoided  by  breach  of  its  conditions,  and  refused  to  pay. 
The  verdict  includes  a  finding  that  defendant  had  full  knowledge  of 
all  the  facts  when,  after  the  examination  of  the  witnesses  and  vouch- 
ers, it  expressed  its  satisfaction  with  the  proofs  and  promised  to  pay 
the  money.  The  facts  of  the  present  case,  with  respect  to  the  ques- 
tion of  waiver,  are  much  stronger  against  the  insurance  company  than 
were  the  facts  in  the  case  of  the  Pennsylvania  Ins.  Co.  v.  Kittle^  39 
Mich.  54,  where  the  court,  through  Gooley,  J.,  said : 
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''The  question  of  waiver  was  submitted  to  the  jury  as  OD.e  of  fact,  and  they 
appear  to  have  found  that  there  was  a  waiver.  The  facts  suboiitted  were 
that  after  the  loss  the  adjusting  agent  of  the  defendant  called  upon  the  fdain- 
tiif,  and  after  investigation  made  an  offer  to  pay,  by  way  of  compromise, 
$375,  at  the  same  time  objecting  to  the  taking  out  of  the  second  insurance. 
That  this  offer  was  declined,  and  the  agent  went  away*  and  soon  after  wrote 
the  plaintiff  that  she  might  go  on  and  make  out  her  proofs,  and  the  matter 
would  then  be  taken  into  consideration.  That  subsequent  correspondence  took 
place  between  the  agent  and  the  plaintiff  respecting  the  proofs,  the  former 
demanding  more  particularity  in  what  was  furnish^ ;  and  it  was  not  until 
six  months  after  the  offer  for  a  settlement  was  made  that  the  agent  notified 
the  plaintiff,  who  in  the  mean  time  had  been  endeavoring  to  make  the  proofs 
satisfactory  and  to  overcome  the  objections  lie  was  making  thereto,  that,  *  in 
addition  to  the  objections  heretofore  made,^  the  defendant  would  insist  upon 
the  forfeiture  because  of  the  second  insurance.  We  think  the  jury  were  war- 
ranted in  finding  that  the  defendant,  by  tailing  upon  the  plaintiff  to  go  on 
and  make  out  her  proofs,  and  by  requiring  her  to  be  at  the  trouble  and  ex- 
pense of  correcting  these  to  satisfy  the  criticism  made  by  the  agent,  without 
giving  her  to  understand  that  the  company  would  rely  upon  the  forfeiture, 
should  be  held  to  have  waived  it;  and  that,  if  it  was  the  purpose  all  the  while 
to  insist  upon  it,  the  agent  did  not  act  towards  her  in  good  faith." 

To  the  same  efFect  many  cases  might  be  cited,  bat  it  is  unneces- 
sary to  do  so. 

The  case  of  Shtiggart  v.  Lycoming  F,  Ins.  Co.  55  Gal.  408^  .was  put 
upon  the  ground  that  the  policy  contained  an  express  provision  that 
no  agent  was  empowered  to  waive  any  of  the  conditions  of  the  policy, 
either  before  or  after  loss,  without  express  authority  in  writing  from 
the  company.  The  policy  in  suit  contained  no  such  provision.  In 
the  absence  of  such  a  provision  the  observations  of  the  supreme  court 
of  the  United  States,  in  the  case  of  Insurance  Co.  v.  Wilkinson,  13 
Wall.  222,  are  not  inappropriate : 

"It  is  well  known,"  said  the  court,  **so  well  that  no  cojiirt  would  be  Justi- 
fied in  shutting  its  eyes  to  it,  that  insurance  companies  organized  under  the 
laws  of  one  state,  and  having  in  that  state  their  principal  business  office,  send 
these  agents  all  over  the  land,  with  directions  to  solicit  and  procure  applica- 
tions for  policies,  furnishing  them  with  printed  arguments  in  favor  of  the 
value  and  necessity  of  life  insurance,  and  of  the  special  advantages  of  thecor- 
poration  which  the  agent  represents.  They  pay  these  agents  large  commis- 
sions on  the  premiums  thus  obtained,  and  the  policies  are  delivei'ed  at  their 
hands  to  the  assured.  / 

"The  agents  are  stimulated  by  letters  and  instructions  to  activity  in  procur- 
ing contracts;  and  the  party  who  is  in  this  manner  induced  to  take  out  a  pol- 
icy rarely  sees  or  knows  anything  about  the  company  or  its  officers  by  whom 
it  is  issued,  but  looks  to  and  relies  upon  the  agent  who  has  persuaded  him  to 
effect  insurance  as  the  full  and  complete  representative  of  the  company  in  all 
that  is  said  or  done  in  making  the  contract.  Has  he  not  a  right  to  so  regard 
him?  It  is  quite  true  that  the  reports  of  judicial  decisions  are  filled  with  the 
efforts  of  these  companies,  by  their  counsel,  to  establish  the  doctrine  that  they 
can  do  all  this,  and  yet  limit  their  responsibility  for  the  acts  of  these  agents 
to  the  simple  receipt  of  the  premium  and  delivery  of  the  policy;  the  argument 
being  that,  jvs  to  all  other  acts  of  the  agent,  he  is  the  agent  of  the  assured. 

"This  proposition  is  not  without  support  in  some  of  the  earlier  decisions  on 
the  subject,  and,  at  a  time  when  insurance  companies  waited  for  parties  to 
come  to  them  to  seek  assurance,  or  to  forwaid  applications  on  their  owu 
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motion,  the  doctiine  had  a  reasonable  foundation  to  rest  upon.  But  to  ap- 
ply such  a  doctrine,  in  its  full  foree,  to  the  system  of  sdling  policies  through 
agents,  which  we  have  described,  would  be  a  snare  and  delusion,  leading,  as 
it  has  done  in  numerous  instances,  to  the  grossest  frauds^  of  whicli  the  in- 
surance corporations  receive  the  benefits,  and  the  parties  supposing  them- 
selves insured  are  the  victims.  The  tendency  of  the  modem  decisions  in  this 
country  is  steadily  in  the  opposite  direction.  The  powers  of  the  agent  are 
prima  facie  co-extensive  wlUi  the  business  intrusted  to  his  care,  and  will  not 
be  narrowed  by  limitations  not  communicated  to  the  person  wiUi  whom  be 
deals.  An  Insurance  company  establishing  a  local  agency  must  be  held  r»* 
sponsible  to  the  parties  with  whom  they  transact  business  for  the  acta  and 
declarations  of  the  agent  within  the  scope  of  his  employment  as  if  they  pro- 
ceeded from  the  principal." 

Under  this  rule,  which  we  think  the  true  one,  the  agents  of  the  de- 
fendant were  authorized,  there  being  no  provision  in  the  policy  to 
the  contrary,  to  modify  or  altogether  waive  the  condition  of  the  pol- 
icy with  respect  to  the  possession  of  the  property;  and  there  was  noi 
error  in  admitting  in  evidence  Exhibit  D.  The  jury  was  fairly  in- 
structed with  respect  to  the  law  applicable  to  the  facts. 
'  Judgment  and  order  affirmed. 

We  concur;   McKee,  J.;  McKinstry,  J.  * 


(68  Cal.  321) 

Harmon  and  others  v.  Ashmead  and  others.     (No.  9,046.)       '* 

Filed  May  20,  1885. 

1.  FoRBCIiOSURB  OF  MECHANIC'S  LlEN— PlEAMNO — BviDEIfCp. 

In  an  action  to  foreclose  a  mechanic's  lien,  a  denial  in  the  answer  of  an  alle- 
gation in  the  complaint  that  certain  claims  of  defendants  are  subordinate  to' 
plaintiff's  lien,  does  not  cast  on  plaintiff  the  burden  otptx)Viiig  the  allegation, 
as  such  denial,  if  it  raise  an  issue,  will  make  the  issue  one  of  which  the  defend- 
ants have  the  affirmative;  and,  if  no  evidence  is  introduced  by  defendants  to 
support  it,  a  finding  that  defendants'  claim  was  subordinate  to  plaintiff's  lieu 
will  be  justified. 

2.  Mechanic's  Lien—Statement  in. 

A  statement  in  a  mechanic's  lien  that  the  bailding,  In  the  construction  of 
which  the  labor  and  materials  were  furiHshed,  has  been  completed,  is  not  neces- 
sary if  it  appear  that  the  sum  agreed  to  be  paid  therefor  by  the  owner  has  be-* 
come  due. 

Department  2.  Appeal  hoai  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Foreclosure  of  mechanic's  lien.  The  complaint  contained  an  al* 
legation  that  the  defendants,  except  Ashmead,  were  mortgagees. 

J.  F.  Coivdery  and  Win,  H,  Fijieldy  for  appellants, 

jB.  S.  Pillsbury,  for  respondents. 

Sharpsteix,  J.  The  denial  in  the  answer  of  the  allegation  in  the 
complaint,  that  the  interests  or  claims  of  the  defendants  answering 
were  subordinate  and  subject  to  the  lien  of  the  plaintiff,  did  not  cast 
on  him  the  burden  of  proving  that  allegation.  If  the  defendants,  in 
their  answer  to  that  allegation,  had  stated  facts  which  showed  that 
their  claim  was  not  subordinate  or  subject  to  the  lien  of  the  plain* 
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tiff,  they  would  haT6  tubd  the  affirmative  of  Jthe  issue;  and  it  was 
their  "business,  when  thus  called  upon,  to  disclose'"  the  nature  of  their 
claim.  Anthony  v.  Nye,  30  Gal.  401.  By  not  doing  so,  they  cer- 
tainly occupy  no  bett6:^pbsitioD  than  they  would  if  they  had  done  so. 
Conceding  that  the  denial  of  the  defendants  raised  an  issue,  we  think 
it  was  one  of  which  they  had  the  affirmative,  and  as  they  introduced 
no  eyidence  to  support  it,  the  court  was  justified  in  finding  that  their 
hen  was  subordinate  and  subject  to  the  plaintiff^s. 

It  is  stated  in  the  lien,  and  alleged  in  the  complaint,  that  the  de* 
fendant  Ashmead  agreed  to  pay  for  the  materials  furnished  by  plain* 
tiff  upon  the  completion  of  the  building.  And  it  is  further  alleged 
in  the  complaint  that  at  the  date  of  the  commencement  of  this  action 
the  building  had  not  been  completed;  and  that  said  defendant  did 
not  intend  to  complete  it;  and  that  he  had  notified  |)laintiff  to  that 
effect.  Thereupon  the  sum  which  said  defendant  had  agreed  to  pay 
for  said  materials,  doubtless,  became  due.  It  is  unnecessary  to  state 
in  a  lien  that  a  building,  in  the  construction  of  which  materials  have 
been  furnished  and  labor  performed,  haiS  been  completed :  but  the  lien 
filed  in  this  case  did  so  state.  That  was  doubtless  done  for  the  pur- 
pose of  showing  that  the  sum  which  the  owner  ha\i  agreed  to  pay  for 
said  materials  had  become  due.  The  sum  had  become  due,  but  not 
for  that  reason.  There  was  a  misstatement,  but  not  of  a  material 
fact.  In  either  event  the  sum  claimed  to  be  due,  was  due.  And 
that  was  the  material  fact.  Whether  due  for  the  reason  stated  in  the 
lien,  or  for  the  one  stated  in.  the  complaint,  the  rights  of  the  parties 
would  be  the  same.  The  law  was  sufficiently  complied  with,  and 
nothing  more  should  be  required.  We  think  the  name  of  the  owner 
of  the  premises  is  stated  in  the  lien  as  fully  as  the  law  required  it  to 
be.  In  other  respects  we  think  the  liens  filed  were  substantially  in 
conformity  with  the  statute. 

Judgment  and  order  affirmed. 

We  concur:     Thornton,  J.;  Myriok,  J. 


(67  Cal.  46) 

CoNNiPF  V.  City  and  County  op  San  Francisco.     (No.  8,543.) 

Filed  May  22, 1885. 

MtTNiciPAii  Corporations— OBSTRUcrtoN  op  Water- Course  by  Grading  Street 
^Damaobb— Statute  of  Limitations. 

A  city  has  no  authority,  ia  grading  a  street,  to  etop  by  embankment  a  nat- 
ural water-course,  so  as  to  detain  the  waters  and  force  them  back  onto  the 
lot  of  a  private  individual ;  and  such  act  is  a  trespass  amounting  to  a  taking  of 
his  land,  and  constitutes  a  nuisance,  and  any  le^slation  authorizing  such  a 
proceeding  would,  under  the  California  constitution,  be  void.  As  no  mode  of 
compensation  is  provided  for  by  statute  in  such  caseS;  an  ordinary  action  for 
the  re^^overy  of  damages  therefor  may  be  maintained,  and  such  action  is  not 
barred  for  three  years  from  its  aocFuaLi 

Department  2.    Appeal  from  (be  superior  court  of  the  city  and 
county  of  San  Francisco, 
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J.  F.  Cowdery  and  John  Lord  Love,  for  appellant. 

Wright  d  Cormas,  for  respondent. 

Thornton,  J.  This  action  was  brought  to  recover  damages  for  in* 
juries  to  plaintiff's  lot  and  building,  caused  by  grading  Montgomery 
avenue  in  the  mode  provided  for  grading  streets  in  the  general  stat- 
ute in  regard  thereto.  It  is  averred  in  the  complaint  that,  in  grad* 
ing  the  street  mentioned,  an  embankment  was  formed  15  feet  above 
the  plaintiff's  property  and  the  contiguous  lots,  by  which  the  water 
that  ran  in  a  water-course  crossing  the  street  was  permanently  stopped 
in  its  flow,  and  backed  upon  plaintiff's  lot,  causing  damage  to  it  and 
the  building  thereon;  that  the  street  was  thus  made  in  accordance 
with  the  specifications  furnished  by  the  superintendent  of  streets, 
highways,  and  public  squares,  and  under  his  direction  and  to  his  sat- 
isfaction; that  this  officer  neglected  and  failed  to  have  a  culvert  mada 
in  this  embankment,  by  which  the  water  which  flowed  in  the  water- 
course mentioned  would  have  been  carried  off,  which  neglect  and 
failure  constituted  a  want  of  skill  and  neglect  on  the  part  of  the  su- 
perintendent in  the  construction  of  the  street. 

It  appears  from  the  bill  of  exceptions  that  on  the  trial  the  plain- 
tiff proved  the  following  facts : 

"That  the  grading  of  Montgomery  avenue,  as  alleged  in  the  amended  com* 
plaint,  was  completed  on  the  twelfth  day  of  June,  1879;  that  prior  thereto 
there  was  a  channel  within  about  200  feet  of  plaintiff's  premises,  through 
which  the  drainage  or  surface  waters  from  the  hills  in  the  vicinity  of  said 
premises,  discharged  into  the  bay;  that,  when  completed,  the  grade  of  said 
avenue  formed  a  solid  embankment  across  said  channel,  and  obstructed  the 
same,  and  prevented  the  water  from  flowing  into  the  bay  as  formerly;  that 
said  embankment  was,  and  is,  about  fifteen  feet  above  plaintiff's  premises; 
that  immediately  upon  the  completion  of  said  grading,  to- wit,  on  the  said 
twelfth  day  of  June,  1879,  the  drainage,  or  surface  water,  which  had  there- 
tofore been  discharged  through  said  channel,  flowed  upon  and  flooded  plain- 
tiff's premises,  and  the  said  drainage  or  suiface  waters  have  ever  since  that 
time  reniciined  upon  said  premises;  that  at  the  time  the  said  premises  were 
so  flooded  the  same  were  damaged.  ** 

If,  upon  these  facts,  and  the  inferences  justly  deducible  from  them 
by  the  triers. — for  the  jury  not  only  find  facts,  but  are  authorized  to 
find  all  inferences  of  fact  justly  to  be  deduced  from  the  facts  found, 
{Shafterv.  Evans,  53  Cal.  32;  SiUem  v.  Thornton,  3  El,  &  Bl.  873,)— 
the  law  is  with  the  plaintiff,  then  the  verdict,  as  regards  any  question 
arising  on  the  facts,  is  unimpeachable,  aud  the  judgment  must  stand. 
Then,  in  considering  these  facts,  we  must  also  take  into  considera- 
tion all  the  inferences  which  the  jury  may  justly  have  deduced  from 
them. 

Now,  the  facts  referred  to  show  a  channel  within  about  200  feet  of 
plaintiff's  premises  through  which  the  drainage  or  surface  waters 
flowed  into  the  bay;  that  this  channel  was  obstructed  by  a  solid  em- 
bankment built  across  it,  about  15  feet  above  the  plaintiff's  property, 
which  prevented  the  waters  from  flowin^g  into  the  bay  as  formerly; 
that  the  waterc  which  flowed  into  this  channel  and  were  discharged 
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by  it  oame  fron  the  hHU  in  the  Tioinity  of  the  plaintiff's  premiaeB; 
that,  on  completion  of  the  embankment  mentioned,  the  waters  which 
had  been  prior  to  that  time  discharged  through  the  channel  were  de- 
tained on  plaintiff's  premises,  flowed  upon  and  flooded  them,  and  have 
ever  since  remained  permanently  upon  them  and  damaged  them.  This 
improTement  of  Montgomery  avenue^  by  grading  it,  was  execnted  under 
the  act  of  April  8, 1876.  See  St.  1876-6,  p.  753,  and  section  19  of  this 
act.  This  section  provides  for  the  awardkig  a  contract  for  the  work  re- 
ferred to  by  the  board  of  supervisors  of  the  city  and  county  of  San  Fran- 
cisco on  the  happening  of  an  event  designated  in  section  17  of  the  same 
act;  and  it  is  farther  pxovided  in  the  same  section  that  all  the  pro- 
ceedings both  before  and  after  the  awarding  of  the  contract  shall  be 
the  same  as  was  at  that  time  provided  by  law  for  the  grading  of  streets 
in  the  said  city  and  county.  The  act  then  in  force  regulating  the 
grading  of  streets  was  the  act  of  April  1,  1872,  (see  St.  187X-2,  p. 
804,  805,  et  <eg.,)  in  which  the  powers  and  duties  of  the  superintend- 
ent of  streets  were  defined,  and  to  some  extent  those  of  the  contractor. 
Under  the  provisions  of  this  act  the  contractor  must  have  performed 
the  work  of  grading  to  the  satisfaction  of  the  superintendent  of  streets 
before  he  can  procure  an  assessment  to  be  made  and  a  warrant  is- 
sued for  the  compensation  he  is  to  receive.  Section  9,  Act  1872. 
The  work  is  to  be  performed  under  the  charge,  superintendence,  and 
inspection  of  the  superintendent.  Section  26  of  the  same  act.  The 
grading  of  streets  of  the  city  of  San  Francisco  can  only  be  done  under 
an  order  of  the  board  of  supervisors. 

The  facts  proved  show  that  the  embankment  stopped  the  flow  of 
the  waters  in  the  channel  of  usual  escape,  formed  by  the  operation 
of  natural  causes,  so  that  they  were  thrown  back  and  detained  on 
the  lot  of  plaintiff,  and  caused  the  damage  complained  of.  Can  thia 
be  done?  Conceding  that  a  municipal  corporation  is  not  responsible 
for  damage  caused  by  the  gathering  of  the  surface  waters,  not  run- 
ning in  a  natural  channel,  produced  by  the  raising  of  a  street  to  tho 
grade  established  by  law,  it  does  not  follow  that  it  would  not  be  re- 
sponsible herein.  Here  a  natural  channel  is  stopped, — one  which,  it 
may  be  properly  inferred,  had  existed  for  a  long  series  of  years, — and 
the  water  thus  dammed  is  forced  to  flow  over  a  lot  200  feet  distant 
from  the  channel.  It  is  well  settled  that  a  municipal  corporation  has 
no  right,  in  the  absence  of  valid  legislative  authority,  changing  what 
would  otherwise  be  the  legal  rights  of  the  parties,  to  stop  up  a  nat- 
ural channel  through  which  waters  run,  by  an  embankment  made  in 
grading  a  street,  under  its  general  power  to  grade  and  improve  streets. 
See  Barron  v.  Baltimore,  2  Amer.  Jur.  203,  cited,  commented  upon, 
and  approved  in  Stetson  v.  Faxon^  19  Pick.  147;  Gardner  v.  New^ 
hurgk,  2  Johns-  Ch.  162;  Phinizy  v.  Auguita,  47  Ga.  260. 

An  individual  has  no  right  to  collect  in  artificial  channels  mere 
surface  water  and  precipitate  it  upon  the  land  of  another.  Nor  haa 
a  corporation,  whether  public  or  private,  the  right  to  collect  in  such 
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channels  mere  surface  water  precipitated  hj  tedn  or  snow  over  laqa^ 
districts,  and  throw  it  upon  the  property  of  another.  The  casds  to 
ibis  effect  are  numerous,  and  may  be  found  cited  in  a  note  to  section 
272  of  Gould  on  Waters.  We  know  of  no  principle  of  law  which 
justifies  either  a  corporation  or  individual  in  stopping  up  by  ftn  em- 
bankment or  dam  a  natural  channel  by  which  surface  waters  escape, 
obstruct  the  natural  flow  of  such  waters,  and  cause  them  to  run  over 
and  permanently  remain  on  another's  property.  Such  conduct  would 
be  a  most  flagrant  trespass  on  the  rights  of  another,  in  the  shape  of 
a  direct  invasion  of  his  land,  amounting  to  a  taking  of  it  within  the 
rule  laid  down  in  Pumpelly  v.  Oteen  Bay  Co.  IS  Wall.  16«,  ocoasiofi- 
ing  inconvenience  and  damage  to  him,  and  thus  constituting  a  nui- 
sance. The  case  last  cited  from  13  Wallace  is  a  direct  authority  for 
this  conclusion.  The  action  in  this  case  was  against  a  private  cor- 
poration, here  against  one  that  is  public  and  municipal;  but  we  are 
not  aware  that  there  is  anything  in  the  nature' or  essence  of  the  cor- 
poration known  as  the  city  and  county  of  San  Francisco,  though 
public  and  municipal  in  its  character,  or  in  the  statutes  relating  to  it, 
which  justifies  it,  even  in  the  prosecution  of  a  public  work  authorized 
by  statute  and  for  the  public  benefit,  in  taking  the  property  of  an- 
other. The  former  constitution  of  California,  under  which  the  work 
was  done,  as  well  as  the  constitution  now  in  force,  renders  null  all 
legislation  purporting  to  authorize  such  a  proceeding. 

We  take  occasion  to  cite  with  hearty  approval  the  following  re- 
marks of  the  supreme  court  of  the  United  States  in  the  case  just  re- 
ferred to,  speaking  by  Milleh,  J. 

"We  are  not  unaware  of  tlie  numerous  cas^s  in  the  state  courts  in  which 
the  doctrine  has  been  successfully  invoked  that  for  a  consequential  injury  to 
the  property  of  the  individual  arising  from  the  prosecution  of  improvements 
of  roads,  streets,  rivers,  and  other  highways  for  the  public  good  thers'is  no 
redress;  and  we  do  not  deny  thajb  the  principle  is  a  sound  one,  in  its  proper 
application,  to  many  injuries  to  property  so  originating.  And  when,  in  the 
exercise  of  our  duties  here,  we  shall  be  called  upon  to  construe  other  state 
constitutions,  we  shall  not  be  unmindful  of  the  weight  due  to  the  decisions  of 
the  courts  of  those  states.  But  we  are  of  opinion  that  the  decisions  referred 
to  have  gone  to  the  uttermost  limit  of  sound  judicial  construction  in  favor  of 
this  principle,  and,  in  some  cases,  beyond  it;  and  that  it  remains  true  that 
where  real  estate  is  actually  invaded  by  superinduced  additions  of  water, 
eartli,  sand,  or  other  material,  or  by  having  any  artificial  structure  placed  on 
it,  so  as  to  effectually  destroy  or  impair  its  usefulness,  it  is  a  taking  within 
the  meaning  of  the  constitution ;  and  that  this  proposition  is  not  in  conflict 
witli  the  weight  of  judicial  authority  in  this  country,  and  certainly  not  with 
sound  principle.  Beyond  this  we  do  not  go,  and  this  case  calls  us  to  go  uo 
further." 

See,  also,  Gould,  Wat.  §  243,  and  notes. 

The  case  before  us  is  not  one  of  mere  consequential  damage  which 
the  land-owner  must  protect  himself  against,  and  for  which  the  law 
affords  him  no  redress.  It  is  a  direct  trespass  on  the  property  of 
plaintiff  by  the  construction  of  a  dam  which  a  moment's  reflection 
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would  have  made  oleaT  to  any  one  nmst  ineirhably^  in  tbe  ^otitse  bi 
nature,  have  resuHed  in  the  permanent  oreTflowingthelandOf  plain-^ 
tiff  when  the  rainy  season  came,  and  from  whieh  he  oould  <>nly  free 
himself  by  eutting  away  a  public  highway,  for  whieh  he  might  baVe 
been  proceeded  against  both  by  a  ci^l  and^orimhial  aeticm. 

The  oases  of  Motdton  v.  Parks,  64  Cal.  156,  -and  Often  v.  Swift, 
47  Gal.  536,  hare  no  application  here.  Nor  is  the  case  before  us  otie 
where  the  damage  has  resulted  from  an  error  of  judgmeint  i)i  officers 
to  whose  judgment  the  mode  of  grading  the  street  was  submifted  hy 
law  for  determination.  It  is  a  direct  invasion  of  property  rights, 
which  no  error  of  judgment  can  excuse  or  justify.  Bights  of  property 
are  assured  by  the  settled  principles  of  law,  and  are  not  at  the  mercy 
of  the  fallible  judgment  of  men.  The  citizen  or  officer  is  bound  to 
know  these  rights.  If  he  violates  them  he  must  take  the  consequences. 
But  it  is  said  that  the  statute  of  April  3,  1876,  Q.bove  cited',  prorided 
for  a  compensation  for  the  injury  complained  of  to  the  plaintiff,  and 
where  that  is  4;he  case  an  action  like  thitf  cannot  be  maintained. 

Conceding  the  legal  consequenoe  above  stated  to  be  correct,'  the 
question  remains  to  be  determined  whether  the  act  in  question  pro- 
vides for  compensation  for  the  damage  saffeired  by  plaintiff.  We  are 
referred  to  the  fifth  section  of  the  act  by  the  counsel  for  defendant. 
The  section  is  in  these  words : 

"The  county  clerk  of  the  city  and  county  of  San  Francisco,  within  forty 
days  after  the  passage  of  this  act,  shall  publish  for  thirty  days,  in  the  official 
newspaper  of  said  city  and  county,  a  notice  simply  stating  that  by  an  act  of 

the  legislature,  approved  on  the day  of ,  eighteen  hundred  and 

seventy-six,  (giving  the  date  of  approval  of  this  act,)  the  grades  of  certain 
portions  of  Montgomery  avenue  and  of  certain  portions  of  certain  streets  in- 
tersecting Montgomery  avenue,  in  the  city  and  county  of  San  Francisco,  have 
been  changed,  and  referring  to  this  act  for  further  particulars;  and  requiring 
every  person  claiming  damages  by  reason  of  said  changes,  within  thirty  da3's 
after  the  first  pulUication  of  said  notice,  to  file  with  the  county  cl^rk.  a  veri- 
fied statement,  setting  forth  the  descpption  and  situation  of  the  claimant's 
propeiiy,  its  market  vahie,  and  tlie  amount  of  damages  over  and  above  all 
benefits  which  the  claimant  will  sustain ;  and  that,  upon  the  failure  of  any 
person  tx>  file  such  statement  within  the  prescribed  time,  his  or  her  claim  or 
right  to  damages  shall  be  forever  forfeited." 

Every  person  claiming  damages  by  reason  of  the  changes  of  grade 
of  the  street  (Montgomery  aTenue)  was  required  by  the  above  section 
to  file  his  claim  for  such  damages,  within  the  time  specified,  with  the 
county  clerk,  to  be  presented  to  commissioners,  who  were  to  pass  on 
and  determine  the  same;  and,  when  so  determined,  provision  was 
made  by  the  act  for  their  payment.  See  sections  5,  6,  7,  8,  etc.  The 
act  was  passed  for  the  purpose  of  changing  the  grade  of  the  street, 
and  to  provide  for  the  grading  and  regrading  of  portions  of  it.  See 
title  of  act.  We  have  no  doubt  that  the  damages  referred  to,  for  which 
claims  were  to  be  filed,  were  such  as  might  arise  from  the  actual 
grading  of  the  street  by  raising  the  surface  thereof,  by  the  deposit  of 
earthy  material  on  it,  to  the  established  grade,  or  by  lowering  it,  by 
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taking  off  earthy  material,  to  suoh  grade;  bat  certainly  this  had  refer- 
ence to  the  employment  of  the  powers  of  the  defendant  corporation  in 
grading  in  a  lawful  manner.  It  had  no  reference  to  the  employment 
of  such  powers  to  the  extent  of  embanking  and  damming  a  natural 
channel  for  the  escape  of  waters,  through  which  waters  had  flowed 
for  many  years,  Gio  that  the  waters  thus  obstructed  would  flow  back 
on  the  property  of  another,  and  there  remain  permanently,  covering 
such  property  and  creating  a  nuisance.  The  property  owner  could 
not  anticipate  any  such  injury.  Certainly  the  plaintiff  here  could 
not  anticipate  that  such  channel  would  be  stopped  up  and  obstructed 
so  that  a  quantity  of  water  would  accumulate  in  a  permanent  pool 
or  pond  in  sufficient  quantity  to  overflow  his  lot  distant  about  200 
feet  from  the  channel.  This  was  a  consequence  which  could  not  be 
foreseen  or  counted  on;  nor  would  the  commissioners  to  determine  the 
damageys  under  the  act  have  allowed  any  claim  for  such  damage. 
They  would  at  once  have  seen  that  any  such  claim  would  be  for 
damage  not  legitimately  the  result  of  grading  the  street, t— not  follow- 
ing from  the  lawful  exercise  of  powers  vested  in  the  municipality,  but 
for  a  trespass,  which  the  city  and  its  officers  were  restrained  by  law 
from  committing.  The  law  imposed  on  them  no  such  duty,  and  the 
claim,  in  the  proper  and  discreet  exercise  of  their  powers,  must  have 
been  disallowed  for  the  reasons  above  given.  Neither  the  property 
owners  nor  the  commissioners  had  before  them  the  specifications  of 
the  work  to  be  performed ;  for  they  had  not  then  been  framed.  Under 
the  act  such  specifications  were  not  to  be  framed  until  some  time 
afterwards.  See  sections  17,  19,  of  the  act  of  1876.  For  the  rea- 
sons above  given,  they  could  not  anticipate,  nor  even  conjecture, 
that  such  specifications  would  call  for  an  embankment  damming  the 
waters  of  a  natural  channel  through  which  they  had  flowed  for  an  in- 
definite period,  to  the  injury  of  others,  by  causing  the  waters  to  flow 
back  upon  other  property  and  permanently  cover  it.* 

We  are  of  opinion  that  such  unforeseen  and  unanticipated  damages 
consequent  on  the  plan  of  grading  adopted,  not  the  result  of  grading 
the  streets  in  a  lawful  mode  to  the  modified  levels,  but  the  result  of 
the  mode  of  performing  the  work  in  a  manner  not  authorized  by  law, 
were  not  contemplated  or  referred  to  in  the  statute,  and,  therefore,  that 
no  mode  of  compensation  was  provided  for  in  the  act  for  the  character 
of  damages  complained  of  and  suffered  in  this  cause.  See  on  this 
Gould,  Wat.  §  387,  and  notes.  The  contention  of  appellant  on  this 
point  cannot  be  upheld.  The  defendant  requested  the  court  to  direct 
the  jury  as  follows : 

"This  action  was  commenced  the  second  day  of  December,  1881.  If  the 
jury  believe,  from  the  evidence,  that  the  damage  to  plain  tiff  *8  property  oc- 
curred more  than  two  years  before  the  commencement  of  the  action,  he  can- 
not recover. " 

.  This  request  was  refused,  and  an  exception  was  reserved.     In  na 
view  that  we  can  take  of  the  proposition  presented  by  the  request  caa 
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we  peroeive  thai  the  coiirt  erred  in  refudiog  jit.  Under  no  eiromn- 
stanoes  did  the  action  accrue  for  anything  on  the  faot^  found  until 
the  twelfth  day  of  June,  1879,  and  the  plaintiff  had  three  y^ears  from 
that  date  to  bring  his  action.  The  act  complained  of  was  a  trespass 
on  real  property,  and  the  action  for  damages  paused  by  it  was  not 
barred  for  three  years  from  its  accrual.  See  section  338,  Code  Civil 
Proc. 

As  the  case  presents  a  continuing  nuisance,  we  are  inclined  to  think 
that,  like  any  other  trespass  on  real  property,  a  new  cause  of  action 
arises  each  day  during  which  it  continues.  Bonner  v.  Welborn,  7  Ga. 
327;  Phinizi^  v.  City  Council  of  Augusta,  4t7  Ga.  266.  But  it  is  un- 
necessary here  to  so  hold,  and  we  therefore  refrain  from  placing  the 
decision  on  such  ground. 

We  find  no  error  in  the  record;  and  the  judgment  is  affirmed. 

We  concur :     Myrick,  J. ;  Sharpstein,  J, 

(67  Cal.  67) 

Mehbrin  v.  Oaks.     (No.  7,656.) 

Filed  May  22, 1885. 

Chatteti  Mortoaob— Recohdiko  of— Bffeot  op  Error  ot. 

A  chattel  mortgage  is  deemed  recorded  when  it  is  deposited  in  the  recorder's 
office  with  the  proper  officer  for  record,  and  an  error  of  the  officer  in  recording 
it  does  not  nifect  its  validity  nor  prevent  its  operation  as  a' lien  on  the  mort- 
gaged property.    McEinstrt  and  Koss,  J  J.,  dissenting. 

In  bank.  Appeal  from  the  superior  court  of  San  Luis  Obispo 
county. 

W,  n.  Spencer,  for  appellant. 

J,  M.  Wilcoxson,  for  respondent. 

Myrick,  J.  The  question  involved  in  this  appeal  arises  under  sec- 
tion 2957,  Civil  Code,  which  reads  as  follows : 

**  A  mortgage  of  personal  property  is  void  as  against  creditors  of  the  mort- 
gagor, and  subsequent  purchasers  and  incumbrancers  of  the  property  in  good 
faith  and  for  value,  unless  (1)  It  is  accompanied  by  the  affidavit  of  all  the  par- 
ties thereto,  that  it  is  made  in  good  faith  and  without  any  design  to  hinder, 
delay,  or  defraud  creditors;  (2)  it  is  acknowledged  or  proved,  certified,  and 
recorded,  in  like  manner  as  grants  of  real  property. 

The  chattel  mortgage  was  properly  executed  by  Jones,  and  Jones  to 
Meherin,  and  was  accompanied  by  the  afSdavit  required  b^  law  of  all 
the  parties,  and  was  deposited  with  the  recorder  to  be  by  him  re- 
corded. The  recorder,  in  compliance  with  section  4242,  Pol.  Code, 
indorsed  on  the  instrument  the  time  when,  and  the  book  and  pages 
in  which,  it  was  recorded.  In  recording  the  instrument,  the  recorder 
omitted  to  record  the  words,  'and  M.  Meherin,  the  mortgagee,*'  con- 
tained in  the  affidavit,  so  that,  as  the  record  made  the  instrument 
appear,  the  affidavit  was  signed  by  Meherin,  but  he  did  not  join  in  the 
verification.  The  recorder  also  omitted  to  record  the  words  "Notary 
Public"  after  the  name  of  the  officer  taking  the  acknowledgment  of 
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one  of  the  mortgagors,  and  omitted  to  indicate  that  the  seal  of  the 
liotary  was  annexed  to  the  certificate,  although  the  instrument  itaelf 
was  complete  in  both  particulars. 

The  defendant,  as  sheriff,  seized  the  property  by  virtue  of  an  exe- 
cution in  favor  of  one  Preston  against  Jones,  mortgagor,  and  the  day 
following  such  seizure  plaintiff  gave  notice  to  the  defendant  of  the 
mortgage  and  of  its  place  of  record.  The  defendant  disregarded  tho 
notice  and  sold  the  property.  The  appellant  insists  that  he  was  en* 
titled  to  stand  on  the  notice  imparted  to  him  by  the  record,  and  that, 
as  the  record  did  not  shew  a  valid  mortgage,  the  fact  that  the  mort« 
gage  itsdf  was  complete  did  not  give  plaintiff  a  lien ;  that  the  instru* 
ment  was  not  a  mortgage  until  recorded;  and  tbat  it  was  incumbent 
on  the  mortgagee  to  see  to  it,  not  only  that  the  instrument  was  prop» 
erly  exeeuted,  but  that  it  was  properly  recorded. 

Considering  the  section  above  quoted  (2957)  by  itself,  there  would, 
be  much  ground  for  the  position  taken ;  but  the  section  says  the  in- 
strument must  be  recorded  in  like  manner  as  grants  of  real  prop- 
erty. Referring  to  the  Civil  Code,  concerning  the  recording  of  trans- 
fers of  real  property,  we  find  in  section  1158  that  any  instrument  af- 
fecting the  title  or  possession  of  leal  property  may  be  recorded  under 
chapter  4;  and  in  section  1170  that  "  an  instrument  is  deemed  to  be 
recorded  when,  being  duly  acknowledged  or  proved,  and  certified,  it 
is  deposited  in  the  recorder's  office  with  the  proper  officer  for  record." 
The  mortgage,  properly  executed,  having  been  deposited  in  the  re- 
corder's office  with  the  proper  officer  for  record,  the  mortgagee  had 
done  all  that  the  law  required  of  him  to  do.  The  defendant  had  actual  < 
as  well  as  constructive  notice  that  the  plaintiff  made  some  claim  to 
the  property,  and  he  should  have  inquired  whether  or  not  the  record 
spoke  the  truth.  As  the  defendant  made  no  offer  to  pay,  tender,. or 
deposit  the  amount  due  on  plaintiff*s  mortgage,  under  sections  2968 
and  2969,  Civil  Code,  he  was  not  justified  in  the  seizure.  Wood  v^ 
Franks,  56  Cal.  218. 

We  think  the  findings  substantially  cover  the  issues. 

Judgment  affirmed. 

We  concur:     Sharpstein,  J.;  Morrison,  0.  3.;  McEee^  J. 
We  dissent:     MoEikstry,  J.;  Boss,  J. 
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Pboplb  V.  McGiLVER.     (No.  20,069.) 

Filed  May  22, 188r> 

L  B UROL ABT— Evidence  of  Ownbrship  of  Building— Variance. 

Id  a  prosecutiou  for  burglary,  committed  in  attempting  to^eiiter  the  house 
of  H.  Wempe,  with  intent  to  commit  larceny,  if  on  the  trial  U.  Wempe  t6sti- 
fies  that  his  father  owned  the  house,  without  giving  evidence  as  to  the  first 
name  or  initial  of  the  owner,  it  is  competent  for  the  jury  to  presume  from  such 
testimony  that  the  naftie  of  witness'  father  is  Wempe,  and  that  for  the  purposes 
of  the  prosecution  he  was  in  possession  of  the  building,  and  this  will  not  con- 
stitute a  variance,  there  being  no  proof  that  th6  elder  Wempe's  name  was  not 
H.  Wempe. 

2.  Saub — Byidencb  of  Othbr  Burglary. 

Evidence  is  admissible,  in  a  prosecution  for  burglary  to  show  that  at  the  time 
of  arrest  the  defendants  were  attempting  another  burglary,  and  also  that  there 
was  found  on  the  persons  of  defendants  at  the  time  of  arrest  part  of  the  prop- 
erty taken  from  the  room  of  the  prosecutor,  for  the  purpose  of  connecting  the 
defendantB  with  the  ^rst  burglary. 

In  bank.  Appeal  from  the  saperior  court  of  .the  oitj  and  couiit; 
of  San  Francisco. 

John  D.  W-haley,  for  appellant. 

E.  C.  Marshall^  Atty.  Gen.,  for  respondent. 

Myriok,  J.  The  appellant,  McGilver,  was  accused  jointly  with  one 
Mark  M.  Lay,  of  the  crime  of  burglary,  committed  by  entering  the 
house  of  H.  Wempe,  on  the  fourteenth  of  June,  1884,  with  intent  to 
commit  larceny.  The  appellant  was  separately  tried.  On  the  trial 
one  G.  Wempe  gave  evidence  concerning  the  ownership  of  the  house. 
He  stated : 

"My  father  owns  the  house."  "It  is  my  father's  and  mother's;  my  father 
owns  the  house;"  "the  deed  runs  to  my  father  and  mother;  my  father  and 
mother  both  own  the  lot,  and  my  father  and  mother  built  the  house;  my 
father  and  mother  own  the  house." 

No  evidence  was  given  as  to  the  first  name,  or  initial  thereof,  of 
the  owner.  The  owner  was  spoken  of  in  the  testimony  as  Mr.  Wempe. 
The  point  is  made  on  this  appeal  that  the  owner's  name  should  have 
been  proved  as  laid,  and  that  the  omission  to  prove  that  H.  Wempe 
was  the  owner  is  fatal.-  It  was  competent  for  the  jury  to  presume 
from  the  evidence  of  G.  Wempe  that  his  father's  name  was  Wempe, 
and  that  he  was  in  possession  of  the  building,  for  the  purposes  of  the 
prosecution.  It  does  not  appear  that  the  elder  Wempe's  name  was 
not  H.. Wempe,  as  laid;  therefore  a  variance  does  not  appear.  Sec- 
tions 956, 1404,  Penal  Code;  State  v.  Black,  31  Tex.  560. 

It  is  claimed  that  the  court  erred  in  admitting  evidence  that  Mc- 
Gilver and  Lay,  at  the  time  of  their  arrest,  were  attempting  to  break 
into  a  jewelry  store,  a  day  or  two  after  the  burglary  in  question,  and 
that  the  oflBcers  found  burglars'  tools  in  Lay's  possession.  In  addi- 
tion to  the  burglars'  tools,  the  officers  found  on  the  person  of  each  of 
the  arrested  parties  articles  which  were  identified  as  having  been 
taken  from  Wempe's  house.  We  see  no  error.  The  evidence  tended 
v.7p,no.2— 4 
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to  connect  the  parties  with  the  Wempe  burglary,  and  for  that  reason 
was  admissible. 

Judgment  and  order  affirmed. 

We  concur :     Sharpstbin,  J. ;  MoKinstrt,  J, ;  Boss,  J.;  Mobbison, 
C.  J. ;  MoKeb,  J. 


(67  Cal.  32) 

Wood  v.  Pbanks.     (No.  8,326.) 
Filed  May  19, 1885. 

1.  Pa HTNER8HIP— Assignment  of  Note  by— Rights  of  Assignee. 

Where  the  members  of  a  firm  prior  to  tho  making  of  a  note  to  them,  to 
secure  which  the  mortgage  in  controversy  was  ezecut^,  agreed  that  plaintiff 
should  take  an  assignment  of  the  note,  and  that  the  amount  of  the  note  should 
be  charged  against  him  on  the  firm  books,  and  the  note  was  so  assigned,  but 
not  charged  on  the  firm  books  against  him  for  some  time  afterwards,  the  plain- 
tiff became  the  actual  owner  of  the  note,  by  virtue  of  such  agreement,  at  tlie 
time  that  he  indorsed  the  note  to  himself  in  behalf  of  the  partnership. 

2.  Insolvent  Debtor — Assignment  by. 

A  debtor,  tliough  admitted  to  be  insolvent,  is  not  prevented  by  the  Califor- 
nia insolvent  act  from  making  a  transfer  directly  to  his  creditor,  either  as  se- 
curity for  a  mortgage  or  in  payment  of  his  debts  absolutely. 

3.  Chati'el  Mortgage— Fraud  in,  Question  fob  Jury. 

A  chattel  mortgage,  given  to  secure  both  a  present  indebtedness  and  future 
advances,  being  for  a  greater  sum  than  due  the  mortgagee,  is  not  fraudulent 
as  to  creditors,  though  the  mortgage  does  not,  on  its  face,  show  that  it  was 
given,  as  to  the  excess  over  the  amount  due  mortgagee,  to  secure  future  ad- 
vances, and  the  question  whether  such  mortgage  was  fraudulent,  or  was  in  good 
faith  given  to  secure  future  advances,  is  a  question  for  the  jury. 

Department  1.  Appeal  from  the  superior  court  of  Monterey 
county. 

A  grain  crop  of  one  Heron  had  been  attached.  Plaintiff  at  that 
time  had  a  mortgage  on  that  crop,  and  claimed  of  the  sheriff  the 
amount  of  bis  mortgage  debt  and  interest,  and  the  present  action  was 
brought  to  recover  the  same. 

Wm,  IL  Webb,  J.  A.  Wall,  and  D.  M.  DelmaBf  for  appellant. 

/S.  F.  Geil,  S.  M.  Sivinnerton,  and  Oarber,  TltortUon  dt  Bishop,  for 
respondent. 

By  the  Court.  1.  The  complaint  is  not  subject  to  general  de- 
murrer.    Wood  V.  Franks,  56  Cal.  217. 

2.  It  is  contended  that  plaintiff  acquired  no  rights  through  the  mort- 
gage, because  no  consideration  passed  for  the  transfer  of  the  note  from 
Wood,  Dutcher  &  Co.  to  the  plaintiff;  in  other  words,  that  the  plain- 
tiff was  not  the  actual  owner  of  the  promissory  note  which  the  mort- 
gage was  given  to  secure,  or  of  the  indebtedness  by  it  represented. 
There  was  evidence  tending  to  prove  that  prior  to  the  making  of  the 
note  by  Heron  to  the  partnership,  Wood,  Dutcher  &  Co.,  it  was 
agreed,  between  plaintiff  and  the  other  members  of  the  firm,  that 
plaintiff  should  take  an  assignment  of  the  note,  and  that  its  amount 
should  be  charged  against  him.  The  note  was  indorsed  to  plaintiff 
before  the  mortgage  was  executed,  but  he  did  not  charge  himself  with 
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it,  OD  the  books  of  the  firm,  until  several  hours  afterwards.  By  reason 
of  his  promise  that  he  would  take  the  note  and  charge  the  amount  of 
it  against  himself,  he  beeame  liable  to  the  firm  for  that  amount  when 
he,  in  the  name  of  the  partnership,  indorsed  it  to  himself.  The  entry 
in  the  firm  books  was  but  further  evidence  of  an  indebtedness  to  the 
firm  already  existing. 

3.  If  the  instrument,  executed  and  delivered  by  Heron  to  the  plain- 
tiff, had  been  made  to  secure  only — First,  the  payment  of  the  note 
to  the  Salinas  City  Bank,  made  by  Heron  and  plaintiff,  the  latter  as 
surety;  and,  second,  the  debt  from  Heron  to  Wood,  Dutcher  &  Co., 
assigned  to  plaintiff, — it  would  not  have  been  an  attempted  ''assign- 
ment,'' within  the  meaning  of  the  word  as  used  in  part  2,  tit.  8,  of  the 
Civil  Code;  nor  could  it  have  been  an  attempt  to  create  a  trust,  for 
the  use  of  the  mortgagor,  such  as  is  prohibited  by  the  statute  of  frauds. 
Dana  v.  Stanford,  10  Cal.  269.  The  statutes  were  not  intended  to  pre- 
vent a  debtor,  admittedly  insolvent,  from  transferring  his  property  di- 
rectly to  his  creditor,  either  absolutely  in  payment  of  his  debts,  or  as 
security  by  way  of  mortgage. 

In  Latvrence  v.  Nejf,  41  Cal.  566,  it  was  held  that  the  instrument 
therein  spoken  of,  if  considered  a  mortgage,  was  valid  as  to  creditors 
not  referred  to  in  it, — at  least,  to,  the  extent  of  creating  a  lien  in  the 
amount  of  the  debt  due  to  the  mortgagee, — ^although  it  was  given,  as 
appears  on  its  face,  to  secure  other  creditors  than  the  mortgagee. 
This  much  is  involved  in  the  decision  of  that  case,  even  if  those  parts 
of  the  opinon  which  in  terms  declare  that  the  instrument  was  not  an 
"assignment,"  under  section  39  of  the  insolvent  law  of  1852,  should 
be  disregarded  as  mere  dicta.  The  effect  of  the  judgments  in  the  two 
cases  above  cited  is  to  determine  that  the  instrument  before  us  is  not 
an  attempted  '* assignment,"  which  as  an  entirety  is  void,  because 
made  without  the  assent  of  the  attaching  creditor. 

4.  The  verdict  includes  a  finding  that  the  mortgage  was  executed 
without  any  intent  to  hinder,  delay,  or  defraud  the  attaching  cred- 
itor, and  there  was  evidence  to  sustain  the  finding. 

5.  The  mortgage  is  accompanied  by  the  affidavit  and  acknowledg- 
ment required  by  section  2957  of  the  Civil  Code.  It  is  urged,  how- 
ever, that  the  transaction  was  a  legal  fraud  as  to  the  attaching  cred- 
itor, because  the  note  and  mortgage  were  given  for  a  larger  sum  than 
was  due  to  the  mortgagee.  When  the  mortgage  was  executed,  nei- 
ther Alexander  nor  GoodaU,  Perkins  &  Co.  had  assented  to  the  ar- 
rangement entered  into  by  plaintiff  and  Heron,  nor  had  they  agreed 
to  look  to  plaintiff  for  the  payment  of  their  claims  against  Heron. 
Before  the  attachment  was  levied,  however,  they  had  actually  received 
from  plaintiff  the  full  amount  previously  due  from  Heron  to  each  of 
them,  respectively. 

The  excess  provided  for  in  the  mortgage — beyond  debts  due  from 
Heron,  the  mortgagor,  to  plaintiff — was  made  up  of  debts  due  from 
the  mortgagor  to  Alexander  and  to  Goodall,  Perkins  &  Co.,  which 
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plaintiff,  the  mortgagee,  promifled  to  pay.  Fairly  oonstrued,  the 
contract  between  Heron  and  the  plaintiff  was  that  the  inatrament 
should  constitate  a  lien  for  the  ^ms  due  the  plaintiff;  and  should 
become  a  lien  for  the  additional  sums  due  from  Heron  to  Alexander 
and  Goodall,  Perkins  &  Co.,  when  the  plaintiff  should  pay  the  same, 
or,  with  the  assent  of  those  persons,  relieve  Heron  of  all  obligation  to 
pay  them.  It  was  a  mortgage  for  a  sum  definite,  and  for  advances 
of  other  definite  sums  to  be  made  for  the  benefit  of  the  mortgagor  by 
being  applied  to  the  payment  of  certain  of  his  debts.  A  mortgage  of 
personal  property,  given  for  a  greater  sum  than  is  due  by  the  mort* 
gagor  to  the  mortgagee,  to  secure  both  a  present  indel^tedness  and 
future  advances,  is  not  fraudulent  in  law  as  to  the  creditors  of  the 
mortgagor,  because  given  for  a  greater  sum  than  is  due,  even  though 
the  mortgage  does  not  express  upon  its  face  that  the  excess  is  for 
future  advances.  And  the  question  whether  a  mortgage,  given  for 
a  greater  sum  than  was  due,  was  given  in  good  faith,  both  for  a 
present  indebtedness  and  to  secure  future  advances,  is  one  of  fact  for 
the  jury,  under  proper  instructions  from  the  court.  Tully  v.  Harlot^ 
35  Gal.  302. 

The  mortgage — made  in  good  faith,  as  found  by  the  jury — vrM 
valid  when  it  was  esecuted,  as  between  the  parties  to  it,  and  as 
against  the  creditor  who  subsequently  attached.  It  follows  that  the 
lien,  originally  for  the  amount  due  to  the  plaintiff,  was  increased  as 
the  contract  between  the  mortgagor  and  mortgagee  was  carried  out 
by  the  payment  of  the  several  sums  by  the  mortgagee  agreed  to  be 
paid  to  certain  creditors  of  the  mortgagor.  When  the  attachment 
was  levied,  the  mortgage  was  a  valid  lien  in  the  amount  to  secure 
which  it  purports  to  have  been  made,  as  the  sums  which  (together 
with  the  sum  due  to  the  mortgagee  when  the  instrument  was  exe- 
cuted) make  up  that  amount  had  actually  been  paid. 

Judgment  and  order  affirmed. 
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8UPRBMB  COURT  OF  OBBQON: 


(13  Or.  28) 


TuoKSB  V.  Salem  Flouring  Mills  Co.  and  another. 

Filed  April  27, 1885. 

1.  BiLii  OP  ExcBPTiONS— Clkarnkss  Kecsbsart.  * 

A  bill  of  ezceptioDs  should  set  forth  in  clear  and  precise  terms  the  matters 
•     whereupon  a  reriew  by  the  higher  court  js  desired. 

%,  iNjURit  TO  Profskty^Evidbnck— Pju^suicptiok^Froof  CoYBBiKa  Time  not 
ui  THB  Action. 

The  fact,  that  evidence  has  been  permitted  to  be  given  in  a  case  ot  injury  to 
property  prior  to  the  time  set  forth  in  the  complaint,  does  not  raise  the  pre- 
sumption that  the  damages  subsequently  awarded  by  the  jury  referred  to  that 
injury. 
8.  Samb— Prescription— Limits  as  to  Rights  under  Law  op. 

If  a  party  has  acquired  by  prescription  the  right  to  divert  water  so  that  it 
flows  into  a  creek  running  through  his  neighbor's  land,  such  prescriptive  right 
does  not  extend  to  the  ovcrilowing  of  the  water  over  such  land  to  the  neigli- 
bor's  injury. 
4.  Trial— Words  m  PresbnCib  of  J urymaw— Discretion  op  CtoURT  upon  Mo- 
tion. 

If  a  party  to  a  suit  discuss  the  merits  of  his  case  in  the  presence  of  one  of  the 
jurors,  the  fact  should  be  called  to  the  attention  of  the  court  at  once ;  but,  in 
any  event,  the  disposal  of  any  motion  thereupon  made  must  rest  in  the  discre- 
tion of  the  trial  court. 

Shaw  d  Burnett  and  T.  L  Ford,  for  appellants. 

Bonham  dt  Ramsey,  for  respondent. 

Thayer,  J.  This  appeal  is  from  a  judgment  of  the  circuit-court  for 
the  county  of  Marion,  rendered  in  an  action  in  favor  of  the  respond- 
ent and  against  the  appellants,  for  damages  to  real  property,  caused 
by  turning  a  supply  of  water  from  the  Santiam  river  into  what  is 
known  as  "Mill  Creek,"  thereby  causing  the  waters  thereof  to  over- 
flow its  banks  and  inundate  about  50  acres  of  the  respondent's  farm- 
ing lands,  and  which  caosed  it  to  remain  too  wet  for  the  purposes  of 
husbandry  for  the  two  years  next  prior  to  the  time  of  the  commence- 
ment of  the  action.  The  case  was  tried  by  a  jury,  and  resulted  in  a 
verdict  for  the  respondent  for  the  sum  of  $500,  upon  which  the  judg- 
ment appealed  from  was  entered. 

The  appellants  have  assigned  several  matters  as  error,  upon  which 
they  insist  that  the  judgment  should  be  reversed.  The  first  point  is 
that  the  respondent  was  permitted  to  show  that  his  land  was  over- 
flowed by  h  slough,  through  and  into  which  the  waters  of  Mill  creek 
had  been  turned  by  a  party  named  Turner.  This  evidence  was  ob- 
jected to,  upon  the  grounds  that  it  was  alleged  in  the  complaint  that 
the  damage  was  caused  by  the  overflowage  of  Mill  creek  instead  of 
this  slough,  and  that  said  Turner  had  occasioned  it,  and  not  the  ap- 
pellants. The  statement  in  the  bill  of  exceptions  is  so  general  that 
this  court  cannot  determine,  with  any  degree  of  certainty,  as  to  the 
competency  of  the  evidence.  If  the  respondent's  land  was  overflowed 
inconsequence  of  the  act  of  Turner,  and  not  of  that  of  the  appellants, 
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then  it  was  error  to  allow  proof  thereof  to  be  given  in  order  to  estab- 
lish a  liability  against  the  latter.  But  it  is  not  shown  where  or  under 
what  circumstances  the  water  had  been  turned  into  the  slough,  nor 
how  that  affected  this  case.  For  all  that  appears,  Turner  may  have 
been  acting  for  and  under  the  direction  of  the  appellants  when  be  di- 
verted the  water  from  the  creek  into  the  slough.  And  the  overflow 
may  have  been  occasioned  by  the  amount  of  water  the  appellants 
turned  into  Mill  creek  from  the  Santiam  river.  The  fact  that  the 
water  ran  from  the  slough  into  the  respondent's  land,  instead  of  run- 
ning directly  from  the  creek,  was  immaterial.  The  variance  between* 
the  testimony  and  the  allegations  of  the  complaint  in  that  particular 
could  not  have  prejudiced  the  appellants.  There  may  have  been  error 
in  admitting  the  evidence,  but  it  does  not  so  appear.  Error  must  be 
affirmatively  shown.  The  presumption  is  that  a  judgment  has  been 
regularly  recovered.  In  order  to  overcome  such  presumption  in  this 
case,  the  appellants  must  show  from  the  record  that  the  overflow  of 
the  water  complained  of  was  caused  by  Turner's  diverting  it,  and  not 
in  consequence  of  their  turning  water  from  the  Santiam  river  into 
the  creek. 

The  second  point  is  that  witnesses  were  allowed  to  testify  that  the 
respondent's  land,  alleged  to  have  been  damaged,  was  flooded  and 
damaged  by  the  appellants  prior  to  the  two  years  alleged  in  the  com- 
plaint. This  exception  is  subject  to  the  same  difficulty  as  the  former 
one,  in  not  being  explicit.  The  testimony  as  to  the  overflow  of  the 
land  would  necessarily  be  directed  to  «ae  fact  as  to  when  it  took  place. 
It  might. have  occurred  two  or  five  years  prior  to  the  time  of  the  com- 
mencement of  the  action.  However  that  may  have  been,  the  respond* 
ent»  under  his  complaint,  could  only  recover  damages  which  it  had  oc- 
casioned during  the  two  years  next  preceding  that  time;  and  if  the 
court  permitted  him  to  recover  for  damages  to  the  land  accruing  prior 
to  that  period,  it  would  have  been  error.  But  it  doeanot  necessarily 
follow  that  because  the  court  allowed  evidence  showing  that  the  land 
wap. flooded  and  damaged  prior  to  the  two  years,  that  the  respondent 
was  allowed  to  recover  for  such  damages.  Such  evidence  may  have 
been,  and  doubtless  was,  permitted  as  a  part  of  the  respondent's  gen- 
eral evidence  in  the  case,  and  not  with  a  view  of  recovering  damages 
in  the  a<;tion.  When  such  evidence  got  into  the  case,  the  court  should 
have  been  requested  to  instruct  the  jury  not  to  consider  it  in  making 
up  their  verdict;  and  the  court  very  likely  did  so  instruct,  without  be- 
ing requested.  Again,  it  is  not  showQ  to  what  extent  the  evidence 
of  such  damages  was  allowed  to  be  given.  It  may  only  have  shown 
nominal  damages.  In  that  case  it  would  not  have  been  of  sufficient 
importance,  in  any  view,  to  require  a  reversal  of  the  judgment;  it 
would,  only  have  added  a  nominal  sum  to  the  amount  of  the  recovery, 
which  the  law  would  not  regard,  upon  the  maxim,  de  mimmia  non  cu- 
rat lex. 

The  third  point  relates  to  an  instruction  of  the  court  to  the  jury  that 
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A  verdict  should  be  found  for  the  respondent  if  it  appeared  from  the 
testimony  that  the  appellants  had,  within  the  last  two  years,  turned 
into  said  creek  such  an  amount  of  water  as  would  have  overflowed 
upon  the  respondent's  land  had  the  water  flowed  down  Mill  creek,  as 
originally  designed  by  appellants'  predecessors,  instead  of  flowing 
down  the  course  to  which  it  was^  averted  by  said  Turner.  The  ob- 
jection urged  to  this  instruction  seems  to  be  that  the  jury  were  made 
to  understand  that  they  could  consider  any  act  of  diverting  the  water 
by  the  appellants  up  to  the  time  of  the  trial  of  the  case,  and  award 
damages  occasioned  after  the  commencement  of  the  action.  The  in- 
struction had  no  reference  to  damages;  it  referred  entirely  to  the 
right  to  recover  generally.  The  first  question  for  the  consideration 
of  the  jury  was  as  to  whether  the  respondent  should  have  a  verdict  at 
all.  If  they  concluded  he  should,  then  the  next  question  would  be  as 
to  the  amount.  But  would  the  jury  have  been  likely,  under  the  in- 
struction, to  have  believed  that  they  had  the  right  to  consider  the  acts  of 
the  appellants  in  diverting  the  water  at  any  time  after  the  action  was 
commenced,  or  any  damages  that  accrued  after  its  commencement? 
They  had  the  pleadings  in  the  case  before  them  when  they  made  up 
their  verdict;  and  did  they  not  know  that  the  acts  complained  of,  and 
the  damages  arising  therefrom,  referred  to  acts  done  and  consequences 
which  had  resulted  at  a  period  anterior  to  the  time  the  action  was  ^ 
commenced  ?  I  think  that  a  jury  of  ^ood  and  lawful  men  would  very 
readily  understand  that  they  were  impaneled  to  try  the  issues  made 
in  the  pleadings,  and  not  to  determine  some  matter  that  had  occurred 
after  the  pleadings  had  been  drawn;  that  if  the  court  instructed  them 
as  to  their  duty  in  case  they  found  from  the  testimony  that  certain 
acts  had  occurred  ''within  the  last  two  years,"  they  would  infer  at  once 
that  the  two  years  prior  to  the  commencement  of  the  action  were  in- 
tended, and  not  the  two  years  next  prior  to  the  time  the  instruction 
was  given.  If  the  instruction  had  been  that  the  jury  might  consider 
acts  committed  or  damages  suffered  subsequent  to  the  commencement 
of  the  action,  it  would  of  course  have  been  erroneous;  but  the  court 
evidently  did  not  intend  the  instruction  to  be  so  construed,  nor  does 
the  language  used  import  such  meaning. 

The  fourth  point  relates  to  the  instruction  given  by  the  court,  to 
the  effect  that  if  the  respondent  never  agreed  that  the  appellants 
might  overflow  his  land,  and  never  acquiesced  in  its  being  flooded, 
then  the  appellants'  plea  of  the  statute  of  limitations  should  be  dis- 
missed by  the  jury.  This  instruction  was  inartificially  drawn,  but 
I  hardly  think  it  erroneous.  The  appellants  set  forth  in  their  an- 
swer a  prescriptive  right  to  have  water  flow  from  the  Santiam  river 
into  Mill  creek  in  the  same  or  greater  quantity  than  flowed  there 
at  the  time  of  the  alleged  commission  of  the  damages,  and  the  in- 
struction evidently  had  reference  to  that  part  of  the  answer,  although 
the  words  ''statute  of  limitations"  were  used.  Whether  the  facts 
proved  authorized  any  such  instruction  or  not,  we  cannot  determine^ 
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as  tbey  are  not  set  out  in  the  bill  of  exceptions;  bnt  the  instruction, 
in  view  of  the  fact  that  prescription  is  often  confounded  with  tho 
statute  of  limitations,  could  not  have  injured  the  appellants'  case, 
even  if  not  technically  correct.  The  jur}^  doubtless,  knew  how  it 
was  intended  to  be  applied,  and  I  cannot  discover  how  they  could 
have  been  misled  to  the  appellants'  prejudice,  although  the  language 
was  not  well  chosen.  I  imagine  there  was  no  evidence  justifying 
such  instruction;  but  we  are  not,  of  course,  at  liberty  to  assume  that. 

Tbe  fifth  ground  of  error  assi^ed  includes  the  instruction  given 
by  the  court  to  the  jury  to  the  effect  that  if  they  fouhd  from  the  tes- 
timony  that,  during  the  last  two  and  one-half  years,  the  land  of  tbe 
respondent  had  been  flooded  to  a  greater  extent  than  ever  before,  then 
the  appellants'  claim  of  a  right  to  overflow  said  land  on  the  ground 
of  a  right  by  prescription  should,  so  far  as  the.  increased  flowage  waa 
concerni^d,  be  dismissed  by  thetki  when  finding  their  verdict.  This 
instruction  was  clearly  correct,  and  pertinent  to  thd  issue.  It  went 
directly  to  the  point.  The  appellants  may  have  acquired  a  prescrip- 
tive right  to  raise  the  water  in  Mill  creek  to  a  certain  stage,  but  that 
would  not  give  them  the  right  to  raise  it  higher,  unless  they  had  been 
in  the  uninterrupted  enjoyment  of  the  latter  right  for  a  period  at 
least  equal  to  the  statute  of  limitations. 

The  sixth  and  last  ground  assigned  as  error  is  the  refusal  of  the 
court  to  grant  a  new  trial  upon  Jhe  grounds  that  the  respondent  had, 
in  the  presence  of  one  of  the  jurymen,  while  the  case  was  on  trial, 
conversed  in  regard  to  the  matter.  It  is  alleged  that  he  said  to  one 
Porter,  in  the  presence  of  such  juryman,  that  the  appellants  had  taken 
all  his  property,  and  that  thereupon  said  Porter  said  they  (referring 
to  appellants)  had  destroyed  respondent's  place.  The  circuit  court 
heard  the  motion  upon  affidavits  and  counter-affidavits,  and  denied 
it.  It  is  highly  improper  for  a  party  or  any  person  to  make  remarks 
concerning  a  case,  when  on  trial  before  a  jury,  in  the  presence  of  any 
of  the  jurors;  and  whenever  such  practice  is  indulged  in,  the  judge 
presiding  at  the  trial  should  unhesitatingly  set  aside  a  verdict  in  favor 
of  a  party  who  had  been  guilty  of  such  misconduct.  A  jury  trial 
would  be  a  miserable  farce  if  the  jurors  were  permitted  to  be  tam- 
pered with  in  any  manner  whatever.  Such  trials  should  be  kept  en- 
tirely free  from  all  suspicion  that  influences  of  that  character  had 
been  exercised  to  any  extent.  The  granting  of  a  new  trial,  however, 
in  such  a  ease,  is  a  matter  addressed  to  the  discretion  of  atrial  judge, 
and  his  decision  cannot  be  reviewed  by  this  court  unless  there  has 
been  an  abuse  of  discretion ;  and  we  cannot  reasonably  conclude  that 
there  was  any  such  abuse  in  this  case.  The  circuit  judge  was  in  a 
much  better  situation  than  this  court  is,  to  determine  the  question.  He 
understood  better  the  circumstances  under  which  the  conversation 
took  place  in  the  presence  of  the  juror,  the  nature  of  it,  and  its  effect 
upon  the  case.  Besides,  there  is  much  force  in  the  position  of  the 
redpcmdent's  counsel,  that  the  affair  should  have  been  presented  to 
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the  court  at  onoe.  One  of  the  appellants*  attorneys  was  presentr^beu 
the  respondent  made  the  remark,  wluch  was  in  fact  a  reply  to  a  re- 
mark made  by  the  attorney,  and  he  should  have  called  the  attention 
of  the  court  to  the  matter  as  soon  thereafter  as  the  court  convened, 
but  it  was  allowed  to  rest  until  the  trial  was  concluded  and  the  jury 
had  returned  their  verdict. 

The  record  fails  to  disclose  error,  and  the  judgment,  therefore,  is 
affirmed. 


^12  Or-  280) 

M ooBB  V.  Ejtott  and  another. 

Filed  May  11,  1886. 

pAJiTNBRsmp— DisTRmuTioN  OP  Pkocbkdb  of  Bale  of  Firm  Propbrtt— Review 

OF  THE  CaBB  by  OoURT,  AND  BasTS  OF  DlfiTHtBUTION  DeTEIUUSBD. 

Appeal  from  Multnomah  county. 

Oeorge  H.  Williams^  for  respondent  Anthony  Moore. 

Alfred  Sears,  Jr.,  and  R.  WUliams,  for  appellant. 

H.  T.  Bingham,  for  respondent  Knott. 

Thatxb,  J.  This  appeal  is  from  a  decree  of  the  circuit  court  for 
Multnomah  county.  The  respondent  Moore  commenced  a  suit  against 
the  respondent  Enott  and  the  appellant,  Estes,  in  that  court  for  an 
_accountin|2(  arising  out  of  partner3hip  affairs  betweea  the  parties.  It 
appears  from  the  transcript  that  said  parties,  on  the  fifteenth  day  oi 
April,  1882,  entered  into  written  articles  of  copartnership  in  the 
steam  saw-mill  business  for  the  purpose  of  manufacturing  and  sell- 
ing lumber.  The  partnership  was  to  continue  for  the  period  of  10 
years  from  the  first  day  of  March,  1882,  and  be  binding  upon  the 
legal  representatives.  The  saw-mill  was  to  be  erected  on  the  prem* 
ises  known  as  the  "Nicolai  Mill,"  at  Albina,  in  said  county,  and 
Knott  &  Estes  were  to  allow  the  firm  the  use  and  occupation  of  the 
premises  under  lease,  which  the  articles  stated  were  then  held  by  said 
Knott  from  Nicolai.  Said  Knott  &  Estes  were  to  pay  all  rent  and 
other  taxes  and  expenses  agreed  to  be  paid  by  the  lessee  under  said  lease 
without  charge  to  the  firm ;  the  partnership  to  pay  the  taxes  against  the 
mill  and  machinery.  Said  Knott  Sc  Estes  were  also,  at  their  own  cost 
and  expense,  to  make  an  addition  of  18  or  20  feet  to  the  east  end  of 
the  mill  building  for  the  edger.  Moore  agreed,  at  his  own  cost  and 
expense,  to  take  down  the  mill  then  standing  on  the  McNulty  creek, 
back  of  St.  Helen's,  in  Columbia  county,  Oregon,  and  at  his  own 
o'ost  and  expense  to  move  the  boiler,  engines,  and  all  the  other  ma- 
chinery pertaining  to  said  mill,  and  also  the  blacksmith  tools  and 
appliances,  to  said  Nicolai  mill  premises,  and  there  erect  the  same  at 
his  own  cost  and  expense,  and  put  said  engine  and  machinery,  and 
the  blacksmith  shop,  in  good  running  order;  but  that  if,  at  any  time 
during  the  continuance  of  the  said  partnership,  it  should  be  deemed  ex- 
pedient by  all  the  partners,  or  their  representatives,  to  make  additions 
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to  said'  mill  building,  or  to  purchase  and  operate  other  additional 
machinery  therein,  that  such  addition  should  be  built  and  such  ad- 
ditional machinery  be  purchased  at  the  joint  cost  of  all  the  partners, 
each  to  pay  ratably  his  proportion  of  one-third  thereof.  Said  arti- 
cles also  contained  the  following  clause,  viz. : 

"In  case  of  a  sale  of  the  mill  and  lease  at  any  time  before  the  expiration  of 
the  time  to  which  the  partnership  is  limited,  the  proceeds  of  such  sale  shall  be 
divided  equally  between  tlie  pjirtners;  but  if  the  said  mill  and  lease  is  not  dis- 
posed of  during  said  partnersliip,  then,  at  the  end  of  ten  years,  Anthony  Moore 
shall  have  and  then  retain  all  the  machinery,  engines,  boilers,  etc.,  put  into 
the  mill  by  him;  and  such  additional  machinery  as  may  have  been  purchased 
and  put  into  the  mill  shall  be  sold,  and  the  proceeds  of  the  sale  siiall  be  di- 
vided equally  between  the  partners." 

It  was  further  stipulated  therein  that  in  case  of  the  destruction  of 
the  mill  by  fire  the  partnership  should  at  once  terminate,  and  the  said 
Enott  &  Estes  should  become  again  solely  entitled  to  the  benefits  of  the 
lease  for  the  remainder  of  the  term.  There  are  also  many  other  pro- 
visions in  said  written  articles,  but  it  is  not  necessary  to  refer  to  them 
for  the  purposes  of  this  decision.  The  said  parties,  after  concluding 
the  said  articles  of  copartnership,  engaged  in  the  business  therein 
mentioned,  and  prosecuted  it  until  March  13,  1883,  when  the  part- 
nership was  dissolved.  That  the  said  Moore,  in  pursuance  of  the  said 
articles,  took  down  his  said  mill,  and  at  his  own  cost  and  expense 
moved  the  said  boiler,  engines,  and.  other  machinery  to  said  Nicolai. 
mill  premises,  and  put  the  same  in  good  running  order.  That  on  or 
about  the  said  thirteenth  day  of  March,  1883,  said  parties  sold  the 
said  mill  and  machinery  for  the  sum  of  $16,000.  It  was  claimed  by 
said  Moore  that  said  sum  was  received  by  the  said  Enott,  and  the 
further  sum  of  $1,418.25  on  account  of  the  sale  of  certain  wood  and 
lumber  belonging  to  the  said  firm,  and  also  that  prior  to  and  at  the 
time  of  the  sale  of  said  mill  it  was  agreed  by  the  said  Enott,  with  the 
knowledge  and  consent  of  said  Estes,  to  pay  him  from  said  proceeds 
of  said  sale  the  sum  of  $6,400  on  account  of  his  said  boiler,  engine, 
and  the  other  machinery  so  furnished  by  him  and  erected  in  the  said 
mill ;  and  it  was  claimed  by  the  said  Estes  that  by  an  arrangement 
made  between  him  and  Enott,  soon  after  the  formation  of  the  part- 
nership, he  acquired  the  interest  of  Enott  therein,  and  that  he  was,  at 
the  time  of  the  dissolution  of  the  firm,  the  owner  of  a  two-thirds  in- 
terest in  the  said  business,  subject  to  debts  and  liabilities  in  favor  of 
Knott.  He  claimed,  also,  that  there  had  been  an  account  started  be- 
tween the  parties,  and  a  balance  struck,  by  which  there  was  found  due 
to  said  Moore  $1,660.72,  to  said  Enott -$6,424.30,  and  to  himself 
$5,012.44. 

Several  other  issues  were  involved  in  the  case  between  the  parties, 
which  it  is  unnecessary  to  notice.  The  suit  was  referred  to  a  referee 
to  find  the  facts  and  conclusions  of  law,  and  upon  whose  report  the 
decree  appealed  from  was  entered.  The  following  are  the  findings  of 
fact  and  law  reported  by  the  referee,  viz. : 
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**  First  That  on  or  about  the  fifteenthdaj  of  April,  1882,  the  plaintiff  and 
the  defendants  entered  into  an  agreement  of  copartnership  in  the  saw-mill 
business  at  Albina,  Oregon,  for  a  period  of  ten  years  from  March  1,  1882, 
under  articles  Of  copartnership  as  stated  in  the  plaintiff's  complaint  herein. 
Second,  That  prior  to  the  formation  of  said  partnersliip,  the  plaintiff,  to- 
gether with  others,  was  owner  of  certain  mill  machinery  then  situate  in 
Columbia  county,  Oregon.  Third.  That  under  and  by  the  terms  of  said  co- 
partnership agreement,  the  said  plaintiff  removed  said  machinery  from  said 
Columbia  county  to  the  mill  of  said  parties  at  Albina,  Oregon,  and  performed 
work  and  labor  in  placing  the  same  in  said  mill,  all  of  which  was  of  the  value  of 
about  $6,100.  Fourth.  That  said  partnersliip  business  was  unsuccessful,  and 
on  or  about  the  thirteenth  day  of  March,  1883,  it  was  mutually  agreed  by  and 
between  all  of  said  partners  to  discontinue  said  business,  and  sell  out  all  of 
said  partnership  property,  if  a  purchaser  could  be  found  at  a  price  which 
would  repay  tp  said  Levi  Knott  his  advances  made  to  said  firm,  with  interest 
thereon,  and  repay  to  said  plaintiff  the  cost  of  the  machinery  placed  by  him 
in  said  mill,  together  with  the  work  done  by  him  in  so  constructing  and  plac- 
ing the  same.  Fifth.  That  on  or  about  said  date  an  offer  of  sixteen  thousand 
dollars  was  made  for  said  mill  property  by  J.  8.  Cochran,  and  it  was  there- 
upon mutually  agreed,  by  and  between  said  partners,  to  accept  said  offer,  and 
sell  said  property  at  said  price,  and  apply  the  proceeds  in  the  manner  so  agreed 
upon.    8ixth.  That  in  consideration  of  said  agreement,  the  said  copartners 

did,  upon  the day  of  March,  1883,  sell  and  convey  to  said  Cochran  the 

said  milL property  for  said  sum,  and  also,  at  or  soon  after  said  date,  sold  all 
lumber  and  wood  belonging  to  said  firm  for  the  sum  of  $1,418.25.  Sevent?^. 
That  up  to  the  time  of  said  sale  the  said  Levi  Knott  had  made  advances  of 
money  to  said  firm  in  the  amount  of  $6,165.00,  over  and  above  all  assets,  and 
there  was  due  and  owing  to  him  from  said  firm  the  said  sum  of  $6,165.00. 
Eighth.  That  at  said  date  the  said  plaintiff  was  owing  the  firm  a  balance  of 
$1,103.84;  and  the  cost  of  mill  machinery  furnished  by  him,  and  his  work, 
was  $6,100.00.  Ninth.  That  at  the  same  date  the  same  Estes  was  indebted 
to  the  firm  in  tlie  sum  of  $855.64  over  and  above  all  credits.  Tenth.  That 
since  said  sale  said  Knott  has  received  of  the  proceeds  of  the  same,  and  the 
sale  of  lumber  and  wood,  the  sum  of  $16,323.67,  and  has  paid  debts  of  the 
firm  amounting  to  $5,964.55,  leaving  in  his  hands  the  sum  of  $5,493.86,  over 
and  above  all  his  expenditures  and  claims  f^ainst  said  firm.  Elef>enth.  That 
since  said  sale  the  said  Anthony  Moore  has  received  of  the  proceeds  thereof 
the  sum  of  $1,094.58,  leaving  the  amount  due  him  in  the  sum  of  $3,901.58. 
Ttoelfth.  That  since  said  sale  said  Estes  has  collected  of  amounts  due  to  said 
firm  the  sum  of  $361.25,  and  has  paid  of  the  firm  debts  $l5.94,  leaving  the 
iimount  of  his  debt  to  the  firm  at  $1,200.82.  Thirteenth.  That  the  surplus  on 
hand  after  payment  of  the  respective  claims  of  Knott  and  Moore,  and  after 
payment  of  all  debts,  save  and  except  the  costs  of  this  suit,  is  $1,58L79. 
That,  as  between  defendants  Estes  and  Knott, there  was  no  contract  or  agree- 
ment that  the  said  Estes  sliould  have  the  said  interest  of  Knott  in,  the  copart- 
nership, and  the  said  Knott  retained  his  interest  in  said  firm  as  a  copartner 
under  the  articles  of  copartnership  up  to  the  time  of  the  dissolution  thereof.  *' 

As  conclusions  of  law ; 

**That  the  plaintiff  is  entitled  to  a  decree  decreeing  that  the  defendant 
Kndtt  pay  to  the  plaintiff  the  sum  of  83,901.58,  and  the  further  amount  of 
one-half  of  What  shall  remain  of  said  surplus  of  $1,581.79  after  payment  of  the 
costs  of  suit  out  of  the  same,  and  that  the  plaintiff  and  said  defendant  Knott 
^ach  have  judgment  against  the  defendant  Estes  for  an  amount  equal,  to  the 
one-third  of  what  shall  remain  after  deducting  one-half  of  said  surplus  (after 
the  payment  of  the  costs  thereout)  from  said  amount  of  $1,200.82.'* 
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There  is  an  evident  error  in  the  result  found  by  the  referee  as  to  the 
amount  of  money  in  the  bands  of  Knott  at  the  date  of  bis  report. 
The  amount  of  money  Knott  received  was  $16,000  for  the  mill, 
and  $1,418.25  for  wood  and  lumber.  From  this,  Moore  received 
$1,094.58.  Knott  then  had  remaining  the  $16,323.67  as  recited  in 
the  tenth  finding  of  fact.  From  this  take  the  advances  Knott  had 
made  up  to  the  time  of  the  sale, — $6,165, — and  the  $5,964.55  he  had 
paid  debts  of  the  firm  since  the  sale,  amounting  to  $12,129.55,  and  it 
does  not  leave  in  his  hands  $5,493.86,  but  $4,194.70.  Nor  do  we  agree 
with  the  referee  in  his  fourth  and  fifth  findings  of  fact,  so  far  as  they 
find  that  it  was  mutually  agreed  between  the  said  partners  to  sell  out 
the  partnership  property  and  repay  Moore  the  costs  of  the  machinery 
placed  by  him  in  the  mill,  or  to  apply  the  proceeds  of  such  sale  to 
such  purpose. 

The  evidence  was  sufficient  to  authorize  the  referee  to  find  that 
Knott  was  willing  that  Moore  should  have  all  the  proceeds  of  the  sale 
of  the  partnership  property  after  the  debts  of  the  firm  were  paid,  but 
it  nowhere  appears  that  Estes  consented  to  any  such  arrangement. 
The  fact  is  that  Moore  and  Knott  ignored  Estes  in  the  transaction; 
but  they  had  no  right  to  do  so,  in  view  of  their  stipulation  in  their 
articles  of  copartnership  hereinbefore  set  out.  By  that  clause  in  the 
articles,  Estes  was  entitled,  in  case  of  a  sale  before  the  expiration  of 
the  10  years,  to  an  equal  division  of  the  proceeds  thereof,  and  he  cer- 
tainly could  not  be  deprived  of  it  unless  he  had  relinquished  that 
right  for  a  valid  consideration.  Moore's  and  Knott's  agreement  upon 
the  subject  could  not  bind  Estes  without  his  express  assent.  The 
stipulation  conferred  upon  him  a  property  right  which  he  alone  dould 
dispose  of.  Knott  was  not  his  guardian  or  agent  for  the  purpose  of 
releasing  the  rjght  be  had  secured  under  the  contract  of  copartner- 
ship. Knott  was  willing  to  give  to  Moore  his  interest  in  the  assets 
of  the  concern;  and  we  think  he  did,  according  to  the  weight  of  the 
testimony^  agree  that  the  proceeds  of  the  sale  should,  after  the  debts 
were  paid,  be>applied  upon  Moore's  claim;  but  Estes  was  unaffected 
by  the  arrangement. 

It  was  claimed  by  Moore's  counsel  upon  the  argument  that  Estes 
had  assigned  his  interest  in  the  partnership  to  Knott.  It  appears 
that  Estes  did,  on  April  27,  1882,  assign  to  Knott  the  lease  of  the 
premises  from  Nicolai  to  him,  and  that  at  the  same  time  Knott  agreed 
to  reassign  the  same.  The  recital  in  the  former  agreement  is  to  the 
effect  that  Estes  was  indebted  to  Knott  for  certain  sums  of  money 
advanced,  aggregating  $500,  and  that  Knott  had  agreed  to  make  other 
advances  for  Estes,  and  that  to  secure  the  money  advanced  and  to  be 
advanced  the  assignment  was  made.  This  transaction  could  only 
operate  as  a  mortgage  of  the  leasehold  interest  Estes  had  in  the 
premises,  and  had  no  effect  upon  his  relations  as  a  partner  in  the 
business.  On  the  other  hand,  Estes  claimed  that  the  transaction  was 
evidence  that  Knott  owned  no  share  in  the  concern,  but  that  be  (Es- 
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tes)  owned  a  two-thirds  interest  thereof.  This  view  cannot  be  main- 
tained any  more  than  the  other.  The  articles  established  the  respect- 
ive interests  of  each  partner,  and  Estes  can  no  more  avoid  the  effect 
than  Moore  can.  Each  of  the  parties  would  have  been  entitled  to  a 
third  interest  in  the  assets  of  the  firm  had  not  the  agreement  between 
Knott  and  Moore  been  made,  by  which  Moore  was  to  have  all  the 
assets,  iucladingy  not  only  the  portion  the  former  would  have  been 
entitled  to,  but  that  which  Estes  was  entitled  to  as  well.  That  agree- 
ment boand  Enott's  portion  of  the  assets,  but  not  Estes'  portion 
thei-eof.  The  claim  of  Estes  that  there  had  been  an  account  stated 
is  not  supported  by  the  proof. 

The  decision  of  this  court  is  that,  from  the  moneys  in  Enott's 
hands, — the  $4,194.70, — the  costs  and  disbursements  in  the  case,  in- 
cluding that  which  was  incurred  in  the  circuit  court  and  in  this  court, 
be  paid;  that  the  remainder  be  added  to  the  sum  of  $2,198.42,  the 
amount  Moore  owes  the  firm,  and  to  the  sum  of  $1,200.48,  which 
Estes  owes  the  firm,  and  one*tbird  of  such  total  amount,  less  said 
$1,200.48,  be  paid  to  said  Estes,  and  the  other  two-thirds  of  such  to« 
tal  amount,  less  the  said  sum  of  $2,198.42,  be  paid  to  the  said  Moore, 
and  that  upon  such  payment  being  made  the  said  Enott  be  wholly  ex- 
onerated from  further  liability  on  account  of  said  moneys  in  his  hands 
as  aforesaid;  that  the  decree  of  the  circuit  eourt  be  modified  so  as  to 
conform  to  the  principles  of  this  decision,  i . 

Let  a  deeree  be  entered  herein  in  favor  of  the  said  Estes  and  the 
said  Moore,  respectively,  and  against  the  said  Enott,  for  the  respective 
amounts  they  are  entitled  to  of  the  said  moneys  as  herein  determined, 
whenever  the  costs  and  disbursements  are  taxed,  so  that  they  can  be 
ascertained* 
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SUPREME  COURT  OF  WASHINGTON  TERRITORY. 
as  .  T.  156)       iiBRftixT  V.  Kbnworthy  and  others, 

FUed  August  24, 1882. 

MoRTQAOE— Foreclobttre--Answer--Conditional  CoNTRAcrr— Necessary  Al- 
legation. 

A  party  who  has  purchased  land  under  an  alleged  conditional  contract,  and 
given  a  mortgage  on  the  land  to  secure  the  deferred  payments,  cannot,  after- 
wards, in  an  action  to  foreclose,  avail  himself  of  such  contract  without  first 
doing  his  utmost  to  place  all  parties  in  the  same  situation  as  when  the  contract 
was  made,  and  alleging  that  he  has  so  done,  in  his  answer. 

HaUy  Jones  dt  Osborn,  for  plaintiff. 

Jacobs  dt  Jenner,  for  defendants. 

HoTT,  J.  In  an  action  brought  to  foreclose  a  mortgage,  given  to 
secure  certain  notes  executed  by  the  defendants,  an  answer  was  in- 
terposed alleging  certain  facts,  which,  briefly  stated,  were  that  said 
notes  and  mortgage  were  given  in  payment  for  a  piece  of  land  bought 
by  defendant  Mary  E.  Eenwortby  of  the  plaintiff;  that  at  the  time 
of  the  sale  of  such  land  plaintiff  made  and.  delivered  his  own  deed 
therefor  to  said  defendant,  but  that,  as  he  had  a  wife  who  had  a 
dower  interest  in  said  land,  it  was  agreed  that  said  sale  should  not 
be  considered  complete  until  another  deed  should  be  executed  by 
plaintiff,  in  which  his  wife  should  join,  and  that  plaintiff  agreed  to 
procure  the  execution  of  such  additional  deed  within  one  year,  and 
that  said  notes  and  mortgage  were  made  and  delivered  to  plaintiff 
conditionally,  and  not  to  take  effect  and  be  in  force  until  the  execu- 
tion and  delivery  of  such  second  deed,  and  that  if  such  deed  was  npt 
executed  within  said  one  year,  that  then  said  notes  and  mortgage 
should  be  void  and  of  no  effect;  that  upon  the  delivery  of  such  first 
deed,  and  the  said  notes  and  mortgage,  the  defendants  went  into  pos- 
session of  the  premises,  and  had  made  improvements  thereon,  and 
were  still  in  possession  thereof;  that  said  second  deed  had  never  been 
executed,  though  mof e  than  the  said  one  year  bad  elapsed ;  and  the 
said  answer,  by  way  of  relief,  asked  that  plaintiff's  complaint  be  dis- 
missed, and  that  they  have  judgment  for  $1,000  damages. 

It  was  not  alleged  in  said  answer  that  the  evidence  of  said  condi- 
tions existed  other  than  in  parol.  To  this  answer  the  court  below  sus- 
tained a  demurrer,  and  this  is  the  particular  error  which  the  defend- 
ants allege.  The  notes  upon  which  the  action  was  brought  provided 
that  the  interest  thereon  should  be  paid  monthly  in  advance,  and  it 
is  claimed  that  the  contract  set  up  in  said  answer,  which,  in  effect, 
might  postpone  any  payment  on  said  notes  for  a  year,  would  change 
the  terms  thereof,  and  therefore  not  be  competent  to  be  shown  by 
parol,  and  that,  therefore,  such  answer  was  bad;  and  we  are  of  the 
opinion  that  there  is  much  force  in  their  position ;  but,  as  we  think 
that  all  the  facts  alleged  in  the  answer  (if  said  conditions  had  been 


Digitized  by 


Google 


TVasb.  T*]  HILL  t;.  tsbaitobt.  63 

alleged  to  havd  been  in  writing)  would  constitute  no  defense  to  plain- 
tiff's action,  we  do  not  now  decide  as  to  whether  or  not  the  alleged 
contract  was  one  which  could  have  been  shown  by  parol. 

Defendants,  by  their  said  answer,  admit  that  they  received  certain 
title  from  the  plaintiff,  and  that  they  are  in  possession  of  the  premises 
thereunder,  and  that  the  notes  and  mortgages  were  given  for  the  pur- 
chase price  of  said  land ;  and,  without  in  any  way  offering  to  reconvey 
the  title  so  obtained  from  plaintiff,  or  to  surrender  to  him  the  posses- 
sion of  the  premises,  they  seek  to  set  up  in  a  court  of  equity  the  con- 
ditional contract  above  stated,  to  defeat  plain  tiff  *s  entire  action.  For 
them  to  do  this  would,  in  our  opinion,  be  a  clear  violation  of  the  rule 
that  he  who  seeks  equity  must  do  equity,  and  the  court  cannot,  there- 
fore, allow  them  to  avail  themselves  of  such  conditional  contract  un- 
less they  had  first  done  all  they  could  to  place  all  parties  in  the  same 
situation  as  when  the  contract  was  made,  and  had  so  alleged  in  their 
answer. 

The  demurrer  was  properly  sustained,  and  the  judgment  rendered 
in  the  court  below  must  be  affirmed,  with  costs.  Let  the  cause  be  re- 
manded, with  instructions  to  the  court  below  to  carry  into  effect  the 
judgment  heretofore  rendered  therein. 

Obsbnk,  C.  J.,  concurs. 


(2  Wash.  T.  147) 

Hill  v.  Territory  ex  rel.  Evans,  Dist.  Atty. 
FUed  July,  1882. 

1.  Lboxblativb  Powbr  ovbr  thr  Organic  Law— Tkrritort  of  Waihinoton. 

The  legislature  of  the  territory  of  Washington  cannot  change  or  amend  a 
provision  of  the  organic  law  of  the  territory. 

2.  Army  Officer— Eligibility  to  Territorial  Office — Retired  Officer. 

An  officer  of  thfe  United  States  army,  whether  in  active  service  or  retired, 
is  ineligihle  to  hold  an  office  under  the  laws  of  Washington  Territory,  and  any 
votes  cast  at  an  election  for  such  officer,  under  the  circumstances,  Should  not 
be  counted,  but  are  null  and  void. 

J.  R.  Lewi8,  for  plaintiff  in  error. 

Elwood  Evans,  for  defendant  in  error. 

HovT,  J.  By  the  pleadings  in  this  cause  it  was  admitted  that  the 
plaintiff  in  error,  the  defendant  below,  was  declared  elected  to  the 
office  of  treasurer  of  King  county  in  November,  1880,  and  that  in  pur- 
suance of  such  declaration  he  entered  into  and  took  possession  of 
said  office,  and  entered  upon  the  discharge  of  the  duties  thereof,  and 
that  he  is  still  so  in  possession  of  said  office.  It  was  also  admitted 
that  at  ibe  time  of  said  election  said  defendant  was  and  still  is  an 
officer  upon  the  retired  list  of  the  United  States  army,  and  the  ques- 
tion decided  below,  and  to  be  decided  here,  is  as  to  whether,  under 
the  facts  so  admittedi  judgment  of  oitater  should  be  entered  against 
said  defendant. 
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Upon  the  argument  herei  two  points  have  been  rdied  upon  by  eonn- 
8el  for  said  defendant : 

(1)  That  said  defendant  does  not  belong  to  the  army  in  such  a  sense  as  to 
come  within  the  inhibition  of  section  1860  of  the  Revised  Statutes  of  the 
United  States,  and  tl)at  he  is,  therefore,  not  ineligible  to  said  oiBce.  (2)  That 
though  he  is  ineligible,  yet  the  action  cannot  be  maintained  against  him,  on 
the  part  of  the  territoiy.  for  the  reason  that  it  is  a  law  of  the  United  States, 
and  not  of  the  territory,  that  is  being  violated. 

Let  us  examine  these  points;  imd,  as  a  matter  of  oonvenience,  we 
will  discuss  the  second  proposition  first. 

It  is  virtually  conceded,  by  the  argument  upon  this  point,  that,  under 
the  law  of  the  territory  as  it  stood  prior  to  the  amendment  made 
thereto  in  1881,  the  territory  would  have  been  the  proper  party  plain- 
tiff; but  it  is  contended  that  the  action  of  the  legislatnre  in  so  amend- 
ing said  law  that  it  was  no  longer  a  violation  thereof  for  an  officer  om 
the  retired  list  to  hold  such  office,  had  30  changed  the  relati<m  of  the 
territory  that  it  no  longer  had  any  interest  in  the  question;  as,  if  the 
law&  of  the  United  States  only  were  being  violated,  they,  and  not  the 
territory,  were  the  proper  parties  plaintiff.  But  if  we  concede  the  en- 
tire argument  of  the  defendant  upon  this  question,  it  would  not  then 
appear  that  said  amendment  could  have  any  effect  upon  this  cause, 
for  this  action  was  commenced  before  said  amendment  was  made,  and 
the  rights  of  the  parties,  as  they  existed  before  the  enactment  of  said 
amend menty  were  protected  by  the  provisions  of  the  act  which  con- 
tained said  amendment.  But,  in  our  opinion,  said  amendment 
could  have  no  influence  upon  this  case,  even  if  rights  had  not  been 
protected  as  above  stated,  for  the  reason  that  said  section  1860  is  a 
part  of  the  organic  law  of  this  territory,  and,  as  such,  of  as  full  force 
and  effect  therein  as  an  act  of  its  own  legislature,  with  the  additional 
sanction  that  it  is  beyond  the  power  of  said  legislature  to  change  or 
modify  the  same;  besides,  'we  think  that  the  territory  has  an  interest 
in  seeing  that  its  officers  are  not  violators  of  any  law,  whether  of  its 
own  enactment  or  the  enactment  of  congress;  as  the  act  of  the  officer 
would  be  equally  culpable,  whether  by  holding  an  office  he  violated  a 
law  of  the  United  States  or  this  territoiy. 

Again,  at  the  time  of  the  election  of  the  defendant  to  said  office, 
he  was,  if  be  belonged  to  the  army  of  the  United  States,-  ineligible 
thereto  by  the  laws  of  the  territory ;  hence  all  votes  cast  for  him  were 
of  no  effect,  and  the  declaration  of  his  election  could  confer  no  rights 
upon  him;  and  if  all  laws  that  rendered  him  so  ineligible  were  after- 
wards repealed,  such  repeal  could  not,  in  itself,  validate  said  elec- 
tion, and  confer  upon  him  the  right  to  hold  said  office  until  he  had 
been  legally  elected  or  appointed  thereto.  We  think  that  the  action 
was  properly  brought  in  the  name  of  the  territory,  and  that  no  chan^ 
of  the  law  has  been  made  which  can  prevent  the  territory  from  pros- 
ecuting the  same  to  final  judgment. 
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As  to  the  other  question  above  stated :  The  language  of  said  sec- 
tion 1860,  so  far  as  it  is  material  to  this  inquiry^  is  as  follows :  '*No 
person  belongii:ig  to  the  army  or  navy  shall  be  elected  to  or  hold  any 
civil  office  in  any  territory."  Does  an  officer  upon  the  retired  list 
belong  to  the  army,  within  the  meaning  of  this  section  ?  Counsel  for 
defendant  contends  that,  in  view  of  the  fact  that  in  a  statute  of  later 
date  than  the  one  above  quoted,  congress  had  provided  that  no  of- 
ficer on  the  active  list  should  hold  any  civil  office,  thereby  showed  its 
intention  not  to  prohibit  those  upon  the  retired  list  from  holding  any 
and  all  civil  offices.  But  it  must  be  borne  in  mind  that  when,  at  a 
date  long  after  the  original  enactment  of  both  of  said  laws,  congress 
came  to  revise  them,  it  treated  both  as  in  full  force,  and  re-enacted 
them  as  a  part  of  the  Revised  Statutes, — one  as  a  part  of  section  1860, 
above  quoted,  and  the  other  as  section  1222, — ^and  the  date  of  such  re- 
enactment  was  long  subsequent  to  the  creation  of  the  retired  list  of  the 
army.  The  dates  at  which  these  statutes,  respectively,  were  origi- 
nally enacted,  can,  therefore,  have  little  or  no  force,  and  we  must  rec- 
ognize both  as  part  of  the  law  of  the  land,  unless  they  are  so  contra- 
dictory that  they  cannot  stand  together,  and  this  we  cannot  hold  them 
to  be ;  for  one  applies  the  prohibition  to  all  civil  offices,  and  the  other 
to  those  in  territories  only.  And  it  would  be  entirely  competent  for 
congress  to  adopt  one  rule  as  to  civil  officers  in  territories,  and  a  dif- 
ferent one  as  to  such  officers  elsewhere.  Besides,  we  could  not  hold  the 
more  comprehensive  section  as  to  territories  to  have  been  repealed  by 
the  simple  enactment  of  a  more  restrictive  one,  as  applicable  to  the 
entire  body  of  officers  of  the  army. 

The  language  of  section  1860,  above  quoted,  then,  must  be  consid- 
ered as  entirely  unaffected  by  the  other  section  above  referred  to,  and 
receive  the  construction  which  the  words  used  would,  in  their  ordi- 
nary signification,  indicate;  and  if  the  status  of  officers  upon  the 
retired  list  of  the  army  is  such  that  thjBy  must  properly  and  fairly  be 
said  to  belong  to  the  army,  then  they,  as  well  as  officers  on  the  active 
list,  are  within  the  prohibition  prescribed  by  said  section.  Itis  clear 
that  said  officers  have  not,  by  any  act  of  their  own,  ceased  to  belong 
to  the  army,  for  many  of  them  are  placed  upon  said  retired  list 
against  their  will,  and  subject  to  a  strong  protest  on  their  part,  and  it 
must  follow  that  if  they  have  ceased  to  belong  to  the  army,  it  is  be- 
cause congress  has  so  enacted.  Has  congress  done  this?  Certainly 
not  in  express  terms,  nor  do  we  think  it  has  by  implication ;  for  all 
that  congress  has  done  is  to  provide  that  they  shall  be  relieved  from 
certain  duties,  and  shall  be  deprived  of  a  portion  of  the  pay  of  their 
rank;  and  instead  of  providing  that  such  officers  shall  not  belong  to 
the  army,  it  has,  in  our  opinion,  expressly  provided  that  they  shall ; 
for  section  1094  of  the  Eevised  Statutes  provides  that  the  army  shall 
consist,  among  other  classes,  of  the  officers  on  the  retired  list,  and 
that  which  is  thus  made  a  constituent  part  of  the  army  can  hardly  be 
said  not  to  belong  to  it.  Besides,  congress  can  at  any  time  provide 
v.7p,no.2 — 6 
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for  the  return  to  active  duty  of  all  such  officers,  and  this  without  any 
act  or  consent  on  their  part;  and  if,  as  such  retired  officers,  they  are 
not  a  part  of  the  army,  then  congress  can,  without  any  consent  on 
their  part,  transfer  a  particular  body  of  men  from  private  life  to  the 
army,  and  leave  all  other  classes  unaffected  by  said  legislation. 

Upon  a  full  consideration  of  all  the  statutes  upon  the  subject,  we 
think  that  officers  upon  the  retired  list  belong  to  the  army.  Besides,  the 
supreme  court  of  the  United  States,  in  the  case  of  U.  S.  v.  Tyler,  105, 
U.  S.  244,  seems  to  have  decided  substantially  this  question ;  for  Mr. 
Justice  Miller,  in  deciding  said  cause,  and  speaking  for  the  entire 
court,  rendered  the  following  opinion : 

"There  is  a  manifest  difference  in  the  two  kinds  of  retirement,  namely,  re- 
tiring from  active  service,  and  retiring  wholly  and  altogether  from  the  serv- 
ice. In  the  latter  case,  such  reward  or  compensation  as  congress  thought 
proper  to  bestow,  namely,  one  yearns  pay  and  allowance  in  addition  to  what 
was  previously  allowed,  is  given  at  once,  and  the  connection  is  ended.  In 
the  former  case,  compensation  is  continued  at  a  reduced  rate,  and  the  connec- 
tion is  continueil,  with  a  retirement  from  active  service  only.  The  question 
is,  therefore,  whether  an  officer  thus  situiited  is  in  the  service  within  the 
meaning  of  section  1262.  Tliat  section  allows  an  increase  of  pay  for  every 
five  years*  service.  When  the  service  ends  there  am  be  no  increase  on  that 
account.  As  long  as  the  service  continues,  the  increased  pay  applies  whenever 
it  amounts  to  five  years.  The  law  under  which  these  officers  are  retired  does 
not  require  their  consent,  nor  does  it  require  that  the  order  for  their  retire- 
ment shall  be  based  upon  any  absolute  incapacity  for  further  service.  It  may 
be  based  upon  age,  which,  being  fixed  at  a  minimum  of  sixty-two  years,  by 
no  means  implies  such  incapacity.  It  may  be  based  upon  wounds  received 
in  battle;  but  the  person  retired  for  this  cause  may,  for  many  purposes,  be  a 
very  useful  officer. 

"The  provisions  of  the  statutes,  and  their  uniform  treatment  of  these  of- 
ficers, is  conformable  to  this  view,  and  necessarily  implies  that,  while  not 
required  to  perform  full  service,  they  are  a  part  of  the  army,  and  may  be  as- 
signed to  such  duty  as  the  laws  and  regulations  permit.  Section  1094  of  the 
Revision  designates  specifically,  by  a  catalogue  of  twenty-eight  items,  of  what 
the  army  of  the  United  States  consists,  and  the  twenty-seventh  item  of  this 
enumeration  is  « the  officers  of  the  army  on  the  retired  list.*  They  are,  then, 
by  law  a  part  of  the  army.  Section  1256  enacts  that  •  officers  retired  from 
active  service  shall  be  entitled  to  wear  the  uniform  of  the  rank  on  which  they 
may  be  retired.  They  shall  continue  to  be  borne  on  the  army  register,  and 
shall  be  subject  to  the  rules  and  articles  of  war,  and  to  trial  by  general  court- 
martial  for  any  breach  thereof.'  Section  1259  declares  that  Ihev  may  be  as- 
signed to  duty  at  the  Soldiers'  Home;  and  section  1260,  that  they  may  be  de- 
tailed to  serve  as  professors  in  any  college.  It  is  impossible  to  hold  that  men- 
who  are  by  statute  declared  to  be  a  part  of  the  army, — who  may  wear  its  uni- 
form, whose  name  shall  be  borne  upon  its  register,  who  may  be  assigned  by 
their  superior  officers  to  specified  duties  by  detail  Jis  other  officers  are,  who 
are  subject  to  the  rules  and  articles  of  war,  and  may  be  tried,  not  by  a  jury, 
as  other  citizens  are,  but  by  amilitjiry  court-martial,  for  any  breach  of  those 
rules,  and  who  may  finally  be  dismissed  on  such  trial  from  the  service  in  dis- 
grace—are still  not  in  the  military  service.  If  congress  chose  to  provide  for 
their  qualified  relief  from  active  duty,  and  for  a  diminished  compensation,  it 
did  not  discharge  them  from  their  other  obligations  as  part  of  the  army  of 
the  United  States.  *  *  *  AVe  are  of  opinion  that  retired  officers  are  in 
the  military  service  of  the  government,  and  that  tlie  increiised  pay  of  ten  per 
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<fentuiii  for  each  five  years'  service  applies  to  the  years  so  passed  in  the  serv- 
ice after  retirement  as  well  as  before." 

Much  has  been  said  about  the  hardship  of  depriving  a  wounded 
soldier  of  an  office  to  which  he  has  been  called  by  the  people;  but 
with  this  we  have  nothing  to  do,  as  it  is  our  duty  to  adjudicate  the 
law  as  we  find  it,  and  not  to  encroach  upon  the  legislative  branch  of 
our  government  by  enacting  laws  to  meet  the  exigencies  of  particular 
^ases. 

It  follows,  from  all  that  has  been  said,  that  defendant  was  and  is 
not  eligible  to  the  said  office  of  county  treasurer,  of  which  he  was  and 
is  in  possession,  and  that  the  judgment  of  otister  rendered  against 
him  by  the  district  court  must  be  affirmed;  and  it  is  so  ordered. 

Grbene,  G.  J.,  concurs, 
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SUPREME  COURT  OF  NEV  ABA. 

(19  Nev.  103) 

Thompson  v.  Beno  Savings  Bane  and  others. 

Filed  May  20,  1885. 

L  Corporations  — Certificate  op  Incorporation  —  Subscribers  to  Stock  — 
Estoppel. 

The  certificate  of  incorporation  of  a  company  is  made  for  the  henefit  of  the 
public  and  not  of  the  corporation.  Those  who  participated  in  the  incorpora- 
tion, and,  by  a  certificate  made  in  pursuance  of  law,  announced  the  amount  of 
its  capital  stock,  cannot,  as  against  the  creditors  of  the  corporation,  contradict 
their  own  certificate. 

2.  Same— Stockholder  and  Company— Effect  of  Secret  Arrangement. 

Any  secret  arrangements  between  the  corporation  and  its  stockholders,  by 
which  the  responsibility  of  the  latter  is  made  less  than  it  appears  to  be  under 
the  articles  of  incorporation,  is  void  as  against  creditors. 

3.  Same—Certificate— Apparent  Subscriber  to  Stock— Estoppel. 

A  party  who  permits  his  name  to  remain  in  the  certificate  of  incorporation  as 
tbat  of  a  subscriber  to  shares  of  its  stock,  cannot  afterwards,  as  against  credit- 
ors, deny  such  subscription. 

4.  Same — Creditor — Stockholder — Situation — Course  to  be  Pursued. 

A  party  who  is  at  once  a  creditor  and  a  subscriber  to  the  stock  of  a  corporation, 
must,  upon  the  failure  of  the  company,  pay  up  the  amount  of  his  unpaid  sub- 
scription and  surrender  the  collateral  securities.  He  can  then  participate  in  the 
fund  ratably  with  the  other  creditors. 

6.  Same— Obligation  of  Individual  Subscriber  —  Liability  to  Creditor  of 
Company— Remedy. 

The  obligation  of  a  subscriber  to  stock  of  a  corporation  is  several  and  not 
joint.  He  may  be  sued  by  a  creditor  of  the  corporation  for  the  amount  of 
his  unpaid  subscription,  and,  if  he  holds  himself  aggrieved  thereby,  he  must 
seek  his  remedy  as  against  the  other  stockholders  in  default  like  himself. 

6.  Equity  Practice — Complainant — Sun  by  One  Creditor  or  All  —Law  ofi 

Nevada. 

The  rule  of  equity  that  one  or  more  creditors  may  sue  for  the  benefit  of  all 
who  may  elect  to  come  in  and  stand  by  the  decree,  is  adopted  by  the  statutes  of 
Nevada,  (Comp.  Laws,  $  1077.) 

7.  Same— Amendment  to  Include  Fellow- Creditors  in  a  Bill  Filed  by  In- 

dividual. 

Equity  allows  a  creditor  who  has  filed  a  bill  in  his  own  interest  to  afterwards 
amend  it  so  as  to  include  other  creditors  of  his  class  as  participants  in  the  re- 
lief. 

Appeal  from  a  judgment  of  the  Seventh  judicial  district  court,  en- 
tered in  favor  of  plaintiff,  and  from  an  order  denying  defendants  a 
new  trial. 

R.  M.  Clarke  and  T.  Coffin,  for  appellantg. 

M.  N.  Stone  and  Lindsay  d  Dickson,  for  respondents. 

Belknap,  C.  J.  The  Beno  Savings  Bank  is  a  corporation  organ- 
ized under  the  laws  of  this  state  for  banking  purposes.  It  was  en- 
gaged in  the  business  of  banking  from  its  organization,  in  the  month 
of  April,  1876,  until  the  twenty-fourth  day  of  June,  1880,  when  it  be- 
came involved  and  suspended  business.  It  was  then  indebted  to 
plaintiff  Thompson  and  many  others,  some  of  whom^  for  convenience. 
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assigned  their  demands  to  him.  Thompson  recovered  judgment 
against  the  hank.  An  execution  issued  upon  the  judgment  was  re* 
turned  nulla  bona,  and  thereupon  Thompson  hrought  this  suit  in 
equity  against  the  hank  and  Lake,  averring,  among  other  things,  the 
recovery  of  the  judgment;  that  the  bank  had  no  assets  subject  to  exe- 
cution; that  Lake  was  indebted  to  the  bank  in  the  sum  of  $17,500 
upon  his  unpaid  subscription  to  its  capital  stock ;  and  prayed  that  this 
amount  be  applied  to  the  payment  of  the  judgment.  The  suit  was 
brought  in  the  first  place  by  Thompson  for  himself  alone.  At  the 
commencement  of  the  trial  the  complaint  was  amended  so  that  all 
other  creditors  who  would  contribute  to  the  expense  of  the  suit  could 
come  in  as  parties  and  seek  relief  with  the  plaintiff.  A  decree  was 
rendered  in  favor  of  plaintiff.  From  the  decree,  and  an  order  over- 
ruling a  motion  for  a  new  trial,  this  appeal  is  taken. 

The  certificate  of  incorporation  of  the  bank  fixes  its  capital  stock 
at '$100,000,  divided  into  100  shares,  of  the  par  value  of  $1,000  each. 
The  bank  commenced  business  with  the  sum  of  $30,000,  of  which 
defendant  Lake  paid  $7,500.  Lake  claims  that  he  is  not  liable, 
because  this  sum  was  not  paid  as  a  subscription  to  capital  stock, 
but  as  a  capital  upon  which  the  bank  was  to  carry  on  its  business, 
and  avers  that  it  was  agreed  among  those  who  paid  the  money  that 
it  should  be  in  full  of  all  liability  as  to  them. 

The  capital  stock  of  a  corporation,  other  than  a  mining  corpora- 
tion, is  the  amount  of  money  paid  or  promised  to  be  paid  for  the  pur- 
poses of  the  corporation.  It  is  a  fixed  sum,  not  to  be  increased  or 
diminished  except  in  the  rtiode  permitted  by  statute.  This  sum  the 
law  requires  shall  be  stated  in  the  certificate  of  incorporation,  to  be 
filed  with  the  county  clerk  of  the  county  in  which  the  principal  place 
of  business  of  the  corporation  is  situated,  and  a  copy  in  the  office  of 
the  secretary  of  state.     The  purpose  of  this  requirement  is  obvious. 

The  shareholders  are  not,  under  the  constitution,  liable  for  the 
debts  of  the  corporation.  The*  capital  stock,  and  especially  the  unpaid 
subscriptions  thereto,  is  a  trust  fund  for  the  benefit  of  the  general 
creditors.  Where,  therefore,  the  law  requires  a  public  declaration  of 
the  amount  of  the  capital  upon  which  a  corporation  operates,  it  con- 
templates a  truthful  statement  in  which  the  general  public  dealing 
with  the  corporation  may  confide.  The  certificate  is  made  for  the 
benefit  of  the  public,  not  for  the  corporation  or  its  stockholders. 
Those  who  participated  in  the  incorporation  of  this  bank,  and,  by  a 
certificate  made  in  pursuance  of  the  statute,  announced  the  amount 
of  its  capital  stock,  cannot,  as  against  the  creditors  of  the  corpora- 
tion, contradict  their  own  certificate.  Defendant  Lake  signed  it,  was 
president  and  one  of  the  directors  of  the  bank,  participated  in  the 
management  of  its  affairs  during  the  period  it  was  engaged  in  busi- 
ness, and  received  dividends  upon  his  investment.  He  cannot  now 
be  heard  to  deny  the  truth  of  the  certificate  which  he  helped  make, 
and  to  Assert  that  the  capital  of  the  corporation  was  $30,000,  instead 
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of  $100,000.     Not  only  will  equity  refuse  to  hear  the  defense  inter- 
posed, but  the  arrangement  alleged  to  have  been  made  is  in  defiance 
of  the  statute  under  which  the  bank  was  incorporated. 
Section  3543  of  the  Compiled  Laws  provides : 

"It  shall  not  be  lawful  for  the  directors  to  divide,  withdraw,  or  in  any  way 
pay  to  the  stockholders,  or  any  of  them,  any  part  of  the  capital  stocky  nor  to 
reduce  the  amount  of  the  same." 

Of)her  provisions  of  the  laws  upon  the  subject  of  corporations  per- 
mit an  increase  or  diminution  of  capital  stock.  Whether  the  provis- 
ion concerning  a  reduction  applies  to  corporations  of  the  character  of 
defendant  it  is  unnecessary  to  inquire,  since  it  is  not  pretended^  in  ^ 
this  case  that  any  reduction  was  made  in  compliance  with  law.  The 
statute  requires  that  any  change  in  the  amount  of  capital  stock  shall 
be  made  at  a  stockholders'  meeting  called  for  that  purpose,  upon 
notice  specifying  the  object  of  the  meeting  and  the  proposed  changes, 
which  notice  shall  be  published  for  eight  weeks  in  a  newspaper  of  the 
county  in  which  the  principal  place  of  business  of  the  corporation  is 
located.     Comp.  Laws,  §§  3401,  3406-3408,  3644. 

The  publicity  required  in  this  proceeding  is  for  the  purpose — in  part, 
at  least — of  advising  the  public  dealing  with  the  corporation  of  the  pro- 
posed change.  The  requirement  of  the  statute — Firsts  that  the  pub- 
licly recorded  certificate  of  incorporation  shall  state  the  amount  of 
the  capital  stock;  and,  second^  that  any  change  in  the  amount  thereof 
shall  only  be  made  after  extended  public  notice — is  in  direct  conflict 
with  the  secret  contrivance  alleged  to  have  been  made  by  Lake  and 
his  associates. 

The  decisions  uniformly  hold  that  any  secret  arrangement  between 
the  corporation  and  its  stockholders,  by  which  the  responsibility  of 
the  latter  is  made  less  than  it  appears  to  be  under  the  articles  of  in- 
corporation, is  void  as  against  creditors.  Thus,  in  Allibone  v.  Hager, 
46  Pa.  St.  48,  the  registered  certificate  of  incorporation  showed  that 
a  given  amount  of  stock  remained  unpaid.  The  defendants,  who  had 
prepared  the  certificate,  claimed  that  the  unpaid  balance  represented 
stock  subscribed  for  by  them  as  agents  of  the  corporation,  to  be  sold 
by  it  when  in  need  of  funds.  The  court  overruled  the  defense,  in 
this  language : 

"But,  if  I  comprehend  the  ground  of  defense,  it  seems  to  me  to  be  directly 
in  conflict  with  the  act,  and  in  contradiction  of  the  certificate.  The  act  re- 
quires the  stock  to  be  subscribed  for,  and  by  persons  who  are  to  become  mem- 
bers of  the  company,  and  the  certificate  shows  that  all  the  original  stock  was 
subscribed  by  and  for  the  defendants  in  this  suit.  Whatever  might  be  the 
law  between  them  and  the  corporation,  as  between  them  and  the  public  the 
certificate  is  conclusive.  I  cannot  agree,  therefore,  with  the  position  that 
creditors  have  only  the  rights  and  equities  of  the  corporation  as  against  the 
stockholders.  They  have  the  rights  which  the  statute  gives;  no  more  and  no 
less.  The  certificate  discloses  the  extent  of  the  capital  stock,  and  the  statute 
renders  all  the  subscribers  to  it  liable  for  its  payment  when  creditors  call. 
Were  undisclosed  arrangements  permitted  to  defeat  or  control  the  effect  of 
the  certificate,  that  safeguard  would  at  once  become  a  snare  instead  of  a  pro* 
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tection.    If  capital  seeks  for  immunities,  it  must  take  then?  with  such  liahll- 
ities  as  are  the  terms  upon  which  they  are  granted." 

In  McHose  v.  Wheeler,  45  Pa.  St.  40,  the  certificate  was  acknowl- 
edged and  recorded,  certifying  that  $100,000  was  subscribed  as  the 
capital  stock  of  a  corporation,  and  that  one-quarter  of  this  amount 
had  been  paid  in.  The  certificate  was  untrue.  Many  of  the  persons 
named  as  subscribers  had  not  subscribed,  and  no  money  was  paid  in. 
The  court  held  that  if  a  person  named  in  the  certificate  as  a  member 
acted  as  such,  or  did  not  promptly  disavow  his  alleged  membership, 
upon  discovering  the  use  of  his  name,  by  showing  that  he  was  not  a 
member,  he  would  be  deemed  as  ratifying  the  relation  as  to  creditors ; 
that  the  defendants,  who  were  incorporators,  could  not  set  up  their 
own  faults  and  mistakes  in  their  organization  as  a  defense  against 
creditors;  and  that,  therefore,  it  was  immaterial  that  no  part  of  the 
stock  had  been  paid  in,  although  the  statute  under  which  the  corpora- 
tion was  created  required  one-quarter  of  the  amount  to  be  paid. 

Appellant,  with  others,  assumed  control  of  the  bank.  He  must  be 
held  to  the  consequences  of  this  connection.  Persons  dealing  with 
the  bank  were  assured  that  its  capital  was  $100,000.  The  law  con- 
templates that  this  representation  shall  be  true.  Appellant  entered 
into  an  arrangement  by  which  he  appeared  to  comply  with  the  ar- 
ticles of  incorporation.  He  must  perform  the  obligation  which  he 
appeared  to  assume.  If  he  did  not  expressly  subscribe  for  stock,  the 
law  implies  an  agreement  upon  his  part  to  pay  his  proportionate 
share.  He  received  one-quarter  of  the  profits  of  the  concern  when  it 
was  apparently  prosperous,  and  is  justly  decreed  to  be  a  subscriber  to 
its  stock  to  the  same  extent.  Having  received  the  advantages  of 
stockholdership,  he  cannot  escape  its  responsibilities. 

Appellant  is  a  creditor  of  the  bank  in  a  larger  sum  than  the 
amount  of  his  unpaid  subscription,  and.  claims  the  right  to  set  off 
his  liability  with  the  bank's  indebtedness.  In  Scammon  v.  Kimball, 
92  U.  S.  366,  it  was  held,  upon  similar  facts,  that  set-off  could  not  be 
allowed.     In  deciding  the  case,  the  court  said: 

"Such  an  indebtedness  [for  unpaid  shares]  constitutes  an  exception  to  the 
rule,  that,  when  there  are  mutual  debts,  *  one  may  be  set  against  the  other,' 
as  originally  provided  by  act  of  parliament;  or,  perhaps,  it  .would  be  more 
accurate  to  say  that  the  rule  does  not  apply  when  it  appears  that  the  debts 
are  not  in  the  same  right,  as  well  as  mutual.  U.  8,  v.  Eckford,  6  Wall.  488. 
Courts  of  equity,  following  the  law,  will  not  allow  a  set-off  of  a  joint  debt 
against  a  separate  debt,  or  of  a  separate  debt  against  a  joint  debt;  nor  will 
such  courts  allow  a  set-off  of  debts  accruing  in  different  rights,  except  under 
very  special  circumstances,  and  when  the  proofs  are  clear  and  the  equity  is 
very  strong.    2  Story,  Eq.  §  1437." 

The  debt  which  the  appellant  owes  for  his  unpaid  stock  is  a  trust 
fund  which  equity  will  distribute  among  all  of  the  creditors.  The 
proofs  show  a  deficiency  in  the  fund.  Each  must,  therefore,  take  his 
dividend  pro  rata.  If  the  set-off  were  allowed,  the  appellant  would 
appropriate  the  entire  fund.    "If  such  a  defense  were  entertained/' 
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said  the  supreme  court  of  Pennsylvania  in  Macungie  Sav,  Bank  v. 
Bastian,  12  Chi.  Leg.  N.  409,  "the  eflfeet  would  be  to  withdraw  from 
depositors  and  other  creditors  of  the  insolvent  bank  a  portion  of  the 
very  fund  which  was  specially  provided  for  the  common  benefit  of  all 
alike,  and  apply  it  to  the  sole  benefit  of  the  defendant,  who,  at  best, 
has  no  better  right  thereto  than  other  depositors.  If  every  delinquent 
subscriber  to  the  capital  stock  could  thus  pay  his  subscription,  what 
'  would  become  of  other  depositors  and  creditors  of  the  insolvent  bank? 
It  is  not  difficult  to  see  what  a  perversion  it  would  be  of  the  trust 
fund,  and  to  what  gross  injustice  it  would  necessarily  lead." 

The  bank's  indebtedness  to  appellant  is  collaterally  secured.  The 
district  court  correctly  held  that  appellant  must  pay  the  amount  of 
his  unpaid  subscription  and  surrender  the  collateral  securities.  He 
could  then  participate  in  the  fund  ratably  with  the  other  creditors. 

Objection  is  made  for  want  of  proper  parties  to  maintain  this  suit. 
It  is  urged  that  the  other  stockholders  should  be  made  parties  defend- 
ant, to  the  end  that  each  shall  contribute  his  proportion  to  the  debt, 
and  also  that  all  of  the  creditors  should  be  united  as  plaintiffs,  so 
that  each  may  receive  his  proportion  of  the  fund,  and  the  matter  be 
finally  determined  in  one  suit.  In  a  proceeding  to  wind  up  and 
finally  settle  all  of  the  affairs  of  the  bank,  all  of  the  stockholders 
would  be  necessary  parties  defendant.  This  is  not  such  a  proceed- 
ing, but  one  to  subject  the  equitable  assets  of  the  bank  to  the  claim 
of  the  creditors.  If,  in  this  proceeding,  the  defendant  is  required  to 
pay  more  than  his  proportionate  share  of  the  debts  of  the  bank,  he 
may  in  an  action  against  the  remaining  stockholders,  require  them 
to  contribute  their  fair  share.  In  Hatch  v.  Dana,  101  U.  S.  210, 
this  question  was  considered.     The  court  said: 

"The  liability  of  a  subscriber  for  the  capital  stock  of  a  cojnpany  is  several 
and  not  joint.  By  his  subscription  each  becomes  a  several  debtor  to  the  com- 
pany; as  much  so  as  if  he  had  given  his  promissory  note  for  the  amount  of 
his  subscription.  At  law,  certainly,  his  subscription  may  be  enforced  against 
him  without  joinder  of  other  subscribers;  and  in  equity  liis  liability  does  not 
cease  to  be  several.  A  creditora'  bill  merely  subrogates  the  creditor  to  the 
place  of  the  debtor,  and  garnishes  the  debt  due  to  the  indebted  corporation. 
It  does  not  change  the  character  of  the  debt  attached  or  garnished.  It  may 
be  that  if  the  object  of  the  bill  is  to  wind  up  the  affairs  of  this  corporation, 
all  the  shareholders,  at  least  so  far  as  they  can  be  ascertained,  should  be  made 
parties,  that  complete  justice  may  be  done  by  equalizing  the  burdens,  and 
in  order  to  prevent  a  multiplicity  of  suits.  But  this  is  no  such  case.  The  ' 
most  that  can  be  said  is  that  the  presence  of  all  the  stockholdera  might  be 
convenient,  not  that  it  is  necessary.  When  the  only  object  of  a  bill  is  to  ob- 
tain payment  of  a  judgment  against  a  corporation  out  of  its  credits  or  intan- 
gible property, — that  is,  out  of  its  unpaid  stock,— -there  is  not  the  same  reason 
for  requiring  all  the  stockholders  to  be  made  defendants.  In  such  a  case  no 
stockholder  can  be  required  to  pay  more  than  he  owes." 

In  Marsh  v.  Burroughs,  1  Woods,  468,  the  non-joinder  of  parties 
was  set  up  in  defense.     The  court  said : 

"A  judgment  creditor,  who  hixs  exhausted  his  legal  remedy,  may  pursue 
in  a  court  of  equity  any  equitable  interest,  trust,  or  demand  of  his  debtor,  in 
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whosesoever  hands  it  may  be;  and  if  the  party  thus  reached  has  a  remedy 
over  against  other  partias  for  contribution  or  indemnity,  it  will  be  no  defense 
to  the  primary  suit  against  liim  that  they  are  not  parties.  If  a  creditor  were 
to  be  stayed  until  all  such  parties  could  be  made  to  contribute  their  propor- 
tionate shares  of  the  liability,  he  might  never  get  his  money."  Ogiloie  v. 
Knox.  Ins.  Co.  22  How.  380;  Bartlett  v.  Drew,  hi  ^.  Y.  587. 

The  authorities  are  somewhat  conflicting  upon  the  question  as  to 
necessary  parties  plaintiff,  in  suits  of  this  character.  In  Marsh  v. 
Burroughs,  Mr.  Justice  Bradley  said : 

"It  has  long  been  settled  that  a  judgment  creditor,  who  has  exhausted  his 
legal  remedy  by  execution  returned  nulla  bona,  may  alone,  or  with  other 
judgment  creditors,  file  a  lien  against  persons  holding  property  of  the  debtor, 
which,  on  account  of  fraud  or  tlie  existence  of  a  trust,  cannot  be  reached  by 
execution." 

To  the  same  efifeot  is  Bartlett  v.  Drew,  57  N.  Y.  587.  This  rul- 
ing goes  farther  than  is  necessary  to  uphold  the  present  case. 
Other  cases  hold  that  all  persons  interested  in  the  subject-matter  of 
the  suit  must  be  made  parties,  so  that  complete  justice  may  be  done, 
and  a  multiplicity  of  suits  avoided.  An  exception  to  this  rule  has 
been  uniformly  allowed  in  cases  of  the  character  of  the  present  one, 
when  there  are  many  persons  having  a  common  interest.  In  such 
cases  one  or  more  may  sue  for  the  benefit  of  all,  and  those  who  come 
in  and  establish  their  claims  share  with  the  plaintiff  in  the  benefit  of 
the  decree.  The  doctrine  is  thus  stated  by  Chancellor  Walworth  in 
Ilallctt  V.  Hallett,  2  Paige,  Ch.  19: 

"If  there  are  many  parties  standing  in  the  same  situation  as  to  their 
rights  or  claims  upon  a  particular  fund,  and  when  the  shares  of  a  part  cannot 
be  determined  until  the  rights  of  all  the  others  are  settled  or  ascertained,  as 
in  the  case  of  creditors  of  ah  insolvent  estate,  or  residuary  legatees,  all  the 
parties  interested  in  the  fund  must,  in  general,  be  brought  before  the  court, 
so  that  there  may  be  but  one  account,  anu  one  decree  settling  the  rights  of 
all.  And  if  it  appears  on  the  face  of  the  complainant's  bill  that  an  account 
of  the  whole  fund  must  be  taken,  and  that  there  are  other  parties  interested 
in  the  distribution  thereof,  to  whom  the  defendants  would  be  bound  to  ren- 
der a  similar  account,  the  latter  may  object  that  all  who  have  a  common  in- 
terest with  the  com plai mints  are  not  before  the  court.  In  these  cuses,  to  rem- 
edy the  practical  inconvenience  of  making  a  great  number  of  parties  to  the 
suit,  and  compelling  those  to  litigate  who  might  otherwise  make  no  claim 
upon  the  defendants,  or  the  fund  in  their  hands,  a  method  has  been  devised 
of  permitting  the  complainants  to  prosecute  in  behalf  of  themselves,  and  all 
others  standing  in  the  same  situation  who  may  afterwards  elect  to  come  in 
and  claim  as  parties  to  the  suit,  and  bear  their  proportion  of  tlie  expenses  of 
the  litigation." 

This  rule  of  equity  practice  was  adopted  in  this  state  by  section 
1077  of  the  Compiled  Laws.  The  provision  enacts,  among  other 
things,  that  "when  the  question  is  one  of  common  or  general  inter- 
est, of  many  persons,  *  *  *  one  or  more  may  sue  or  defend  for 
the  benefit  of  all."     See,  also,  McKenzie  v.  UAmoureuXy  11  Barb.  516. 

The  amendment  to  the  complaint  heretofore  mentioned,  by  which 
the  other  creditors  could  come  in  aud  prosecute  the  suit  with  the 
plaintiff,  brought  the  case  within  the  exception  stated.     The  amend- 
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ment  wa?  made  immediately  before  the  trial,  but  the  court,  by  its  de- 
cree, allowed  the  remaining  creditors  a  reasonable  time — 30  days 
from  the  entry  of  the  decree — within  which  to  prove  their  claims  and 
share  with  the  plaintiff  in  the  distribution  of  the  trust  fund.  None 
came  in;  but  no  complaint  in  this  regard  has  been  suggested  in  be- 
half of  any  creditor. 

The  action  of  the  district  court  in  this  particular  is  consonant  with 
the  equity  practice.  "The  court  will  generally,  at  the  hearing,  allow 
a  bill,  which  has  originally  been  filed  by  one  individual  of  a  numer- 
ous class  in  his  own  right,  to  be  amended,  so  as  to  make  such  indi- 
vidual sue  on  behalf  of  himself  and  the  rest  of  the  class."  1  Daniell, 
Ch.  PI.  &  Pr.  245.  Nor  does  it  appear  that  notice  to  the  other  cred- 
itors was  necessary.  Thompson,  in  his  Treatise  upon  the  Liability  of  " 
Stockholders,  says  of  suits  brought  by  one  creditor  in  behalf  of  him- 
self, and  all  others  who  may  come  in  and  establish  their  debts : 

"This  does  not  mejin  that  the  creditor  who  files  the  bill  is  under  any  obli- 
gation to  look  up  all  the  widely-scattered  creditors  of  the  corporation,  and  get 
their  consent  to  the  filing  of  the  bill,  or  notify  them  to  join  him  in  it."  Sec- 
tion 361. 

The  decree  and  order  of  the  district  court  are  aflSrmed. 

During  the  pendency  of  this  appeal,  Mr.  Lajte,  defendant  herein, 
has  died.  An  order  has  been  made  directing  the  substitution  of  the 
administrator  of  his  estate. 


(18  Nev.  361)  j^^^^  ^  Bender,  Adm'r,  etc.^ 

Filed  May  25,  1886. 
Divorce— Alimony— Acts  op  1861  and  1873. 

Sections  25  and  27  of  the  divorce  law  (act  1861)  is  to  be  construed  now  consist- 
ently with  the  act  defining  the  rights  of  hiLsbands  and  wives,  (act  1873,)  and 
not  according  to  the  common  law,  as  before  the  passage  of  the  latter  act.  ' 

Appeal  from  a  judgment  of  the  Seventh  judicial  district  court, 
Washoe  county,  entered  in  favor  of  defendant,  and  from  an  order  de- 
nying plaintiff's  motion  for  a  new  trial  as  to  the  property  rights. 

C.  T.  Farian. and  Lindsay  dc  Dickson,  for  appellant. 

Win,  Webster  and  J.  F.  Alexander,  for  respondent. 

Leonard,  J.  A  rehearing  was  granted  in  this  case  upon  that  por- 
tion of  the  decree  directing  the  payment  of  $150,  monthly,  to  plain- 
tiff during  her  life-time,  or  so  long  as  she  should  remain  unmarried, 
and  making  the  same  a  charge  and  lien  upon  certain  real^ estate,  the 
separate  property  of  the  deceased,  M.  C.  Lake;  and  in  the  order  we 
invited  argument  touching  the  correctness  of  the  decision  in  Wuest  v. 
Wuest,  17  Nev.  221.  In  that  case  we  held  that,  under  the  statute 
and  upon  the  facts,  the  court  did  not  err  in  awarding  all  the  property 
of  the  husband,  of  about  the  value  of  $1,500,  to  the  wife  for  her  sup- 
port. There  was  nothing  in  the  record  showing  the  value  of  the  use 
of  the  property,  or  that  its  use  would  support  her.  The  utmost  ex- 
tent of  the  decision  was  to  the  effect  that,  in  an  action  of  divorce  for 

1  For  original  decision  and  report  of  this  case,  see  4  Pac.  IIbp.  711. 
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extreme  cruelty,  the  court  may  award  all  of  the  guilty  husband's 
property  to  tl.e  wife,  if  it  is  necessary  for  her  support.  That  decis- 
ion does  not  conflict  with  our  conclusions  in  this  case,  and  it  is  there- 
fore unnecessary  to  consider  it  further. 

It  is  the  law  of  this  case  that  all  the  property  described  in  the 
complaint  was  the  separate  estate  of  Lake.  It  came  mainly  from 
property  owned  by  him  before  marriage,  although  it  was  increased 
by  the  labor  e*nd  skill  of  both  spouses.  In  law  the  property  was  ac- 
quired through  him,  and  in  disposing  of  it  he  was  entitled  to  a  decree 
appropriate  to  cases  where  an  innocent  wife  obtains  a  divorce  on  ac- 
count of  the  cruelty  of  her  husband,  where  there  is  no  community 
property,  but  a  large  amount  of  separate  property  belonging  to  him. 
The  facts  that  both  plaintiff  and  Lake  labored  hard,  and  that  the 
result  of  their  labor  was  an  increase  of  the  latter's  separate  property, 
would  not  have  justified  the  trial  court  in  making  a  disposition  of 
the  property  different  from  what  might  have  been  made  if  there  had 
been  no  increase  on  account  of  the  labor  of  one  or  both,  save  that,  in 
providing  for  her  support,  the  facts  mentioned,  with  others,  were 
proper  subjects  for  consideration. 

It  is  not  claimed  that,  under  the  statute,  the  court  was  obliged  to 
award  to  plaintiff  a  portion  of  the  property  in  question,  or  a  sum  in 
gross;  but  it  is  urged  that  the  property  could  have  been  divided,  that 
it  ought  to  have  been,  and  that,  in  making  the  order  for  a  monthly 
payment  of  $150,  the  court  abused  its  discretion.  A  close  examina- 
tion of  our  statutes,  touching  the  division  of  property  in  divorce 
cases,  enables  us  to  realize  the  truth  of  Mr.  Bishop's  remark,  when 
he  says: 

"The  popular  ignorance,  even  in  the  legal  profession,  of  the  law  of  mar- 
riage and  divorce,  has,  in  times  not  long  past,  been  so  dense  as  almost  to  ex- 
clude from  the  legislation  on  this  subject  its  proper  forms.  Largely  the 
statutes  contain  expressions  and  provisions  of  whose  meanings,  and  espe- 
cially of  wliose  consequential  effects,  their  makers  pretty  certainly  had  no 
clear  idea  whatever.  Instead  of  consistency  and  verbal  propriety,  they  abound 
in  absurdities.     They  are  often  chaos."     1  Bish.  Mar.  &  Div.  §  89. 

Still  it  is  our  duty  to  interpret  these  laws  as  we  find  them,  accord- 
ing to  well-established  rules.  In  the  present  case  there  are  two  rules 
of  great  importance,  viz. :  All  the  statutes  upon  the  subject  in  hand 
must  be  construed  together  as  parts  of  one  whole ;  and  when  there 
are  general  an<l  specific  provisions  in  a  statute  which  are  apparently 
conflicting,  the  latter,  as  a  rule,  qualify  and  limit  the  former.  Says 
Mr.  Bishop,  in  his  valuable  work  on  Written  Laws,  at  section  64: 

"Where  there  are  words  expressive  of  a  general  intention,  and  then  of  a 
particular  intention  incompatible  with  it,  the  particular  must  be  taken  as  an 
exception  to  the  general,  and  so  all  parts  of  the  act  will  stand.  And,  as  a 
broad  proposition,  general  words  in  one  clause  may  be  restrained  by  the  par- 
ticular words  in  a  subsequent  clause  of  the  same  statute.  This  doctrine  ap- 
plies even  to  statutes  enacted  at  different  dates.''  And  see  Id.  §S  112a,  1126^ 
156. 
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We  do  not  deem  it  necessary  to  consider  .what  would  have  been  a 
proper  construction  of  sections  25  and  27  of  the  statute  of  1861,  in  re- 
lation to  marriage  and  divorce,  prior  to  the  statutes  of  1865  and 
1873,  defining  the  rights  of  husbands  and  wives,  and  prior  to  the 
amendment  of  section  27  in  1865.  See  St.  1861,  p.  98 ;  St.  1864-65, 
p.  239;  Comp.  Laws,  §  151  et  seq.,  and  section  220. 

It  is  true  that  when  the  statute  of  1861  was  passed  the  common 
law  in  relation  to  husbands  and  wives  was  in  force;  and  counsel  for 
appellant  insist  that  sections  25  and  27  should  now  receive  the  same 
construction  that  should  have  been  placed  upon  them  prior  to  the 
passage  of  the  statutes  defining  the  rights  of  husbands  and  wives. 
Our  opinion  is  that  they  must  be  construed  according  to  our  present 
condition,  and,  as  much  as  possible,  in  harmony  with  all  laws  affect- . 
ing  the  subject  under  consideration. 

It  is  just  as  much  the  duty  of  courts  granting  divofces  now,  to 
'*make  such  disposition  of  the  property  of  the  parties  as  shall  appear 
just  and  equitable,"  as  provided  by  section  25,  keeping  in  view  the 
limitations  placed  upon  that  section  by  section  27,  and  by  section 
12  of  the  act  defining  the  rights  of  husbands  and  wives,  as  it  was 
before  the  community  system  was  adopted;  but  in  making  such  dis^ 
position,  consideration  must  be  given  to  our  altered  condition.  For 
instjance,  section  12  of  the  statute  of  1873,  defining  the  rights  of 
husbands  and  wives,  provides  that — 

"In  case  of  dissolution  of  the  marriage  by  decree  of  any  court  of  competent 
jurisdiction,  the  community  property  must  be  equally  divided  between  the 
parties,  and  the  court  granting  the  (lecjree  must  make  such  order  for  the  di- 
vision of  the  community  property,  or  the  sale  and  equal  disposition  of  the  pro- 
ceeds thereof,  as  the  nature  of  the  case  may  require:  provided,  that  when  the 
decree  of  divorce  is  rendered  on  the  ground  of  adultery,  or  extreme  cruelty, 
the  party  found  guilty  thereof  is  entitled  to  such  portion  of  the  community 
property  as  the  court  granting  the  decree  may,  in  its  discretion,  from  the 
facts  of  the  case,  deem  just  and  allow;  and  such  allowance  shall  be  subject  to 
revision  on  appeal,  in  all  respects,  including  the  exercise  of  discretion,  by  the 
court  below." 

It  is  evident  that  the  section  just  quoted  controls  the  disposition  of 
the  community  property,  although  section  25  has  not  been  amended  or 
repealed  in  terms.  And  if  it  is  necessary  to  do  so,  in  order  to  make  a 
just  and  equitable  disposition  of  the  property  of  the  parties,  it  is  equally 
incumbent  upon  courts  to  consider  the  fact  that  now  all  property  of 
husbands  and  wives  is  held  in  common,  or  belongs  solely  to  one  or 
the  other.  The  property  in*  question  having  been  the  separate  prop- 
erty of  Lake,  section  12,  above  quoted,  was  inapplicable,  and  the 
power  and  duty  of  the  court  below  depended  upon  sections  25  and  27. 
Comp.  Laws,  218,  220.     Sections  25  and  27  are  as  follows: 

"Sec.  25.  In  granting  a  divorce,  the  court  shall  also  make  such  disposition 
of  the  property  of  the  parties  as  shall  appear  just  and  equitable,  having  regard 
to  the  respective  merits  of  the  parties,  and  to  the  condition  in  which  they 
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will  be  left  by  such  divorce,  and  to  the  party  through  whom  the  property  was 
acquired,  and  to  the  burdens  imposed  upon  it  for  the  benefit  of  the  children. 
♦    *    ♦»» 

"Sec.  27.  When  the  marriage  shall  be  dissolved  by  the  husband  being  sen- 
tenced to  imprisonment,  and  when  a  divorce  shall  be  ordered  for  the  cause  of 
adultery  committed  by  the  husband,  the  wife  shall  be  entitled  to  the  same 
proportion  of  his  lands  and  property  as  if  he  was  dead;  but,  in  other  cases, 
the  court  may  set  apart  such  portion  for  her  support,  and  the  support  of  their 
children,  as  shall  be  deemed  just  and  equitable.    ♦    ♦    ♦»> 

This  section  is  as  amended  in  1865,  when  it  was  changed  so  as  to 
read,  "bat  in  otiier  cases  the  court  may  set  apart/'  etc.;  thus  giving 
the  conrt  wider  discretion  than  it  possessed  under  the  original  section. 

It  may  be  admitted  for  the  purposes  of  this  case,  as  claimed  by 
counsel  for  appellant,  that,  under  section  25  alone,  it  might  be  held 
that  the  legislature  intended  its  application  to  all  property  lights  ex- 
isting in  either  spouse  at  the  time  of  granting  the  divorce;  but  sec- 
tion 25  is  limited  by  section  27,  and  the  result  is  that,  in  cases  like 
the  one  under  consideration,  the  former,  which  expresses  the  general 
intention  of  the  legislature  must  give  way  to  the  latter,  which  ex- 
prQsses  the  legislative  intent  in  specified  cases.  See  Bish.  Written 
Laws,  above  cited.  It  was  the  court's  duty  to  make  a  just  and  equi- 
table disposition  of  the  property,  but  in*  so  doing  it  had  to  be  gov- 
erned by  section  27,  because  it  was  just  such  a  case  as  that  section 
made  special  provision  for.  It  would  hardly  be  claimed  that,  when 
the  marriage  is  dissolved  by  the  husband  being  sentenced  to  imprison- 
ment, or  for  his  adultery,  the  court  could  award  the  wife  either  more 
or  less  of  his  property  than  she  would  be  entitled  to  receive  if  he 
were  dead.  Then  why  can  it  be  said  that,  "in  other  cases,"  the  court 
may  do  more  than  the  statute  says  may  be  done?  When  the  statute 
declares  that,  in  case  of  a  divorce  for  extreme  cruelty,  the  court  "may 
set  apart  such  portion  of  his  property  for  her  support  and  the  sup- 
port of  their  children  as  shall  be  deemed  just  and  equitable,"  what 
authority  exists  for  awarding  more?  It  will  be  noticed  that  the 
word  "support"  is  used  in  the  same  sense  in  relation  to  the  wife  and 
their  children.  Certainly  the  legislature  did  not  intend  to  set  apart 
or  award  his  property  to  the  wife  for  their  children,  or  to  the  children 
direct,  except  such  as  might  be  proper  and  requisite  for  their  support, 
including  education,  during  their  minority.  Indeed,  beyond  that  there 
was  no  legislative  power.  Fitch  v.  Cornell,  1  Sawy .  170.  In  our  opin- 
ion the  intention  to  limit  the  disposition  of  his  property  to  her  proper 
support  in  cases  like  the  present,  is  equally  manifest.  If  the  statute 
provided  only  thUt  the  court  might  set  apart  so  much  of  the  husband's 
property  as  might  be  necessary  and  proper  for  the  education  of  their 
children,  it  could  not  be  held  that  any  sum  beyond  what  might  be 
needful  for  the  purpose  mentioned  could  be  taken  from  him.  It  was 
the  court's  duty,  then,  to  set  apart-  such  portion  of  the  property  in 
question  for  appellant's  support  as,  under  the  (circumstances,  was  just 
and  equitable.     If  it  did  so,  its  discretion  was  not  abused,  and  this 
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court  has  no  right  to  distarb  the  order.  If  it  did  not>  our  duty  is  to 
see  to  it  that  the  law  is  carried  out  in  letter  and  spirit.  "Support" 
is  a  word  of  broad  signification;  it  includes  everything — ^necessities 
and  luxuries — which  a  person  in  appellant's  positions  is  entitled  to 
have  and  enjoy.  Upon  receiving  a  divorce  on  account  of  Lake's  mis- 
conduct, she  is  entitled  to  a  support  from  bis  property  during  her 
life,  or  BO  long  as  she  shall  remain  unmarried.  0*  Hag  an  y.  Executor 
ofO'Hagan,  4  Clarke,  (Iowa,)  516;  Comp.  Laws,  §  220. 

An  order  directing  the  payment  of  a  specified  sum  monthly,  and 
making  it  a  charge  and  lien  upon  real  estate  of  Lake,  is  tantamount 
to  setting  apart  so  much  of  his  property.  That  amount  is  appropri* 
ated  to  her  use  for  her  support.  Conceding  that  specific  property 
might  be  set  off  and  awarded  to  her  in  fee,  if  such  an  order  was  neces- 
sary for  her  support,  it  does  not  follow  that  it  must  or  ought  to  be 
done  in  this  case.  At  any  rate,  admitting  that  the  husband  may  be 
divested  of  his  title  in  a  proper  case,  there  is  nothing  before  us  to 
show  that  appellant's  support  is  less  secure  according  to  the  method 
adopted  by  the  court  than  it  would  have  been  if  the  aggregate  amount 
and  value  of  her  allowance  had  been  set  apart  to  her  in  specific  prop- 
erty. No  complaint  is  made  because  the  property  securing  the  allow- 
ance is  insufficient. 

In  proper  cases  the  statute  of  Illinois  permits  the  court  to  decree  a 
sum  in  gross  for  alimony,  or  a  part  of  the  husband's  real  estate  in  fee 
to  the  wife.  Yet,  in  several  cases  where  such  was  the  method  adopted, 
the  decree  was  reversed.    In  Roas  v.  Ross,  78  111.  404,  the  court  said : 

*'  The  mode  of  allowance  of  alimony  in  vesting  the  fee  of  real  estate  in  the 
wife  is  objectionable.  While  such  practice  has,  in  some  instances,  been  sanc- 
tioned by  this  court,  it  has  been  under  special  circumstances.  In  Von  Glahn 
v.  Von  Glahn,  46  III.  136,  and  Keating  v.  Keating,  48  111.  241,  such  practice 
was  disapproved  of,  and  it  was  said  that,  unless  there  are  special  reasons  to 
the  contrary,  an  annual  allowance,  to  be  lield  under  the  control  of  the  court, 
is  the  better  mode  of  decreeing  alimony.  In  the  latter  case,  the  decree  of  the 
lower  court,  giving  the  complainant  the  fee  of  certain  real  estate,  instead  of 
a  life-estate  or  an  annuity  secured  upon  the  property,  was  reversed,  the  court 
remarking:  •  If  the  property  was  not  bought  with  her  [complainant's]  money, 
there  was  notliing  in  the  case  calling  for  a  divestiture  of  the  fee.'  '* 

There  are  many  cases  where  the  decree  has  been  reversed  because 
the  allowance  was  too  great  or  too  small,  but  we  have  been  unable  to 
find  one  where  it  was  reversed  because  a  proper  monthly  c  vearly 
allowance  was  given,  instead  of  a  sum  in  gross  or  a  part  of  he  hus- 
band's estate  in  fee. 

There  is  another  reason  why  the  method  adopted  in  this  case  is  the 
better  one.  Appellant  may  live  many  years  or  few.  The  court  has 
no  method  of  ascertaining  the  number  with  any  reasonable  accuracy, 
and  consequently  it  is  impossible  to  know  what  amount  or  value  of 
property  she  is  justly  and  equitably  entitled  to  receive  for  her  sup- 
port. See,  also,  Robhins  v.  Rohbina,  101  111.  421;  Dlnet  v.  Eigen- 
manuy  80  111.  274;  and  Russell  v.  Russell,  4  Greene,  (Iowa,)  28. 
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It  remains  to  consider  whethel:,  from  all  the  facts,  the  court  prop- 
erly exercised  its  discretion  in  fixing  the  amount  that  appellant  ought 
to  receive  for  her  support.  Appellant  and  Lake  were  married  in 
September,  1864.  She  was  a  widow,  with  three  children,  at  the  time, 
and  about  26  years  of  age.  She  is  now  about  47.  She  had  no  prop- 
erty, but  for  more  than.  15  years  she  worked  hard  and  performed 
faithfully  the  duties  of  a  wife.  When  she  married  Lake  she  was 
strong  and  healthy,  but  at  the  time  of  the  trial  she  testified  that  the 
hard  work  she  had  done  had  prematurely  enfeebled  and  aged  her. 
She  has  one  child  by  Lake,  a  son  aged  about  10  years. 

The  record  shows,  and  the  court  found,  that  Lake  was  worth  over 
$200,000,  and  that  his  net  income  was  $7,232  a  year.  In  law  this 
property  was  Lake's,  but  daring  the  15  years  of  their  married  life  she 
contributed  her  services  and  co-operated  with  him  in  the  manifold 
enterprises  undertaken  by  him.  Early  and  late  she  toiled  for  him, 
year  in  and  year  out.  At  the  time,  or  a  little  before  the  complaint 
was  filed,  Lake  purchased  a  two-story  hard-finished  dwelling-house 
in  Beno,  known  as  the  Marsh  residence,  for  a  home  for  appellant  and 
himself,  at  an  expense  of  $6,000.  In  his  answer  he  averred  that  he 
was  ready  and  willing  to  provide  appellant  and  their  son  Charles  with 
that  home,  and  continue  to  provide  them  with  all  the  necessaries  and 
comforts  of  life.  Daring  the  pendency  of  the  suit  he  lived  at  the  Lake 
House,  and  in  his  answer  offered  the  Marsh  residence,  with  servants 
and  necessaries  and  supplies,  to  appellant  during  the  pendency  of  the 
suit.  In  addition  to  the  Marsh  residence.  Lake  owned  the  Lake 
ranch,  of  the  value  of  $40,000,  whereon  there  was  a  valuable  resi- 
dence, a  two-story  frame  house,  well  furnished  with  carpets,  pictures, 
black-walnut  sets,  etc.  Appellant,  with  Lake,  lived  on  the  ranch 
from  1871  to  1879.  She  superintended  the  building  of  the  ranch 
house  during  Lake's  absence  in  the  east. 

Lake  testified  that  Mrs.  Lake  did  a  good  deal  of  work, — waited  up- 
on the  table,,  did  chamber-work, — but  that  for  a  year  and  a  half  be- 
fore the  suit  she  had  a  phaeton  and  horse  at  her  disposal,  and  a  man 
to  hitch  it  up,  and  went  whenever  she  pleased.  Appellant  is  not 
devoted  to  society,  and  her  habits  are  economical.  The  testimony 
establishing  the  fact  of  Lake's  extreme  cruelty  to  appellant  is  not 
before  us,  and  we  are  unable,  therefore,  to  state  specifically  the 
acts  committed.  That  they  were  suflScient,  however,  to  justify  the 
court  in  granting  a  divorce,  is  not  disputed.  Appellant  is  the  injured 
party,  and  she  has  a  strong  claim  upon  the  court.  She  is  entitled, 
at  least,  to  be  as  well  supported  during  the  remainder  of  her  life  as 
she  ought  to  have  been,  and  was,  prior  to  her  application  for  divorce. 
She  had  a  good  house,  well  furnished,  then,  and  is  entitled  to  it  now. 
She  had,  and  ought  to  have  had,  servants,  a  horse  and  carriage*,  the 
necessaries  and  many  of  the  luxuries  of  life.  Lake  was  able  to  fur- 
nish these  things,  and  after  her  long  and  laborious  married  life  she 
ought  to  have  enjoyed,  and,  but  for  his  misconduct,  would  have  en- 
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joye4,  the  comforts  of  home  and  affluence.  That  she  can  exist  upon 
the  allowance  made,  or  even  less,  we  are  well  aware;  but  we  are  now 
convinced  that  she  is  entitled  to  receive,  and  ought  to  have,  more. 
When  the  divorce  was  granted  she  had  nothing.  Her  home  was 
taken  from  her,  and  for  another  she  could  look  only  to  the  generosity 
of  the  law.  It  is  impossible  to  lay  down  a  rule  that  should  govern 
courts  in  cases  like  this,  except  that  they  should  consider  all  the  cir- 
cumstances surrounding  the  parties,  including,  besides  those  men- 
tioned in  the  statute,  the  financial  condition  of  the  husband  and  the 
requirements  of  the  wife;  and,  to  the  extent  of  her  support,  she 
should  not  be  left  to  suffer  pecuniarily  for  having  been  compelled, 
by  his  ill  conduct,  to  seek  a  divorce.  Counsel  for  appellant  say,  and 
quote  2  Bish.  Mar.  &  Div.  §  482,  as  authority,  that  she  is  entitled  to 
be  placed  in  as  good  situation  as  to  property  as  if  death,  instead  of 
divorce,  had  broken  the  marriage  bond.     Mr.  Bishop  does  say: 

**If,  in  this  divorce  decreed  in  favor  of  the  wife,  the  statutes  of  tlie  state 
will  permit, — ^and  if  they  have  not,  and  as  far  aa  they  have  not,  given  her,  who» 
on  the  death  of  tlie  man,  will  not  be  his  widow,  substantially  the  rights  of  a 
widow  in  his  property, — the  court  should  increase  the  annual  sum  which,  on 
the  score  of  maintenance,  it  deems  she  sho.uld  receive,  by  what  will  place  her 
as  to  property  in  as  good  situation  as  if  death,  instead  of  divorce,  had  broken 
the  marriage  bond. " 

We  have  great  respect  for  Mr.  Bishop,  but  must  be  governed  by 
the  statute,  as  he  would  be  if  siittingin  our  place.  Under  our  statute, 
upon  dissolution  of  marriage,  common  property  is  divided  equally  be- 
tween the  parties  except  when  the  divorce  is  granted  for  adultery  or  ex- 
treme cruelty,  when  the  party  found  guilty  shall  receive  such  portion 
as  the  court  may,  in  its  discretion,  deem  just  and  allow.  This  is  upon 
the  theory  that  the  common  property  is  acquired  by  the  joint  efforts 
of  the  parties,  and  should  be  equally  divided  between  them,  unless 
one  of  them  has  forfeited  the  right  by  committing  an  act  of  adultery 
or  extreme  cruelty,  in  which  case  the  court  may  divide  the  property 
according  to  its  legal  discretion.     Comp.  Laws,  162. 

When  the  divorce  is  granted  on  account  of  the  adultery  of  the  hus- 
band, and  when  marriage  is  dissolved  by  the  husband  being  sen- 
tenced to-  imprisonment,  as  before  stated,  the  wife  shall  receive  the 
same  proportion  of  his  real  and  personal  property  as  if  he  were  dead; 
but  in  other  cases  the  court  may  set  apart  such  portion  for  her  sup- 
port and  the  support  of  their  children  as  shall  be  just  and  equitable. 
Comp.  Laws,  220. 

It  is  too  plain  for  argument  that  the  legislature  intended  to  take 
all  discretion  from  the  court  v^  the  two  cases  first  mentioned,  and 
"in  other  cases"  to  limit  the  exercise  of  its  discretion  to  the  setting 
apart  of  such  portion  of  his  property  as  might  be  deemed  just  and 
equitable /or  her  support  and  the  support  of  tfieir  children.  Our  con- 
clusion is  that  the  monthly  sum  of  $2r.O  was  and  is  a  jnst  and  equita- 
ble amount  to  be  sot  apart  from  Lake's  property  for  the  support  of 
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appellant,  in  addition  to  the  amount  awarded  for  the  support  of  the 
iufant  son,  Charles. 

The  cause  is  remanded,  with  instructions  to  the  court  below  to 
modify  the  decree  herein  by  inserting  said  sum  of  $250  as  the  sum 
to  which  appellant  was  and  is  entitled  to  be  paid,  and  shall  be  paid, 
monthly,  from  the  date  of  the  decree,  by  M.  C.  Lake,  or  his  per- 
sonal representative;  and  by  making  said  sum  a  charge  and  lien  upon 
other  real  property,  in  addition  to  that  described  in  the  decree,  if  it 
shall  appear  to  the  court  that  the  property  already  charged  was  in- 
sufficient to  secure  full  and  prompt  payment,  monthly,  of  said  sum 
of  $250 ;  and  the  decree  so  modified  is  affirmed. 
v,7p,no.S— 6 
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SUPREME  COURT  OF  IDAHO. 

(2  Idaho  [Hasb.]  122) 

Synnott  and  others  v.  Shaughnesst* 
Filed  March  2,  1885. 

PniNciPAL  AND  Agent — Sale  of  Mine — Aobnt  as  Purchaser. 

If  A.  and  B.  own  a  mine,  and  authorize  C.  to  sell  it  for  them  or  bring  them 
a  purchaser  at  a  fixed  price,  with  the  understanding  that  C.  is  to  have  all  he 
can  get  above  that  price,  C.  may  make  the  best  bargain  he  can  with  any  one ; 
he  may  purchase  it  himself,  and  is  under  no  obligation  to  disclose  to  A.  and  B. 
anything  that  he  may  have  discovered  concerning  the  mine  after  such  arrange- 
ment is  made.    Buck,  J.,  dissenting. 

Angell  d  Sullivan  and  SutJierland  d  McBride,  for  appellants. 

Rosborough  dc  Merritt  and  Prickett  d  Lamb,  for  respondents. 

MoROAN,  G.  J.     The  cause  was  tried  before  the  coart  at  the  June 

term,  1883,  of  .the  district  court  for  Alturas  county.     Judgment  was 

for  the  defendant  and  the  complaint  dismissed.     PlaintiflFs  moved  for 

•a  new  trial,  and  the  motion  was  denied.     Plaintiffs  appeal  both  from 

the  judgment  and  from  the  order  denying  a  new  trial. 

The  case  shows  that  on  the  fifth  day  of  July,  1881,  the  plaintiffs 
were  the  owners  and  in  the  possession  of  the  Eureka  mine,  situated 
in  Mineral  Hill  mining  district,  in  Alturas  county,  in  the  territory  of 
Idaho.  On  the  said  fifth  day  of  July,  1881,  the  said  defendant,  by 
his  agent,  E.  A.  Wall,  purchased  the  said  mine  from  the  plaintiffs 
John  Synnott  and  Peter  Welch  for  the  sum  of  $2,200;  that  on  the 
same  day  plaintiffs  executed  and  delivered  to  the  defendant  a  good 
and  sufficient  deed  of  conveyance.  On  the  twenty-fourth  day  of  May, 
1882,  the  plaintiffs  bring  this  action  and  ask  the  court  to  declare  this 
deed  fraudulent,  null,  and  void,  and  set  it  aside  and  put  the  plaintiffs 
again  in  possession  of  said  property.     Plaintiffs  aver — 

First.  That  on  tbe  third  day  of  July,  defendant,  by  his  agents  and  em- 
ployes, discovered  on  said  Eureka  claim  a  large  and  valuable  vein  or  body  of 
ore,  from  18  inches  to  four  feet  in  thickness,  extending  about  seventy  feet 
continuously  along  said  vein,  which  rendered  said  claim  of  great  value,  to- 
wit,  of  the  value  of  one  hundred  thousand  dollars. 

Defendant  denies. 

HecoruL  Plaintiffs  aver  that  defendant,  by  his  agents,  fraudulently  and 
falsely  concealed  the  said  vein  or  ore  body  from  the  plaintiffs. 

Defendant  denies. 

Third.  Plaintiffs  aver  that  defendant,  by  his  agents  and  servants,  falsely 
and  fraudulently  represented  and  stated  to  these  plaintiffs  that  no  other  ore, 
body,  or  vein  of  ore  existed  in  said  mining  claim,  except  such  as  were  found  by 
and  known  to  these  plaintiffs,  as  shown  in  their  own  tunnels  as  aforesaid, 
when  defendant  well  knew,  etc.,  that  said  vein  did  exist. 

Defendant  denies. 

Fourth,  Plaintiffs  aver  that  said  false  ^nd  fraudulent  representations  were 
made  by  defendant's  agents  and  servants  to  plaintiffs,  to  induce  them  to  sell 
said  mining  claim  at  far  below  its  real  value,  to-wit,  for  the  sum  of  two  thou- 
sand two  hundred  dollars;  and  that  said  false  and  fraudulent  representations, 
so  made  by  the  agents  and  servants  of  defendant,  did  induce  plaintiffs  to  be- 
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lieve  that  no  such  ore  body  existed,  and  that  said  mining  claim  was  not  worth 
moTe  than  82,200,  and  that  said  plaintiffs  were  thus  induced  to  sell  and  con- 
vey said  claim  for  said  last-mentioned  sum,  when,  in  fact,  said  claim  was 
then  worth  one  hundred  thousand  dollars. 

Defendant  denies. 

Fifth,  That  immediately  prior  to  the  discovery  of  said  ore  vein  or  ore  body 
the  said  plaintiffs  had  employed  one  Harry  Porter  as  agent  to  find  them  a 
purchaser  for  said  mining  claim,  at  the  price  of  two  thousand  five  hundred 
dollars,  and  that,  relying  upon  the  honesty  of  said  agent,  they  agreed  to  give 
said  Porter  ten  per  cent,  of  said  purchase  price  as  a  compensation. 

Defendant  denies. 

Sixth,  That  while  so  employed  the  said  Porter  first  made  the  discovery  of 
said  vein  and  ore  body  aforesaid,  which  was  unknown  to  plaintiffs. 

Defendant  denies. 

Seventh.  That  said  Porter  concealed  the  same  from  plaintiffs,  and  sur- 
reptitiously, fraudulently,  and  collusively,  and  for  the  consideration  of  one 
thousand  dolhirs,  informed  the  said  defendant  of  the  existence  of  said  large 
vein  or  orei  body,  and  undertook  and  agreed  to  conceal  the  same  from  plain- 
tiffs, and  to  assist  said  defendant  in  the  purchase  of  said  Eureka  claim  at  two 
thousand  dollars,  or  a  price  greatly  below  its  real  value;  that  by  such  fraud- 
ulent acts  of  said  Porter,  as  well  as  the  misrepresentations  and  concealment, 
they  were  induced,  etc. 

Defendant  denies. 

These  are  all  the  material  issues  raised  by  the  pleadings.  Upon 
substantial  affirmative  proof  of  all  the  material  averments  of  fraud 
on  the  part  of  either  Wall,  the  agent  of  defendant,  or  on  the  part  of 
Porter^  alleged  to  be  their  own  agent,  plaintiffs  claim  the  right  to  re- 
cover. If  they  have  failed  in  both,  the  case  fails.  The  principal 
errors  assigned  are  (1)  that  the  court  has  failed  to  find  on  all  the 
material  issues ;  (2)  that  the  findings  are  not  supported  by  the  evi- 
dence ;  (3)  that  the  findings  do  not  support  the  judgment. 

The  first  two  propositions  are  so  interwoven  and  intimately  con- 
nected that  they  will  be  discussed  together.  The  first  material  issue 
is,  did  the  defendant,  by  his  agents  and  servants,  on  or  about  the 
third  day  of  July,  1881,  or  before  the  sale,  find  a  large  and  valuable 
vein  or  body  of  ore,  from  18  inches  to  4  feet  in  thickness,  extending 
about  70  feet  continuously  along  said  vein,  which  rendered  the  mine 
of  great  value  ?  In  reply  to  this,  the  court,  in  its  finding  of  fact  No. 
12,  say: 

"The  evidence  does  not  show  or  tend  to  show  that  Wall  or  Porter,  or  any 
other  person,  had  discovered  or  knew  of  the  existence  of  any  vein  or  lode  of 
ore  in  place  on  the  Eureka  mining  claim,  other  than  such  as  had  been  found 
by  and  was  known  to  Synnoth  and  Welch  (the  vendors)  in  their  excava- 
tions at  any  time  prior  to  the  sale  and  execution  of  the  deed." 

Objection  is  made  to  the  use  of  the  words,  "the  evidence  does  not 
show  or  tend  to  show."  The  fact  that  they  had  discovered  the  vein 
or  lode  of  ore  in  question  before  the  sale  must  be  proven  by  the  evi- 
dence. If  the  evidence  does  not  show  it,  nor  tend  to  show  it,  then, 
so  far  as  the  "purposes  of  the  trial  go,  they  had  not  discovered  it,  nor 
did  they  know  of  its  existence.  No  one  would  fail  to  understand  fully 
the  meaning  of  the  court,  which  was  th^t  neither  Wall  nor  Porter, 
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nor  any  other  person,  knew  of  the  existence  of  the  vein  or  body  of  ore 
described.  We  -think  the  finding  substantially  met  the  issue  pre- 
sented.  The  statement  of  a  fact  in  language  such  that  men  of  ordi- 
nary knowledge,  as  well  as  those  learned  in  law,  would  understand 
from  it  thafc  the  fact  did  or  did  not  exist,  would  seem  to  be  sufficient. 
The  statement  is  such  that  it  leads  us  to  the  inevitable  conclusion 
that  the  fact  alleged  did  not  exist.  See  People  v.  Hagar,  52  Cal.  189; 
Coveny  v.  Hale,  49  Cal.  562;  Emmal  v.  Webb,  36  Cal.  204.  The 
fact  itself,  however,  is,  positively  stated  in  the  last  half  of  the  fifteenth 
finding,  which  is  as  follows : 

"Neither  the  defendant  nor  any  agent  of  his  hiad  ever  discovered  or  knew 
of  the  existence  of  any  vein  or  lode  in  said  claim  (except  such  as  Synnott  and 
Welch  had  exposed  by  their  tunnels)  prior  to  the  sale,  nor  until  some  days 
had  elapsed  after  the  sale." 

This  is  a  statement  of  fact,  pure  and  simple,  and  completely  meets 
the  issue  tendered.  Objection  is  made  to  the  use  of  the  terms  "vein 
or  lode  of  ore  in  place"  and  "vein  or  lode."  The  words  "vein,"  "lode," 
and  "ledge"  are  used  as  synonymous  terms,  in  the  common  pariance 
of  miners,  in  the  laws  of  congress,  and  in  the  decisions  of  courts  in 
mining  states  and  territories.  Section  2320,  U.  S.  Eev.  Laws,  uses 
the  terms  as  follows:  "Veins  or  lodes  of  quartz,  or  other -rock,  in 
place,  bearing  gold,  silver,"  etc.  Section  2322 :  "Locations  made  on 
any  vein,  lode,  or  ledge  situated  on  the  public  domain,"  etc.  Sec- 
tion 2323:  "Where  a  tunnel  is  run  for  the  development  of  a  vein 
or  lode." 

Mr.  Justice  Milleb,  of  the  United  States  circuit  court  for  the  dis- 
trict of  Colorado,  and  Justice  Hallett,  sitting  with  him,  in  the  case 
of  Stevens  v.  WUliania,  1  Morr.  Min.  Rep.  566,  573,  clearly  define 
what  a  vein,  lode,  pr  ledge  is,  as  follows : 

"In  general,  it  may  be  said  a  lode  or  vein  is  a  body  of  mineral,  or  mineral 
body  of  rock,  within  defined  boundaries  in  the  general  mass  of  the  mountains; 
nor  does  the  fact  that  it  is  occasionally  found  in  the  general  course  of  this 
vein  or  shoot,  in  pockets  deeper  down  into  the  earth,  or  higher  up,  affect  its 
character  as  a  vein,  lode,  or  ledge." 

This  is  a  perfect  definition  of  the  terms  "vein,"  "lode,"  and  "ledge," 
as  understood  in  mining  countries,  and  also  demonstrates  the  fact 
that  the  terms  are  synonymous.  That  the  terms  "vein"  or  "ore 
body,"  as  used  in  the  complaint,  mean,  and  were  intended  by  the 
pleader  to  mean,  the  same  as  if  the  words  "vein  or  lode  of  ore^"  in  place 
of  the  words  "vein  or  lode,"  had  been  used,  is  abundantly  indicated  by 
the  words  which  follow  in  the  complaint,  namely,  that  the  defendant, 
etc.,  by  his  agents  and  employes,  had,  on  third  day  of  July,  1881, 
discovered  on  said  Eureka  mining  claim,  remote  from  where  these 
plaintiffs  had  been  at  work,  a  large  and  valuable  vein  or  body  of  ore, 
from  18  inches  to  4  feet  in  thickness,  extending  for  about  70  feet  con- 
tinuously along  said  vein. 
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The  context  clearly  indicateB  that  the  pleader  intended  to  allege 
that  defendant  had  bo  discovered  a  vein  or  lode  of  ore  in  place,  and 
did  not  mean  by  that  pieces  of  float  ore,  however  large  or  small  they 
may  have  been,  which  had  broken  loose  and  become  detached  from 
the  mother  lode,  and  floated  down  the  hill,  which  is  commonly,  in- 
deed, universally,  called  "float"  in  the  mining  regions. 

The  meaning  of  the  terms  as  used  is  further  indicated  by  the  alle- 
gation which  follows,  to-wit,  the  existence  of  which  rendered  said 
mine  of  great  value,  to-wit,  of  the  sum  of  $100,000  and  upwards,  of 
the  existence  of  which  said  vein  or  body  of  ore  these  plaintiffs  were 
wholly  ignorant.  The  pleader  well  knew  that  the  discovery  of  float 
ore  did  not  render  the  mine  of  such  great  value.  The  experience  of 
men  in  mining  regions  teaches  them  that  the  discovery  of  ** float"  may 
lead  to  the  ultimate  discovery  of  a  vein  or  lode  of  ore  in  place,  which 
would  render  the  mine  valuable.  They  have  also  learned  by  sore  ex« 
perience,  and  after  the  expenditure  of  large  sums  of  money,  that  it 
frequently  leads  to  the  discovery  of  nothing  of  any  value. 

Further  evidence  that  the  pleader  considered  the  words  "vein  or 
body  of  ore"  synonymous,  and,  as  used,  were  intended  to  mean  the 
same  thing,  is  found  in  the  second  clause  of  the  complaint,  where  the 
terms  are  used  interchangeably,  as  they  allege  that  defendant  repre- 
sented that  no  other  ore  body  or  vein  of  ore  existed,  and  further  on  in 
same  clause  that  no  such  body  or  vein  of  ore  existed.  Further  on 
the  pleader  again  returns  to  "vein  or  body  of  ore,"  clearly  showing 
that  the  pleader  himself  considered  the  terms  synonymous.  These 
findings  of  fact  are,  we  think,  entirely  responsive  to  the  issue,  and 
completely  negative  the  allegation.  Are  these  findings  supported  by 
the  evidence? 

Porter  testifies  that  on  Sunday  before  the  fourth  day  of  July,  1881, 
he  was  on  the  Eureka  claim,  and  was  going  up  the  hill  on  the  trail, 
and  picked  up  a  small  piece  of  float,  about  half  as  big  as  a  ben's  egg, 
and  found  three  or  four  more  very  small  pieces.  "I  made  no  further 
search  until  the  fifth  of  July,  (which  was  the  day  of  the  sale  to  Wall.) 
I  went  up  with  John  Gilman.  Did  not  then  find  any  solid  vein 
where  it  came  from.  I  followed  it  up,  (that  is,  the  float,)  and  found 
one  piece  for  Col.  Wall  about  six  inches  through  and  eight  inches 
long,  about  fifty  feet  from  the  trail.  I  did  not  think  it  made  the  claim 
more  valuable  to  any  large  extent.  If  I  had,  I  should  have  bought  it' 
myself,  as  I  was  in  condition  so  I  could  have  bought  it.  That  was 
all  the  workings,  and  what  was  found  outside,  altogether.  There  was 
no  concealment  of  this  float  at  all;  it  laid  right  there.  I  showed  that 
float  to  John  Gilman  the  same  afternoon.  I  was  trying  to  get  him  to 
buy  it.  This  was  all  the  ore  found  by  Wall  or  Porter,  outside  the 
tunnels  of  the  owners,  prior  to  the  sale.  He  says  that  piece,  6x8,  was 
the  largest  piece  that  was  found.  It  was  in  open  ground,  nearly 
bare,  and  was  in  plain  sight.  These  two  places  where  I  found  this 
float  were  about  175  feet  from  the  cabin  of  Synnott  and  Welch.     I 
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think  I  saw  Mr.  Welch  walking  over  the  same  ground  where  the  ore 
was  before  the  sale." 

Col.  Wall  testifies: 

"The  only  evidence  of  a  vein  that  I  saw  at  any  time  previous  to  the  pur* 
chase  was  small  fragments  of  broken  ore  which  may  have  come  from  that  vein 
or  from  any  source,  nor  was  there  any  ore  that  I  saw  at  any  point  on  the 
claim  that  was  visible  to  any  person,  in  place,  in  the  vein  or  near  the  vein. 
In  fact,  there  was  no  ore  discovered  in  place  in  the  vein  at  all  until  after  sev- 
eral days*  work  had  been  done  with  a  number  of  men ;  merely  fragments  of 
ore  that  had  been  detached  from  the  lode  and  drifted  down  the  hill.  This 
work  was  all  done  after  the  purchase." 

John  Gilman  swears  be  saw  a  few  pieces  of  weather-beaten  float; 
that  Porter  was  with  him ;  picked  up  a  piece  and  showed  him.  "There 
had  been  no  work  done  there;  saw  no  excavation  whatever;  saw  no 
vein  at  all." 

This  is  substantially  all  the  testimony  there  is  as  to  defendant,  his 
agent,  Wall,  or  Porter,  knowing  anything  about  ore  being  found  before 
the  sale.  It  is  evident  it  falls  far  short  of  sustaining  the  allegations 
as  to  discovering  a  vein  or  body  of  ore,  and  abundantly  supports  the 
findings  12  and  15  above  quoted. 

The  second  material  averment  is  that  defendant,  by  his  agents  and 
servants,  fraudulently  and  falsely  concealed  the  said  vein  or  ore  body 
from  the  plaintiffs.     In  response  to  this  issue  the  court  finds: 

"No.  15.  No  concealment  of  any  material  fact  concerning  said  mining  claim 
was  ever  made  by  the  defendant,  or  by  any  agent  or  employe  of  his.  Neither 
the  defendant  nor  any  agent  of  his  had  ever  discovered  or  knew  of  the  exist- 
ence of  any  vein  or  lode  in  said  claim  (except  such  as  Synnott  and  Welch  had 
exposed  by  their  tunnels)  prior  to  the  sale,  nor  until  some  days  had  elapsed 
after  the  sale." 

This  finding  is  completely  responsive  to  the  issue  made  by  the  al- 
legation, and  is  supported  by  the  evidence  as  already  demonstrated, 
as  it  needs  no  argument  to  show  that  the  defendant  or  his  agents  could 
not  conceal  a  vein  or  ore  body  which  they  had  not  discovered,  and  of 
the  existence  of  which  they  had  no  knowledge. 

The  third  averment  is  that  defendant,  by  his  agents  and  servants,, 
falsely  and  fraudulently  represented  to  plaintiffs  that  no  other  ore 
body  or  vein  of  ore  existed  in  said  mining  claim,  except^  etc.,  when 
defendant  well  knew  it  did  so  exist.     In  response  the  court  say : 

"Finding  14.  No  false  or  fraudulent  representation  concerning  the  Eureka 
mining  claim  was  ever  made  to  said  vendors,  or  to  any  one  else,  by  the  de- 
fendant, or  by  any  agent  or  employe  of  his." 

This  finding  being  in  response  to  the  averment  which  assumed  that 
defendant  had  discovered  and  knew  of  the  existence  of  the  said  vein, 
which  assumption  not  being  supported  by  the  evidence,  it  follows  that 
this  finding  is  so  supported. 

The  first,  second,  and  third  averments  having  been  found  against 
the  plaintiffs,  the  fourth  averment  is  no  longer  p,n  issue;  but  it  is  re- 
sponded to  in  the  seventeenth  finding,  which  states  that  Synnott  and 
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Welch  were  not  induced  to  rely  upon,  and  did  not  rely  upon,  any  rep- 
resentation, opinion,  or  act  of  the  defendant,  or  of  any  agent  of  de- 
fendant,  concerning  said  mining  claim,  in  selling  or  disposing  of  the 
same,  or  estimating  its  value  or  price. 

The  fifth  averment  is  that,  immediately  prior  to  the  discovery  of 
said  vein  or  ore  body,  plaintiffs  had  employed  one  Harry  Porter  as 
agent  to  find  th^m  a  purchaser  for  $2,500;  that  they  would  give  him 
10  per  cent,  of  that  sum  as  compensation ;  that  he  then  discovered 
the  ore  body;  that  he  agreed  to  conceal  it  for  $1,000  from  plaintiffs, 
and  did  conceal  it  from  them,  but  showed  it  to  defendant's  agent. 
Wall,  and  agreed  to  assist  Wall  in  purchasing  the  mine  for  a  price 
greatly  below  its  real  value.  The  court  below  having  found  that  no 
such  ore  body  was  ever  discovered  by  Porter,  Wall,  or  any  one  else^ 
before  the  sale,  and  the  evidence  conclusively  showing  that  such  find- 
ing was  correct,  the  whole  question  of  discovery,  fraudulent  conceal- 
ment, fraudulent  representations  concerning  it,  is  finally  disposed  of. 
It  remains  to  inquire  whether  Porter's  receiving  the  $1,000  from  Wall, 
the  agent  of  defendant,  in  any  way  affected  the  validity  of  the  sale. 

The  character  of  the  arrangement  between  Porter  and  the  plaintiffs 
is  thus  stated  by  Synnott  and  Porter  in  their  testimony.  Synnott 
states  that  he  first  told  Porter  that  if  he  would  find  a  purchaser  at 
$2,500,  they  would  give  him  10  per  cent,  of  the  sdm.  Porter  said 
he  was  trying  to  sell  the  Homestake.  When  he  got  through  with 
that  he  would  try  to  find  a  purchaser  for  the  Eureka.  This  was 
about  the  twenty-fifth  of  June,  1881.  He  then  comes  down  to  the 
fifth  day  of  July,  1881,  the  day  on  which  the  sale  was  made,  and  nar- 
rates the  sale  and  conveyance,  as  follows : 

"Wall  (agent  of  defendant)  came  to  us  on  the  fifth  day  of  July  and  offered 
us  $2,000  for  the  mine.  After  some  consideration  we  agreed  to  take  it,  and 
it  was  arranged  we  should  go  to  Bullion  after  supper  and  make  the  deed. 
Then  Gilman  came  to  us  and  offered  us  $1,800  and  one-tenth  of  the  mine,  or 
82,200  cash.  Oilman  then  told  us  Porter  had  made  a  big  find  on  the  Eureka. 
I  said,  •  Where?'  Gilman  said,  'You  walk  over  it;'  pointing  up  the  trail.  I 
said  I  knew  better;  I  did  not  believe  it.  In  the  evening,  after  supper,  we  went 
down  to  Wall's  olBce.  Porter  told  Wall  that  Gilman  had  again  been  to  see 
them,  and  offered  them  S200  more,  and  they  said  they  could  not  afford  to  lose 
it.    Wall  then  agreed  to  give  us  $2,200.     We  took  it  and  made  the  deed." 

Synnott  then  returns  to  the  arrangement  with  Porter,  and  says : 

"It  may  have  been  in  June  we  had  tried  to  sell  it.  The  least  we  ever 
offered  to  sell  the  mine  for  was  $2,000.  Whether  that  was  in  May  or  June  I 
don't  know."  ^ 

'^Question,  When  and  how  long  was  Porter  in  your  employ  Ansioer,  As 
1  have  stated,  it  was  about  the  twenty-fifth  of  .Tune;  it  may  have  been  a  few 
days  after  that  that  we  spoke  to  Porter;  that  would  be  pethaps  ten  or  twelve 
days  until  the  sale  was  consummated. 

"$.  Was  he  in  your  employ  until  the  sale  was  made?  A,  We  considered 
so.    The  sale  was  made  on  the  fifth  of  July. 

"§.  Do  you  say  that  he  continued  in  your  employment  that  long?  A.  1 
have  stated  how  we  employed  Porter,  and  you  will  have  to  infer  from  that. 
We  promised  to  give  Porter  ten  per  cent,  on  $2,500,  and  Mr.  Porter  told  us  he 
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could  not  get  but  81,800.  We  told  him  the  least  we  could  take  was  $2,000^ 
and  we  could  not  afford  to  pay  him  anything  out  of  that.  That  was  the  un- 
derstanding between  us  until  the  time  of  the  sale.  He  was  to  get  nothing 
out  of  two  thousand  dollars.  We  could  not  afford  to  pay  him  anything.  Thert^ 
was  no  other  arrangement.  The  next  thing  we  knew  was,  Porter  brought 
Col.  Wall  on  the  ground  on  the  5th.  We  did  not  consider  we  owed  Porter 
anything  out  of  the  $2,200.  Never  offered  him  anything,  as  we  got  the  extra 
$200  through  Gilman. 

"©.  How  do  you  make  that  out?  Who  caused  you  to  make  the  sale?  A, 
I  suppose  Porter;  he  made  the  sale,  and  we  supposed  he  got  the  money  from 
Col.  Wall. 

*'Q.  All  that  Porter  did  you  considered  a  gratuity,  for  which  he  was  entitled 
to  no  pay?    A,  He  was  entitled  to  no  pay  from  us." 

Porter,  in  his  testimony,  states : 

"Synnott  and  Welch  gave  me  a  sort  of  verbal  bond  if  I  should  sell  the 
property  at  such  a  figure  they  would  give  me  a  certain  amount.  The  ar- 
rangement was  that  tbey  should  give  me  all  over  two  thousand  dollars  tliat  I 
could  get  for  the  ground.  That  was  in  June,  1881 ;  I  think  about  the  middle 
•)f  June.  I  was  to  have  whatever  I  could  get  over  two  thousand  dollars.  I 
was  acquainted  with  the  mine  and  its  workings,  and  the  showing  as  to  ore. 
I  made  effoi*ts  to  sell  the  mine  under  this  arrangement.  Made  a  sale  to  Col. 
Wall,  the  agent  for  Shaughnessy.  The  deed  was  made  to  Shaughnessy,  I  be- 
lieve. Col.  Wall  went  to  them  about  it;  and  bought  it  from  them;  miuie 
the  trade  with  them.  I  went  and  got  Col.  Wall  to  look  at  the  property.  I 
brought  the  parties  together.  I  had  stated  the  terms  upon  which  the  mine 
could  be  bougJit,  to  Col.  Wall.  I  took  Wall  to  see  the  property,  and  told  him 
if  lie  bought  the  property  from  them  I  wanted  him  to  respect  my  option.  He 
agreed  to  do  it,  and  agreed  to  give  me  $1,000  for  my  option,  or  one-fourth  of 
the  mine.  Question.  State,  now,  particularly,  what  was  the  agreement  upon 
your  part  and  upon  the  others  in  regard  to  that  option  or  verbal  bond?  An- 
swer, I  was  to  have  all  I  could  get  over  two  thousand  dollars.  They  wanted 
to  get  two  thousand  dollars  for  the  ground.  They  did  not  want  me  to  sell  tlie 
mine  at  two  thousand  dollars  and  then  give  me  any  ten  per  cent.  They 
wanted  two  thousand  dollai*s,  and  if  they  could  get  that,  they  were  satisfied, 
and  I  could  have  all  over.  There  was  no  agreement  between  us  that  I  should 
have  a  tixed  per  cent,  on  a  fixed  price." 

This  was  all  the  testimony  on  the  matter  of  the  arrangement  be* 
tween.  Porter  and  the  plaintiffs.  This  testimony  indicates  that  there 
may  have  been,  at  one  time,  an  arrangement  that  Porter  was  to  find 
a  purchaser  at  $2,500,  and  Porter  to  have  10  per  cent,  thereof,  al- 
though Porter  swears  positively  that  there  was  not.  Tlie  evidence 
was  conflicting,  and  the  court  below  finds  that  there  was  such  an  ar- 
rangement, and  that  afterwards  said  arrangement  was  changed  to 
what  was  termed  a  verbal  option  that  Porter  was  to  get  the  plaintiffs* 
$2,000,  and  he  to  havfe  all  he  could  get  over  that  sum.  The  precise 
time  at  which  the  first  and  last  of  these  two  arrangements  were 
made  is  not  statfed  by  either  Porter  or  Synnott.  Porter  testifies  that 
the  latter  arrangement  was  made  about  the  twenty-fifth  of  June,  and 
was  not  changed  afterwards.  Synnott  testifies  that  it  might  have 
been  May  or  June.  All  the  talk  about  this  matter  occurred  before 
Wall  went  to  look  at  the  mine,  and  before  he  had  any  conference  with 
Porter,  as  appeared  by  the  evidence.     Porter  brought  the  parties^ 
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Wall  and  plaintiffs,  togetber,  and  they  made  their  own  contract; 
Porter  simply  having  before  stated  to  Wall  that  their  price  was 
$2,000,  and  the  parties  made  their  own  trade.  The  fact  that  Wall 
finally  paid  them  $200  more  than  they  had  agreed  to  take,  does  not 
change  the  relation  between  Porter  and  plaintiffs. 

It  is  laid  down  as  the  law  that  if  an  agent  act  openly,  and  with  the 
consent  of  both  owner  and  purchaser,  he  may  contract  for  and  receive 
a  commission  from  both.  Finerty  v.  FHtz,  1  Morr.  Min.  Rep.  439, 
and  cases  cited.  And  again,  if  the  extent  of  the  agency  be  merely 
to  bring  the  parties  together,  and  does  not  involve  the  duty  of  nego- 
tiating for  either,  the  agent  is  termed  a  "middle-man,"  and  may  con- 
tract for  and  receive  commissions  from  both.  Finerty  v.  Fritz,  Id. 
440;  Stewart  v.  Mather,  32  Wis.  344;  Shepherd  v.  Hedden,  29  N.  J. 
Law,  334;  Herman  v.  Martineau,  1  Wis.  161.  This  is  true  also  if 
each  have  agreed  to  pay  the  agent  a  commission,  with  or  without 
the  other's  consent,  if  his  duty  is  simply  to  bring  the  parties  together. 
Whart.  Com.  Law  Ag.  §  337;  Ruj>p  v.  Sampson,  16  Gray,  398;  In 
re  Oioens,  I.  R.  7  Eq.  235,  Va.  Cas.;  affirmed.  Id.  424. 

It  is  evident  from  the  testimony  of  Wall,  Porter,  and  Synnottr^U 
the  parties  who  had  anything  to  do  with  the  sale  and  conveyance  of 
the  mine  on  the  fifth  of  July,  that  the  trade  was  made  under  the  last 
arrangement,  as  Synuott  states  that  he  *'did  not  consider  that  Porter 
was  to  have  anything  from  us;  we  expected  he  would  get  his  pay 
from  Wall.  We  never  paid  him  anything;  never  offered  him  any- 
thing. Porter  never  demanded  anything  from  plaintiffs.  Wall  prom- 
ised to  respect  Porter's  option.  He  did  so,  and  paid  him  the  $1,000 
agreed  upon."  If  this  arrangement  had  been  reduced  to  writing,  no 
one  would  question  for  a  moment  the  perfect  propriety  of  the  arrange- 
ment. It  would  then  have  been  a  bond  to  sell  and  convey  at  a  fixed 
price  on  the  part  of  plaintiffs,  and  on  the  part  of  Porter  it  would 
have  been  an  option  to  purchase  at  a  fixed  price.  It  was  precisely 
what  Porter  termed  it, — a  verbal  option  or  verbal  bond, —  and,  when  in 
writing,  a  very  common  method  of  undertaking  to  find  a  purchaser 
for  a  mine,  or  to  buy  one.  Would  this  option  be  less  proper  or  less 
binding  upon  the  parties  if  verbal  instead  of  in  writing?  Clearly  not. 
The  only  danger  in  such  case  would  be  the  liability  of  the  vendor  to 
demand  more,  and  the  liability  of  the  purchaser  to  refuse  to  respect 
the  option,  the  former  of  which  occurred  in  this  case.  What  was  the 
obligation  of  Porter  ?  It  was  evidently  understood  by  plaintiffs  that 
Porter  would  get  his  pay  from  Wall.  He  was  at  perfect  liberty  to  get 
all  he  could  above  $2,000.  He  could,  with  perfect  propriety,  become 
the  purchaser  himself. 

This  whole  subject  is  discussed  clearly  and  at  length  in  case  above 
cited,  Finerty  v.  Fritz,  In  that  case  the  bond  was  in  writing.  The 
court  say : 

"The  bond  in  question  was  one  of  those  ordinary  title-bonds  so  extensively 
employed  in  the  mining  regions  of  this  state,  [Colorado,]  by  means  of  which 


Digitized  by 


Google 


90  THE  PACIFIC  BBPOBTEB,  [Idaho. 

those  desiring  to  speculate  in  mines  before  purcliasing  the  same  outright, 
procure  from  the  owners  an  option  to  buy,  on  payment  of  a  stipulated  price 
within  a  fixed  period  of  time;  the  obligor  binds  himself  to  execute  a  deed  to 
the  obligee  on  performance  of  the  condition.  No  obligation  is  executed  by 
the  obligee.  If  the  contract  proves  advantageous  to  the  obligee,  he  pays  the 
.purchase  money  and  receives  a  deed,  otherwise  he  suffers  the  time  for  per- 
formance to  lapse.  *  *  *  The  obligee  may  contract  a  sale  of  the  property 
on  his  own  account,  and  at  any  price  he  can  obtain." 

In  this  case  Porter  might  have  purchased  the  mine  openly  from 
Synnott  and  Welch  for  himself.  The  evidence  clearly  shows  that 
Synnott  and  Welch  fixed  the  price  upon  their  own  knowledge  of  the 
mine.  They  had  worked  upon  it  over  a  year;  had  run  four  tunnels  in 
different  places  where  they  thought  the  showing  good.  They  had  op- 
portunity to  know,  and  believed  they  did  know,  more  about  the  mine 
than  any  other  person.  They  had  been  trying  to  sell  it  to  differ- 
ent persons  for  some  months,  and  had  failed.  The  highest  offer  ever 
made  them  was  that  of  Gilman,  which  was  $2,200,  and  that  was 
the  day  of  the  sale.  The  same  amount  was  given  them  by  Wall. 
It  is  just  as  apparent  that  Wall  bought  on  his  own  judgment.  He 
might  have  failed  to  find  a  vein,  as  plaintiffs  had  done'.  It  is  reasona- 
ble to  suppose  that  Synnott  and  Welch  had  seen  the  same  float  them- 
selves, (except  the  larger  piece,)  and  did  not  regard  it  as  indicating 
that  the  mine  was  of  any  more  value  on  account  of  it.  They  mani- 
fested no  interest  in  it  when  infoimed  by  Gilman.  Synnott  said  he 
knew  better.  When  Porter  accepted  the  proposition  of  plaintiffs  to 
sell  for  $2,000,  with  the  expressed  understanding  that  he  was  to  have 
all  he  could  get  over  that  sum,  he  was  then  under  no  obligations  to 
reveal  anything  he  discovered  to  the  plaintiffs.  The  equities  in  th© 
case  do  not  seem  to  be  clearly  with  the  plaintiffs,  as  the  learned  coun- 
sel  contend.  The  plaintiffs  sold  the  mine  for  $2,200,  on  the  fifth  of 
July.  On  the  seventh,  two  days  after,  they  knew,  as  Synnott  testifies, 
that  Porter  was  to  get  the  $1,000  from  Wall.  A  few  days  after  that 
the  vein  was  discovered.  The  plaintiffs  were  there  and  knew  all 
these  facts.  The  defendant  proceeded  with  labor  and  skill  for  10 
months,  employing  a  number  of  hands,  until  he  has  spent  $25,000, 
including  the  purchase  money.  ^  He  has  sold  all  the  ore  taken  out  by 
plaintiffs,  and  all  he  took  out  himself  in  his  workings,  and  realized 
$2,700,  Plaintiffs  then  bring  suit  and  ask  that  defendant  be  re- 
quired to  account  to  them  for  this  $2,700;  that  they  be  allowed  to  re- 
turn to  defendants  the  $2,200,  and  receive  a  deed  for  the  mine.  The 
cause  of  justice  and  good  conscience  is  not  apparent. 

Judgment  affirmed. 

Brodehick,  J.,  concurred. 

Buck,  J.,  dissenting.  In  the  discussion  of  this  question  I  shall  not 
consider  that  branch  of  the  case  which  is  founded  upon  the  law  which 
requires  the  vendee  not  to  mislead  the  vendor.     While  I  have  beea 
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anable  to  find  any  authorities  that  hold  that  the  words  "ore  body"  are 
synonymous  with  or  the  equivalent  of  the  words  "lode/*  "vein,"  or 
*'ledge/*  and  therefore  have  some  doubt  as  to  whether  the  finding 
that  no  lode  or  vein  of  ore  was  known,  or  had  been  discovered,  is  re- 
sponsive to  the  allegation  that  the  defendant  had  discovered  a  lode  or 
body  of  ore;  yet  I  desire  to  pass  by  that  matter,  which  may,  perhaps, 
be  more  technical  than  practical,  and  consider  that  portion  of  the 
action  which  has  its  foundation  in  the  law  of  agency. 

The  complaint  alleges,  among  other  things,  that  said  Porter  (after 
entering  the  employment  of  plaintiffs)  surreptitiously,  fraudulently, 
and  coUusively,  for  a  consideration,  to-wit,  $1,000,  paid  to  him  by 
the  defendant,  in  violation  of  his  said  employment  of  these  plaintiffs, 
and  in  fraud  of  their  rights,  entered  into  the  employment  of  the  de- 
fendant, and  undertook  and  agreed  to  assist  him  (the  defendant)  in 
obtaining  the  Eureka  mining  claims  from  these  plaintiffs,  by  purchase 
at  a  price  of  $2,200,  or  a  price  greatly  below  its  real  value,  and  that 
by  reason  of  said  false,  fraudulent,  and  collusive  acts  of  Porter,  and 
the  misrepresentations  and  concealments  of  defendant,  the  plaintiffs 
were  induced  to  part  with  the  property  in  question. 

I  presume  it  will  be  admitted  that  if  this  allegation  is  true  the 
plaintiffs  are  entitled  to  the  relief  demanded  in  the  complaint.  This 
seems  to  me  to  be  the  more  comprehensive  and  the  most  important 
branch  of  the  case.  The  large  ore  body  has,  in  the  progress  of  the 
trial  of  the  case,  as  is  usual,  attracted  the  most  attention;  but  the 
<iravamen  of  the  action,  it  seems  to  me,  lies  in  this  charge  of  betrayed 
confidence,  which  may  be  true,  even  if,  as  a  matter  of  fact,  no  ore  vein 
had  ever  existed  within  the  mine.  This  branch  of  the  case  makes 
the  relation  of  Mr.  Porter  to  the  plaintiffs  and  defendant  a  vital  issue. 
That  issue  is,  was  he  an  agent  of  plaintiffs  ?  If  not  an  agent,  was  he  a 
principal  contracting  with  the  plaintiffs  for  the  purchasing  the  mine  ? 
If  not  an  agent  of  plaintiffs,  was  he  an  agent  of  defendant  ?  If  not  an 
agent  of  defendant,  was  he  a  party  in  interest  with  the  defendant  ?  If 
not,  was  he  then  the  agent  of  both  plaintiffs  and  defendant  ?  And,  if 
flo,  was  he  a  factor,  broker,  or  middle-man  ?  The  law  of  the  case  is  dif- 
ferent in  the  several  relations,  and  cannot  be  determined  until  this 
relation  is  adjudicated.  The  plaintiffs  have  a  right  to  demand  a  find- 
ing of  fact  determining  this  matter.  I  am  unable  to  find  such  a  one 
in  the  decision  of  the  case  by  the  court  below. 

The  second  alleged  finding  of  facts  details  a  conversation  between 
plaintiffs  and  Porter,  whereby  a  proposition  of  employment  is  tend- 
ered by  plaintiffs  and  responded  to  by  Porter,  and  closes  with  the 
finding  as  a  fact  "that  Porter  was  not  invested  with  any  authority  to 
effectuate  a  sale  or  bind  the  plaintiffs  or  the  title  to  the  mine."  The 
Tital  question,  however, — did  he  have  any  authority,  and  if  so,  what 
veasit? — is  not  determined. 

The  fifth  aUeged  finding  of  facts  states  that  plaintiffs  informed  Por- 
ter, that  they  would  sell  the  mine  at  $2,000,  but  that  out  of  said  sum 
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tbey  could  pay  no  commission ;  bnt  there  is  no  finding,  there  or  else* 
where,  as  to  whether  Porter  agreed  to  act  as  their  agent  in  selling  it 
at  that  price,  or  whether  be  agreed  to  buy  it. 

The  findings  are  so  indefinite  that  different  minds  arrive  at  differ- 
ent conclusions  as  to  what  was  the  relation  of  the  parties. 

Again,  looking  into  the  evidence  for  the  purpose  of  ascertaining 
whether  the  finding  that  Porter  was  not  invested  with  authority  to 
sell  or  to  bind  the  mine,  it  seems. that  all  the  evidence  on  that  point 
is  directly  at  variance  with  the  finding.  In  determining  the  author- 
ity of  Porter,  on  the  theory  that  he  was  employed  by  plaintiffs,  we 
must  look  at  what  he  was  employed  to  do,  and  not  what  he  did  un- 
der the  employment.  Synnott,  one  of  the  plaintiffs,  testified,  (Tran- 
script, p.  68 :)  "I  told  Porter  if  he  would  sell  the  Eureka  for  $2,500 
we  would  give  him  ten  per  cent.  Porter  replied,  if  he  got  through 
trying  to  sell  the  Homestake  he  would  try  and  sell  ours."  Again, 
Synnott  says,  ''I  told  him  I  would  give  ten  per  cent,  if  he  sold  the 
mine,"  etc.  Again,  Porter  himself  says,  (Transcript,  p.  60,)  "Syn- 
nott and  Welch  gave  me  a  sort  of  verbal  bond  if  I  would  sell  the  prop- 
erty," etc.  He  adds,  "I  made  a  sale  to  Wall."  On  page  64  of  Tran- 
script Porter  says,  "They  told  me  if  I  could  sell  for  them  and  bring 
them  $2,000,  that  was  aU  they  asked."  On  page  63  he  says:  "I  had 
authority  to  sell  the  mine  from  about  the  middle  of  June.  I  made 
sale  of  it  on  the  fifth  of  July."  It  is  claimed  that  it  appears  from 
what  he  did  that  he  had  no  authority  to  sell.  But  the  charge  is  that 
he  did  not  do  as  he  had  agreed  to  do,  and  it  would  be  a  dangerous 
practice  if,  on  such  a  charge,  we  should  determine  that  he  was  author^ 
ized  to  do  by  what  he  actually  did.  I  am  unable  to  see  that  thia 
finding  of  fact  is  supported  by  the  evidence;  it  seems  rather  to  be  di- 
rectly contrary  to  the  evidence  of  the  contracting  parties. 

If  I  understand  the  opinion  of  the  majority  of  the  court,  just  read, 
it  is  based  upon  the  theory  that  the  findings  are  sufficient  to  show 
that  Mr.  Porter  had  a  contract  or  verbal  agreement  with  plaintiffs 
whereby  he  had  what  is  sometimes  called  an  option  to  sell,  and  that, 
under  said  authority,  he  had  a  right  to  sell  and  to  appropriate  to  him- 
self all  that  he  might  get  over  $2,000.  The  words  of  the  parties  are 
that  he  is  to  sell.  Nothing  is  said  of  an  option.  Porter  says  that  he 
called  it  a  verbal  bond.  I  am  unable  so  to  construe  their  contract* 
The  stipulation  that  he  was  to  have  all  over  $2,000  if  he  should  sell, 
(if  such  there  was,)  was  simply  the  measure  of  his  compensation.  It 
could  not  alter  his  relations  to  the  plaintiffs,  or  his  obligations  to  them. 
Assuming  the  findings  to  show  such  a  contract,  I  am  unable  to  see 
tbat  Porter  stood  in  any  other  relation  than  agent  of  plaintiffs.  If  I 
understand  the  nature  of  the  contract,  often  made  by  miners,  which 
is  referred  to  as  bonding  a  mine,  it  is  an  agreement  between  two 
principals,  to  the  effect  that  one  will  sell  to  the  other  at  a  stipulated 
price  within  a  given  time.  In  Finerty,  v.  Fritz,  cited  in  the  opinion 
of  the  court,  such  a  contract  is  held  to  be  a  sale.     The  agreement  be- 
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tween  plaintiffs  was  not  such  a  bonding,  for  Porter  himself  testifies 
that,  (Transcript,  64,)  "I  never  made  a  bargain  to  buy  the  property, 
or  an  arrangement  to  buy  it."  On  page  78  of  Transcript  he  says, 
"They  or  I  could  have  made  a  sale  at  any  time."  If  words  are  to  be 
interpreted  according  to  their  ordinary  import,  Porter  was  employed  to 
assist  plaintiffs  to  sell  the  mine,  first,  at  a  compensation  of  10  per  cent, 
on  the  purchase  price,  if  sold;  afterwards,  desiring  to  increase  his 
compensation,  he  told  the  plaintiffs  be  could  only  sell  the  mine  for 
$1,800.  This  was  not  true.  He,  in  fact,  did  sell  it  for  $3,200.  He 
however,  as  Synnott  testifies,  left  them  with  the  impression  that  he 
could  not  do  better  up  to  the  time  of  the  sale.  The  plaintiffs  did,  in- 
deed, get  $2,200  in  consequence  of  a  third  party.  Oilman,  offering 
them  that  amount.  By  chance,  they  protected  themselves  to  that 
amount  against  the  duplicity  of  their  own  employe.  Through  the  rep- 
resentation of  Porter  that  he  could  not  sell  for  more  than  $1,800,  and 
being  greatly  in  need  of  money,  the  plaintiffs  were  induced  to  agree 
to  take  $2,000.  This  agreement,  however,  did  not  relieve  Porter  of 
his  obligation  as  an  agent  to  deal  honestly  with  his  principals,  and 
give  them  all  the  knowledge  that  he  possessed  concerning  the  value 
of  the  mine.  He  testifies  that  he  concealed  the  find  for  the  reason 
that  had  they  known  of  it  they  would  not  have  sold  for  that  price. 

Again,  it  is  claimed  that  if  the  findings  show  employment  of  Porter 
by  plaintiffs,  he  was  simply  a  middle-man  to  bring  the  parties  to- 
gether, and  that  he  could  lawfully  take  pay  from  either.  I  under- 
stand the  authorities  to  be  that,  while  a  middle-man  may  sometimes 
take  pay  from  both  seller  and  purchaser,  he  must  always  deal  with 
the  ntmost  fairness  with  each.  An  analysis  of  the  term  affords  the 
best  explanation  of  the  legal  obligations  of  the  parties :  a  man  stand- 
ing in  the  middle  between  two ;  in  the  center.  Center  is  defined  to  be 
a  point  equally  distant  from  the  extremities.  The  middle-man  must 
be  and  remain  equally  removed  in  interest  from  the  two  for  whom  he 
contracts.  If  he  varies  from  this,  even  in  the  estimation  of  a  hair, 
and  gives  to  one  knowledge  or  advantage  which  he  withholds  from 
the  other,  he  loses  his  position  as  a  middle-man,  and,  in  the  realm  of 
equity,  the  law  will  hold  him  responsible  for  the  position  which  he 
really  assumes,  rather  than  that  which  he  advertises  to  occupy.  Can 
it  be  said  that  Mr.  Porter  stands  equidistant  between  the  plaintiffs 
and  defendant,  when  he  testifies  (Transcript,  pp.  64,  65)  that  "I  did 
not  inform  the  plaintiffs  of  the  fact  of  my  finding  ore?  I  reported  it 
to  Col.  Wall."  And  again,  **I  told  Col.  Wall  I  wanted  one-fourth  of 
the  mine,"  and  that  he  actually  received  $1,000  in  lieu  of  the  quarter 
interest  therein. 

In  Walker V.  Osgood,  98  Mass.  351,  Wells,  J.,  says: 

"Plaintiff's  employment  as  a  broker,  even  if  he  had  no  authority  to  bind 
his  principal,  and  was  intrusted  with  no  discretion  in  fixing  the  terms  of  ex- 
change, and  his  only  service  was  to  bring  the  parties  together,  he  was  bound 
to  perform  that  service  in  the  interest  of  the  party  who  employed  him." 
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To  a  certain  extent,  and  for  certain  purposes,  by  the  understand- 
ing and  usage  of  business  and  the  nature  of  his  employment,  a  broker 
is  authorized  to  act  for  both  parties;  but  what  he  does  in  any  relation 
he  does  as  an  indifferent  person,  and  not  in  the  interest  of  either 
party.  It  is  claimed  on  the  part  of  the  appellants  that  there  is  no 
finding  as  to  the  fraud  of  defendant  or  his  collusion  with  Porter. 

In  Harris  v.  Burns,  51  Cal.  528,  the  court  say  if  the  trial  court 
fail  to  find  on  an  issue  of  fraud  raised,  the  judgment  will  be  reversed. 

In  Le  Clert  v.  Oullahan,  52  Cal.  254,  the  court  says:  "Upon  the 
issue  of  fraud  thus  tendered  the  findings  are  entirely  silent.  The 
cause  is  not,  therefore,  in  a  condition  to  be  decided."  In  the  case  at 
bar  it  is  claimed  that  if  there  is  no  direct  finding  as  to  fraud  such 
probative  facts  are  found  as  necessarily  determine  the  question  of 
fraud.  If  this  is  true,  it  must  be  that  it  does  so  by  alleging  all  the 
facts,  circumstances,  and  acts  of  the  parties  connected  with  the  trans- 
action, in  any  way  bearing  upon  the  question  of  fraud.  But  an 
analysis  of  the  findings  will  show  that,  while  they  set  out  as  facts  the 
conversation  of  the  parties  as  to  the  contract  of  the  parties,  the  evi- 
dence of  Porter  bearing  on  this  question  is  entirely  omitted.  He  says, 
(page  64,  Transcript :)  ''I  did  not  inform  plaintiffs  about  the  finding 
of  the  ore,  for  the  reason  that  I  did  not  think  it  to  be  to  my  interest. 
I  was  working  for  my  own  interest,  and  not  theirs. "  Also  the  evidence 
of  Mr.  Synnott,  (Transcript,  p.  100:)  "Porter  told  us  the  most  he 
could  get  was  $1,800.  That  was  the  understanding  between  us  until 
the  sale." 

If  Porter  was  in  the  employment  of  plaintiffs  he  had  no  right  to 
work  for  his  own  interest  and  not  theirs.  If  there  was  fraud,  it  arose 
from  this  very  working  for  his  own  interest  to  the  injury  of  his  em- 
ployers ;  and  if  defendant  was  in  collusion  with  this  working  for  his 
own  interest  instead  of  his  employers',  the  fraud  attaches  to  him  also. 
Hence  the  defect  in  the  findings  upon  the  question  of  fraud. 

In  Norris  v.  Taylor,  49  111.  17,  and  reported  in  1  Morr.  Min.  Hep. 
383,  is  a  case  so  nearly  like  the  one  at  bar  that  it  seems  to  me  to 
determine  this  controversy,  provided  the  findings  should  establish 
the  facts.  The  principles  involved  in  this  case  are  fully  discussed. 
Whether  they  do  apply,  or  what  principles  of  law  apply  to  the  case  at 
bar,  can  only  be  determined  when  the  issues  of  fact  in  the  case  are  ad- 
judicated. The  question  of  the  agency  of  Porter,  the  question  of  fraud 
of  Porter,  and  the  collusion  of  the  defendant  in  such  fraud,  if  any 
existed,  are  the  vital  issues  upon  that  branch  of  the  case  which  I  am 
discussing.  I  am  unable  to  understand  the  findings  of  the  court 
below  as  determining  tliese  issues,  and  I  am  therefore  obliged  to  dis- 
sent from  the  opinion  of  the  court  as  just  read. 
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(2  Idaho  [Kasb.]  150) 

LuFKiNs  V.  Collins  and  others. 

Filed  March  2, 1886. 

Sale— Dblivert— Property  in  Possession  of  Third  Party— Notice. 

When  property  sold  in  good  faith  is  at  the  time  in  the  care  and  custody  of  a 
third  person,  notice  to  said  third  person  of  the  said  sale  is  sufficient  to  consti- 
tute a  delivery  as  to  subsequent  purchasers  or  attaching  creditors. 

Appeal  from  Alturas  county,  Second  judicial  district. 

Kimball  dt  Haywood,  for  appellants. 

Prickett  <6  Lamb,  for  respondent. 

Buck,  J.  This  was  an  action  of  claim  and  delivery,  tried  at  the 
June  term  of  the  district  court,  1884.  The  action  was  thought  to  re- 
cover the  possession  of  six  mules,  claimed  to  have  been  bought  by 
plaintiff  of  Adams  &  Cunningham  by  bill  of  sale,  dated  November 
22,  1882.  The  defendants  claimed  title  to  the  property  by  virtue  of 
a  bill  of  sale  from  the  same  vendors,  dated  November  21,  1882.  At 
the  time  the  l&rst  bill  of  sale  was- executed  and  delivered  to  defend- 
ants, the  property  was  in  the  care  and  custody  of  the  plaintiff  on  the 
road-bed  of  the  Oregon  Short-line  Bailroad,  then  being  constructed. 
The  bill  of  sale  was  made  at  Focatello,  Idaho,  and  the  property  was 
abogot  50  miles  from  there.  The  6  mules  were  a  portion  of  71  ani- 
mals, included  in  the  sale  to  defendants.  Lufkins,  the  plaintiff,  was 
in  charge  of  said  animals,  as  foreman  of  Adams  &  Cunningham,  the 
vendors.  On  the  morning  of  the  day  succeeding  the  sale  to  defend- 
antSy  Mr.  Stevens,  one  of  the  firm  of  Stevens  &  Collins,  and  Mr.  Ad- 
ams, one  of  the  vendors,  traveling  towards  the  place  where  the  animals 
were,  met  the  plaintiff,  Lufkins,  and  Mr.  Adams  informed  him  (the 
plaintiff)  that  they  had  sold  the  stock  to  defendants,  and  defendant 
Stevens  then  and  there  hired  the  plaintiff  to  continue  in  charge  of 
the  stock  as  the  foreman  of  the  defendants.  The  plaintiff  then  agreed 
to  accept  said  employment,  and  then  entered  into  the  services  of  de- 
fendants. 

The  said  stock  was  scattered  along  said  road-bed  some  20  or  30 
miles,  the  principal  portion  being  at  the  forty-third  mile  station. 
During  the  said  twenty-second  day  of  November,  the  plaintiff,  Lufkins, 
and  defendant  Stevens,  with  Mr.  Adams,  traveled  over  the  line  to 
said  forty-third  mile  station,  where  all  the  stock  was  turned  over. 
During  the  evening,  while  the  stock  was  coming  in,  Adams  &  Cun- 
ningham executed  to  plaintiff  the  said  bill  of  sale,  dated  on  the  22d, 
in  which  they  sold  all  "their  right,  title,  and  interest"  to  the  six  mules 
in  dispute,  the  said  stock  being  a  part  of  the  71  head  enumerated  in 
the  bill  of  sale  to  defendant  made  the  day  before.  The  plaintiff  took 
possession  of  said  six  mules  before  they  had  been  turned  over  to  de- 
fendants, and  defendants  afterwards  took  them  from  plaintiff,  and  still 
hold  them  under  claim  that  the  title  to  the  property  passed  to  them, 
defendants,  on  the  morning  of  the  22d,  when  plaintiff,  having  them  in 
his  possession,  first  received  notice  of  the  sale  of  said  stock ;  the  plain- 
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tiS,  on  the  contrary,  claiming  that  the  title  passed  to  him  on  obtaining 
possession  of  the  stock  on  the  evening  of  the  22d,  the  defendants  hav- 
ing up  to  that  time  never  had  the  property  in  manual  possession  under 
said  bill  of  sale. 

The  court  gave  the  following  instruction  to  the  jury  on  the  request 
of  the  appellants: 

"When  property  sold  in  good  faith  is,  at  the  time,  in  custody  of  a  third 
person,  notice  to  him  of  the  sale  is  sufficient  to  constitute  a  delivery,  as  to 
subsequent  purchasers  or  attaching  creditors." 

This  instruction  is  the  law  upon  that  point.  Benj.  Sales,  p.  672, 
§  675,  note  d;  How  v.  Taylor,  62  Mo.  592;  Cojicld  v.  Clark,  2  Colo. 
101 ;  Dempsey  v.  Gardner,  127  Mass.  381,  383.'  The  court  also  gave, 
at  the  request  of  respondent,  anothex  instruction,  in  which  the  fol- 
lowing language  is  used : 

"But,  in  order  to  constitute  such  delivery,  it  is  necessary  that  the  seller, 
purchaser,  and  third  party,  should  all  agree." 

To  this  modification  of  the  former  instruction  the  appellants  ex- 
cepted, and  assign  the  same  as  error.  The  modification,  being  a  por- 
tion of  a  long  instruction  asked  for  on  the  trial,  probably  was  given 
without  observing  that  it  was  a  substantial  contradiction  of  the  other 
instruction.  It  seems  to  be  unsupported  by  the  authorities,  and, 
being  a  contradiction  in  terms  as  to  the  law  of  the  case,  it  tails 
within  the  rule  that  "the  giving  of  inconsistent  instructions  is  error, 
for  the  reason  that  the  jury  will  be  as  likely  to  follow  the  one  as  the 
other,''  and  also  that  "an  erroneous  instruction  is  not  cured  by  an- 
other instruction  upon  the  same  subject  which  is  correct,  unless  the 
former  is  specifically  withdrawn."  Mackey  v.  People,  2  Colo.  13; 
Rice  V.  Olin,  70  Pa.  St.  391;  Thomp.  Char.  Jur.  §  69;  People  v. 
Campbell,  30  Cal.  312. 

The  bill  of  exceptions  contains  several  exceptions  to  the  ruling  of 
the  court  in  the  matter  of  instructions  to  the  jury,  and  the  admis- 
sion of  evidence,  which  would  be  interesting  matters  of  consideration; 
but  the  views  of  the  court  upon  the  instruction  already  discussed 
being  decisive  of  the  case,  the  limited  time  at  the  disposal  of  the 
court  will  prevent  a  more  extended  discussion  of  them. 

Judgment  reversed,  and  new  trial  granted. 

Morgan,  C.  J.,  concurs. 

Broderice,  J.  I  do  not  question  the  law  as  stated  in  the  syllabus 
of  this  case.  I  think  it  correct;  but  I  cannot  assent  to  all  that  is 
said  in  the  opinion. 
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02  Or.  414) 


In  re  Estate  of  Goldsmith  .  and  another,  Partners,  etc. 

Filed  May  19, 1885. 

ArpKAi«— IsBOLYBirr  Act  of  Obeoon  of  1878— Obdbb  Rsifovma  Abstqkbe. 

An  jippeal  will  not  lie  from  a  decision  of  the  circuit  court  refusing  to  remove 
an  assignee  appointed  under  the  insolvent  act  of  October  18, 1878. 

Henry  Achy  for  appellants. 

Joseph  Simon,  for  respondents.  , 

Thayer,  J.  This  is  an  appeal  upon  the  part  of  White,  Goldsmith 
&  Co.,  creditors  of  said  estate,  from  an  order  of  the  cironit  court  for 
the  county  of  Multnomah  refusing  to  remove  Bndolph  Goldsmith,  the 
assignee  of  said  insolvent  debtors,  under  the  act  of  the  legislative  as- 
sembly of  the  state  to  secure  creditors  a  just  division  of  the  estates 
of  debtors  who  convey  to  assignees  for  their  benefit,  approved  Octo- 
ber 18,  1878.  The  appellants,  on  the  twenty-first  day  of  October, 
1884,  filed  a  petition  in  the  said  circuit  court,  in  which  they  alleged, 
in  substance,  that  they  were  creditors  of  said  debtors ;  that  said  as- 
aignee  had  failed  to  file  such  bond  as  the  law  contemplated;  that  he 
was  a  brother  of  one  of  the  debtors;  that  he  had  placed  under  their 
control  and  in  their  possession  the  assets  of  the  estate,  had  paid  them 
large  salaries,  and  did  not  devote  any  personal  attention  to  the  man- 
agement of  the  estate;  that  the  father  and  brother  of  one  of  the  debt- 
ors, Julius  Goldsmith,  pretended  to  have  large  claims  against  the  es- 
tate which  the  petitioners  desired  to  contest ;  that  immediately  pre- 
ceding the  attachment  of  the  property  of  the  debtors,  which  caused 
the  making  of  the  assignment,  the  assignee  advised  and  assisted  in 
securing  to  the  wife  of  one  of  the  debtors,  S.  M.  Cooper,  a  claim  against 
the  firm  of  $3,000,  and  that  the  assignee  had  failed  to  account  for 
$1,000  in  money,  alleged  to  have  been  on  hand  at  the  date  of  the  as- 
signment. 

Upon  filing  the  petition  an  order  was  made  by  the  said  circuit  court 
requiring  the  assignee  to  show  cause  why  he  s^hould  not  be  removed 
as  assignee  of  the  said  estate,  whereupon  the  assignee  filed  an  answer 
controverting  the  allegations  of  the  petition,  excepting  his  relation- 
ship as  the  brother  to  Julius  Goldsmith  and  the  employment  of  the 
debtors  to  assist  in  conducting  the  business;  denying,  however,  that 
be  paid  them  more  than  a  reasonable  salary,  and  claiming  that  their 
employment  was  necessary:  The  proceeding  was  then  referred  to  a 
referee  to  take  the  testimony  of  the  parties,  and  report  it  with  his 
findings  of  fact  and  law.  In  accordance  therewith,  the  refei:ee  took 
a  large  amount  of  testimony  concerning  the  matters  charged  in  the 
said  petition,  upon  which  he  made  a  number  of  findings  of  fact,  gen- 
erally in  support  thereof,  and  found,  as  a  matter  of  law,  that  the  as- 
Y.7p,no.3— 7 
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signee  should  be  removed.  The  assignee  filed  exceptions  to  the  re- 
port, which  were  heard  before  the  said  coart,  and  were  sustained,  and 
the  report  set  aside.  The  court,  however,  required  the  assignee  to 
give  additional  security,  which  he  complied  with. 

The  proceeding  has  been  brought  to  this  court  for  review  upon  the 
evidence  taken  by  the  referee.  The  appellants'  counsel  has  presented 
it  with  much  force,  and  has  submitted  cogent  reasons  for  the  removal 
of  the  assignee ;  but  he  was  met  at  the  entrance  here  with  an  objec- 
tion to  the  jurisdiction  of  this  tribunal  to  hear  and  determine  the 
matter  which  I  apprehend  is  insuperable.  The  objection  is  that  the 
appointment  or  removal  of  an  assignee  is  a  matter  of  discretion ;  that 
if  the  assignee  had  been  found  guilty  of  wasting  or  misapplying  the 
estate,  it  would  have  been  discretionary  with  the  court  below,  under 
the  insolvent  act,  to  remove  him  or  require  additional  security ;  and 
that  this  court  will  not  review  the  exercise  of  such  discretion  unless  it 
appear  that  it  has  been  abused.  It  is  also  objected  that  the  appeal 
is  taken  from  a  mere  interlocutory  order,  and  that  it  could  in  no 
event  be  taken  until  the  case  was  finally  disposed  of  by  some  kind  of 
judgment  or  final  order  which  in  effect  terminated  the  entire  pro- 
ceeding; and  it  was  finally  insisted  upon  by  the  respondent's  coun- 
sel that  the  jurisdiction  conferred  by  the  said  insolvent  act  upon  cir- 
cuit courts  was  limited  to  those  courts.  I  am  of  the  opinion  that  the 
last  objection  is  fatal,  whatever  might  be  our  conclusions  as  to  the 
former  ones. 

The  insolvent*  act  referred  to  vests  in  the  circuit  court,  and  the 
judge  thereof,  a  supervisory  control  over  assignees  therein  referred 
to,  and  in  case  of  the  death  of  such  assignee,  or  his  failure  to  qual- 
ify, authorizes  said  court  or  judge  to  appoint  an  assignee,  and  m 
certain  cases  to  require  additional  security,  and  to  remove  the  as- 
signee; but  it  does  not,  either  by  ex'^ress  language  or  necessary  im- 
plication, give  the  right  of  appeal  to  this  court  in  any  case.  The 
jurisdiction  therein  granted  is  only  a  special  statutory  authority,  to 
be  exercised  over  a  subject  not  within  the  ordinary  jurisdiction  of 
courts  of  justice.  It  is  well  settled  that,  although  such  kind  of  au- 
thority is  conferred  upon  a  court  of  general  jurisdiction,  yet  in  the 
exercise  thereof  it  stands  upon  the  same  footing  with  a  court  of  lim- 
ited and  inferior  jurisdiction.  Crepps  v.  Durden,  1  Smith,  Lead. 
Cas.  (6th  Ed.)  1011 ;  Galpin  v.  Page,  18  Wall.  371.  Hence  it  may 
be  inferred  beyond  question  that  jurisdiction  of  that  character  can- 
not properly  be  extended  by  intendment,  and  that  it  necessarily  will 
be  confined  to  the  express  terms  of  the  act  by  which  it  is  granted. 

The  following  language  of  Chief  Justice  Spencer,  In  the  Matter  of 
Beekman  Street,  20  Johns.  270,  illustrates  this  view: 

"The  powers  possessed  by  this  court  in  appointing  commissioners,  in  re- 
viewing their  report,  in  referring  it  back  to  the  same  commissioners,  or  sub- 
stituting new  ones,  and  in  finally  confirming  their  report,  are  derived  wholly 
from  the  statute.     None  of  these  powers  exist  independently  of  the  legishi- 
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live  cleiogation  of  authority;  and  they  are  not  incident  to  our  judicial  duties. 
It  niigiit  be  a  question  how  far  the  legislature  can  impose  such  duties  upon 
the  judges;  but  it  does  not  admit  of  a  doubt  that,  if  we  do  consent  to  act,  we 
act  under  a  limited  and  circumscribed  authority;  and  our  only  powers  to  act 
lieing  derived  from  the  statute,  we  possess  no  powers  but  such  as  are  expressly 
given,  and  those  powers  must  be  exercised  in  the  manner  designated  by  the 
act.  It  is  true,  we  act  collectively  and  in  term  time,  and  a  majority  con- 
trol the  proceedings;  but  we  act  as  commissioners,  and  in  the  same  way  and 
manner  as  we  used  individually  to  do  under  the  insolvent  act.  The  statute 
is  our  guide,  and  we  must  proceed  by  the  rules  and  in  the  manner  it  pie- 
scribes.  The  general  poweis  and  jurisdiction  of  this  court  as  regards  the 
application  now  before  us  cannot  be  brought  into  exercise.  They  do  not 
apply  to  such  a  subject." 

In  the  Matter  of  Mount  Morris  Square,  2  Hill,  14,  the  same  jioctrine 
is  declared.  If,  therefore,  the  power  vested  in  the  courts  by  virtue 
of  the  insolvent  act  of  October  18,  1878,  in  proceedings  had  in  con- 
formity to  its  provisions,  extends  no  further  than  the  express  provis- 
ions of  the  act,  then  this  court  has  no  right  to  enter-tain  jurisdiction 
of  the  said  appeal,  for  the  obvious  reason  that  no  such  right  is  therein 
conferred.  It  is  analogous  to  the  jurisdiction  in  bankruptcy  specially 
delegated  to  the  lord  chancellor  of  England,  committed  to  him  as 
keeper  of  the  great  seal.  In  the  discharge  of  that  jurisdiction  he  ex- 
ercised all  the  powers  of  his  court,  but  no  appeal  lay  from  his  decis- 
ions in  such  cases,  because  no  law  had  been  passed  authorizing  such 
appeal.  Ex  parte  Cowans  3  Barn.  &  Aid.  123.  The  general  statutes 
of  this  state  only  authorize  an  appeal  from  a  judgment  in  an  action 
or  decree  in  a  suit.  The  determination  in  this  proceeding  is  neither, 
and  it  will  require  a  special  enactment  to  give  an  appeal  therefrom. 
This  appeal  must  therefore  be  dismissed. 

Lord,  J.,  concurred. 


n'2  Or.  271) 

BuDD  V.  Multnomah  St.  By.  Co. 

Filed  May  13,  1885. 

Trover—Convehsion  of  Sharks  op  Stock. 

An  action  of  trover  may  be  maintained  for  the  conversion  of  shares  of  capi- 
tal stock  of  a  corporation^ 

Appeal  from  Multnomah  cbunty. 

P.  IV,  Welty  and  J,  C.  Moreland,  for  respondents. 

H,  D.  Bingham  and  J,  C.  Bower,  for  appellant. 

Lord,  J.  This  is  an  appeal  from  a  judgment  upon  demurrer.  The 
action  was  in  trover,  for  the  conversion  of  certain  shares  of  the  capital 
stock  of  the  corporation  defendant.  The  complaint  in  substance  al- 
leges that  the  plaintiff  was  the  owner  of  100  shares  of  the  capital 
stock  of  said  corporation  defendant,  to  the  value  of  $10,500,  and  that 
the  defendant  wrongfully  took  possession  of  said  shares,  and  disposed 
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of  and  converted  tbe  same  to  their  own  use.  The  demurrer  to  the 
complaint  was  sustained,  upon  the  groand  that  trover  would  not  lie 
for  tbe  conversion  of  shares  of  stock.  The  only  question,  therefore, 
presented  by  this  record  is :  ''Are  shares  of  stock  such  personal  prop- 
erty as  an  action  for  conversion  will  lie  for  their  appropriation? 
What  is  stock,  or  a  share  of  stock?"  ''A  share  in  a  corporation 
is  a  right  to  participate  in  the  profits,  or  in  the  final  distribution, 
of  the  corporate  property  pro  rata.*"  Field  v.  Pierce^  102  Mass. 
201 .  "A  share  or  interest  in  the  capital  stock  of  a  bank  or  other  cor- 
poration may  be  defined  as  the  right  to  j^ro  rata  periodical  dividends 
of  all  profits,  and  if  the  corporation  is  not  immortal,  a  right  to  a  pro 
rata  distribution  of  all  its  effects  on  its  death."  People  v.  Commis- 
siotiers",  etc.,  40  Barb.  353.  ''Shares  of  stock  are  generally  considered 
to  be  personal  property,"  (Bouv.  Law.  Diet.  "Stock,")  and  by  our 
statute  are  to  be  deemed  personal  property,  and  subject  to  attach- 
ment, execution,  levy,  and  sale  as  such.  Misc.  Laws,  c.  — ,^§  13. 
They  are  not  "chattels  i)ersonal,  susceptible  of  possession,  actual  or 
constructive,"  (Arnold  v.  Ruggka,  1  R.  I.  165;)  "but  they  are,"  says 
Shaw,  C.  J.,  "if  not  choses  in  action,  in  the  nature  of  choses  in  action; 
and,  what  is  more  important,  they  are  personal  property."  Hutchins 
V.  State  Bank,  12  Mete.  421.  Of  the  nature  of  shares,  and  the  right 
or  interest  in  them,  considered  as  such,  Dubfee,  G.  J.,  said ; 

**Doe8  the  term  'share'  denote  a  thing  in  possession,  or  does  it  denote  th6 
mere  right  to  a  thing  not  in  possession,  but  in  action,  and  therefore  subject 
to  be  claimed  or  demanded  ?  We  have  shown  that  a  right  to  a  vpte  as  a 
member  of  the  corporation,  and  a  right  to  the  dividends  of  the  profits  of  the 
concern,  make  all  the  beneficial  interest  that  is  called  a  share.  But  these 
rights  subsist  only  in  law  or  in  contract.  The  individual  invested  with  them 
has  them  in prcesetiti,  and  in  virtue  thereof  claims  things  that  are  not  at  any 
time  all  present,  uniting  possession  with  right;  for  all  votes  save  one,  and  all 
dividends  save  one,  must  always  exist  infaturo — a  chose  not  in  possession — 
a  thing  subject  to  be  demanded— money  payable  at  a  future  day.  A  share, 
then,  is  a  mere  ideal  thing;  it  is  no  portion  of  matter;  it  is  not  susceptible  of 
tangible  and  visible  possession,  actual  or  constructive.  Yet,  in  common 
parlance,  we  say  that  a  man  is  possessed  of  a  right,  and  it  is  a  sufficiently  in- 
telligible mode  of  speaking;  but  then  the  meaning  of  the  term  'possession  * 
must  be  understood  to  be  m(xiified  by  the  object  to  which  it  relates.  If  a 
right  be  an  ideal  thing  merely,  or  something  existing  but  in  law  or  contract, 
the  possession  must  be  ideal — subsisting  from  law  or  contract.  To  be  pos- 
sessed of  a  share,  therefore,  is  to  be  invested  with  the  rights  which  constitute 
it,  to  pass  in  and  succeed  to  the  station,  relation,  and  powers  of  the  former 
shareholder,  and  to  become  a  corporation  in  reference  to  the  particular  share. 
But  it  is  quite  evident  that  this  cannot  be  accomplished  but  by  actual  trans- 
fer, or  by  operation  of  law.  This— this  only— can  give  (in  common  parlance) 
the  possession  of  a  mere  right,  or  those  rights  denominated  a  share  in  a  cor- 
poration." 

Whenever,  therefore,  these  things  are  done  or  nappen,  wnether  by 
means  of  contracts  or  by  operation  of  law,  by  which  an  individual  is 
invested  with  those  rights  which  constitute  a  share  in  the  stock  of  a 
corporation,  he  is,  so  to  speak,  possessed  of  such  share — the  owner  of 


Digitized  by 


Google 


Or.]  BUDD  V.  MULTNOMAH  8T.  BT.  00.  101 

it.  It  is  not  the  certificate  which  confers  the  right  to  or  ownership 
of  the  share,  nor  is  it  the  stock  itself,  but  only  the  paper  evidence  of' 
the  right  or  title  to  the  share  which  may  be  used  for  the  purpose  of 
symbolical  delivery ;  as  the  share  itself,  being  intangible,  is  not  sus- 
ceptible of  actual  delivery.  As  thus  evidenced,  the  certificate  is  the 
written  expression  of  the  legal  existence  of  .such  share,  giving  to  that 
which  is  intangible  a  tangible  representation,  by  which,  as  a  conven- 
ient method,  it  may  be  sold,  transferred,  or  speculated  in  as  other 
personal  property.  A  share,  then,  exists,  in  legal  contemplation,  and 
is  personal  property  which  may  be  dealt  with,  enjoyed,  and  subjected 
to  judicial  process  as  such,  and  of  which  the  certificate  is  not  the 
property  itself,  but  only  documentary  evidence  of  title  to  it.  Being 
thus  impressed  by  law  with  the  attributes  of  personal  property  recog- 
nized as  such,  capable  of  being  enjoyed,  dealt  with,  and  subjected  to 
judicial  process,  it  would  seem  to  follow  that  whenever  there  has  been 
some  repudiation  by  the  defendant  of  the  owner's  right  to  the  share, 
or  some  exercise  of  dominion  or  control  over  it  inconsistiBnt  with  such 
right,  be  is  guilty  of  a  conversion,  and  ought  to  be  held  liable  in 
trover.  A  conversion  is  defined  to  be  ''a  wrong,  consisting  in  dealing 
with  the  property  of  another,  as  if  it  were  one's  own,  without  right.'* 
Abb.  Law  Diet.  "Conversion."  Judge  Cooley  defines  it  to  be:  "Any 
distinct  act  of  dominion,  wrongfully  exerted  over  one*s  property  in 
denial  of  his  right,  or  inconsistent  with  it,  is  conversion."  Cooley, 
Torts,  448.  Mr.  Bigelow  says :  "It  may  be  laid  down  as  a  general 
principle  that  the  assertion  of  title  to  or  an  act  of  dominion  over 
personal  property  inconsistent  with  the  right  of  the  owner  is  a  con- 
version." Big.  Lead.  Cas.  428.  Nor  is  it  necessary  to  show*  a  man- 
ual taking  of  the  thing  in  question,  nor  that  the  defendant  has  ap- 
plied it  to  bis  own  use.  "Does  he  exercise  a  dominion  over  it  in  ex- 
clusion or  in  defiance  of  the  plaintiff's  rights  ?  If  he  does,  that  is  in 
law  a  conversion,  be  it  for  his  own  or  another's  use."  Bac.  Abr. 
"Trover."  The  wrong  lies  in  the  interference  with  th^  owner's  right 
to  do  as  he  will  with  his  own.  Whoever  does  this  in  any  manner 
subversive  of  the  owner's  right  to  enjoy  or  conirol  what  is  his  own,  is 
^  guilty  of  a  conversion.  Rainsby  v.  Bailey,  11  Or.  51.  But  the  de-. 
fendant  contends  that  a  share  of  stock,  being  intangible,  is  incapable 
of  being  taken  and  wrongfully  converted  to  the  use  of  another;  and, 
as  a  consequence^  that  the  allegation  that  the  defendants  wrongfully 
took,  disposed  of,  and  converted  the  said  shares  to  their  own  use  is 
the  statement  of  an  impossible  fact,  and  tenders  no  issue.  In  support 
of  this  position,  SewaU  v.  Bank  of  Lancaster,  17  Serg.  &  R,  285,  and 
Neiler  v.  Kelley,  69  Pa.  St.  407,  are  cited  and  relied  upon.  In  the 
latter  of  these  cases,  Sharswood,  J.,  said ; 

"A  share  of  stock  is  an  incorporeal,  intangible  thing.  It  is  a  right  to  a 
certain  proportion  of  the  capital  stock  of  the  corporation,  never  realized  ex- 
cept upon  the  dissolution  and  winding  up  of  the  corporation,  with  the  right 
to  receive,  in  the  mean  time,  such  profit  as  may  he  made  and  declared  iA  the 
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shape  of  dividends.  Trover  can  no  more  be  maintained  for  a  share  in  the 
capital  stock  of  a  corporation  than  it  can  for  the  interest  of  a  partner  in  a 
commercial  firm." 

As  based  upon  the  common-law  fiction  of  property  lost  and  found, 
in  actions  of  trover,  which  prevails  in  that  state,  and  which  lay  only 
for  tangible  property  capable  of  being  identified  and  taken  into  act- 
ual possession,  the  correctness  of  the  decision  is  not  questioned. 
'*But,"  as  was  said  by  Parke,  G.  J.,  "what  matters  it  whether  the 
thing  itself  is  capable  of  being  taken  into  hand  and  carried  away,  so 
long  as  it  is  personal  property  of  as  substantial  value  as  any  other; 
and  in  no  case  can  the  thing  itself  be  recovered  in  this  form  of  ac- 
tion, but  only  its  value.  There  was  force  in  the  claim  originally, 
when  trover  was  confined  to  property  lost.  From  the  nature  of  the 
action  it  could  not  then  lie  unless  the  property  was  tangible.  The 
fiction  of  lost  property  is  still  retained  in  declarations  of  this  kind, 
but  the  allegation  has  long  since  ceased  to  be  substantial,  and  there 
is  no  longer  any  reason  for  requiring  that  the  property  should  be  tan- 
^ble.  *  *  *  If  a  certificate  of  stock  is  unlawfully  retained  when 
demanded,  what  is  presumed  to  have  been  converted?  The  certif- 
icate has  no  intrinsic  value  disconnected  from  the  stock  it  represents. 
No  one  would  say  that  the  paper  alone  had  been  converted, — that  the 
conversion  of  the  paper  constituted  the  entire  wrong.  The  real  act 
done  in  such  cases  is  precisely  the  same  as  done  here, — no  more,  no 
less;  and  to  say  that  trover  will  lie  in  one  case  and  not  in  the  other, 
is  to  make  a  distinction  where  in  reality  there  is  no  difference.  Con- 
version is  the  gist  of  the  action  of  trover.  Everywhere  it  is  so  held. 
The  stoc'k  in  both  cases  was  converted;  and  we  think  in  these  days, 
when  the  tendency  of  courts  is  to  do  away  with  technicalities  not 
based  upon  reason,  a  technical  distinction  of  this  character  should 
no  longer  be  sustained." 

In  Payne  v.  Elliot,  54  Gal.  339,  in  an  able  opinion  by  McEee,  J., 
it  was  held,  in  an  action  for  the  conversion  of  shares  of  stock  of  a  cor- 
poration, that  '4t  is  the  shares  of  stock"  which  constitute  the  prop- 
erty, and  not  the  certificate ;  and  that  an  action  is  maintainable  for 
the  conversion  of  the  share  of  stock  which  the  certificate  represents, 
as  well  as  that  of  the  certificate. 

In  McAllister  v.  Kuhn,  96  U.  S.  87,  the  identical  objection  was 
made  which  is  raised  here.  There  the  judgment  h^d  been  taken  by 
default,  and  confessed  whatever  had  been  properly  pleaded,  as  the 
demurrer  here  admits.     In  that  case  Waite,  G.  J.,  said: 

"If  the  statements  contained  in  the  petition  are  true,  and  McAllister  had 
actually  converted  the  stock  to  his  own  use,  Kuhn  was  entitled  to  damages. 
By  his  default,  whatever  had  been  properly  pleaded  was  confessed.  Had 
issue  been  joined  upon  the  averment  of  conversion,  it  would  have  been  nec- 
essary to  show  the  existence  of  facts  which  in  law  constituted  a  conversion; 
but,  for  the  purposes  of  pleading,  the  ultimate  fact  to  be  proved  need  only  be 
stated.  The  circumstances  which  tend  to  prove  the  ultimate  fact  can  be  used 
for  tftie  purposes  of  evidence,  but  they  have  no  place  in  the  pleadings.    We 
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Ihink  the  complaint  does  state  all  the  facts  necessary  to  constitute  a  cause  of 
action." 

Under  oar  eystem,  the  technical  difficulty  which  embarrassed  the 
eommon-law  action  for  trover,  and  made  it  only  applicable  for  the 
conversion  of  tangible  property,  no  longer  exists,  and  the  action  may 
be  maintained  for  the  conversion  of  every  species  of  personal  prop- 
erty. We  think  the  complaint  states  the  necessary  facts  to  consti- 
tnte  a  caase  of  action.  The  demurrer  is  not  well  taken^  and  the 
judgment  must  be  reversed. 


02  Or.  289) 

Neil  v.  Tolman  and  others.     (Two  Cases.) 

Filed  May  19, 1885. 

Watbr-Rights— Bear  Creek— Former  Adjudication. 

As,  in  a  former  suit,  the  right  of  defendant  to  divert  the  water  from  Bear 
creek  by  means  of  the  ditch  in  question  in  this  suit  has  been  established,  ?ieldy 
that  decree  of  the  lower  court,  following  such  decision,  should  be  affirmed,  ex- 
cept as  to  the  quantity  of  water  which  defendant  is  entitled  to ;  and,  as  modi- 
fied, the  decree  is  affirmed. 

Appeal  from  Jackson  county. 

J.  A,  Neil  and  George  H.  Williams^  for  appellants. 

W.  K,  Hanna,  John  Kelsay,  and  C.  B.  Bellinger^  for  respondents. 

Lord,  J.  These  suits,  being  similar,  were  consolidated  and  tried 
together,  the  evidence  being  applicable  to  both  cases.  They  were 
brought  to  enjoin  the  defendant  from  diverting  the  water  of  Neil 
or  Bear  creek. 

The  complaint  in  the  case  of  Claiborne  Neil  alleges  in  effect  that 
the  plaintiff  is  the  owner  of  certain  land  in  Jackson  county,  which 
lies  along  Neil  creek,  and  embraces  both  banks  and  the  channel  of 
such  creek ;  that  the  plaintiff  is  entitled  to  the  use  of  all  the  water  of 
such  creek  for  irrigation,  watering  of  stock,  and  for  domestic  purposes, 
and  that  during  the  summer  months  he  needs  all  such  water  there- 
for; that  he  has  so  used  the  water  since  1855,  except  when  wrong- 
fully deprived  of  it  by  the  defendants ;  that  the  defendants  have  a 
ditch  leading  from  a  point  on  Neil  creek  about  one  mile  above  plain- 
tiff's land,  along  the  foot  of  the  bills  and  away  from  said  stream  about 
two  miles  to  Clayton  creek;  that  by  means  of  such  ditch  defendants 
divert  the  water  of  Neil  creek  away  from  and  around  plaintiff's  land, 
and  use  up  and  waste  such  water  in  irrigating  several  farms,  so  that 
it  never  returns  to  said  Neil  creek ;  that  at  no  time  prior  to  1875  did 
defendants  use  more  than  60  inches  of  water  through  such  ditch,  but 
that  since  that  date  defendants  have  diverted  more  than  that  quan- 
tity, and  that  during  the  last  three  years  ihey  have  diverted  all  the 
water  during  the  summer  months  except  about  15  inches,  and  have 
diverted  during  said  three  years  more  than  150  inches,  under  a  6-inch 
pressure,  and  are  now  diverting  nearly  all  of  the  water  of  said  creek, 
and  plaintiff  has  now  no  water  for  irrigating,  and  his  crops  and  or- 
chards are  suffering  from  the  want  thereof;  that  defendants  threaten 
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to  contiDue  suob  diversion,  etc. ;  that  plaintiff  has  always  objected  to 
and  protested  against  such  diversion;  yet  the  defendants  have  by 
force  and  threats  persisted  therein. 

The  complaint  in  the  second  case — that  of  Leander  Neil  and  wife — 
is,  in  edect,  the  same  as  that  in  the  case  of  0.  Neil. 

The  answer  in  the  case  of  G.  Neil  denies  plaintiff's  allegations  as 
to  his  right  to  the  use  of  all  the  water  of  Neil  creek,  and  denies  his 
right  to  use,  or  that  he  needs,  any  of  such  water,  Except  so  much  as 
remains  in  said  creek  after  the  defendants  have  taken  therefrom  so 
much  as  they  are  entitled  to,  which  amount  is  stated  in  a  subsequent 
part  of  the  answer;  denies  the  continuous  use  alleged  by  plaintiff. 
The  answer  denies  all  the  other  allegations  of  the  complaint,  except 
that  as  to  the  ownership  by  plaintiff  of  the  land  described,  with  cer- 
tain qualifications  which  appear  in  the  affirmative  allegations  of  the 
answer. 

The  answer  alleges,  affirmatively,  that  in  the  year  1852  the  ditch 
mentioned  in  the  complaint  was  constructed  by  the  defendants  and 
their  grantors  for  irrigation  and  other  purposes,  and  that  they  and 
their  grantors  have  had  the  continuous  and  uninterrupted  use  and 
enjoyment  of  the  water  so  taken  by  them  adversely  to  plaintiff,  and 
all  other  persons,  too,  and  until  they  were  enjoined  by  this  court  in 
1883,  and  that  they  have  had  the  use  of  said  ditch  for  more  than  30 
years  last,  before  the  commencement  of  this  suit,  and  that  they  di^ 
verted  a  part  of  said  stream  and  not  the  whole  of  it.  The  answer 
further  alleges  that  defendants  diverted  by  their  said  ditch  not  less 
than  160  inches  of  water  by  its  natural  flow,  and  under  no  other  press- 
ure than  a  fall  of  three-fourths  of  an  inch  to  the  rod.  That  since 
the  year  1867  they  have  diverted  water  in  said  ditch  from  said  creek 
as  follows :  From  January  1st  to  August  15th,  160  inches ;  from  Au- 
gust  15th  to  September  20th,  100  inches;  and  from  September  20th 
to  January  1st,  60  inches,  and  no  more,  by  its  natural  flow  through 
a  ditch  having  a  fall  of  three-fourths  of  an  inch  to  the  rod,  and  no 
other  pressure  and  no  greater  quantity  than  herein  stated.  The  an- 
swer further  sets  up  a  former  adjudication  of  the  same  matter,  by  de- 
cree of  injunction  rendered  by  the  circuit  court  of  Jackson  county, 
Oregon,  on  June  16,  1873.  All  the  material  allegations  in  the  an- 
swer are  denied  by  the  replication. 

The  questions  raised  and  contested  by  the  pleadings  in  this  suit 
are :  (1)  Did  the  defendants  acquire  any  right  as  against  plaintiff  to 
divert  the  water  by  reason  of  prior  appropriation?  (2)  Have  they 
acquired  any  title  by  prescription  from  adverse  use  ?  (3)  Was  there 
any  former  adjudication  which  can  estop  the  plaintiff  in  this  suit? 
Our  examination  of  these  defenses  will  be  in  the  inverse  order  in 
which  they  are  here  presented,  and  will  extend  only  so  far  as  the  de- 
cision of  the  cases  may  require. 

The  first  inquiry,  then,  will  be :  Has  there  been  a  former  adjudica- 
tion which  estops  the  plaintiff?     In  June^  1873,  the  defendants  be- 
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gan  a  suit  in  equity,  in  the  circuit  court  of  Jackson  county,  to  re&train 
the  plaintiff  Neil  from  diverting  th£  water  of  the  ditch  in  question. 
The  complaint  in  that  case  particularly  described  the  ditch  of  which 
it  is  alleged  they  were  the  owners,  and  that  said  ditch  and  the  waters 
thereof  were  necessary  for  the  irrigation  of  the  meadows,  orchards, 
and  grain  crops  of  the  plaintiffs,  and  for  the  use  of  their  farms,  and 
that  the  defendant  at  divers  times  had  broken  said  ditch  and  diverted 
the  water  therefrom,  so  as  to  prevent  the  plaintiffs  from  the  enjoy- 
ment and  free  use  of  the  benefit  thereof,  and  he  threatened  to  con- 
tinue so  to  do.  The  plaintiffs  prayed  that  the  defendant  might  be 
forever  restrained  from  breaking  or  molesting  the  ditch,  and  from  di- 
verting the  waters  thereof.  The  record  shows  that  the  defendant  was 
duly  served  with  process,  but  made  default,  and  a  decree  was  rendered 
in  accordance  with  the  prayer  of  the  complaint.  That  the  ditch  in 
that  and  this  case  is  the  same  identical  ditch  is  not  disputed.  In 
both  cases  the  facts  show  that  the  ditch  tapped  and  received  its  sup- 
ply of  water  from  Neil  or  Bear  creek,  which  was  conducted  by  means 
of  it  to  the  farms  of  the  plaintiffs,  for  the  purposes  of  irrigation,  and 
which  otherwise  would  have  flowed  down  the  channel  of  the  creek 
through  the  farm  of  the  present  plaintiff.  This  is  necessarily  so,  from 
the  facts  as  stated,  and  renders  all  discussion  of  the  water  and  ditch 
separately,  considered  as  applied  to  the  rights  sought  to  be  estab- 
lished and  the  injury  prevented,  as  idle  and  unmeaning.  The  ob- 
ject of  the  former  suit  was  plainly  to  prevent  the  plaintiff  Neil  from 
diverting  and  using  the  water  conducted  from  Bear  creek  by  this 
ditch,  and  to  protect  the  defendants  in  the  use  of  such  water  thus 
derived  for  the  purposes  of  irrigation.  The  object  of  the  present  suit 
is  to  prevent  the  defendant  from  diverting  the  waters  of  Bear  creek 
by  means  of  the  same  ditch  for  the  uses  of  irrigation,  and  to  protect 
the  plaintiff  in  the  use  of  oUch  water  as  the  riparian  proprietor.  In 
either  case,  the  right  of  the  plaintiff  to  the  water  rested  upon  the  same 
principle,  and  the  gist  of  the  snit  then  and  now  is  to  determine  the 
right  to  this  water. 

The  record  discloses  that  the  diversion  of  the  water  from  Bear  creek 
has  been  for  years  the  subject  of  contention  and  dispute.  Prior  to 
the  suit  instituted  in  1873,  the  plaintiff  claimed  that  the  defendnnts 
had  no  right  to  take  the  water  from  the  creek  and  run  it  in  this  ditch 
to  irrigate  their  farms;  that  he  was  entitled  to  have  the  water  of 
the  creek  flow  down  its  channel  as  a  riparian  owner;  and  it  was  evi* 
dbntly  in  assertion  of  his  right  as  such  that  he  broke  the  ditch  and 
turned  the  water  back  where  he  conceived  it  lawfully  belonged.  On 
the  other  hand,  the  defendants  claimed  that  they  had  such  right,  and 
to  establish  it,  settle  tlie  contention,  and  afford  the  plaintiff  an  op- 
portunity to  make  whatever  defense  he  had,  the  former  suit  was 
brought.  The  injury  complained  of,  and  to  be  prevented  by  that  suit, 
was  the  deprivation  of  the  water.  The  breaking  of  the  ditch  only  oc- 
casioned the  injury.     Certainly,  if  the  plaintiffs  in  that  suit  were  not 
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entitled  to  the  use  of  the  water  as  alleged,  and  if  the  defendant  was 
entitled  to  such  use  as  he  now  alleges  in  the  present  suit,  such  facts 
would  have  constituted  a  complete  defense.  The  rule  is  well  settled 
that  ''a  party  cannot  relitigate  matters  which  he  might  have  inter- 
posed, but  failed  to  do,  in  a  prior  action  between  the  same  parties  or 
their  privies  in  reference  to  the  same  subject-matter."  Wells,  Bes 
Adj.  §  251,  citing  Hachvorth  v.  Zollers,  30  Iowa,  433;  Hites  v.  Ir- 
vine's AdniVf  13  Ohio  St.  283 ;  Le  Guen  v.  Oouvemeur^  1  Johns.  Cas. 
438 ;  Gray  v.  Dougherty,  26  Cal.  266.  In  some  of  the  cases  the  rule 
has  been  carried  to  the  extent  of  declaring  that  "if  a  party  fails  to 
plead  a  fact  he  might  have  pleaded,  or  fails  to  prove  a  fact  he  might 
have  proved,  the  law  can  afford  him  no  relief."  Wells,  Res  Adj.  § 
251 ;  Bell  v.  McCollocKs  ExWs,  31  Ohio  St.  397.;  Eioifig  v.  McNairy, 
20  Ohio  St.  322;  Embury  v.  Conner,  3  N.  Y.  611;  Covington,  etc.,  Co. 
V.  Sargeant,  27  Ohio  St.  233 ;  Le  Guen  v.  Gouverneur,  supra.  In  other 
cases  it  is  said  that  the  test  is  to  determine  whether  the  matter  which 
is  claimed  to  be  barred,  might  have  been  litigated  under  the  plead- 
ings. Columbus  d  S.  R.  Co.  v.  Watson,  26  Ind.  62;  Duncan  v.  Hoi- 
comb,  Id.  378;  Sheets  v.  Selden,  7  Wall.  416;  Beloit  v.  Morgan,  Id. 
619;  Henderson  v.  Henderson,  3  Hare,  Ch.  115. 

The  finality  of  judgments  rests  upon  the  maxim,  interest  reipublicce 
ut  sit  finis  litium.  "It  is  for  the  public  good,"  says  Mr.  Broom,  "that 
there  be  an  end  of  litigation;  and  if  there  be  any  one  principle  of  law 
settled  beyond  all  question,  it  is  this:  that  whensoever  a  cause  of 
action,  in  the  language  of  the  law,  transit  in  rem  judicatam,  and  the 
judgment  remains  therein  in  full  force  and  unreversed,  the  original 
cause  of  action  is  merged  and  gone  forever."  Broom,  Leg.  Max.  "It 
is  not  only  final,"  says  Radcliffe,  J.,  "as  to  the  matter  actually 
determined,  but  as  to  every  other  matter  which  the  parties  might  have 
litigated  in  the  cause,  and  which  they  might  have  had  decided.  The 
reasons  in  favor  of  this  extent  of  the  rule  appear  to  me  satisfactory; 
they  are  found  in  the  expediency  and  propriety  of  silencing  the  con- 
tention of  parties,  and  of  accomplishing  the  ends  of  justice  by  a  single 
and  speedy  decision  of  all  their  rights.  It  is  evidently  proper  to  pre- 
scribe some  period  to  controversies  of  this  sort,  and  what  period  can 
be  more  fit  and  proper  than  that  which  affords  a  full  and  fair  oppor- 
tunity to  examine  and  decide  all  their  clainis.  This 'extent  of  the 
rule  can  impose  no  hardship.  It  requires  no  more  than  a  reasonable 
degree  of  vigilance  and  attention.  A  different  course  might  be  dan- 
gerous and  oppressive ;  it  might  tend  to  unsettle  the  determinations  of 
law,  and  open  a  door  for  infinite  vexation."  Nor  is  the  principle  of 
the  rule  affected,  that  the  judgment  was  obtained  by  default.  "The 
rule,"  says  Mr.  Freeman,  "that  a  judgment  is  conclusive  of  every  fact 
necessary  to  uphold  it,  admits  of  no  exception;  and  is  equally  ap- 
plicable whether  the  final  adjudication  resulted  from  the  most  tedious 
and  stubborn  litigation,  or  from  a  suit  in  which  no  obstacle  was  pos- 
sible to  delay  or  defeat  plaintiff's  recovery.     A  judgment  by  default 
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is  attended  with  the  same  legal  consequences  as  if  there  had  been  a 
verdict  for  the  plaintiff.  There  exists  no  solid  distinction  between  a  title 
confessed  and  one  tried  and  determined."  Freem.  Judgm.  and  tiote. 
"So  the  neglect  of  a  defendant  to  answer,  and  a  decree  pro  confesso, 
are  equivalent  to  an  admission  of  the  allegations  of  the  bill  as  to 
all  parties  against  whom  such  a  decree  passes. "  6  Wait,  Act.  &  Def. 
71 ;  Brummagin  v.  Ambrose,  48  Cal.  868.  "The  judgment  is  final  and 
conclusive  between  the  parties,  not  only  as  to  the  matter  actually 
determined,  but  as  to  every  other  matter  which  the  parties  might  have 
litigated  and  have  decided  as  incident  to  or  essentially  connected 
with  the  subject-matter  of  the  litigation,  within  the  purview  of  the 
original  action,  either  as  a  matter  of  claim  or  defense."  Miller,  J., 
in  Jordan  v.  Van  Epps,  85  N.  Y.  427.  See,  also,  Barrett  v.  Failing,  8 
Or.  152;  Bloomer  v.  Sturgea,  58  N.  Y.  168;  Embury  v.  Conner,  8  N. 
Y.  512.  ,  Nor  is  it  any  objection  that  "the  former  suit  embraced  more 
subjects  of  controversy  or  more  matter  than  the  present;  if  the  entire 
subject  of  the  present  controversy  was  embraced  in  it,  it  is  res  judicata. 
No  man  is  to  be  twice  vexed  with  the  same  controversy."  Bigelow  v. 
Winsor,  1  Gray, -302;  Tiogo  R.  R.  v*  Blossburg  R.  R.20  Wall.  187. 

The  right  sought  to  be  established  and  determined  in  this  suit  in- 
volves, in  fact,  the  same  identical  question  which  was  presented  in , 
the  former  suit,  only  with  this  difference:  a  change  of  characters 
as  parties  to  the  suit.  It  follows,  as  the  court  below  decided,  that  the 
former  decree  is  a  bar  to  this  suit,  in  that  it  established  the  right  of. 
the  defendant  to  divert  the  water  from  Bear  creek  by  means  of  the 
ditch  in  question.  But  it  did  not  determine  how  much  or  the  quantity 
of  water  the  defendants  were  entitled  to  divert.  This  fact  was  recog- 
nized by  the  eminent  counsel  for  the  plaintiff,  and  he  sought  to  show, 
by  an  able  and  elaborate  investigation  of  the  evidence,  that  the  con- 
clusion which  the  court  below  reached  as  to  the  quantity  of  water 
the  defendants  were  entitled  to  divert,  could  not  be  sustained  upon 
the  evidence. 

The  record  discloses  that  the  court  below  gave  to  this  case  that 
careful  investigation  which  its  importance  to  the  rights  involved  de- 
manded, and  only  reached  the  result  now  complained  of  after  such 
deliberation.  Since  the  argument  I  have  re-examined  the  testimony 
with  much  care  and  attention,  seeking  to  ascertain  the  true  quantity 
of  water  which  the  defendants  are  entitled  to  divert,  and  I  confess 
the  result  of  my  inquiries  has  not  fully  satisfied  me  that  there  is  er-* 
ror  in  the  amount  adjudged  by  the  court  below.  It  is  suggested,  how- 
ever, that  there  are  some  facts  and  circumstances  which  may  possi* 
bly  have  escaped  the  attention  of  the  court  below,  or  perhaps  not  re- 
ceived that  full  consideration  to  which  they  are  supposed  to  be  en- 
titled by  their  weight  and  importance.  Among  them  are  the  gradual 
enlargement  of  the  ditch  by  frequent  cleaning,  and  the  natural  "wear 
and  tear"  of  flowing  water,  the  building  of  a  fiume  with  a  certain  in- 
cline,  which  presents  less  obstruction  to  the  flow  of  the  water  thaa 
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the  natural  surface,  all  of  which,  and  together,  it  is  claimed,  have 
materially  contributed  to  increase  the  quantity  of  water  much  beyond 
that  formerly  or  originally  diverted.  It  is  not  douhted  but  that  these 
causes  may  have  produced  that  result,  if  no  precautions  were  taken 
.to  prevent  it  at  the  point  of  diversion.  But  there  is  some  evidence 
that  such  precaution  was  taken;  other,  that  it  was  insufficiently  done; 
other,  in  effect,  that  it  was  not  done  at  all.  The  measurements  of 
the  water  vary  very  much,  and  some  of  them  are  taken  at  places  and 
under  circumstances  that  render  them  unfit  tests.  The  witnesses  are 
all  reputable,  good  citizens,  testifying  to  what  they  understand  and 
believe  to  be  a  correct  state  of  facts.  In  such  conflict  of  testimony  it 
is  always  not  only  a  matter  of  delicacy,  but  of  difficulty,  to  adjust 
the  conflicting  statements,  and  to  determine  the  right  of  the  matter. 
An  approximation  to  it  is  all  that  can  be  reasonably  expected. 

Without  reviewing  the  evidence,  it  is  thought,  therefore,  in  view  of 
all  the  facts,  and  the  rights  and  equities  of  the  parties,  the  decree 
should  be  modified  in  the  particular,  viz.,  120  inches  instead  of  160 
inches,  from  January  1st  to  August  15tb ;  but  in  all  other  respects  the 
decree  is  affirmed;  and  it  is  so  ordered.  In  the  other  case  we  think 
the  evidence  shows  the  right  by  prescription.  The  costs  and  dis- 
bursements will  be  equally  divided  between  the  parties. 


Jacobson  v.  Siddal. 
Filed  May  19, 1885. 

1.  Husband  and  Wife— Action  for  Crim.  Con. — ^Evidenor  of  MARRiAas. 

Id  an  action  for  crimioal  conversation,  the  record  of  the  marriage  is  not  es- 
sential, but  the  marriage  may  be  proved  by  the  testimony  of  the  husband  and 
wife. 

2.  Bamk — Damages — Relations  of  Parties — Effect  on  Body  aud  Mind  of 

Wife. 

In  such  an  action,  evidence  of  the  terms  on  which  the  husband  and  wife  lived 
together,  and  the  ellect  the  criminal  act  produced  on  her  body  and  mind,  may 
be  proved. 

Appeal  from  Wasco  county. 
.    J.  H.  Bird,  for  appellant. 

W.  Lair  Hill  and  F.  P.  Mays,  for  respondent. 

Lord,  J.  This  action  was  broaght  by  the  plaintiff  to  recover  dam- 
ages for  alleged  criminal  conversation  with  his  wife.  Upon  issue  be- 
ing joined  the  trial  proceeded,  and  the  plaintiff  gave  and  offered  the 
evidence  set  forth  in  the  bill  of  exceptions,  when  the  defendant  moved 
the  court  for  a  nonsuit  upon  the  grounds  (1)  that  plaintiff  had  failed 
to  prove  the  alleged  marriage ;  (2)  that  he  had  failed  to  prove  any 
damages  sustained  by  him,  or  any  facts  from  which  a  jury  would  be 
authorized  to  find  damages  for  the  plaintiff;  and  (3)  that  he  had 
failed  to  prove  a  cause  sufficient  to  be  submitted  to  a  jury.  The  court 
below  granted  the  motion,  and  judgment  was  entered  in  favor  of  the 
defendant  for  costs^  from  which  this  appeal  has  been  tc^ken. 
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The  basis  of  ihe  plaintiiFs  right  to  recover  arises  out  of  the  aUeged 
relation  of  hnsband  and  wife,  and  the  fact  of  marriage  must  be  proved 
by  direct  evidence.  Bythe  bill  of  exceptions  it  appears  that  after  the 
plaintiff  and  his  wife  had  testified  directly  to  the  fact  of  marriage,' a 
certificate  of  the  same  was  offered  in  evidence,  to  which  several  ob- 
jections were  made  and  sustained.  Whether  the  objections  were  well 
taken  or  not  is  immaterial,  as  the  plaintiff  was  competent  to  testify  to 
the  marriage.  The  contract  of  marriage,  or  its  solemnization  before 
a  minister  or  magistrate,  may  be  proved  by  the  testimony  of  an  eye- 
witness, and  for  this  purpose  a  party  is  competent.  In  BhsseU  v.  Bis- 
sell,'  65  Barb.  829,  the  court  say : 

•  "In  cases  affectfng  the  legitimacy  of  issue,  right  of  succession  to  property, 
and  many  other  cases,  aucb  a  contract  may  be  proved  by  circumstantial  evi« 
dence,  by  admission  of  the  parties,  by  living  together  as  man  and  wife,  etc. 
But  there  is  another  class  of  cases,  such  as  prosecutions  for  bigamy,  crim.  Gon.f 
etc.,  in  which  there  must  be  direct  evidence  of  the  actual  marriage.  By 
actual  marriage  is  meant,  not  the  solemnization  before  a  minister  or  magis-" 
trate, — for,  as  has  already  been  shown,  no  such  solemnization  is  requisite, — ^but 
what  is  intended  is  that  the  actual  making  of  the  marriage  contract  between 
the  parties  must  be  proved  by  direct  evidence,  and  not  left  to  be  inferred  from 
circumstances,  and  admissions,  and  the  like.  Until,  by  recent  legislation, 
the  wife  was  made  a  competent  witness  in  actions  in  which  her  husband  is  a 
party,  it  is  evident  that  when  a  marriage  of  this  description  was  contracted 
in  the  absence  of  witnesses,  there  was  no  means  of  furnishing  the  direct  proof 
required  in  this  class  of  cases,  and  offenses  of  this  description  might  be  com- 
mitted with  comparative  impunity.  But  now,  the  wife  being  made  a  compe- 
tent witness,  her  testimony,  if  corroborated  and  entitled  to  credit,  is  suffi- 
cient to  establish  the  marriage.'* 

The  certificate,  properly  authenticated,  or  the  record  of  the  mar- 
riage, is  not  essential  to  the  establishment  of  the  relation  of  mar- 
riage, but  the  party  may  prove  the  fact  of  marriage.  The  record 
shows  that  both  the  husband  and  wife,  in  substance,  testified  that  they 
were  such,  that  they  were  married  about  eight  years  ago  in  Iowa,  and 
that  ever  since  they  had  lived  together  as  husband  and  wife;  and  that 
this  testimony  was  received  without  objection.  In  Kilburn  v.  Miil- 
len^  22  Iowa,  503,  the  court  held  that  record  evidence  is  not  indispen- 
sable to  prove  a  marriage,  but  that  the  fact  ma,y  be  established  by 
witnesses  having  knowledge  thereof.  This  was  an  action  for  crimi- 
nal conversation,  and  the  court,  by  Dillon,  J.,  followed  the  rule  laid 
down  in  State  v.  Wilson,  22  Iowa,  364,  in  which  he  said : 

"We  are  aware  of  the  state  of  the  authorities  touching  this  question,  but 
do  not  deem  it  necessary  to  enter  at  large  upon  its  discussion.  We  have 
heretofore- made  a  similar  ruling  in  relation  to  bigamy,  where  the  rule  should 
be  at  least  as  stringent  as  in  a  prosecution  for  adultery."  State  v.  WUliams, 
20  Iowa,  98. 

"Where  direct  evidence  of  the  marriage  is  required,"  said  Peblt,  C. 
J.,  ''other  evidence  besides  the  register  may  be  made  by  the  testimony 
of  witnesses  present  at  themarriage,  or  of  the  parties  themselves,  wh^n 
competent."  State  v.  Marvin,  35  N.  H.  22.  See,  also.  Com.  V.Nor- 
cro$8,'9  Mass.  492;  Com.  y.  Littlejohn,  15  Mass.  163.     Otir  statiite 
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has  very  materially  invaded  the  common-law  rale,  and,  sabject  to  the 
reBtrictions  enumerated,  the  haeband  or  wife  is  a  competent  witness. 
Code,  §§  700,  702;  Abb.  Tr.  Pr.  684.  Babject  to  these  limitations,, 
and  for  the  attainment  of  trath,  it  is  not  perceived  why  all  persons  hav- 
ing knowledge  of  the  facts,  and  especially  those  ordinarily  most  conver- 
sant with  them, — ^tbe  parties  themselves, — should  not  be  permitted  to 
testify.  Besides,  it  seems  if  the  'testimony  was  incompetent,  bat  was 
admitted  without  objection,  the  court  will  treat  the  testimony  as  com- 
petent on  motion  for  nonsuit.     Janson  v.  Brooks,  29  Cal.  214. 

The  next  objection  is  that  the  coart  erred  in  excluding  testimony  of- 
fered to  show  the  terms  on  which  the  plaintiff  and  his  wife  lived  to- 
gether, and  the  effect  the  criminal  act  produced  on  her  body  and  mind. 
The  substance  of  the  allegation  in  the  complaint  is  that  the  carnal  in- 
tercourse was  effected  by  forcible  ravishment.  The  defendant  con- 
tends that  the  gist  of  the  action  is  loss  of  service.  In  a  note  to  Chit. 
PL  marg.  p.  642,  note  b,  and  856,  note  a,  it  is  said  the  wrong  com- 
plained of  is  not  immediate,  but  consequential;  the  gist  of  the  action 
not  being  the  supposed  assault  on  the  wife,  but  the  consequent  corrup- 
tion of  the  body  and  mind  of  the  wife.  In  Wetdon  v.  Timbrell,  5  Term 
B.  360,  Lord  Kenyon  said : 

"It.  is  material  to  consider  what  is  the  gist  of  the  action.  The  plaintiff 
contends  it  is  the  criminal  act;  but  tliat  I  deny.  1  think  it  is  a  civil  action, 
brought  to  recover  satisfaction  for  a  civil  injury  done  to  the  hasband,  and 
not  to  punish  the  defendant  for  having  broken  the  laws  of  morality  and  de- 
cency . " 

And  it  was  held  that  the  gist  of  the  action  was  the  loss  of  the  so- 
ciety and  comfort  of  the  wife.  It  is  the  loss  of  consortship  which  is 
the  gist  of  the  action.  ''The  plaintiff,*'  said  Allen,  J.,  "cannot  main- 
tain this  action  for  an  injury  to  the  wife  only;  he  must  prove  that 
some  right  of  his  own,  in  the  person  or  conduct  of  his  wife,  has  been 
violated.  *  *  »  His  interest  is  expressed  by  the  wofd  'consor- 
tium*— the  right  to  the  conjugal  fellowship  of  the  wife;  to  her  com- 
pany, co-operation,  and  aid  in  every  conjugal  relation.  *  *  * 
The  essential  injury  to  the  husband  consists  in  the  defilement  of  the 
marriage  bed,  in  the  invasion  of  his  exclusive  right  to  marital  inter- 
course with  his  wife,  and  to  beget  his  own  children.  This  presumes . 
the  loss  of  the  consortium  "with  his  wife;  of  comfort  in  her  society,  in 
that  respect,  in  which  bis  right  is  peculiar  and  exclusive.''  Bigaou- 
ette  V.  Patilety  134  Mass.  123;  Fry  v.  Drestler,  2  Yeates,  278;  Wood 
V.  Mathews,  47  Iowa,  410;  Abb.  Tr.  Ev.  685;  1  Chit.  PI.  (marg.) 
134,  167.  Nor  are  the  rights  of  the  plaintiff  affected  in  such  cases, 
whether  the  act  was  done  by  the  consent  of  the  wife,  or  was  accom- 
plished forcibly  and  against  her  will,  except  in  aggravation  or  miti- 
gation of  the  injury.  "The  common  law,  in  giving  this  remedy,  in- 
stead of  making  the  husband's  right  of  action  depend  on  his  wife 
having  consented  to  her  defilement,  has  invariably,  whatever  the 
truth  might  be,  decisively  assumed  that  she  did  not  assent,  but  was- 
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overcome  by  force,  and  the  action  has  been  sastained,  just  the  same, 
whether,  as  a  matter  of  fact,  her  will  consented  or  she  was  outraged  by 
actual  violence,  Bac.  Abr.  "Marriage  and  Divorce,"  651, 553;  3  Bl. 
Comm.  139;  1  Chit.  PL  (16th  Amer.  Ed.)  140, 141, 150, 151, 188;  2 
Hil.  Torts,  507;  Forsythe  v.  State,  6  Ohio,  23.  And  there  seems  to  be 
no  basis  in  justice  or  policy  for  the  position  that,  if  the  personal  wrong 
is  accompanied  by  circumstances  of  such  atrocity  as  to  elevate  it  to 
the  public  offense  of  rape,  the  private  remedy  is  either  taken  away 
or  suspended.  Cooley,  Torts,  86,  90;  Graves,  J.,  in  Egbert  v.  Green- 
icalt,  44  Mich.  246.  The  injury  done  the  husband  consists  in  the 
dishonor  of  his  marriage  bed,  the  loss  of  his  wife's  affection,  and  the 
comfort  of  her  society,  as  well  as  any  pecuniary  injury  for  loss  of 
services.  The  actual  injury,  and  the  extent  of  it,  very  greatly  depends 
on  their  prior  relations,  and  the  consequences,  as  between  them,  re- 
sulting from  her  defilement  or  defection.  The  plaintiff  had  a  right 
to  show  the  terms  upon  which  he  and  his  wife  had  lived  together, 
and  the  practical  consequences  resulting  to  their  married  life  from 
the  injury  alleged.  Upon  the  question  of  damages,  the  relation  of 
the  plaintiff  to  his  wife,  the  circumstances  of  their  domestic  life,  etc., 
may  be  shown.  Cooley,  Torts,  224,  225;  HU.  Torts,  p.  509,  §  21. 
But  this  the  counsel  for  the  defendant  concedes,  and  admits  the  er- 
ror assigned  to  be  well  Jiaken,  if  the  gist  of  the  action  is  not  specifi- 
cally for  loss  of  services,  and  the  pecuniary  injury  confined  to  it. 
But,  as  the  law  is  otherwise,  the  judgment  must  be  reversed,  and  a 
new  trial  ordered. 


Weiner  v.  Lee  Shino  and  others. 

Filed  May  19,  1885. 

1.  Pleading— Action  for  Services— Assignment  of  Claim. 

A  complaint  alleging  that  "defendants  employed  B.  to  perform  services  for 
them,  for  which  they  promised  to  pay  said  B.  $1,000,  on  or  before  Blay  1,  1884, 
and  that  on  May  16,  1884,  said  B.,  for  a  v&luable  consideration,  assigned  said 
claim  to  plaintin,  who  now  owns  the  same,  and  upon  which  there  is  now  duo 
and  owing  the  sum  of  $l,UOO,'*  is  insufficieDt. 

2.  Same— Verdict  Curbs  what  Defects. 

If  a  complaint  is  defective  in  not  containing  some  material  allegation,  tho 
defect  will  not  bq  cured  by  verdict. 

Appeal  from  Multnomah  county. 

W.  H.  Adams,  for  appellants. 

W.  Scott  Behee,  for  respondent. 

Thayer,  J.  This  appeal  is  from  a  judgment  of  the  circuit  court 
for  the  county  of  Multnomah,  rendered  in  an  action  commenced  in 
that  court  by  the  respondent  against  the  appellants  to  recover  money. 
The  action  was  tried  by  a  jury,  and  resulted  in  a  verdict  for  the 
respondent  for  the  sum  of  $1,000,  the  amount  claimed  to  be  due. 
Among  the  questions  raised  upon  the  appeal  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. '  The 
following  is  the  substance  of  the  complaint :    ^ 
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"Tiiat  Lee  Shing  and  Lee  Shlng  Tin  are,  and  during  all  the  times  herein* 
mentioned  were,,  partners,  doing ,  business  at  Portland,  Oregon,  under  the 
style  and  Arm  name  of  *  Quon  Wo  On,'  and  that  during  the  year  1883  said 
above-named  defendants  and  Ah  Foo  employed  Gaston  &  Beebe  to  perform 
services,  for  which  they  promised  and  agreed  to  pay  said  Gaston  &  Beebe  the 
sum  of  $1,000  on  or  before  May  1,  1884;  that  on  May  16,  1884,  said  Gas- 
ton &  Beebe,  for  a  valuable  eonsidei*ation,  assigned  said  claim  to  plaintiff, 
who  now  owns  the  same,  and  upon  which  there  is  now  due  and  owing  the 
sum  of  $1,000.  Plaintiff  therefore  asks  judgment  against  defendants  for 
$1,000,  and  costs  and  disbursements." 

The  respondent's  counsel  claims  that  if  the  complaint  would  have 
been  held  insufficient  upon  demurrer,  by  reason  of  any  defect  appar- 
ent upon  its  face,  such  defect  has  been  cured  by  verdict.  The  rule 
is  no  doubt  correct,  that  where  the  statement  of  the  plaintiff's  cause 
of  action,  and  that  only,  is  defective  or  inaccurate,  the  defect  is  cured 
by  a  general  verdict  in  his  favor.  But  where  no  cause  of  action  ia 
stated,  the  omission  is  not  cured  by  verdict.  Gould,  PI.  453,  §  13. 
The  reason  of  the  rule  as  stated  in  the  section  is  there  explained  by. 
the  following  quotation  from  a  decision  made  by  Lord  Mansfield  : 

'^To  entitle  him  [the  plaintiff]  to  recover,  all  circumstances  necessary  in. . 
form  or  substance  to  complete  the  title  so  imperfectly  stated,  must  be  proved 
at  the  trial;  and  it  is,  therefore,  a  fair  presumption  that  they  were  proved." 

It  is  not  always  an  easy  matter  to  determine  whether  such  defect 
is  in  the  statement  of  the  title  or  cause  of  action,  or  a  defect  in  the 
title  or  cause  of  action.  The  verdict  does  not  supply  any  fact  omit- 
ted from  the  complaint,  but  it  establishes  every  reasonable  inference 
that  can  be  drawn  therefrom.  If  the  complaint  is  defective  in  not 
containing  some  material  allegation,  the  defect  willnot  be  cured  by 
verdict.  In  this  case,  the  gist  of  the  action  was  a  promise  to  pay  tbe 
thousand  dollars,  but  that  promise,  standing  alone,  was  nudum  pac- 
tum. No  right  of  action  in  such  case  arises  in  favor  of  the  promisee 
in  consequence  of  its  breach.  The  facts  showing  that  the  promise 
was  binding,  had  to  be  alleged.  The  plaintiff,  in  such  a  case;  must  show 
by  his  complaint,  not  only  tliat  the  defendant  made  a  promise  that 
he  had  broken,  but  also  that  the  promise  was  made  upon  sufficient 
consideration;  and,  unless  the  allegation  in  this  complaint,  that  the 
defendant  employed  Gaston  &  Beebe  to  perform  services,  diredtly  or 
by  necessary  implication  avers  a  sufficient  consideration  for  the  prom- 
ise to  pay  the  $1,000,  the  cause  of  action  was  defective. 

The  said  allegation  is  the  statement  of  an  executory  consideration. 
The  employment  of  Gaston  &  Beebe  was  to  "perform  services."  It 
was  something  to  be  done  by  those  parties.  No  other  construction 
can  be  placed  upon  the  wofds  employed.  In  declaring  upon  such  a* 
promise  it  is  always- necessary  to  fetate  the  particular  consideration 
upon  which  it  was  founded,  and  it  is  essential  that  the  consideration 
stated  should  be  legally  sufficient.  1  Chit.  PI.  293.  The  learned 
author  also  says  (pp.  295,  296)  that  in  the  statement  of  an  execu- 
tory consideration  a  gfeater  degree  of  certainty  is  required  than  ia 
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that  of  an  executed  conBideration.  "The  consideration  and  the  prom- 
ise of  the  defendant  are  two  distinct  things.  In  order  to  show  that 
the  plaintiff  possesses  a  right  of  action,  it  is,  in  general,  necessary  to 
aver  performance  of  the  consideration  on  his  part,  which  allegation^ 
being  material  and  traversable,  mast  be  made  with  proper  certainty  of 
time  and  place.  This  obligation  of  averring  performance  imposes  upon 
the  plaintiff  the  necessity  of  stating  the  consideration  with  a  greater 
degree  of  certainty  and  minuteness  than  in  the  case  of  executed  con- 
siderations; for' the  court  would  otherwise  be  unable  to  judge  whether 
the  performance  averred  in  the  declaration  were  suflBcient."  These 
requirements  are  certainly  very  reasonable.  A  naked  promise  to  pay 
a  sum  of  money,  unless  in  a  promissory  note  or  in  an  instrument 
under  seal,  imports  no  consideration.  The  first  inquiry  of  the  mind 
is,  where  such  promise  is  alleged  to  have  been  made,  what  was  it  for  ? 
The  plaintiff  who  seeks  to  enforce  the  promise  must  answer  that  in- 
quiry satisfactorily.  He  must  show  that  it  was  made  upon  a  consid- 
eration legally  sufficient,  and,  if  an  executory  consideration,  that  he 
has  performed  it,  or  legally  obligated  himself  to  perform  it,  and  been 
ready  and  willing  to  carry  out  his  undertaking  in  that  hehalf ;  if  an 
executed  consideration,  that  it  was  performed  by  the  promisee  at  the 
request  of  the  promisor. 

These  rules  of  pleading  have  been  maintained  by  able  courts  for 
centuries;  they  are  the  soul  of  reason,  and  should  be  enforced  be- 
tween all  classes  of  persons  iavolved  in  litigation,  of  whatever  com* 
plexion.^  It  is  hardly  necessary  to  say  that  the  respondent's  com- 
plaint wholly  fails  to  conform  to  the  rules  referred  to.  It  fails  to 
disclose  what  the  employment  was.  The  court  could  not  know  from 
it  whether  the  employment  were  to  do  a  lawful  or  an  unlawful  thing, 
and  there  is  no  pretense  in  the  complaint  that  the  parties  performed 
it,  whatever  it  was.  The  respondent  may  as  well  have  counted  upon 
the  breach  of  a  bare  promise  to  pay  the  money  as  upon  the  meager 
facts  alleged.  All  that  can  be  claimed  to.  be  alleged  is  an  employ- 
ment to  do  services.  The  complaint  would  have  heen  improved  by 
a  statement  showing  what  Messrs.  Gaston  &  Beebe  were  employed 
to  do,  but  it  would  then  have  been  totally  defective  without  a  further 
statement  showing  that  they  had  performed  it,  or,  as  before  men- 
tioned, had  legally  obligated  themselves  to  perform  it.  It  is  error 
to  render  a  judgment  upon  a  defective  complaint.  The  judgment  of 
the  court  is  a  conclusion  of  law  from  the  facts  contained  in  the  whole 
record,  and  if  that  discloses  a  complaint  radically  defective,  the  plain- 
til   is  not  entitled  to  any  judgment.     Gould,  PI.  p.  450,  §  3. 

Opon  the  view  we  have  taken,  the  judgment  appealed  from  is  not 
supported  by  the  complaint  in  the  action,  and  must  therefore  be  re- 
versed.    The  case  will  be  remanded,  and  the  defendant  may  apply 
to  the  court  below  for  leave  to  amend  his  complaint. 
y.7p,no.3— 8 
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(12  Or.  286) 

KONIGSBERGER  V.  Ha.RVEY. 

Filed  May  19,  1885. 

Assault  and  Battery— Pleading  Justification. 

Under  the  Code  practice,  in  an  action  for  assault  and  battery,  justification 
must  be  specially  pleaded  by  defendant. 

Appeal  from  Clackamas  county.- 

F.  V.  Drake,  for  appellant. 

F.  0.  McCoion,  for  respondent. 

Thayer,  J.  This  appeal  is  from  a  judgment  of  the  circuit  court 
for  the  county  of  Clackamas.  The  appellant  commenced  an  action 
in  that  court  against  the  respondent  and  N.  Darling  to  recover  dam- 
ages for  an  assault  and  battery  alleged  to  have  been  committed  upon 
him  by  said  defendants.  The  defendant  Darling  was  not  served  with 
summons,  and  made  no  appearance.  The  complaint  was  in  the  or- 
dinary form,  and  alleged  both  general  and  special  damages.  The 
respondent  filed  an  answer  to  the  complaint,  in  which  he  made  the 
following  denials,  and  in  the  following  form : 

"Denies  that  this  defendant,  with  force  or  arms,  or  otherwise,  violently  or 
otherwise,  assaulted  or  struck  or  beat  or  bruised  or  wounded  the  plaintiff 
about  the  head  or  shouldersor  back,  or  elsewhere,  with  his  clenched  fists,  or 
with  a  heavy  iron  shovel,  or  otherwise,  or  until  he  became  insensible,  with- 
out cause  or  provQcation,  or  with  intent  to  injure,  hurt,  or  damage  the  plain- 
tiff." 

The  remaining  denials  were  to  the  injury  and  damages  alleged  in 
the  complaint.  The  answer  contained  no  other  defense.  The  action 
was  tried  by  jury,  and  the  bill  of  exceptions  shows  that  evidence  was 
given  on  the  part  of  the  plaintiff  tending  to  prove  that  the  respondent 
assaulted  and  beat  him,  and  the  extent  of  the  injury  and  damages 
suffered  in  consequence  thereof.  Upon  the  part  of  the  respondent, 
it  was  testified  that  the  appellant  made  the  first  assault.  After  the 
evidence  closed,  and  the  court  had  instructed  the  jury  generally  as  to 
the  law  in  the  case,  the  appellant's  counsel  asked  that  the  following 
instruction  be  given,  viz. : 

"The  jury  are  instructed  that  the  defendant,  Harvey,  has  not  pleaded  any 
facts  in  justification  of  injuries  to  plaintiff.  11  you  find,  therefore,  that  de- 
fendant, Ilarvey,  did  injure  the  plaintiff,  you  must  find  a  verdict  for  the  plain- 
tiff against  defendant,  ilarvey,  in  such  sum  as  Konigsberger  is  shown  to  have 
suffered  by  such  injury." 

This  instruction  and  another  covering  the  same  grounds,  but  more 
direct  and  certain,  which  the  appellant's  counsel  requested  to  be 
given,  were  refused  by  the  court,  and  an  exception  allowed  to  the  rul- 
ing.  The  jury  returned  a  verdict  for  the  respondent.  The  judgment 
against  the  appellant  was  entered,  from  which  the  appeal  is  brought, 
and  the  refusal  to  charge  as  requested  assigned  as  error,  which  raises 
the  only  point  in  the  case.  The  answer,  in  legal  effect,  merely  con- 
troverts the  assault  and  beating  without  cause  and  provocation,  or 
with  intent  to  injure,  hurt,  and  damage  the  plaintiff.     Strictly  con- 
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struedy  it  tendered  no  issue  to  the  cause  of  action  alleged  in  the  com^ 
plaint.  It  admits  really  that  the  respondent  beat  the  appellant,  but 
denies  that  it  was  without  cause  or  provocation,  or  with  intent  to  in- 
jure, etc.  The  respondent's  attorneys  very  probably  supposed  that 
by  denying  the  wrong  they  would  be  admitted  to  justify  the  act.  But 
parties  cannot  justify  in  that  way.  It  does  not  present  the  facts- 
upon  which  justification  is  claimed — does  not  show  why  the  )>eating 
was  not  wrongful.  The  facts  must  be  averred  in  such  cases  consti- 
tuting the  justification,  and  in  such  a  manner  that  the  court  can  judge 
that  the  party  was  not  in  the  wrong.  The  party's  assertion  that  the 
act  was  not  wrongful  is  no  fact ;  and  that  is  all  the  denial  amounts- 
to.  They  doubtless  fell  into  the  error  in  consequence  of  a  misappre- 
hension of  the  effect  of  the  adoption  of  the  Civil  Code.  It  is  too  often 
regarded  as  an  original  system  of  practice  and  pleadings,  when  in 
fact  it  is  more  a  change  of  the  form  of  an  existing  system. 

The  case  at  bar  may  serve  as  an  illustration.  The  appellant  al-^ 
leges  that  the  respondent  assaulted  and  beat  him;  the  respondent 
claims  that  what  he  did  was  in  attempting' to  repel  an  assault  made 
by  the  appellant.  He  is  not  able,  truthfully,  to  deny  that  he  did  beat 
and  strike  the  appellant,  but  claims  to  be  able  to  prove  that  the  ap- 
pellant made  the  first  assault,  and  that  he  only  acted  in  self-defense. 
The  law  upon  that  subject  is  the  same  as  it  was  500  years  ago.  The 
right  of  self-defense  is  a  natural  right,  inherent  in  mankind,  though 
the  mode  of  presenting  the  defense  has  been  changed  somewhat. 
Under  the  practice  that  formerly  prevailed,  it  would  have  been  pre- 
sented by  a  plea  of  son  assault  demesne^  in  which  the  facts  would  have 
been  stated  with  much  formality  and  great  precision.  The  Code  has 
dispensed  with  a  good  deal  of  the  formality,  but  requires  the  facts 
which  constitute  the  defense  to  be  set  forth  in  the  form  of  an  answer, 
under  the  head  of  new  matter.  It  is  new,  because  it  is  not  embraced 
in  the  statement  of  facts  made  by  the  appellant  in  his  complaint. 
Pom.  Bern.  §  691.  The  reason  why  the  facts  constituting  such  a  de- 
fense are  required  to  be  set  forth  in  some  form,  is  the  same  now  as  it 
was  when  pleadings  were  first  devised.  It  is  in  order  to  apprise  the 
opposite  party  of  what  he  must  be  prepared  to  confront,  so  that  he 
will  not  be  taken  by  surprise. 

In  Watson  v.  Christie,  2  Bos.  &  P.  223,  decided  nearly  a  century  ago,, 
the  same  principle  was  recognized.  That  was  a  case  of  trespass  for 
assaulting  and  beating  the  plaintiff.  The  defendant  pleaded  not  guilty. 
At  the  trial  it  appeared  that  the  defendant  was  the  captain  of  a  ship, 
and  th'e  plaintiff  was  one  of  his  crew.  After  the  proof  was  made  of 
the  beating,  the  defendant  offered  to  show  that  it  was  given  by  way 
of  punishment  for  misbehavior  on  board  the  ship,  and  it  was  insisted 
that  the  conduct  of  the  defendant  at  the  time  of  the  assault,  being 
necessarily  in  evidence,  proved  that  misbehavior;  but  Lord  Eldon, 
C.  J.,  before  whom  the  cause  was  tried,  directed  the  jury  that  the 
only  questions  for  their  consideration  were,  whether  the  defendant 
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was  guilty  of  the  beating,  and  what  damages  the  plainti£f  had  bus- 
tained  in  consequence  of  it ;  that  although  the  beating  in  question, 
however  severe,  might  possibly  be  justified  on  the  ground  of  the  ne- 
cessity of  maintaining  discipline  on  board  the  ship,  yet  that  such  de- 
fense could  not  be  resorted  to  unless  put  upon  the  record  in  the 
shape  of  a  special  justification;  that  the  defendant  had  not  said  on 
the  record  that  this  was.  discipline,  or  justified  it  on  any  ground.  I 
cite  this  case  on  accoant  of  its  analogy  to  the  one  under  consider- 
ation, and  because  it  is  referred  to  in  the  late  revision  of  Estee's 
Pleadings,  as  authority  that  justification  has  still  to  be  specially 
pleaded.  The  decisions  of  courts  uniformly  sustain  this  view,  and 
it  results  therefrom  that  the  instruction  requested  by  the  appellant's 
counsel  should  have  been  given. 

The  judgment  must  therefore  be  reversed,  and  the  case  be  re- 
manded for  a  new  trial.  The  respondent  should  have  leave  to  file 
an  amended  answer  conforming  to  the  views  here  indicated. 


(12  Or.  2^) 

State  v.  Lawbenob. 

Filed  May  20,  1886. 

1.  CoNSTFTcrrroNAL  Law— Grand  Jury — Oregon  Statute. 

The  act  of  the  legislature  of  Oregon  providing  that  the  sheriff  and  clerk  shall 
draw  from  the  body  of  j|urors  a  p:rand  jury  several  days  prior  to  the  term  of  court, 
is  in  conflict  with  section  18  of  the  constitution,  and  void. 

2.  Bame— Indictment. 

An  indictment  found  by  a  grand  jury  organized  under  an  unconstitutional 
law  should  be  quashed,  and  a  judgment  of  conviction  founded  thereon,  re- 
versed- 
Appeal  from  Multnomah  county. 
James  K.  Keliy,  for  appellant. 
John  M.  Gearin,  Dist.  Atty.,  for  respondent. 
Lord,  J.     By  the  late  act  of  the  legislature  it  is  provided,  in  suh- 
stance,  that  the  sheriff  and  clerk  shall  draw  from  the  body  of  jurors 
a  grand  jury  several  days  prior  to  the  term  of  court. 

The  question  presented  is,  does  the  act  conflict  with  section  18  of 
the  constitution,  which  provides  that  ''the  legislative  assembly  shall 
so  provide  that  the  most  competent  of  the  permanent  citizens  of  the 
county  shall  be  chosen  for  jurors,  and  out  of  the  whole  number  in 
attendance  at  court  seven  shall  be  chosen  by  lot  as  grand  jurors,  five 
of. whom  must  concur  to  find  an  indictment;  but  the  legislative  as- 
sembly may  modify  or  abolish  grand  juries  ?"  As  the  act  necessarily 
selects  the  grand  jury,  not  from  the  ''jurors  in  attendance 'at  the 
court,"  it  is  admitted  to  be  in  conflict  with  the  provision  cited,  unless 
the  power  vested  in  the  legislature  by  the  latter  clause — "may  modify 
or  abolish  grand  jpries" — gives  validity  to  the  act.  What  is  meant 
by  the  words  "may  modify  ♦  *  ♦  grand  juries?**  In  a  general 
sense,  to  modify  means  to  change  or  vary, — to  qualify  or  reduce;  and 
unless  there  is  something  in  the  context,  or  special  usage^  the  words 
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are  to  be  taken  in  their  plain,  ordinary,  and  popular  sense.  A  power 
given  to  modify  or  abolish  implies  the  existence  of  the  subject-matter 
to  be  modified  or  abolished.  When  exercised  to  modify,  it  does  not 
destroy  identity,  but  effects  some  change  or  qualification  in  form'  or 
qualities,  powers  or  duties,  purposes  or  objects,  of  the  subject-matter 
to  be  modified,  without  touching  the  mode  of  creation.  The  word 
implies  no  power  to  create  or  to  bring  into  existence,  but  only  the 
power  to  change  or  vary  in  some  particular  an  already  created  or  le-* 
gaily  existing  thing.  For  the  existence  of  a  grand  jury  the  constitu- 
tion has  provided :  it  must  be  chosen  from  the  whole  number  of  jurors 
in  attendance  at  the  court.  It  is  this  body,  as  thus  constituted,  the 
legislature  may  modify  or  abolish.  If  the  power  is  not  put  forth  to 
abolish,  it  may  be  exercised  to  modify  it;  but  this  cannot  include  the 
power  to  create  or  destroy  it.  The  fact  that  it  may  be  abolished  or 
modified,  proceeds  from  the  assumption  that  its  existence  is  already 
provided  for,  and  furnishes  the  subject-matter  upon  which  the  legis- 
lative act  is  to  operate. 

It  is  to  grand  juries  to  which  the  word  ''modify  •'  in  the  section  re- 
lates, and  to  which  the  power  it  embodies  must  be  applied,  and  not 
to  the  mode  of  selecting  grand  jurors,  for  which  the  constitution  has 
provided ;  or,  perhaps,  to  the  grknd  jury  system,  and  not  to  the  mode 
of  selecting  individual  grand  jurors  who  compose  the  grand  jury. 
These  or  this  the  legislature  may  modify  in  various  ways,  by  limiting 
or  regulating  their  powers,  duties,  qualifications,  etc.  The  constitu- 
tion, then,  having  prescribed  that  the  grand  jury  shall  be  chosen  frofn 
the  jurors  in  attendance  at  the  court,  it  would  seem  to  be  exclusive, 
and  limit  the  legislative  power  in  this  regard. .  "Our  act  of  assembly,** 
said  Gibson,  G.  J.,  ''requires  talesmen  to  be  taken  from  the  by-atand- 
ers ;  and  in  this  respect  it  is  more  explicit  than  the  English  statute, 
which  directs  them  to  be  taken  from  the  persons  attending  at  the  as- 
sizes. Yet  the  construction  of  one  and  the  other  has  never  been  so 
liberal  as  to  include  any  but  those  actually  present."  Philips \.  Oratz, 
2  Pen.  &  W.  ^17. 

In  Randall  v.  State,  16  Wis.  340,  the  court  says:  "It  would  be  ab- 
surd to  say  that  a  member  was  in  attendance  upon  the  general  as- 
sembly when  it  was  not  convened.''  The  act  of  the  legislature  pre- 
scribing that  the  grand  jury  shall  be  drawn  from  jurors  other  than 
those  in  attendance  at  court,  is  in  conflict  with  the  provision  of  the 
constitution  cited,  and  must  yield  to  the  paramount  law.  It  is  there- 
fore void. 

The  next  inquiry  is  whether  the  effect  of  this  is  to  entitle  the  de- 
fendant to  have  the  indictment  quashed,  and  the  judgment  of  convic- 
tion reversed.  Although  this  question  was  not  argued,  it  was  evi- 
dently assumed  as  a  consequence  of  the  declared  invalidity  of  the  law. 
The  press  of  other  business,  and  the  necessity  of  an  early  decision  of 
this  matter  on  account  of  the  public  exigency,  has  denied  us  that  op- 
portunity for  an  investigation  and  consideration  of  this  phase  of  the 
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question  which  is  desirable  and  necessary  for  a  satisfactory  solation. 
The  proceeding  here  is  direct  and  not  collateral.  The  defendant  was 
indicted  by  a  grand  jury  chosen  under  a  void  law,  to  which  he  regu- 
larly excepted,  and,  as  a  conseqaence  thereof/  claims  that  the  accu- 
satory paper  found  against  him  by  such  a  body  of  men  is  not  an  in- 
dictment, and  that  the  judgment  of  conviction  founded  upon  it  cannot 
be  sustained.  In  People  v.  Petrea,  92  N.  Y.  135,  the  defendant  was 
indicted  by  a  grand  jury  selected  under  a  void  law.  At  the  trial  he 
filed  a  plea  alleging  the  act  to  be  unconstitutional,  on  the  ground  that 
it  was  a  local  act.  The  court  declared  the  act  to  be  void,  but  held 
that  the  objection  to  it  was  properly  overruled  in  the  court  below,  as 
it  involved  no  constitutional  right.     The  court  say : 

'^We  are  of  the  opinion  that  no  constitutional  right  of  the  defendant  was 
Invaded  by  holding  him  to  answer  to  the  indictment.  The  grand  jury,  al- 
thongh  not  selected  in  pursuance  of  a  valid  law,  were  selected  under  color  of 
law,  and  semblance  of  legal  authority.  The  defendant,  in  fact,  enjoyed  all  the 
protection  which  he  would  have  had  if  the  jurors  had  been  selected  and  drawn 
pursuant  to  the  General  Statutes.  Nothing  could  well  be  more  unsubstantial 
than  the  alleged  right  asserted  by  the  defendant,  under  the  circumstances  of 
the  case.  He  was  entitled  to  have  an  indictment  found  by  a  grand  jury  be- 
fore being  put  on  his  trial.  An  indictment  was  found  by  a  body  drawn,  sum- 
moned, and  sworn  as  a  grand  jury  befdxe  a  competent  court,  and  composed 
of  good  and  lawful  men.  This,  we  think,  fulfilled  the  constitutional  guar- 
anty. The  jury  which  found  the  indictment  was  a  de  facto  jury,  selected  and 
organized  under  the  forms  of  law.  The  defect  in  its  constitution,  owing  to 
the  invalidity  of  the  law  of  1881,  affected  no  substantial  right  of  the  defend- 
ant. We  confine  our  decision  on  this  point  to  the  case  presented  by  the 
record,  and  hold  that  an  indictment  found  by  a  jury  of  good  and  lawful'men, 
selected  and  drawn  as  a  grand  jury  under  color  of  law,  and  recognized  by  the 
court,  and  sworn  as  a  grand  jury,  is  a  good  indictment  by  a  grand  jury, 
within  the  sense  of  the  constitution,  although  the  law  under  which  the  selec- 
tion was  made  is  void." 

But  it  is  to  be  noted  that  the  constitution  of  New  York  does  not,  aa 
the  constitution  of  Oregon,  require  the  grand  jury  to  be  chosen  from 
the  jurors  in  attendance  at  the  court,  but  the  whole  matter  of  select- 
ing a  grand  jury  is  left  almost  entirely  to  the  discretion  of  the  legis- 
lature, without  limitation  or  reservation.  The  court  say,  "the  consti- 
tution does  not  define  the  mode  of  selection.''  With  us,  so  long  as  the 
grand  jury  system  is  permitted  to  remain, — not  abolished, — it  is  the 
constitutional  right  of  a  defendant  accused  of  a  crime  to  demand  that 
the  indictment  shall  be  found  by  a  grand  jury  selected  only  as  pro- 
vided in  the  constitution.  The  difference  is  that  here  there  is  a  want 
of  power  in  the  legislature  to  do  what  was  proposed  by  the  act ;  but 
there,  it  was  not  a  want  of  power  to  do  what  was  proposed  by  the  act 
only  to  make  it  constitutional :  it  must  be  done  by  a  general  and  not 
by  a  private  or  local  law.  It  was  because  the  act  did  not  invade  any 
constitutional  right  or  privilege  of  the  defendant  in  the  selection  of 
grand  juries  in  that  case,  to  which  the  result  is  attributable ;  it  is  be- 
cause it  does  invade  such  right  in  this  case  that  the  decision  is  inap- 
plicable. 
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There  are,  however,  numerous  authorities  to  the  effect  that  when  a 
grand  jury  is  not  selected  as  required  by  law,  or  a  selection  is  made 
of  such  persons  as  are  not  qualified  to  act  as  grand  jurors,  an  indict- 
ment found  by  them  is  null  and  yoid«  and  should  be  quashed,  and  the 
prisoner  indicted  de  novo.  Finley  v.  State,  61  Ala.  201;  Couch  v. 
State,  63  Ala.  163;  Clare  v.  State,  30  Md.  166;  Wilburn  v.  State, 
21  Ark.  201;  Whitehead  v.  Com.  19  Grat.  640;  McQUillen  v.  State, 
8  Smedes  &  M.  587;  State  v.  Williams,  5  Port.  130;  Dutell  v.  State, 
4  Greene,  125;  Doyle  v.  State,  17  Ohio,  222;  Fitzgerald  v.  State,  4 
Wis.  398. 

In  State  v.  Symonds,  86  Me.  182,  the  court  say: 

"These  persons  were  sworn  and  charged  as  grand  jurors,  and  added  to  the 
paneU  and  acted  in  finding  this  bill.  But  as  their  selection  for  this  purpose 
was  not  in  conformity  to  the  laws  of  this  state,  they  constituted  no  part  of  a 
legal  grand  jury.  Consequently  the  indictment  could  not  have  been  found 
by  at  least  twelve  lawful  jurors,  and  is  void  and  erroneous  at  common  law; 
and  in  the  spirit  and  language  of  an  act  of  parliament— 11  Hen.  N.  C.  9 — 
should  be  *  revoked  and  forever  holden  for  naught.'"  2  Hale,  P.  C.  155;  4 
Bl.  Comra.  302;  Com,  v.  Smith,  9  Mass.  107;  Low's  Case,  4  Me.  439. 

Upon  the  whole,  it  is  our  judgment  that  the  accusatory  paper  was 
not  an  indictment;  that  it  proceeded  from  and  was  the  act  of  a  body 
of  men  selected  as  a  grand  jury  in-  violation  of  the  constitution.  It 
follows,  therefore,  that  the  judgment  of  conviction  must  be  reversed, 
and  the  cause  be  remanded  for  such  further  proceedings  in  conform- 
ity with  this  opinion  and  the  law  as  may  be  required. 
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BUPREME  COURT  OF  CALIFORNIA. 

(2  Cal.  Unrep.  480)       ^  _ 

Sawybb  v.  Sargent.     (No.  9^40.) 
Filed  May  28, 1885. 

Landlord  and  Tenakt— Aj>vbr8e  PossEssroN  bt  Tskant. 

A  tenant  is  estopped  to  deny  liis  landlord's  title,  and  such  estoppel  continues, 
not  to  the  end  of  his  term  merely,  but  to  the  end  of  his  possession ;  or,  where 
there  has  been  a  repudiation  of  the  tenancy,  and  a  subsequent  adverse  holding 
by  thetenant,  until  the  statute  of  limitations  has  run  in  his  favor;  and  such  an 
adverse  possession  canno>  be  set  up  without  a  surrender  of  possession  as  tenant. 

Department  1.  Appeal  from  the  superior  court  of  San  Diego 
county. 

Works  d  Titus,  for  appellant. 

Wm.  M.  Smithy  for  respondent. 

Boss,  J.  The  court  below  found,  and  there  was  evidence  sufficient 
to  sustain  the  finding,  that  the  defendant  entered  into  possession  of 
the  demanded  premises  under  a  written  lease  from  the  plaintiff  and 
one  Thomas,  and  that  prior  tp  the  commencement  of  this  action^ 
which  is  ejectment,  the  term  of  the  lease  expired.  There  is  nothing 
in  the  case  to  take  it  out  of  the  general  rule  that  a  tenant  cannot  dis- 
pute his  landlord's  title.  The  estoppel,  as  said  in  Tewkshuryy.  Ma^ 
(jraff,  83  Cal.  244,  "continues,  not  to  the  end  of  the  term  merely,  but 
to  the  end  of  the  tenant*s  occupation ;  or,  where  there  has  been  a  re** 
pudiation  of  the  tenancy,  and  a  subsequent  adverse  holding  by  the  ten- 
ant, until  the  statute  of  limitations  has  run  in  his  favor.  He  cannot 
set  up  an  adverse  title  which  he  may  have  acquired.  Before  he  can 
avail  himself  of  such  a  title  he  must  surrender  the  possession." 

It  is  not  necessary  to  determine  other  questions  discussed  by  coun- 
sel. 

Judgment  and  orders  affirmed. 

We  concur;    MoKeb,  J.;  McKinstry,  J. 


(2  Cal.  Unrep.  481) 

HiTB  Gold  Quartz  Co.  v.  Stermont  Silver  Min.  Co.     (No.  8,746.) 

Filed  May  28.  1885. 

JUDGMKNT  AfFIUMED. 

AppclJant  having  failed  to  file  points  and  authorities  'williin  tlie  tiine  al- 
lowed, judgment  affirmed. 

Department  1.    Appeal  from  the  superior  court  of  Mariposa  county. 

L.  F.  Jones,  for  respondent. 

W.  II.  L.  Barnes,  for  appellant. 

By  the  Court.  It  appearing  that  appellant  has  failed  to  file  points 
and  authorities  within  the  time  granted  for  that  purpose,  it  is  ordered 
that  the  order  appealed  from  be  affirmed. 
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(67  CaL  ») 

Mullen  v.  Hunt,  Judge,  etc.     (No.  9,998.) 

Filed  May  25, 1885. 

Justice's  Coubt — Appkal-Bonds— Deposit. 

Od  an  appeal  from  a  justice's  court,  the  appellant,  by  making  tbe  deposit 
provided  for  by  statute,  (Code  Civil  Proc.  f  978,)  may  perfect  hia  appeal,  such 
deposit  being  allowed  in  lieu  of  an  appeal-bond.  If  the  appellant,  after  mak- 
ing the  deposit,  voluntarily  withdraws  the  same,  and  after  the  time  allowed  by 
statute  files  an  appeal-bond,  tbe  appeal  will  be  deemed  abandoned. 

'f 

In  bank.     Application  for  writ  of  prohibition. 

John  J.  Coffey  and  W.  H.  Tompkins,  for  petitioner. 

P.  J.  Van  Loben  Sels,  for  respondent. 

Morrison,  G.  J.  This  is  a  petition  for  a  Tirrit  of  prohibition  to  pre- 
vent  the  respondent  from  trying  a  certain  cause  pending  in  his  court. 
The  facts  upon  which  the  petitioner  relies  may  be  briefly  stated  as 
follows :  The  petitioner  recovered  a  judgment  in  a  justice's  court,  in 
the  city  of  San  Francisco,  against  one  John  F.  Bevalk,  in  the  sum 
of  $50,  and  $33.50  costs,  on  the  twenty-second  day  of  September, 
1884.  On  the  twenty-ninth  day  of  the  same  month,  a  notice  of  ap- 
peal and  an  undertaking  in  due  form  were  filed  in  said  action.  On 
the  second  day  of  October  a  notice  of  exception  to  appellant's  sureties 
was  duly  given  and  filed,  and  on  the  fourth  day  of  October  a  notice 
of  justification  of  the  sureties  on  the  appeal  was  duly  given^  but  the 
sureties  failed  to  appear  and  justify  according  to  law;  but  on  the 
seventh  day  of  October  the  defendant  deposited  in  the  justice's  court 
the  sum  of  $100, — a  sum  equal  to  double  the  amount  of  the  judgment, 
— and  the  further  sum  of  $83.50,  in  gold  coin,  in  lieu  of  an  undertak- 
ing on  appeal. 

It  is  claimed  by  the  petitioner,  that  there  is  no  law  authorizing 
such  a  deposit.  But  in  this  counsel  is  mistaken,  as  there  is  a  section 
of  the  Code  authorizing  such  deposit  in  tbe  place  of  an  undertaking. 
Section  978,  Code  Civil  Proc,  provides  that  a  deposit  of  the  amount 
of  the  judgment,  including  costs,  with  the  justice  or  judge,  is  equiva- 
lent to  the  filing  of  the  undertaking;  and  in  such  case  tbe  justice  or 
judge  must  transmit  the  money  to  tbe  clerk  of  the  superior  court,  to 
be  by  him  paid  out  on  the  order  of  the  court.  When  the  money  was 
deposited  in  the  justice's  court,  it  should  have  been  transmitted  to 
the  clerk  of  the  superior  court,  as  a  security  on  appeal,  and  it  took 
the  place  of  an  undertaking.  But  pending  the  appeal  the  money 
was  withdrawn  by  the  appellant,  and  an  undertaking  filed  in  lieu 
thereof.  This  undertaking  was  filed  after  the  time  allowed  by  the 
statute  for  the  filing  thereof,  and,  in  our  opinion,  was  filed  without 
any  law  authorizing  it.  It  is  true,  it  was  done  by  an  order  of  the 
court,  but  the  court  had  no  power  to  make  an  order  which  in  effect 
extended  the  time  for  filing  an  undertaking  on  appeal  beyond  the  30 
days  fixed  by  the  Code.  The  undertaking  thus  filed  may  be  left  out 
of  the  case,  and  we  find  an  attempted  appeal  without  any  security 
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for  judgment  or  costs.  It  was  the  volantary  act  of  the  appellant  in 
withdrawing  the  deposit,  and  we  think  he  thereby  abandoned  his 
appeaL 

It  follows,  from  the  foregoing  reasoning,  that  there  was  no  appeal 
pending  in  the  superior  coart  after  the  withdrawal  of  the  deposit,  and 
no  ease  for  that  court  to  try.  It  was,  therefore,  without  jurisdiction 
in  the  case,  and  the  motion  to  dismiss  the  appeal  should  have  been 
granted.  The  order  made  on  the  seventh  day  of  March,  1885,  in 
response  to  said  motion  to  dismiss,  allowing  the  appellant  to  file  an- 
other undertaking  on  appeal,  was  without  authority  of  law  and  void. 

Writ  ordered  as  prayed  for« 

We  concur:  McKee.J.;  Nf  cEinstbt,  J. ;  Boss,  J.;  Sharpstbin,  J. ; 
Mtsick,  J.;  Thornton,  J. 


(€7  Cal.  «7) 

Southern  Pac.^R.  Co.  v.  McGcskbr.     (No.  8,333.) 

Filed  3Iay  25,  1885. 

Uhttbd  States  Grants— Swamp  Lands— Evidence. 

it  is  competent  for  the  defendant,  in  an  action  to  quiet  title  based  on  a  pat- 
ent which  purports  to  have  been  issued  in  pursuance  of  a  conj^ressibnal  grant 
to  the  Southern  Pacific  Railroad  Company,  to  show  that  the  land  included  in 
it  was  swamp  and  overflowed  land,  and  that  it  was  therefore  excepted  from 
the  congressional  grant. 

Department  1.  Appeal  from  the  superior  court  of  the  county  of 
Monterey. 

A.  S.  Kittredge,  for  appellant. 

John  A.  Wright  and  Wright  dt  Cormac^  for  respondent. 

Boss,  J.  If,  in  an  action  of  ejectment  based  on  a  patent  purport- 
ing to  have  been  issued  in  pursuance  of  the  grant  by  congress  to  the 
railroad  company,  it  is  competent  for  the  defendant  to  attack  the  va- 
lidity of  the  patent  on  the  ground  that  the  land  embraced  in  it  was 
included  within  the  exterior  limits  of  a  tract  of  land  claimed  as  a 
Mexican  grant,  and  therefore  excepted  from  the  congressional  grant, 
as  was  held  by  a  majority  of  this  court  in  McLaughlin  v.  Heid,  63 
Cal.  208,  it  is  competent,  in  an  action  to  quiet  title  based  on  a  similar 
patent,  for  the  defendant  to  show  that  the  land  included  in  it  was 
swamp  and  overflowed  land,  and  therefore  excepted  from  the  con- 
gressional grant.  In  the  case  at  bar  it  was  admitted  \)y  ^be  resii»ect- 
ive  parties  that  over  one-half  of  each  governmental  subdivision  of  the 
land  in  controversy  was  and  always  has  been  swamp  and  overflowed 
land,  and  thereby  rendered  unfit  for  cultivation.  The  case  of  A/c- 
Laughlin  v.  Heid  is  binding  on  us,  and  on  the  authority  of  that  case 
we  must  reverse  the  judgment  and  order  of  the  court  below. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

I  concur  in  the  judgment :     McKinstry,  J. 
I  concur :     McKee,  J. 


Digitized  by 


Google 


€al.]      >    CALIFOBNU   BODTBEBN   B.  00.  V.  80UTHEBN  PAO.  B.  CO.  123 

Southern  Pac.  R.  Co.  v,  McCuskek.    (No.  8,316.) 
Filed  May  26,  1885. 

Department  1.  Appeal  from  the  superior  court  of  Monterey  county.  The  facts 
in  this  case  are  the  same  as  in  Southern  Pac.  R,  Co.  v.  McCusker^  ante,  122. 

Kittredge  <t  JlaUt^ad,  for  appellant. 

Hnmmon  &  Wright^  for  respondent. 

By  the  Court.  On  the  authority  of  Southern  Pac.  R.  Go.  v.  McCtuker,  ante,  122, 
Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 


(67  Cal.  69) 

Galifobnia  Southebn  B.  Go.  v.  Southebn  Pag.  B.  Go.  and  another. 

(No.  9,766.) 
Filed  May  22,  1885. 

1.  RAn.ROAD  Companibb—Procebdingb,  Joinimsr  of. 

A  proceeding  to  acquire  lands  for  depot  purposes,  and  a  proceeding  to  ascer- 
tain compensation  for  crossing  one  railroad  by  another,  may  be  united.  A  pro- 
ceeding to  acquire  a  right  of  way  for  a  railroad  across  the  right  of  way  of  an- 
other railroad  may  be  united  with  a  proceeding  to  acquire  right  of  way  over  the 
lands  of  the  latter. 

2.  Same— Proceedino  to  Condemn  Land — Comflaint. 

In  a  proceeding  to  condemn  land  for  the  right  of  way  of  a  railroad,  a  com- 
plaint which  states  <*  the  general  route,'*  giving  the  termini  as  National  City 
and  "  a  connection  with  the  Atlantic  <&  Pacific  Railroad  Company,  at  or  near 
the  thirty-fifth  parallel,  north  latitude,  in  the  state  of  California/'  sufficiently 
complies  with  the  statute.     Code  Civil  Proc.  Cal.  $  1244. 

3.  Consolidation  of  Companies— Articles  of  Incorporation. 

Where  railroad  corporations  consolidate,  the  articles  of  consolidation  consti- 
tute the  new  articles  of  incorporation,  and  the  persons  therein  named  to  act  as 
directors  are  such  until  successors  are  elected.  St.  Cal.  1861;  Civil  Code  Cal. 
$  473. 

4.  Same — Valuation  of  Lands — Improvements. 

Where  proceedings  are  instituted  to  condemn  certain  land  for  the  benefit  of 
a  railroad,  in  determining  the  compensation  to  be  awarded  for  the  lands  taken, 
the  value  of  ties,  rails,  etc.,  already  laid,  with  consent  of  the  owner  of  the 
land,  are  not  to  be  considered  as  part  of  such  realty. 

5.  Same— Manner  of  Crossino  Railroads. 

Question  as  to  whether  crossing  one  railroad  by  another  in  a  certain  manner 
is  compatible'**  with  the  greatest  possible  public  benefit  and  least  private  injury  *' 
is  one  of  fact,  determinable  by  reference  to  the  proven  circumstances  in  each 
case. 

6.  Same — Jury,  Determination  of  Issues  by— Verdict. 

In  condemnation  proceedings  the  verdict  of  the  jury  as  to  assessment  of  the 
value  of  property  to  be  taken  id  conclusive,  except  that  a  new  trial  of  the  ques- 
tion may  he  allowed  by  the  court.  The  findings  of  the  jury  on  other  issues  made 
by  the  pleadings  and  submitted  to  them  will  be  considered  as  adopted  by  the 
court  if  the}''  are  recited  in  the  judgment. 

7.  Same — Judgment — Signature  by  Judge,  Necessity  of. 

It  is  not  necessary  to  the  validity  of  a  judgment  that  it  be  signed  by  the  judge ; 
the  presumption  is'that  if  entered  by  the  clerk,  it  was  so  directed  and  author- 
ized by  the  judge. 
6.  Same— Order  of  Condemnation— Final  Judgment. 

In  condemnation  proceedings  a  judgment  based  on  tho  assessment  of  dam- 
ages, adjudication  that  the  use  is  public,  and  the  taking  necessary,  is  the  final 
judgment,  and  an  appeal  may  be  taken  thereupon.  The  final  order  of  con- 
demnation is  a  special  order  made  after  such  final  judgment,  and  an  appeal 
may  be  taken  therefrom  within  60  days  from  entry;  and  an  appeal,  if  not  so 
taken,  will  be  dismissed. 
9.  Same— Allegation  of  Value  of  Land  Immaterial. 

In  condemnation  proceedings  the  value  of  the  land  sought  to  be  taken  need 
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not  be  alleged  or  proved  by  plaintiff,  as  for  such  purposes  the  value  is  imma- 
terial. 
10.  8a Mr—Fencing,  Ck)6T  of,  Element  of  Daicagb. 

Wliere  there  is  no  evidence  of  circumstances  existing,  making  the  cost  of 
fencing  an  element  of  damage,  the  statutory  provisions  wliich  require  fencing 
of  a  railroad,  or  payment  for  fencing,  are  not  to  be  oonsidered  in  fixing  compen- 
^  sation  to  be  paid  for  taking  land. 

Department;  1.  Appeal  from  the  superior  court  of  the  county  of 
San  Bernardino. 

A.  B.  Hotchkiss,  for  appellants. 

Byron  Waters,  for  respondent. 

By  the  CJourt.  1.  It  is  contended  by  appellants  that  the  court 
below  ought  to  have  sustained  the  demurrer  to  plaintiff's  complaint^ 
taken  on  the  ground  of  a  misjoinder  of  causes  of  action ;  that  a  pro* 
ceeding  to  ascertain  compensation  for  crossing  one  railroad  by  an- 
other cannot  be  united  with  a  proceeding  to  acquire  lands  for  depot 
buildings.  It  is  urged  that  the  defendant  the  Southern  Pacific  has 
only  an  easement ;  that  such  easement  is  not  an  estate  in  lands;  and 
that  section  1244:  of  the  Code  of  Civil  Procedure  only  permits  all  par^ 
eels  of  land  required  for  the  same  public  use  to  be  included  in  the 
same  proceeding.  But  here  the  proceeding  is  to  acquire  a  right  of 
way  across  the  right  of  way  of  the  defendant  railroad  company,  (which 
the  statutes  allow,)  and  to  acquire  a  right  of  way  over  lands  of  the 
defendant.  In  such  case  an  easement  is  sought  to  be  acquired,  a& 
is  provided  for  in  the  Code  of  Civil  Procedure,  §  1239.  If  the  ease- 
ment is  not  technically  an  estate  in  the  land,  the  acquisition  of  the 
right  of  way  involves  the  taking  of  a  parcel  of  land,  within  the  mean- 
ing of  the  statute.  It  has  never  been  doubted  that  proceedings  to 
condemn  two  or  more  parcels  for  the  purpose  of  the  right  of  way  may 
be  united  under  section  1244,'  although  the  result  may  not  be  ta 
transfer  the  fee,  or  any  estate  in  the  lands,  but  only  to  impress  them 
with  an  easement. 

2.  It  is  claimed  that  the  complaint  is  demurrable  because  it  does 
not  appear  therefrom  that  the  parties  have  disagreed  as  to  the  value 
of  the  property  sought  to  be  condemned  for  the  public  use.  But  the 
fact  of  disagreement  is  averred  in  terms.  The  complaint  also  alleges 
that  the  two  corporations  could  not  agree  as  to  the  points  or  manner 
of  crossing,  intersection,  and  conne6tion. 

3.  The  complaint  does  contain  a  statement  of  all  owners  and  claim- 
ants of  th6  property  as  required  by  the  statute. 

4.  Appellants  claim  that  the  complaint  does  not  show  the  location,^ 
general  route,  and  termini  of  the  proposed  road  as  required  by  section 
1244,  Code  Civil  Proc.  The  "general  route"  is  given,  and  the  *€r mini 
^re  stated  to  be  National  City  and  "a  connection  with  the  Atlantic  & 
Pacific  Railroad  Company,  at  or  near  the  thirty-fifth  parallel  of  north 
latitude,  in  the  state  of  California."  In  Callender  v.  Painesville  R^ 
Co.,  11  Ohio  St.  516,  it  was  held  that  a  statement  of  the  termini  and 
line  of  a  road  in  a  certificate  of  incorporation  is  sufficient  if  such  aa 
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would  liaTO  been  sufiBcient  in  a  special  act  of  incorporation.  An  al- 
legation in  the  complaint  as  to  termini  is  sufficient  if  it  follow  the 
language  contained  in  a  valid  certificate  of  incorporation. 

5.  The  cross-complaint  was  properly  stricken  out.  California  P. 
R.  Co.  V.  Central  P.  R.  Co.  47  Cal.  549;  Moyle  v.  Porter,  51  Cal. 
639. 

6.  Appellants  contend  the  plaintiff  failed  to  prove  that,  after  the 
consolidation  or  amalgamation  of  the  California  Southern  Railroad 
Company  and  the  Califoriiia  Southern  Extension  Railroad  Company, 
a  copy  of  the  "new  articles  of  incorporation"  was  filed  in  the  office  of 
the  secretary  of  state.  But  a  careful  reading  of  section  40  of  the  law 
of  1861  (Hittell,  Dig.  par.  865)  and  of  section  473  of  the  Civil  Code* 
shows  that,  by  the  latter  as  by  the  former,  it  was  intended  that  the 
articles  of  consolidation — themselves  constituting  the  new  articles  of 
incorporation — should  be  filed.  And  since  the  articles  of  consolida- 
tion constitute  the  new  articles  of  incorporation,  the  persons  named 
therein  to  act  as  directors  until  their  successors  shall  be  elected  in 
the  manner  to  be  provided  in  the  by-laws  were  properly  named  as 
directors. 

7.  There  was  evidence  of  consent  by  defendants  to  the  entry  and 
building  of  its  road  by  plaintiff  on  sections  of  land  Nos.  7, 19,  21,  and* 
83,  and  that  the  entry  of  plaintiff  and  its  acts  thereon  were  not  tres- 
passes. The  value  of  the  ties,  rails,  etc.,  were  therefore  not  to  be  con- 
sidered as  part  of  the  realty  in  determining  the  compensation  to  be 
awarded  for  the  lands  taken.  California  P.  R.  Co.  v.  Armstrong,  46 
Cal.  90. 

8.  We  think  the  question  as  to  whether  the  manner  of  crossing  (on 
a  level  with,  above  or  below,  the  other  road)  is  compatible  "with  the 
greatest  public  benefit  and  least  private  injury"  is  a  question  of  fact, 
to  be  determined  with  reference  to  the  circumstances  proved  in- each 
case. 

9.  There  was  evidence  to  sustain  the  findings  that  the  plaintiff  and 
the  defendant  the  Southern  Pacific  Railroad  Company  could  not  agree 
on  the  points  and  manner  of  the  crossing,  and  could  not  agree  upon 
the  compensation  to  be  made  therefor. 

10.  The  title  of  the  Code  of  Civil  Procedure,  which  treats  of  Emi- 
nent Domain,  does  not,  in  express  terms,  provide  for  a  judgment  in 
condemnation  proceedings,  unless  the  "final order  of  condemnation," 
mentioned  in  seotion  1253,  cap  be  called  the  judgment.  Yet,  by  sec- 
tion 1256,  "except  as  otherwise  provided  in  this  title,  the  provisions  of 
part  2  of  the  Code  are  applicable,"  etc.  And  section  1241  requires  of 
the  court  to  determine  that  the  taking  of  particular  property  is  neces- 
sary to  a  use  which  is  public,  and  the  value  of  such  property.  Bo  far- 
as  the  assessment  of  the  value  of  the  property  to  be  taken  is  concerned, 
while  perhaps  a  new  trial  of  the  question  of  value  may  be  allowed 
by  the  court,  the  verdict  of  the  jury  is  conclusive.  Const,  art.  1,  § 
14.     As  to  other  issues  of  fact  made  by  the  pleadings,  the  court  is 
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authorized  by  the  Code  of  Civil  Procedure  to  submit  them  to  a  jury. 
Section  309.  The  "judgment"  recites  the  findings  of  the  jury,  and 
the  same  are  thus  adopted  by  the  court,  even  if  it  should  be  conceded 
that  the  findings  of  the  jury  were  merely  advisory.  It  is  urged  by 
appellants  that  the  judgment  or  decree  is  not  signed  by  the  judge,  but 
our  attention  has  not  been  called  to  any  provision  of  the  Codes  which 
requires  any  judgment  to  be  signed  by  the  judge.  The  presumption 
would  be  that  the  judgment  entered  by  the  clerk  was  directed  and 
authorized  by  the  judge.  In  the  present  'case  the  presumption  is 
strengthened  by  the  fact  that  the  court  subsequently  made  an  order 
(which  is  signed  by  the  judge)  of  "final  condemnation/'  ba^ed  on  a 
compliance  with  the  judgment,  on  the  part  of  the  plaintiff,  by  the 
payment  of  certain  moneys  therein  determined  to  be  the  value  of  the 
property  to  be  taken,  etc. 

11.  The  judgment  based  in  part  on  the  assessment  of  damages, 
and  adjudicating  that  the  use  is  public,  and  the  taking  necessary, 
etc.,  is  the  "final  judgment"  from  which  an  appeal  may  be  taken. 
The  sum  of  money  assessed  must  be  paid  within  30  days  after  "final 
judgment."  Code  Civil  Proc.  §  1251.  It  may,  as  suggested,  be  an 
inaccurate  use  of  terms  to  designate  as  final  a  judgment  which  the 
court  may  set  aside,  with  all  the  proceedings  on  which  it  is  based, 
if  the  sum  of  money  assessed  is  not  paid.  Code  Civil  Proc.  §  1252. 
And,  ordinarily,  a  judgment  is  not  final  when  the  law  contemplates 
further  and  subsequent  proceedings  in  the  same  court  to  precede  the 
absolute  determination  of  the  rights  of  the  parties.  But  the  question 
is  not  what  is  or  is  not  a  final  judgment,  within  the  appropriate  mean- 
ing of  the  terms,  but  what  is. intended  to  be  designated  as  the  final 
judgment  in  the  title  treating  of  Eminent  Domain.  Beading  the  sec- 
tions bearing  on  the  matter  together,  the  final  judgment  is  not  the 
final  order  of  condemnation  provided  for  in  section  1253,  but  is  and 
must  be  the  judgment  which  adjudges  the  sum  to  be  paid  within  30 
days  after  it  is  entered.     Section  1251. 

12.  It  follows  that  the  "final  order  of  condemnation"  must  be  con- 
sidered a  "special  order  made  after  final  judgment,"  from  which  an 
appeal  must  be  taken  within  60  days  after  its  entry.  From  the  tran- 
script before  us  it  appears  the  "final  order  of  condemnation"  was  en- 
tered August  6, 1883)  and  the  notice  of  appeal  therefrom  was  not  filed 
nor  served  until  August  2,  1884.  The  appeal  from  the  order  must 
be  dismissed. 

13.  Appellants  further  contend  that  the  decision  is  against  law,  in 
that  the  value  of  the  property  was  found  by  the  jury  to  be  less  than 
the  value  alleged  in  the  complaint;  but  when  the  value  cannot  be 
agreed  upon,  it  is  for  a  jury  (unless  waived)  to  determine  the  value. 
The  plaintiff  is  not  required  to  state  the  value  in  the  complaint.  Code 
Civil  Proc.  §  1244-.  The  allegation  of  the  complaint  as  to  value  is  an 
immaterial  and  impertinent  allegation,  which  the  plaintiff  was  not 
required  to  prove. 
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14.  Appellants  claim  the  judgment  appealed  from  is  invalid  be- 
cause of  that  portion  of  it  which  permits  the  plaintiff,  in  lieu  of  pay- 
ing the  value  of  certain  fences  to  be  erected  by  defendants,  to  give 
bond  that  it  will  build  the  fences  itself.  The  claim  is  that  under  the 
constitution  (article  1,  §  14)  compensation  must  be  made  in  money 
before  appropriation.  If  the  estimated  cost  of  fencing,  found  by  the 
jury  in  compliance  with  the  fourth  subdivision  of  section  1248  of  the 
Code  of  Civil  Procedure,  is  a  portion  of  the  compensation  to  be  paid 
for  the  private  property  appropriated  to  the  public  use,  the  objection 
is  well  taken. 

In  Butte  Co.  v.  Boydston,  64  Cal.  110,  it  was  held,  in  a  proceeding 
to  condemn  a  right  of  way  for  a  public  road,  that  when  it  appears  that 
the  value  of  the  adjoining  land  will  be  reduced  by  running  the  road 
through  a  fenced  tract,  evidence  was  admissible  to  prove  the  cost  of 
fencing  along  the  road.  And  here,  if  it  appeared  that  a  necessity  for 
fencing  would  arise  to  restore  the  adjoining  land  to  its  value  prior  to 
the  taking  of  the  right  of  way,  the  cost  of  such  fencing  might  be  con- 
sidered as  an  element  of  damage.  But  the  record  herein  does  not 
show  that  the  circumstances  existed  which  would  make  the  cost  of 
fencing  an  element  of  damage;  and,  as  was  pointed  out  in  Butte  Co. 
v.  Boydston,  the  provisions  of  the  statute  which  impose  on  a  railroad 
company  the  duty  of  fencing  its  road,  or  to  pay  for  fencing,  do  not 
affect  the  question  as  to  the  compensation  to  be  paid  for  taking  the 
land  or  imposing  an  easement  upon  it. 

15.  If  it  be  conceded  that  the  question  asked  of  the  witness  Ferris, 
"Is  that  location  and  crossing  made  in  a  manner  most  compatible 
with  the  greatest  public  benefit  and  least  private  injury?''  was  ob- 
jectionable, as  "calling  for  a  conclusion,"  etc.,  the  ruling  of  the  court 
permitting  the  question  could  not  have  injured  the  defendants,  since 
the  answer  of  the  witness  consisted  of  a  statement  of  facts  submitted 
to  the  court  and  jury  as  tending  to  prove  that  the  location  and  cross- 
ing were  made  in  such  manner  as  subserved  the  greatest  public  bene- 
fit and  least  private  injury. 

16.  The  answer  denies  that  the  plaintiff  is  a  corporation ;  and  there 
is  no  finding  upon  the  issue  thus  made.  Yet,  as  upon  the  evidence 
the  court  must  have  found  the  plaintiff  to  be  a  corporation,  the  omis- 
sion is  not  material. 

The  appeal  from  the  final  order  of  condemnation  is  dismissed. 
Judgment  and  order  denying  a  new  trial  is  affirmed. 
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California  Southern  U.  Co.  v.  South  run  Pac.  R  Co.  and  another,    (No.  9,757.) 

Filed  May  22,  1885. 

Department  1.  Appeal  from  the  superior  court  of  San  Bernardino  county.  The 
facts  in  this  casCj  and  the  points  involved,  were  similar  to  those  in  Oaltfornia  South" 
ern  R.  Co.  v.  iSouthern  Fac\  R.  Co.,  ante,  123. 

A,  B.  HotehkisB,  for  appellants. 

Byron  Waters,  for  respondent. 

By  the  Court.  On  the  authority  of  California  Southern  R.  Co.  v.  Sovthem  Pae, 
R.  Co.,  ante,  123,  the  appeal  from  final  order  of  condemnation  is  dismissed,  and  the 
judgment  and  order  denying  new  trial  afflrmpd. 


(2  Cal.  Unrep.  475) 

Bryant  v.  Bank  of  California.     (No.  7,701.) 
Filed  May  22, 1885. 

1.  Supplemental  Proceedings,  Procedure  on. 

As  proceedings  supplementary  to  execution  are  purely  statutoir,  the  mode 
of  procedure  thereon  provided  for  by  statute  tnust  be  followed;  and  a  failure  to 
comply  with  the  statute  will  vitiate  the  proceedings. 

2.  Same— Record  as  Evidence  in. 

A  judgment  creditor,  in  a  supplementary  proceeding  against  a  garnishee, 
brought  in  pursuance  of  an  order  made  under  the  statute,  (Code  Civil  Proc.  Cal. 
$  720,)  must  aver  and  prove  the  existence  of  the  order  and  of  the  proceedings  by 
which  the  order  was  founded.  The  record  of  such  proceedings,  to  be  admissible 
in  such  action,  must  be  filed  with  the  clerk  of  the  court,  and  must  come,  either 
as  an  original  or  authenticated  copy,  from  the  hands  6f  the  ofilcer  in  whose 
custody  it  is  kept. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Wilson  d  Wilson,  for  appellant. 

L.  E.  Bulkely,  for  respondent. 

MoEeb,  J.  On  the  first  of  May,  1877,  the  plaintiff,  A.  S.  Bryant, 
recovered  a  money  judgment,  by  confession,  against  J.  M.  Quimbie, 
upon  which  an  execution  was  issued,  and  put  in  the  hands  of  the 
sheriff  of  the  city  and  county  of  San  Francisco  for  collection,  accord- 
ing to  law.  While  the  execution  was  in  the  hands  of  the  officer,  un- 
levied  and  unsatisfied,  in  whole  or  in  part,  Bryant  claims  to  have 
commenced  proceedings,  supplementary  to  execution,  for  the  exami- 
nation of  the  judgment  debtor  as  to  his  property,  and  against  A.  J. 
Ralston,  William  Sharon,  Thomas  Brown,  and  D.  0.  Mills  as  gar- 
nishees, which  resulted,  as  it  is  alleged  in  the  judicial  order  authoriz- 
ing the  institution  of  a  suit  against  A.  J.  Balston  and  the  Bank  of 
California,  garnishees,  for  the  recovery  of  certain  moneys  which,  as 
it  is  claimed  the  testimony  of  the  garnishees  discloses,  were  deposited 
with  the  Bank  of  California  by  the  judgment  debtor  in  the  year  1876; 
and  it  is  by  virtue  of  that  alleged  order  that  the  plaintiff  commenced 
the  action  in  hand. 

The  complaint  contains  specific  averments  of  proceedings,  supple- 
mentary to  execution,  in  the  case  of  Bryant  v.  Quimhie,  Issue  was 
taken  upon  it,  by  specific  denials  of  each  of  its  averments.  On  the 
trial  the  plaintiff,  for  the  purpose  of  proving  compliance  with  the  law 
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under  which  the  alleged  supplementar  proceedings  were  taken,  and 
which  resulted  in  the  order  authorizing  the  institution  of  the  suit,  of- 
fered in  evidence  the  papers  constituting  the  proceedings.  These 
consisted  of  certain  affidavits,  made  bj  the  attorney  for  Bryant,  (the 
orders  thereon  purporting  to  have^  been  signed  by  the  judge  of  the 
court,)  for  the  examination  of  the  judgment  debtor  and  of  the  other 
persons  named  as  garnishees,  certain  papers  purporting  to  contain 
the  testimony  of  the  judgment  debtor  and  garnishees,  taken  pursuant 
to  said  orders,  and  the  final  order,  predicated  upon  that  testimony,  pur* 
porting  to  have  been  signed  by  the  judge  of  the  court,  authorizing  the 
plaintiff  to  sue.  Each  of  these  papers  was  entitled  in  the  case  of 
Bryant  v.  Quimbie;  but  to  each  and  all  of  them,  when  offered  in  ev- 
idence, the  defendant  objected,  on  the  grounds  that  they  constituted 
no  part  of  the  record  of  the  case  of  Bryant  v.  Quimbie,  and  did  not 
come  from  the  files  of  the  court,  but  came  from  the  custody  of  the 
attorney  for  the  plaintiff,  and  that  they  were  incompetent,  irrelevant, 
and  immaterial.  The  objections  were  overruled ;  and  the  ruling  is  as* 
signed  as  error. 

As  matter  of  fact,  not  one  of  the  papers  offered  in  evidence  was  in- 
dorsed filed,  nor  does  the  record  show  that  any  of  them  were  pro- 
duced from  the  custody  of  the  clerk  of  the  court  in  which  the  order 
authorising  the  suit  purports  to  have  been  rendered.  Affirmatively, 
it  does  appear  that  they  all  came  from  the  custody  of  the  attorney 
of  the  plaintiff;  ai)d,  assuming  that  the  judgment  debtor,  as  defend<» 
ant  in  the  original  action^  had  notice  of  the  proceedings  in  the  action 
supplementary  to  execution,  in  which  an  order  was  made  which  op* 
erated  in  law  to  transfer  his  interest  in  certain  property  for  the  sat- 
isfaction of  the  judgment,  the  question  arises,  had  the  judge  of  the 
eoiirt,  upon  the  papers  in  evidence,  jurisdiction  to  make  the  order? 

It  may  be  conceded  that  ati  order,  made  under  section  720,  Code 
Civil  Proc,  authorizing  a  suit  to  be  brought  against  a  garnishee, 
cannot  be  questioned  for  any  irregularity  in  the  proceeding,  and  that, 
if  made  in  the  exercise  of  a  proper  jurisdiction,  put  in  motion  accord- 
ing to  law,  it  is  conclusive  in  a  suit  brought  in  pursuance  of  it;  but, 
as  it  is  by  virtue  of  the  order  that  the  suit  is  instituted,  it  is  incum- 
bent on  the  plaintiff  in  the  suit  to  aver  and  prove  the  existence  of  the 
order,  and  of  the  proceedings  upon  which  the  order  was  founded.  1 
Greenl.  Ev.  §  611.  Without  the  proceedings  the  order  would  be  a. 
nullity,  and  without  the  order  the  action  could  not  be  maintained.  It 
is  the  order  which,  as  the  legal  result  of  the  proceedings,  operates 
as  a  judicial  assignment  to  the  judgment  creditor  of  the  right  or  in- 
terest of  the  judgment  debtor  to  the  property  in  the  hands  or  subject 
to  tiie  control  of  the  garnishee;  and  to  produce  that  legal  effect  the 
proceedings  must  have  been  taken,  and  the  order  made,  within  the  ju- 
risdiction of  the  court  before  whom  they  purport  to  have  been  taken, 
and  by  whom  the  order  purports  to  have  been  made.  If  the  court 
had  no  jurisdiction  of  the  proceedings,  it  had  no  jurisdiction  to  make 
v.7p,no.3— 9 
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the  order.    To  the  yalidity  of  all  judicial  proceedings,  jurisdiction  is 
indispensable. 

Now,  a  proceeding  supplementary  to  execution  is  entirely  statutory. 
Hassle  v.  G.  /.  W.  U.  Cong.  35  Cal.  378.  It  is  a  separate  proceed- 
ing in  an  original  action,  in  which  the  court  where  the  action  is  pend- 
ing, is  called  upon  to  exercise  its  jurisdiction  in  aid  of  the  judgment 
in  the  action;  and,  as  the  statute  which  gives  the  remedy  prescribes 
the  mode  of  procedure,  the  mode  must  be  followed.  Unless  the  re- 
quirements  of  the  statute  are  complied  with,  the  proceeding  cannot  be 
sustained.  McDonald  v.  Vinette,  58  Wis.  620;  S.  C.  17  N.  W.  Rep. 
319;  Demerittv.Estes,  66  N.  H.  315;  Bloomy.  Bur  dick,  1  Hill,  130; 
People  V.  Spencer,  55  N.  Y.  4;  Bryan  v.  Smith,  10  Mich.  229;  Ran- 
som V.  WiMiams,  2  Wall.  313. 

Sections  715  and  717,  Code  Civil  Proc.,  provide  that  supplementary 
proceedings  shall  be  commenced  by  affidavits,  which  must  contain  the 
requirements  of  the  section  of  the  Code  under  which  they  are  made. 
Such  an  affidavit  takes  the  place  of  a  creditors'  bill  in  chancery,  (Adams 
V.  Hackett,  7  Cal.  201;  McCullough  v.  Clark,  41  Cal.  298;  Pacific 
Bank  v.  Robinson,  57  Cal.  520;)  and,  as  the  legal  substitute  for  that 
procedure,  it  must  not  only  contain  the  necessary  averments  to  give 
the  coart  jurisdiction  over  it,  but  it  must  also  be  filed  in  the  court,  or 
delivered  to  the  clerk  for  that  purpose.  Until  the  proceeding  is  thus 
commenced,  it"  has  no  legal  existence  to  set  in  motion  the  jurisdiction 
of  the  court  to  make  the  necessary  orders  for  the  examination  of  the 
judgment  debtor  or  garnishee  in  aid  of  the  judgment;  there  is  noth- 
ing upon  which  the  judge  of  the  court  can  judicially  act. 

It  is  the  proceedings  from  its  initial  point  in  the  making  and  filing 
of  the  requisite  affidavit  until  its  final  completion  in  the  judicial  order 
for  the  institution  of  a  suit  against  the  garnishee,  which  becomes  a 
judicial  record  as  to  the  matter  in  question,  (section  1904,  Code  Civil 
Proc. ;)  and,  as  such,  it  must  be  filed  with  the  clerk  of  the  court,  and  be 
lodged  in  the  custody  of  the  court;  and,  to  be  admissible  as  evidence  of 
a  judicial  order,  it  must  come  from  the  hands  of  the  officer  in  whose 
custody  it  is  kept  as  a  record  of  the  court,  either  as  an  original  or  au- 
thenticated record.  Section  1905,  supra.  ''Nothing  can  be  borrowed 
ex  visceribus  judicii  until  the  original  is  proved  to  have  come  from  the 
proper  court."     1  Qreenl.  §  508. 

The  papers  offered,  and  admitted  in  evidence  over  the  defendant's 
objections,  were  not  a  record.  They  were  not  original  papers  filed  in 
the  cause  in  which  the  proceeding  purports  to  have  been  taken  ;  they 
were  not  found  in  the  place  where  such  a  record  is  kept,  nor  were  they 
in  any  way  authenticated  as  a  record  of  the  court.  Hence  jurisdic- 
tion to  make  the  orders  purporting  to  have  been  made  for  the  ex- 
amination of  the  judgment  debtor,  and  of  the  alleged  garnishees,  as  to 
the  property  of  the  judgment  debtor  did  not  attach;  and  the  proceed- 
ing and  orders  made,  including  that  which  authorized  the  institution 
of  the  action  in  hand,  were  void.     Day  v.  Brosnan,  6  Abb.  (N.  S.)  312. 
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Being  void,  the  defendant  in  this  action  was  not  bound  to  move  to  va- 
cate the  order;  it  was  as  though  it  had  never  been  made;  and  it  at- 
tained no  validity  bj  reason  of  the  omission  of  any  one,  against  whom 
it  might  be  operative  if  valid,  to  vacate  or  set  it  aside.  Nor  was  there 
any  record  upon  which  any  party  aggrieved  could  appeal.  The  rul- 
ing of  the  court  in  admitting  the  papers  in  evidence  was  therefore  er- 
roneous. 

Judgment  and  order  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 

Boss,  J.  Inasmuch  as  no  notice  to  the  judgment  debtor  of  the  pro- 
ceeding authorized  by  section  720  of  the  Code  of  Civil  Procedure  is 
provided  for,  I  am  of  opinion  that  that  section  which  purports  to  au- 
thorize the  judge,  by  order,  to  permit  the  judgment  creditor  to  insti* 
tute  and  maintain  an  action  against  the  alleged  debtor  of  the  judg- 
ment debtor  is  unconstitutional  and  void.  This,  not  only  for  the 
protection  of  the  rights  of  the  judgment  debtor,  but  also  for  the  pro- 
tection of  those  of  his  alleged  debtor,  who  might  otherwise  be  com- 
pelled to  pay  twice.     For  this  reason,  I  concur  i^  the  judgment. 

I  concur:     MoKinstby,  J. 

(67  Cal.  71) 

Scott  v.  Siebba  Lumbeb  Co,     (No.  8,775.1 

Filed  May  25,  1885. 

1.  Tbust— Power  to  Setx— Effect  op  Porchaset  for  Trustees. 

Trustees  authorized  by  the  trust  deed  to  sell,  in  case  of  a  certain  default,  at 
public  auction  for  gold  coin  or  cash,  cannot  sell  to  a  third  person,  who,  at  the 
request  of  and  for  the  trustees,  bid  in  the  property  on  the  distinct  understand- 
ing that  he  was  not  to  pay  any  money  or  take  any  interest  in  the  property 
otherwise  than  in  trust  for  the  trustees;  and  such  a  sale  would  be  fraudulent, 
and  set  aside  as  such. 

2.  Appeal— Evidence— Objection,  when  may  be  Taken. 

An  objection  cannot  be  taken  for  the  first  time  in  the  supreme  court  to  evl* 
deuce  introduced  without  objection  by  the  adverse  party  on  the  trial  in  the 
court  below. 

In  bank.  Appeal  from  the  superior  court  of  the  county  of  Sacra- 
mento. 

Cope  d  Boyd,  for  appellant. 

E.  B,  Maatick  and  C.  A.  Garter,  for  respondent. 

MgEinstby,  J.  The  power  contained  in  the  deed  of  trust,  recited 
in  the  complaint  and  findings,  empowered  the  trustees,  in  case  of  cer- 
tain default,  to  sell  at  public  auction  for  *'gold  coin"  or  cash.  The 
court  below  found  that  the  trustees  offered  the  real  and  personal  prop- 
erty (except  two  lots  in  Red  Bluff)  for  sale,  "and  struck  off  the  same 
to  the  plaintiff,  who,  at  their  request,  and  for  them,  bid  the  sum  of 
fifty  thousand  dollars,  upon  the  distinct  understanding  that  he  was 
not  to  pay  any  money,  or  take  or  have  any  interest  in  the  property, 
otherwise  than  in  trust  for  them."    It  is  said  by  appellant  there  was 
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no  evidence  to  sustain  the  foregoing  finding.  But  there  was  evidence 
that  the  plaintiff  bid  off  the  property,  at  the  request  of  the  trustees, 
with  the  understanding  that  he  should  pay  nothing,  and  that  in  fact 
he  paid  nothing.  It  is  suggested  the  pretended  purchase  was  not 
made  "for"  the  trustees,  but  for  the  creditors.  There  was  evidence 
tending  to  prove  that  some  of  the  creditors  assented  to  a  proposition 
that  a  sale  should  take  place,  and  that  the  nominal  purchaser  should 
hold  the  legal  title  in  trust  for  them  and  other  creditors.  Even  if  it 
should  be  conceded  that  the  trust  could  be  thus  diverted,  there  was 
no  evidence  that  all,  or  a  majority  in  number  or  amount,  of  the  cred- 
itors agreed  orally  or  otherwise  to  such  an  arrangement.  There  can 
be  little  doubt  that  a  pretended  purchase  made  at  the  request  of  the 
trustees,  and  with  the  understanding  that  the  title  so  acquired  should 
be  subject  to  their  direction,  was  made  for  the  trustees.  There  was 
evidence  to  uphold  this  view  of  the  facts. 

The  defendant  in  its  answer  averred  that  the  purchase  was  made 
in  the  name  of  the  plaintiff,  but  to  and  for  the  use  of  Kraft, — one  of 
the  trustees, — and  the  court  found  that  it  was  without  consideration, 
and  for  all  the  trustees.  The  finding,  although  somewhat  broader  in 
terms,  is  no  broader  in  legal  effect  than  the  allegation  of  the  answer. 
It  would  seem  to  be  unnecessary  to  argue  that  a  power  to  sell  at  auc- 
tion for  cash  did  not  authorize  the  trustees  to  convey  the  legal  title 
to  a  third  person  without  consideration.  It  is  said,  however,  that  the 
creditors  only  could  complain  of  the  manner  of  the  sale.  But  the 
instrument  of  trust  provides  that,  after  payment  of  the  debts  due 
to  the  creditors  and  certain  expenses,  the  balance  or  surplus  of  the 
proceeds  of  the  sale  for  cash  "shall  be  paid  to  tbe  parties  of  the  first 
part,  their  heirs  or  assigns."  Thus  Campbell  &  Welton  and  their  as- 
signs were  interested  in  the  due  execution  of  the  power  of  sale,  not 
only  as  grantors  of  the  legal  estate  and  donors  of  the  speeial  power, 
but  also  as  contingent  beneficiaries.  Neither  Campbell  nor  Welton, 
nor  any  ol  their  assigns,  agreed  to  surrender  their  interest  in  the 
estate,  or  its  proceeds,  and  to  receive  therefor  a  claim  against  the 
trustees,  as  such,  or  in  their  individual  capacities;  if,  indeed,  the 
tranpaction  with  respect  to  the  sale  can  be  held  to  have  been  intended 
to  create  such  liability. 

It  is  said  the  deed  from  the  trustees  conveyed  the  legal  title,  on 
which  plaintiff  can  recover  the  possession  at  law;  and  we  are  asked 
to  treat  the  present  as  an  action  at  law,  combining  the  actions  k  'own 
among  us  as  "ejectment"  and  "claim  and  delivery"  of  personal  prop- 
erty. 

The  court  below  found  that  the  trustees  never  received  possession 
of  any  of  the  real  or  personal  property  described  in  the  complaint, 
but  that  Campbell  &  Welton  delivered  possession  of  all  the  property 
to  the  Sierra  Flume  &  Lumber  Company,  to  whom  the  same  was  sold 
for  a  valuable  consideration, — $275,000.  An  allegation  of  the  com- 
plaint is :  . 
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"Campbell  &  Welton  sold  all  the  property  (excepting  lots  13  and  14,  in 
block  No.  13,  in  the  town  of  Red  Bluff)  to  the  Sierra  Flume  &  Lumber  Com- 
pany *  *  *  for  the  price  of  $275,000,  out  of  which  said  Sierra  Flume  & 
Lumber  Company  retained  the  amount  of  said  promissory  note,"  etc. 

This  is  a  very  clear  admiBsion  and  statement  that  the  Sierra  Flume 
&  Lumber  Company  were  purchasers  for  value.  There  is  no  finding 
that  the  Sierra  Flume  &  Lumber  Company,  or  the  trustees  in  bank- 
ruptcy, or  defendant,  had  actual  notice  of  the  transfer  of  the  personal 
property  to  the  trustees.  The  record  of  the  deed  of  trust  operated  no 
constructive  notice  of  the  transfer  of  personal  property.  It  may  be 
conceded  that  the  general  power  of  the  trustees  to  sell  and  convey 
was  co-extensive  with  their  legal  ownership,  and  that  such  power  was 
entirely  distinct  from  the  special  power  to  sell  contained  in  the  deed, 
and,  as  a  consequence,  that  the  deed  to  plaintiff  passed  the  naked 
legal  title  to  the  lands  therein  described.  There  can  be  no  doubt, 
however,  that  if  plaintiff  had  commenced  an  action  of  ejectment,  the 
defendant  could  have  filed  a  cros8*complaint,  praying  that  the  sale 
and  conveyance  to  plaintiff  be  set  aside. 

But  the  present  suit  cannot  be  upheld  as  an  action  at  law  for  the 
recovery  of  the  possession  of  the  real  property.  Even  if  the  aver- 
ment of  probative  facts  as  to  the  transfer  of  the  legal  title  to  the  real 
estate  could  be  held  to  be  sufficient  in  the  action  here  known  as  "eject- 
ment," plaintiff  has  not  contented  himself  with  alleging  a  transfer  by 
deed  of  the  legal  title  to  the  trustees,  and  from  the  trustees  to  him-* 
self,  but  has  averred  an  exact  execution  of  the  special  power  of  sale 
set  forth  in  the  deed  of  trust.  Thus  the  plaintiff  tendered  an  issue 
as  to  the  due  execution  of  the  special  power — an  issue  which,  as 
claimed  by  appellant,  could  not  have  been  tried  in  an  action  at  law ; 
an  issue  proper  to  be  determined  in  a  court  of  equity.  It  is  urged 
by  appellant  that  the  allegation  of  the  complaint  that  the  sale  was  at 
public  auction,  to  the  highest  bidder,  for  cash,  is  not  denied  by  the 
answer.  But  the  answer  denies  that  the  trusWs  had  power  to  make 
the  sale,  and  alleges  that  the  purchase  was  for  the  trustees.  The  tes- 
timony that  the  sale  was  not  for  cash,  nor  as  required  by  the  special 
power,  was  admitted  without  objection  on  the  part  of  the  plaintiff. 
Had  objection  to  the  testimony  been  taken  in  the  court  below,  the  an- 
swer  might  have  been  amended  so  as  to  render  it  strictly  admissible. 
Stringer  v.  Davis,  30  Cal.  318;  Clark  v.  Phoenix  Ins.  Co.  36  Cal.  175. 
But  a  party  cannot,  for  the  first  time,  in  this  court  object,  on  any 
ground,  to  evidence  which  was  introduced  by  the  adverse  party  at 
the  trial  in  the  court  below  without  objection  made  thereto.  Bliss 
v.  Ellsworth,  36  Cal.  310.  Where  evidence  is  not  objected  to  in  tbe 
court  below,  because  not  admissible  under  the  averments  of  the  an- 
swer, it  is  too  late  to  raise  the  objection  in  the  supreme  court. 
Hutchings  v.  Castle,  48  Cal.  152;  Henry  y.  Southern  Pac.  R.  Co,  50 
Cal.  176. 

The  issue  tendered  by  the  plaintiff  was,  in  fact,  tried,  and  the  case 
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is  here  to  be  treated,  as  if  the  answer  had  specifically  denied  that  the 
sale  was  at  public  auction/ or  to  the  highest  bidder,  for  cash.  This 
equitable  issue  having  been,  in  effect,  made  and  tried,  defendant 
ought  not  to  be  deprived  of  the  benefit  of  a  finding  in  its  favor— ^as  to 
the  execution  of  the  special  power  of  sale,  and  the  validity  of  the  con- 
veyance based  upon  the  sale — merely  because  of  its  omission  to  pray 
that  the  sale  be  set  aside  and  the  conveyance  annulled.  But  not 
only  do  the  averments  as  to  the  due  execution  of  the  special  power 
and  the  counter-statement  of  defendant  present  an  issue  of  fact  to  be 
tried  appropriately  only  in  a  court  of  equity,  but  the  whole  tenor  of 
the  complaint  indicates  a  purpose  to  resort  to  the  court  as  a  court  of 
equity.  The  complaint  concludes  with  the  general  prayer  ''for  such 
other  and  further  relief  as  the  equity  of  the  case  may  warrant."  In- 
stead of  the  brief  and  comprehensive  averments  held  to  be  sufficient 
in  the  action  at  law,  the  complaint  contains  a  long  recital  of  probative 
facts,  many  of  which  would  have  no  place  in  the  evidence,  treating 
the  action  as  simply  one  ,at  law,  and  including  statements  of  special 
equities  upon  which  was  based  an  application  for  the  appointment  of 
a  receiver.  A  receiver  was,  in  fact,  appointed  by  the  court  below. 
A  receiver  cannot  be  legally  appointed  in  an  action  of  ejectment. 
Bateman  v.  Superior  Court,  64  Gal.  285. 

Plaintiff  selected  his  forum,  and,  having  appealed  to  a  court  of 
equity,  was  not  entitled  to  have  that  court  try  an  ejectment,  even  if 
his  bill  should  have  been  dismissed  on  the  ground  that  he  had  a  com- 
plete remedy  at  law.  But  he  asked  for  appropriate  decree  in  equity, 
and  if  he  had  got  all  implied  by  his  allegations  and  prayer,  the  sale 
under  the  special  power  would  have  been  validated.  Even  if  we 
would  be  justified  in  any  case  in  culling  separated  allegations  from  a 
complaint  purporting  to  be  an  application  to  the  equity  side  of  the 
superior  court,  and,  disregarding  all  other  portions  of  the  pleadings, 
in  uniting  such  separated  allegations,  and  creating  out  of  them  a 
sufficient  complaint  at  law,  we  would  not  be  justified  in  doing  so  for 
the  purpose  of  maintaining  a  technical  right  to  the  possession  on  the 
part  of  the  holder  of  the  naked  legal  title,  acquired  under  a  sale  found 
(upon  an  issue  actually  made)  to  have  been  a  violation  of  the  trust. 

In  the  view  we  have  taken  it  is  not  necessary  to  consider  the  effect 
of  the  releases  introduced  by  defendant. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

We  concur:     Sharpstbin,  J. ;  Mtbick,  J.;  Boss,  J. 
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PowEBS  V.  Gbanb.     (No.  9,841.)- 

Filed  May  25.  1885. 

FORECIiOBUBE  OF  CHATTEL  MORTGAGE— APPEAL- BoND,  EFFECT  TO  StAY  EXECU- 
TION. 

The  statutory  undertaking  of  $300,  given  on  an  appeal  from  a  Judgment  of 
foreclosure  of  a  chattel  mortgage,  will  operate  as  a  stay  of  execution ;  and  if, 
for  the  purposes  of  staying  execution,  the  appellant  gives  another  undertaking, 
it  is  without  consideration,  and  cannot  be  enforced  against  the  sureties  thereon. 

Department  1.     Application  for  peremptory  mandamus. 

The  petitioner  here  reoovered  judgment  against  Johnson  &  Wyman 
in  the  lower  court  for  foreclosure  and  sale  of  certain  newspaper  prop- 
erty mortgaged  to  secure  the  debt  for  which  judgment  was  rendered. 
A  new  trial  having  been  denied,  Johnson  &  Wyman  appealed,  per- 
fecting their  appeal  by  an  undertaking  in  $B00,  and  an  undertaking 
in  the  sum  of  the  judgment.  The  judgment  was  afiSrmed,  remittitur 
issued  and  filed  below,  and  an  order  of  sale  issued  thereon.  On  sale 
of  the  property,  after  payment  of  costs,  $80  was  left  to  be  applied  to 
the  judgment.  The  balance  of  the  judgment  was  docketed  against 
Johnson  &  Wyman.  Application  was  then  made  for  judgment  against 
the  sureties  according  to  the  condition  of  the  undertaking.  The  ap- 
plication was  refused. 

Edward  Lynch,  for  petitioner. 

jB.  McFadden  and  Flournoy,  Mhoon  A  Flournoy,  for  respondent. 

Boss,  J.  The  petitioner's  counsel  states  that  if  the  undertaking 
given  to  stay  execution  in  the  action  entitled  Johnson  v.  Powers  was 
not  binding  upon  the  sureties  thereon,  it  would  be  idle  to  compel  the 
respondent  by  mandamus  to  act  upon  the  petitioner's  motion.  In  this 
respect  we  agree  with  petitioner,  and  therefore  inquire  whether  the 
undertaking  is  binding  upon  the  sureties.  Johnson  v.  Powers  was  an 
action  in  which,  by  cross-complaint,  the  defendant  therein  sought  the 
foreclosure  of  a  chattel  mortgage.  The  court,  by  its  decree,  ascer- 
tained the  amount  due  from  the  plaintiff  to  the  defendant,  and  or« 
dered  a  sale  of  the  mortgaged  property  to  pay  the  amount,  with  the. 
usual  provision  in  regard  to  the  payment  of  costs,  commissions,  etc., 
and  directing  that  in  the  event  the  proceeds  of  the  sale  be  insufficient 
to  pay  the  mortgage  debt,  that  a  judgment  be  docketed  against  the 
plaintiff  in  defendant's  favor  for  such  deficiency.  From  that  judg- 
ment the  plaintiff  appealed,  and,  for  the  purpose  of  staying  execution 
of  the  judgment,  gave,  in  addition  to  the  statutory  undertaking  of 
$300,  an  undertaking  in  double  the  amount  of  the  sum  ascertained 
by  the  decree  to  be  due  from  the  plaintiff  to  the  defendant.  On  ap- 
peal  the  judgment  was  affirmed,  and  upon  the  going  down  of  the  re- 
mittitur  the  defendant's  costs  of  appeal  were  paid  to  him,  and  an  or- 
der of  sale  issued,  under  which  the  property  was  sold ;  and,  having 
realized  but  a  trifle  of  the  amount  of  the  mortgage  debt,  the  defend- 
ant, who  is  the  petitioner  here^  sought  by  motion  in  the  court  below 
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to  have  judgment  entered  against  the  sureties  on  the  undertaking  for 
the  amount  of  the  deficiency. 

On  behalf  of  the  sureties,  who  are  the  real  parties  in  interest  here, 
it  is  claimed  that  the  undertaking,  except  in  so  far  as  the  $300  is 
concerned,  and  about  which  no  question  arises,  was  without  consid- 
eration and  void.  The  pretended  consideration  therefor  was  a  stay 
of  execution  of  the  decree  appealed  from.  And  if  the  law  itself  op- 
erated a  stay  upon  the  giving  of  the  $300  bond,  it  would  seem  that  the 
point  is  well  taken.  That  the  statute  did  so  operate  was  held  by  this 
court  in  the  case  of  Snow  v.  Holmes,  64  Gal.  232.  As  the  statute 
itself  wrought  the  stay,  there  was  no  conside]:.ation  for  the  sureties' 
promise.  The  benefit  which  the  plaintiff  in  the  case  ot  Johnson  v. 
Powers  secured  from  the  appeal,  came  from  the  statute  and  not  from 
the  promise  of  the  sureties.  Hence  what  is  said  in  Hathaway  v.  Davis, 
33  Cal.  169,  is  not  applicable. 

Writ  denied. 

We  concur :     McKinstby,  J. ;  MoKbb,  J. 


(67  Cal.  79) 

NiDEVEB  V.  Hall.     (No.  8,343.) 

Filed  May  28,  1885. 

Blander— Actionable  Words,  Proof  of. 

In  slander  for  words  not  actionable  jo^r  w,  the  plaintiff  may  prove  the  exist- 
ence of  some  extraneous  facts  which  make  the  words  spoken  actionable  per  se, 
and  under  the  general  issue  plaintill  may  have  the  right  to  disprove  such  facts. 
The  plaintiff  must  aver  and  prove  that  the  words  were  actutUly  used  in  their 
actionable  sense,  and  were  applied  to  the  plaintiff,  and  that  the  hearers  so  un- 
derstood them ;  and  the  testimony  of  hearers  as  to  their  understanding  of  the 
words  is  admissible  on  this  point. 

Department  1.  Appeal  from  the  superior  court  of  the  county  of 
Monterey. 

A.  S.  KUtredge,  A.  Craig,  and  S.  F.  Gill,  for  appellant. 

H.  V,  Morehouse,  for  respondent. 

McKee,  J.  This  is  an  action  of  slander.  Substantially  the  charge 
is  that,  pending  an  action  for  seduction,  brought  by  Barbara  M. 
Hook  against  James  A.  Hall,  E.  F.  Hall,  the  father  of  the  said  James 
A.,  in  the  presence  of  the  father  of  the  plaintiff  in  this  case,  and  in 
the  -presence  of  several  other  persons,  published  of  and  concerning  the 
plaintiff  these  words :  "He  [the  plaintiff]  virtually  acknowledged  to 
me  that  he  had  sexual  intercourse  with  Barbara  M.  Hook;"  and  that 
by  the  publication  of  these  words  to  his  father  and  to  the  other  per- 
sons, pending  the  suit  for  seduction,  the  defendant  intended  to  im- 
pute to  him  a  want  of  chastity. 

At  common  law  the  words  laid  in  the  complaint  were  not  actionable 
in  themselves,  or  by  reason  of  the  existence  of  extraneous  acts  and 
circumstances  tendmg  to  prove  that  they  were  spoken  for  the  purpose 
of  imputing  a  want  of  chastity;  because  unchastity,  as  a  subject  of 
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ecclesiastical  cognizance,  was  not  panishable  in  common*law  courts. 
In  that  particular,  however,  the  common  law  has  been  changed  by 
the  Code  law  of  the  state.     Section  46,  Civil  Code,  declares : 

"Slander  is  a  false  and  unprivileged  publication  other  than  libel,  which  (1) 
charges  any  person  with  crime,  or  with  having  been  indicted,  convicted,  or 
punished  for  crime;  (2)  imputes  in  him  the  present  existence  of  an  infectious, 
contagious,  or  loathsome  disease;  (3)  tends  directly  to  injure  him  in  respect 
to  his  oJfice,  profession,  trade,  or  business,  either  by  imputing  to  hiui  general 
disqualification  in  those  respects  which  the  office  or  other  occupation  pecul- 
iarly requires,  or  by  imputing  something  witli  reference  to  his  office,  profes- 
sion, trade,  or  business  that  has  a  natural  tendency  to  lessen  its  profit;  (4) 
imputes  to  him  impotence  or  a  want  of  chastity;  or  (5)  which*  by  natural 
consequence,  causes  actual  damage. " 

And  apon  subdivision  4  of  the  section  this  action  was  brought. 

Plaintiff  did  not  consider  the  words  laid  in  his  complaint  as  slan- 
derous in  themselves.  He.  therefore  connected  them,  by  proper  aver- 
ments, with  the  extrinsic  facts  and  circumstances  in  which  they  were 
published,  in  order  to  show  the  slanderous  meaning  expressed  by  them. 

On  the  complaint  defendant  took  issue  by  specific  denials  of  each 
of  its  averments;  and  he  affirmatively  alleged  that  there  was  in  gen- 
eral circulation,  in  the  neighborhood  and  surrounding  country  where 
Barbara  M.  Hook  and  the  plaintiff  resided,  a  report  prejudicial  to  the 
character  of  the  plaintiff  as  to  bis  chastity,  in  connection  with  the 
name  of  the  said  Barbara,  and  for  the  purpose  of  ascertaining  the 
truth  of  the  report  he  interviewed  the  plaintiff  himself  on  the  subject^ 
and  in  that  interview  the  plaintiff  acknowledged  that  the  report  was 
true ;  and  afterwards,  when  the  father  of  the  plaintiff  and  other  per- 
sons made  inquiries  of  him  as  to  the  matter,  he  spoke  to  them  the 
words  laid  in  the  complaint,  without  meaning,  or  intending  thereby 
to  assert  or  ch&rge,  that  the  plaintiff  was,  in  fact,  gnilty  of  unchas- 
tity. 

The  issues  raised  by  the  answer  involved  the  publication  of  the 
words  laid  in  the  complaint,  the  truth  or  falsity  of  the  extrinsic  facts 
and  circumstances  in  which  they  were  published,  whether  they  were 
published  concerning  the  plaintiff,  and  whether  they  were  understood 
by  the  persons  in  whose  presence  they  were  published  to  have  the 
slanderous  meaning  imputed  to  them. 

On  the  trial  of  the  questions  at  issue  plaintiff  rested  his  case  upon 
evidence  tending  to  prove  the  publication  of  the  words  as  averred  in 
his  complaint,  the  pendency  of  the  action  for  seduction,  and  the  con- 
versations between  defendant  and  himself,  and  defendant  and  other 
persons,  as  to  the  transactions  involved  in  that  action,  without  ev: 
dence  that  the  persons  with  whom  the  defendant  had  those  convex 
sations  understood  the  meaning  of  the  words  to  be  what  the  plaintiff 
alleged.  There  was  a  motion  made  for  a  nonsuit,  which  was  denied. 
The  defendant  was  then  called  as  a  witness  in  his  own  behalf,  to  tes- 
tify as  to  the  conversations  between  himself  and  the  plaintiff  and 
other  persons  in  connection  with  the  charge  against  him,  the  trans^* 
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actions  involved  in  the  sedaction  case,  and  the  facts  and  circam- 
stances  in  which  he  spoke  the  words  laid  in  the  complaint;  bat  the 
plaintiff  objected  "to  any  testimony  being  introduced  on  the  part  of 
defendant  for  purposes  of  justification/'  and  the  court  sustained  the 
objection  on  the  ground  that  the  defendant  had  not  pleaded  justifica- 
tion ;  therefore  the  testimony  of  the  defendant  was  excluded  from  the 
case  except  in  mitigation  of  damages^  for  which  purpose  only  it  was 
admitted.     This  was  error. 

The  action  was  founded,  not  only  upon  the  publication  of  the  words, 
but  upon  the  extrinsic  facts  in  connection  with  their  publication, 
which,  it  was  alleged,  gave  them  their  slanderous  meaning ;  and  as 
the  defendant  took  issue  with  the  averments  of  the  complaint,  the 
plaintiff,  to  make  out  his  case,  was  bound  to  prove  all  the  material 
averments,  and  the  defendant,  on  the  general  issue,  had  the  right  to 
disprove  them.  The  law  of  that  subject  is  thus  clearly  expressed  by 
Shaw,  C  J.,  in  Carter  v.  Andrews^  16  Pick.  6: 

'"Where  words  are  used  in  a  particular  sense  it  is  in  consequence  of  some 
usage  or  agreement^  or  of  some  report  in  circulation,  or  of  the  time,  place,  or 
manner  in  which  the  conversation  was  held;  in  short,  of  some  fact  capable 
of  being  averred  in  a  traversable  form,  so  that  it  may  be  put  in  issue  and 
proved  or  disproved.  If  the  words  have  the  slanderous  meaning  alleged, 
not  by  their  own  intrinsic  force,  but  by  reason  of  the  existence  of  some  extra- 
neous fact,  the  plaintiff  must  undertake  to  prove  that  fact,  and  the  defendant 
must  be  at  liberty  to  disprove  it.*' 

The  exclusion  of  tbe  testimony  was  therefore  erroneous,  and  as 
the  words  in  themselves  were  not  actionable,  and  the  plaintiff  failed 
to  prove  that  the  persons  in  whose  presence  they  were  published 
understood  them  to  have  the  slanderous  meaning  charged  by  tne  plain- 
tiff, the  judgment  is  erroneous. 

It*has  been  held  that  persons  who  heard  the  words  charged  to  be 
slanderous  could  not  be  permitted  to  state  what  meaning  they  un- 
derstood the  defendant  to  convey  by  the  words.  In  Snell  v.  Snow^ 
13  Mete.  278,  which  was  a  case  of  slander,  Shaw,  G.  J.,  passing  on 
this  point,  says : 

**The  judge  very  properly  decided  that  the  witness  might  testify  as  to  any 
existing  facts  or  circumstances  to  which  the  defendant  allhded  and  referred, 
if  any;  but,  having  given  t]ie  whole  conversation,  it  wjis  for  the  jury  to  de- 
termine what  was  meant  by  the  language  used,  and  that  it  was  not  compe- 
tent for  the  witness  to  testify  to  his  understanding  of  the  defendant's  mean- 
ing in  the  language  used.  If  the  words,  in  their  ordinary  sense,  according 
to  the  rules  of  language,  imputed  a  charge  of  unchasteness  and  crime,  or  if, 
taken  in  connection  with  other  facts  or  words,  they  would  bear  that  meaning, 
we  are  to  presume  tliat  the  jury  would  so  find." 

To  the  same  effect  will  be  found  the  cases  of  Van  Vechten  v.  Hop- 
kins, 5  Johns.  211 ;  Gibson  v.  Williams,  4  Wend.  320,  325;  Beardsley 
V.  Maynard,  Id.  359  ;  Goodrich  v.  Davis,  11  Mete.  484;  and  White  v. 
Sayward,  33  Me.  322. 

But,  in  such  cases  as  the  one  under  consideration,  the  true  rule  de* 
ducible  from  the  modern  authorities,  including  those  of  our  own  state. 
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makes  the  averment  and  proof  of  the  extrinsic  facts  in  which  words 
are  published,  and  of  their  meaning  in  connection  with  those  circum- 
stances, essential  to  a  recovery  in  the  action.  The  rule  is  thus  stated 
in  Maynard  v.  Firemen's  Fund  Ins.  Co,  34  Gal.  48 : 

"Where,  in  an  action  for  libel,  the  words  complained  of  are  not  per  se  libel- 
ous, what  the  defendant  intended  and  understood  them  to  mean,  and  what 
they  were  understood  to  mean  by  those  to  whom  they  were  published,  con- 
stitute a  proper  subject  of  averment  in  pleading  and  of  proof  on  the  trial; 
and  if  what  was  so  intended  and  understood  by  the  defendant,  and  under- 
stood by  those  to  whom  the  words  were  published,  was  libelous,  the  words 
are  actionable. " 

The  law  thus  enunciated  was  afterwards  approved  in  Chamberlin 
V.  Vance,  51  Gal.  75,  which  was  an  action  of  slander  like  the  one 
under  consideration;  and,  under  the  law,  it  was  incumbent  on  the 
plaintiff  in  this  case,  in  order  to  recover,  to  aver  and  prove  (1)  that 
the  words  were  actually  used  in  their  actionable  sense,  and  were  ap- 
plied to  the  plaintiff;  (2)  that  the  hearers  so  understood  them; 
and,  upon  this  point,  the  testimony  of  the  hearers  as  to  how  they 
understood  them  is  admissible.  Smart  v.  Blanchard,  42  N.  H.  149; 
Russell  V.  Kelly,  44  Gal.  641;  Mix  v.  Woodward,  12  Gonn.  262;  Nel- 
son V.  Borckenius,  52  111.  236;  Briggs  v.  Byrd,  11  Ired.  Law,  363; 
Tompkins  v.  Wisener,  1  Sneed,  458;  Leonard  v.  Allen,  11  Gush.  241. 

The  averments  of  the  complaint  upon  these  points  were  sufficient ; 
but,  as  the  plaintiff  failed  to  prove  how  the  words  were  understood  by 
the  persons  who  heard  them,  he  failed  to  make  out  his  case,  and  the 
verdict  and  judgment  are  erroneous. 

Judgment  and  order  reversed^  and  cause  remanded  for  a  new  trial. 

I  concur :     Boss,  J. 

1  concur  in  the  judgment :     MoKinstby,  J. 


(e?  Cal.  86) 

Oakland  Bank  of  Savings  v.  Appeloarth.     (No.  9,636.) 
Filed  May  28,  1886. 

1.  Tender,  Sofpiciency  of— Objection  to— Waivbr  of. 

Thu  sufflciencj  of  the  amount  tendered  by  a  debtor  to  his  creditor  as  pay- 
ment of  his  debt  must  be  objected  to  at  the  time  of  the  tender,  or  the  objection 
thereto  is  waived.     Code  Civil  Proc.  Cal.  $  2076. 

2.  MoRTQAOB— Payment  of  Taxes  on. 

A  mortgagee  is  not  bound  to  pay  taxes  assessed  on  his  mortgage,  and  also- 
pay  taxes  upon  the  deposit  of  money  in  court  made  by  the  mortgagor  for  the 
payment  of  a  mortgage. 

In  bank.     Appeal  from  the  superior  conrt  of  the  coanty  of  Merced. 

f/,  K.  Law,  for  appellant. 

W.  S.  Goodfellow  and  jE.  Jackman,  for  respondent. 

Boss,  J.  Certain  costs  of  suits,  counsel  fees,  and  taxes  are  the  mat- 
ters in  dispute  on  this  appeal.  The  action  was  brought  to  foreclose 
a  certain  mortgage  given  by  defendant  to  secure  a  promissory  note= 
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executed  by  him  to  the  plaintiff.  The  note  and  mortgage  being  over- 
due were  sent  by  plaintiff  to  an  attorney  at  Merced  for  purposes  of 
foreclosure^  and  the  evidence  indicates  a  sort  of  race  between  the  at- 
torney and  the  derelict  debtor  as  to  which  of  two  events  should  first 
take  place, — a  tender  of  the  money  by  the  debtor,  or  the  institution  of 
the  suit  by  the  attorney.  The  court  below  found  that  the  tender  was 
first  made,  and  we  are  not  prepared  to  say  from  the  record  that  its 
conclusion  in  that  behalf  was  incorrect.  The  court  further  found 
that  the  amount  tendered  by  the  defendant  was  $6,344.55,  whereas 
the  amount  that  was  really  then  due  from  him  was  $6,383.29,  so 
that  the  full  amount  due  was  not  tendered.  But  the  court  found 
also  "that  plaintiff  did  not  make  or  specify  any  objection  to  said 
sum  of  $6,344.55,  or  to  the  amount  thereof,  nor  did  plaintiff  specify 
any  other  as  the  amount  which  it  required,  but  then  and  there  re- 
fused, and  ever  since  has  refused,  to  accept  from  defendant  said  sum, 
or  any  part  thereof;  that  defendant  has  at  all  times  been  ready  and 
willing  to  pay  to  plaintiff  said  sum  of  $6,844.55,  and  did  at  the  time 
of  filing  his  answer  herein  bring  into  court  and  deposit  therein,  {or 
the  plaintiff,  the  said  sum  of  $6,344.55,  so  tendered  to  plaintiff  as 
aforesaid." 

The  court  below  further  found  "that  prior  to  said  first  day  of  Sep- 
tember, 1882,  (the  date  of  the  tender),  the  value  of  said  mortgage 
was  assessed  to  plaintiff  in  the  county  of  Merced,  for  state  and  county 
taxes  for  the  fiscal  year  ending  June  30,  1882,  but  said  first  day  of 
September,  1^82,  was  before  the  tax  levy  of  said  fiscal  year;  that  the 
amount  of  such  levy,  in  respect  of  said  mortgage  assessed  to  plaintiff 
as  aforesaid,  computed  according  to  the  tax  levy  for  the  preceding 
year,  was  the  sum  of  $113.60,  and  that  defendant  was,  on  said  first 
day  of  September,  1882,  entitled  to  retain  and  deduct  from  the  amount 
due  on  the  face  of  said  note  and  mortgage  the  said  sum  of  $113.60, 
upon  satisfying  the  mortgage.  The  court  therefore  finds  that  the 
sum  of  $6,344.55  tendered  by  defendant  to  plaintiff  on  the  first  day 
of  September,  1882,  was  more  than  plaintiff  was  entitled  to  recover 
upon  said  note  and  mortgage  on  said  day." 

This  view  of  the  court  below  was  based  upon  that  provision  of  sec- 
tion 3627  of  the  Political  Code  wherein  it  is  declared  that  the  taxes 
therein  referred  to  "shall  be  a  lien  upon  the  property  and  security, 
and  may  be  paid  by  either  party  to  such  security;  if  paid  by  the 
owner  of  the  security,  the  tax  so  levied  upon  the  property  affected 
thereby  shall  become  a  part  of  the  debt  so  secured.  If  theowner  of 
the  property  shall  pay  the  tax  so  levied  on  such  security,  it  shall  cou- 
stitute  a  payment  thereon,  and,  to  the  extent  of  such  payment,  a  full 
discharge.  If  any  such  security  or  indebtedness  shall  be  paid  by  any 
such  debtor  or  debtors  after  assessment  and  before  the  tax  levy,  the 
amount  of  such  levy  may  likewise  be  retained  by  such  debtor  or  debt- 
ors, and  shall  be  computed  according  to  the  tax  levy  for  the  preced- 
ing year." 
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In  so  far  as  the  question  of  costs  and  counsel  fees  is  concerned,  it 
is  not  necessary  to  determine  whether  or  not  the  yiews  of  the  court 
below,in*the  respect  last  indicated,  were  correct;  for,  by  section  2076  of 
the  Code  of  Civil  Procedure,  it  is  provided  that  "the  person  to  whom  a 
tender  is  made,  must,  at  the  time,  specify  any  objection  he  may  have 
to  the  money,  instrument,  or  property,  or  he  must  be  deemed  to  have 
^waived  it ;  and  if  the  objection  be  to  the  amount  of  money,  the  terms 
of  the  instrument,  or  the  amount  or  kind  of  property,  he  must  specify 
the  amount,  tenns,  or  kind  which  he  requires,  or  be  precluded  from  ob- 
jecting afterwards."  This  provision  of  the  statute,  applied  to  the  facts 
stated  in  the  finding  first  above  set  out  in  detail,  precludes  the  plain- 
tiff from  now  saying  that  because  the  amount  tendered  by  defendant 
was  $38.74  less  than  the  amount  due  on  the  note  and  mortgage^  the 
tender  was  not  good. 

But  in  one  respect  the  court  below  was  in  error.  ^  In  addition  to  the 
findings  already  noticed  the  court  found  that  the  state  and  county 
taxes  upon  the  mortgage  assessed  to  plaintiff  for  the  fiscal  year  end- 
ing June  30, 1882,  and  amounting  to  $113.60,  were  not  paid  by  plain- 
tiff, but  became  and  were,  prior  to  February  2,  1883,  a  lien  upon  the 
property  of  defendant  in  the  mortgage  described ;  and  on  the  twelfth 
day  of  February,  1883,  the  defendant  paid  the  said  taxes,  with  costs 
and  charges  thereon,  amounting,  in  the  aggregate,  to  $121.36.  The 
court  further  found  "that  the  said  sum  of  $6,344.65,  deposited  in 
court  by  defendant  as  aforesaid  was  assessed  for  taxes  to  the  county 
treasurer  of  Merced  county  for  the  fiscal  year  ending  June  30,  1883, 
and  that  the  taxes  thereon,  amounting  to  the  sum  of  $126.89,  were, 
on  the  thirty-first  day  of  March,  1883,  paid  under  the  direction  of 
the  court  by  said  county  treasurer  out  of  said  sum  of  $6,344.55." 
The  effect  of  the  action  of  the  court  below  was  to  make  the  plaintiff 
pay  the  taxes  upon  the  mortgage,  and  also  upon  tbe  money.  This 
was  erroneous.  It  was  rightly  held  that  plaintiff  should  not  recover 
costs  of  suit  or  counsel  fees,  and  should  be  charged  with  the  amount 
of  the  taxes  upon  the  mortgage,  paid  by  defendant,  but  should  not  be 
charged  with  the  taxes  upon  tbe  money.  Defendant  is  entitled  to  his 
costs  of  suit. 

Cause  remanded,  with  direction  to  the  court  below  to  modify  the 
judgment  so  as  to  accord  with  these  views.  Motion  to  dismiss  appeal 
will  stand  denied. 

We  concur :  Mybiok,  J. ;  McKinstry,  J. ;  Sharpstein,  J. ;  Morri- 
son, C.  J. 
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(2  Cal.  Unrep.  481) 

Pboplb  ex  rel.  Lbvbrson  and  others  v.  Thompson.     (No.  9,846.) 

Filed  May  28, 1885. 

CoNSTiTirrioNAii  Law— Legisiature — Manner  of  Reading  Bills. 

Under  the  provision  of  the  CaliforDia  constitution,  art.  4,  f  16,  which  reqairee 
that  every  bill  shall  be  read  on  three  several  days  in  each  house,  it  is  not  m- 
quired  that  the  bill  shall  be  read  on  three  several  days  after  an  amendment 
thereto. 

Department  1.  Application  for  mandamus  to  compel  defendant, 
the  secretary  of  state,  to  count  and  intimate  the  votes  cast  for  rep- 
resentatives to  congress  at  the  last  regular  election. 

M.  R.  Leveraon,  O.  W.  Chamberlain,  and  E.  C.  Marshall,  Atty.  Gen., 
for  petitioners. 

Boss,  J.  The  real  ground  of  the  petitioner's  objection  to  the  act 
of  the  legislature  of  March  13,  1888,  entitled  "An  act  to  divide  the 
state  of  California  into  congressional  districts,"  is  that  the  bill  was 
not  read  on  three  several  days  in  each  house  after  amendment*  The 
constitution  in  terms  requires  that  every  bill  shall  be  read  on  three 
several  days  in  each  house,  unless  in  case  of  urgency  such  reading  be 
dispensed  with  as  provided  for.  Section  15,  art.  4,  Const.  And  it 
has  already  been  held  here  that  when  the  constitution  says  the  bill 
shall  be  read,  it  means  that  it  shall  be  read  at  length,  {WeiU  v.  Ken- 
field,  54  Gal.  Ill;)  that  is  to  say,  it  shall  be  read  at  length  in  its 
then  condition.  The  constitution  makes  express  recognition  of  the 
fact  that  a  bill  may  be  amended  in  either  house,  but  does  not  pro- 
vide for  a  reading  thereof  in  each  house  on  three  several  days  after 
amendment,  "Any  bill  may  originate  in  either  house,  but  may  be 
amended  or  rejected  by  the  other."  Section  16,  art.  4,  supra.  If 
petitioners'  claim  be  well  founded,  a  bill  which  originated  in  the  as- 
sembly, for  example,  and  was  there  properly  read  on  three  several 
days  and  regularly  passed  and  sent  to  the  senate,  should  in  the  lat- 
ter body  be  amended  and  properly  passed,  it  would  have  to  be  again 
read  in  the  assembly  on  three  several  days.  We  find  no  warrant  in 
the  constitution  for  such  a  claim.  If  the  framers  of  that  instrument 
had  intended  to  require  a  reading  in  each  house  on  three  several  days 
of  every  bill  after  amendment,  it  would  have  been  an  easy  matter  to 
have  said  so,  and  as  the  provision  with  respect  to  the  passage  of  bills 
is  extremely  explicit,  it  is  fair  to  presume  that  there  was  ^o  such  in- 
tention on  the  part  of  the  constitutional  convention.  We  have  thought 
it  best  to  dispose  of  the  petitioners*  application  for  the  writ  upon  the 
merits,  rather  than  upon  technical  objections  that  might  otherwise 
be  in  the  way  of  granting  it. 

Writ  denied  and  petition  dismissed. 

We  concur:  McEinstrt,  J.;  MoKbb,  J 
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67  Cal.  84) 

Weihb  v.  Stratham.     (No.  8,256.) 
Filed  May  28, 1885. 

ADlflNISTBATOR'S   BOSD,  ACTION  ON—AcCOUNTINe  BT  AdMINISTRATOB  PREREQ- 
UISITE. 

An  action  is  not  maintainable  upon  an  administrator's  oond  for  the  amount 
of  a  claim  unlawfully  paid  by  him ^  until  he  has  made  an  accounting  to  the 
probate  court,  and  refused  to  pay  any  amount  which  may  thereon  be  ^judged 
against  him. 

Department  1.  Appeal  from  the  superior  court  of  the  county  of 
Fresno. 

H.  S,  Dixon,  for  appellants. 

Sayle  db  Harris,  for  respondents. 

Ross,  J.^  This  is  an  action  by  the  heirs  of  William  W.  Hill,  de- 
ceased, against  the  administrator  of  the  estate  and  his  bondsmen,  to 
recover  upon  the  bond,  because  of  the  allowance  by  the  administra* 
tor  and  the  probate  judge,  of  a  claim  against  the  estate  alleged  to 
have  been  barred  by  the  statute  of  limitations  and  otherwise  invalid, 
and  its  subsequent  payment,  in  part,  by  the  administrator,  but  with- 
out an  order  of  the  probate  court.  It  affirmatively  appears  from  the 
complaint  that  the  administration  of  the  estate  of  the  deceased  Hill 
is  still  pending  in  the  probate  court,  and  that  no  account  of  his  ad- 
ministration has  been  presented  by  the  administrator.  It  has  sev- 
eral times  been  decided  by  this  court  that  the  allowance  of  a  claim 
by  the  administrator  and  probate  judge  is  not  conclusive  upon  the 
heirs,  but  that  they  may  contest  such  allowance  in  subsequent  pro- 
ceedings of  the  probate  court.  Code  Civil  Proc.  §  1636;  Estate  of 
Loshe,  62  Cal.  413;  Estate  of  Hill,Id.  186.  If  the  allowance  of  the 
claim  sought  to  be  contested  by  the  present  suit  was  improperly  had, 
and  objection  is  made  at  the  proper  time  in  the  probate  court  having 
control  of  the  administration,  that  court  will  doubtless  vacate  the  al- 
lowance and  compel  the  administrator  to  account  for  the  money  paid 
thereon  but  of  the  funds  of  the  estate.  It  is  for  the  probate  court  to 
settle  the  accounts  of  the  administrator,  and  we  have  frequently  so 
held.  In  re  Curtiss,  4  Pao.  Rep.  578;  Chaquette  v.  Ortet,  60  Cal. 
594,  and  authorities  there  cited.  After  the  status  of  the  accounts 
has  been  fixed,  if  the  administrator  shall  fail  to  pay  what,  if  any- 
thing, may  be  adjudged  against  him,  the  plaintiffs  will  have  their  ac- 
tion upon  the  bond. 

Judgment  affirmed. 

We  concur:     McKinstby,  J.;  MoKbe,  J. 
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(67  Cal.  85) 

RUTLBDGE  V.   SpPBBIOB  CoURT.   (No.  11,053.) 

Filed  May  28, 1885. 

Justice's  Court— Notice  of  Appeal — Designation  op  Pbbsons  Givma  Notick 
AS  Attoknkys. 

On  appeal  from  a  jastice's  court,  the  notice  of  appeal,  if  sufficient  in  other  re- 
spects, is  not  rendered  ineffectual  by  the  fact  that  the  persons  who  appeared 
for  appellant  in  signing  the  notice,  omitted  to  designate  themselves  as  the  at- 
torneys  for  appellant. 

Department  1.     Application  for  writ  of  prohibition. 

S,  M,  Buck  and  A.  J,  Monroe,  for  petitioner. 

J.  D.  H.  Cnamberlin  and  Frank  McGoivan,  for  repondents. 

Boss,  J.  In  an  action  brought  in  a  justice's  court,  entitled  Burns 
V.  Rutledge,  judgment 'WB.B  entered  for  defendant  foi"  $10  damages,  and 
$246.20  costs  of  suit.  The  plaintiflF's  attorneys  of  record  thereupon, 
and  within  statutory  time,  served  upon  the  attorneys  for  the  defendant,, 
and  filed  with  the  justice  a  notice  of  appeal,  in  the  usual  form,  stat- 
ing that  the  plaintiflF  thereby  appealed  to  the  superior  court  of  Hum- 
boldt  county,  "from  the  judgment  made  and  entered  in  justice's  court 
in  said  action,  against  plaintiff  and  in  favor  of  said  defendant,  oa 
the  twenty-sixth  day  of  August,  1884,  and  from  the  whole  thereof; 
and  you  will  further  take  notice  that  this  appeal  is  made  upon  both 
questions  of  law  and  fact,  and  that  a  bond  on  appeal,  in  due  form  of 
law,  has  been  filed  herewith.  September  22,  1884.  Very  respect- 
fully yours,  [signed,]  J.  D.  H.  Chamberlin  and  Prank  MoGowan." 

The  objection  made  to  this  notice  is  that  the  words  '^attorneys  for 
plaintiff"  did  not  follow  the  names  of  the  gentlemen  signing  the  no- 
tice. None  of  the  cases  referred  to  by  the  counsel  for  petitioner  at 
all  sustain  the  point,  and  we  think  there  is  no  merit  whatever  in  it. 
The  notice  was  signed  by  the  attorneys  who  appeared  for  the  plaintiff 
in  the  case,  and  distinctly  stated  that  the  plaintiff  thereby  appealed 
from  the  judgment.     The  notice  was  sufficient. 

That  the  undertaking  was  sufficient  to.  give  the  appellate  court 
jurisdiction  was  distinctly  held  here  in  the  case  of  Ward  v.  Superior 
Court,  58  Cal.  519. 

Writ  denied,  and  proceedings  dismissed. 

We  concur:     McKee,  J.;  McKinstrt,  J. 
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SUPREME  COURT  OF  KANSAS. 

(83  Kan.  640) 

CORBIN  V.  EiNCAID. 

FUed  Jane  4,  1885. 

1.  Chattbl  Mortgages— Description  op  Property. 

A  chattel  mortgage,  executed  September  2t>,  1881,  which  substantially  de- 
scribes the  mortgaged  property  as  a  tiock^  of  600  head  of  sheep,  consisting  of 
wethers,  ewes,  and  lambs,  and'  their  increase  for  the  year  1882,  owned  by  and 
in  the  possession  of  the  mortgagor,  in  Linn  county,  Kansas,  is  not  void  be- 
cause of  any  insufflciencv  in  tlie  description  of  the  mortgaged  property. 

2.  Same— Amount  Ssoured  Greater  than  Amount  Due. 

Nor  is  such  a  mortgage  void  because  talcen  for  a  sum  greater  than  was  due, 
when  the  excess  was  small  and  no  fraudulent  intention  existed  on  the  part  of 
any  of  the  parties. 
S.  Same— Excess. 

Nor  is  such  a  mortgage  void  even  as  to  the  increase  mentioned  therein. 

4.  Same— Recording. 

Nor  is  such  a  mortgage  void  because  it  was  not  filed  in  the  register's  office 
on  the  day  of  its  execution,  but  was  filed  therein  four  days  thereafter. 

5.  Bamb— Renewal  Affidavit. 

Nor  is  such  a  mortgage  void  because  of  any  want  of  a  renewal  affidavit  under 
section  11,  art.  2,  of  the  act  relating  to  mortgages,  so  as  to  prevent  tbe  mortgagee 
from  recovering  the  mortgaged  property  in  an  action  of  replevin  brought  after 
his  claim  was  due,  and  more  than  one  year  after  the  execution  of  the  mort- 
gage, and  against  a  party  who  had  taken  possession  of  the  propertv  prior  to 
the  expiration  of  one  year  after  the  (execution  of  the  mortgage,  ancf  who  had 
full  knowledge  at  the  time  of  all  the  mortgagee's  rights,  and  took  the  property 
in  violation  of  such  rights. 

6.  Same— Prio HIT?  op  Mortgagee's  Agreement. 

Where  two  chattel  mortgages  are  executed  on  the  same  day,  bv  the  same 
person  on  the  same  property,  to  two  ditferent individuals,  K.  and  v.,  but  with 
the  undei-standing  between  all  the  parties  tjiat  the  mortgage  executed  to  E. 
should  be  prior  to  that  executed  to  v.,  and  K.'s  mortgage  by  its  terms  is  to  be- 
come due  prior  to  V.'s,  Jield,  that  the  understanding  between  the  parties  is 
binding,  and  that  K.'s  mortgage  is  prior  to  V.'s,  although  V.'s  mortgage  may 
in  fact  have  been  first  executed  and  hrst  filed  in  the  office  of  the  register  of 
deeds. 

Error  from  Linn  county. 

James  D.  Snoddy,  for  plaintiff  in  error. 

W.  R,  Biddle,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  of  replevin  brought  by  Robert 
Kincaid  against  B.  B.  Corbin,  to  recover  a  flock  of  about  600  sheep, 
the  plaintiff  claiming  the  same  under  a  chattel  mortgage.  A  trial 
was  had  before  the  court  and  a  jury,  and  the  jury  found  in  favor  of 
the  plaintiff  and  against  the  defendant,  and  found  that  the  value  of 
the  property  in  controversy  was  $1,487,  and  that  there  was  still  due 
on  the  plaintiff's  mortgage  $861.07;  and  the  court  rendered  judg. 
ment  in  favor  of  the  plaintiff  and  against  the  defendant  for  a  recovery 
of  the  possession  of  the  property,  or,  in  case  a  delivery  could  not  be 
bad,  then  for  $861.07,  the  amount  still  remaining  due  on  the  plain- 
tiff's mortgage.  The  defendant,  as  plaintiff  in  error,  now  seeks  -a 
v.7p,no.3 — 10 
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reversal  of  sueb  judgment  by  petition  in  error  in  this  court.  The 
facts  as  claimed  by  the  plaintiff  below  are  substantially  as  follows : 
Originaly,  L.  F.  Williams  owned  the  sheep,  and  on  September  26, 

1881,  in  accordance  with  a  previous  understanding,  arrangement,  and 
agreement  between  himself  and  G.  M.  Vertrees,  his  father-in-law,  and 
Robert  Kincaid,  and  N.  P.  Shaw,  he  sold  and  delivered  the  sheep 
to  Shaw  for  $2,000,  on  time,  Shaw  securing  the  purchase  money 
by  executing  notes  and  mortgages  as  follows :  A  mortgage  on  the 
sheep  and  their  increase  for  the  year  1882,  and  the  wool  clipped 
thereon  for  that  year,  to  Robert  Kincaid,  to  secure  two  promissory 
notes  for  the  aggregate  sum  of  $1,018.72,  due  in  one  year;  and 
another  mortgage  on  the  sheep  and  their  increase  for  the  year  1883, 
and  the  wool  clipped  thereon  for  that  year,  to  Vertrees,  to  secure  a 
promissory  note  for  the  sum  of  $1,000,  due  in  two  years.  It  was 
understood  by  all  the  parties  that  the  mortgage  given  to  Kincaid 
should  be  the  first  and  prior  mortgage,  and  that  the  one  executed  to 
Vertrees  should  be  the  second  mortgage.  The  mortgage  to  Vertrees, 
however,  was  executed  first,  though  both  were  executed  on  the  same 
day,  and  on  September  26,  1881.  Vertrees'  mortgage  was  filed  the 
same  day  for  registration.  Kincaid*s  mortgage  was  filed  on  Septem- 
ber 30,  1881.  On  August  19,  1882,  Kincaid  filed  a  renewal  affida- 
vit in  the  office  of  the  register  of  deeds.     Some  time  in  September, 

1882,  and  prior  to  the  20th,  Vertrees  assigned  his  note  to  B.  B.  Cor- 
bin,  another  son-in-law  of  his.  This  assignment  was  made  without 
consideration,  and  for  the  purpose  of  defeating  Kincaid's  mortgage. 
On  September  20,  1882,  Corbin,  with  the  assistance  of  Vertrees,  took 
possession  of  the  sheep,  and  Vertrees  thereafter  herded  them.  Kin- 
caid then  sought  to  settle  matters  with  Corbin,  but  could  not  do  so; 
and  about  September  25,  and  again  on  September  29,  1882,  de- 
manded the  sheep  from  Corbin,  but  Corbin  refused  to  surrender  them, 
or  any  part  thereof.  On  September  30,  1882,  Kincaid  brought  this 
action  of  replevin  against  Corbin  for  the  recovery  of  the  sheep. 

The  defendant  disputes  many  of  the  foregoing  facts.  He  claims  that 
it  was  not  the  understanding  or  agreement  between  Williams,  Shaw, 
Vertrees,  and  Kincaid,  that  Kincaid's  mortgage  should  be  prior  to  that 
of  Vertrees;  and  he  also  claims  that  he  was  an  innocent  and  bom 
fide  purchaser  of  the  note  and  mortgage  before  the  same  became  due, 
the  note  being  a  negotiable  instrument.  The  jury,  however,  found  in 
favor  of  the  plaintiff  and  against  the  defendant  upon  ail  the  issues, 
and  from  the  evidence  brought  to  this  court  we  think  they  found  cor- 
rectly. Hence  the  decision  of  this  case  must  be  upon  the  facts  as 
claimed  by  the  plaintiff.  Before  passing,  however,  to  the  special 
points  made  by  counsel,  we  might  further  say  that  the  evidence  showed 
that  Kincaid  had  received  on  his  notes  from  the  wool  clipped  for  the 
year  1882  the  sum  of  $374.44;  that  the  expenses  for  sacks,  etc., 
amounted  to  $70 ;  and  that  the  actual  credit  on  the  notes  was  $304.44. 
It  would  seem;  however,  that  the  jury  credited  the  note  the  full  amount 
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of  $374.44,  and  then  found  that  there  was  still  due  to  Einoaid  on  bis 
notes  the  sum  of  $861.07. 

We  shall  now  proceed  to  consider  the  principal  points  made  by 
counsel : 

1.  We  do  not  think  that  the  mortgage  is  void  because  of  any  in- 
sufficiency in  the  description  of  the  mortgaged  property.  Taking  the 
whole  of  the  mortgage  together,  and  it  substantially  describes  the 
property  as  a  flock  of  600  head  of  sheep,  consisting  of  wethers,  ewes, 
and  lambs,  and  their  increase  for  the  year  1882,  owned  by  and  in  the 
possession  of  Nathaniel  F.  Shaw,  in  Linn  county,  Kansas.  This  is 
a  sufficient  description  of  the  property.  Brown  y.  Holmes,  13  Kan. 
482;  Shaffer  y.  Piekrell,  22  Kan.  619;  Muse  y. Lehman,  30  Kan.  514 ; 
8.  C.  1  Pao.  Rep.  804. 

2.  Nor  do  we  think  that  the  mortgage  is  void  because  taken  for  a  sum 
greater  than  was  due.  If  it  was  taken  for  any  sum  greater  than  was 
due, — and  this  is  certainly  questionable, — it  was  taken  for  only  a  small 
amount  more  than  was  due,  and  was  taken  inadvertently  and  by  mere 
mistake,  and  was  not  taken  or  given  with  any  fraudulent  intention 
on  the  part  of  any  of  the  parties  to  either  mortgage.     This  does  not 

render  the  mortgage  void.     Bush  v.  Btish,  33  Kan. ;  S.  G.  6  Pac. 

Sep.  794;  Kalk  v.  Fielding,  50  Wis.  840;  8.  C.  7  N.  W.  Rep.  296. 

3.  Nor  do  we  think  that  the  mortgage  is  void  even  as  to  the  in- 
crease mentioned  therein.  Jones,  Gh.  Mortg.  §§  140, 149,  and  cases 
there  cited. 

4.  Neither  do  we  think  that  the  mortgage  was  void  because  it  was 
not  filed  in  the  register's  office  on  the  day  of  its  execution,  but  was 
filed  therein  four  days  thereafter.  McVay  v.  English,  30  Kan.  368 ; 
8.  0.  1  Pac.  Rep.  795;  Wilson  v.  Leslie,  20  Ohio,  161,  166. 

5.  Neither  do  we  think  that  the  mortgage  was  void  when  this  ac- 
tion was  brought  because  of  any  want  of  a  renewal  affidavit  under 
section  11,  art.  2,  of  the  act  relating  to  mortgages,  (Comp.  Laws  1879, 
c.  68,  §  11.)  The  defendant  below  had  actQal  knowledge  of  the  plain- 
tiff's  mortgage  and  of  his  rights,  and  took  possession  of  the  property 
with  such  knowledge,  claiming  to  have  the  prior  right  thereto,  in  vio- 
lation of  the  plaintiff's  rights;  and  all  this  transpired  within  less  than 
one  year  after  the  execution  of  the  plaintiff's  mortgage,  and  at  a  time 
when  no  one  would  claim  or  even  pretend  that  any  renewal  affidavit 
was  necessary.  A  cause  of  action  in  replvin  or  for  conversion  then 
arose  in  favor  of  the  plaintiff  and  against  the  defendant ;  and  that 
cause  of  action  was  not  satisfied,  annulled,  or  barred  by  any  failure 
on  the  part  of  the  plaintiff  to  afterwards  file  a  renewal  affidavit.  In 
support  of  these  propositions  see  the  following  authorities :     Frank  v. 

^Playter,  73  Mo.  672;  Newman  v.  Tymeson,  12  Wis.  448;  Case  v.  Jew- 
ett,  13  Wis.  498 ;  Lowe  v.  Wing,  56  Wis.  31 ;  8.  G.  13  N.  W.  Rep.  892 ; 
Meech  v.  Patchin,  14  N.T.  7l';  Edson  v.  NeweU,  14  Minn.  228,  (Gil. 
167.) 

6.  We  think  that  under  the  agreement,  understanding,  and  arrange- 
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ment  between  the  parties,  and  in  accordance  therewith,  Eincaid's 
mortgage  was  prior  to  that  of  Vertrees',  notwithstanding  the  fact  that 
Vertrees'  mortgage  was  executed  and  filed  in  the  register's  office  prior 
to  Eincaid's.  The  arrangement  between  the  parties  was  binding. 
Chadbourn  v.  Rahilly,  28  Minn.  394;  S.  C.  10  N.  W.  Eep.  420;  Free- 
vian  V.  Schroeder,  43  Barb,  (N.  Y.)  618;  Wray  v.  Fedderke,  43  N. 
Y.  Super.  Ct.  335;  Matthews  v.  Everitt,  23  N.  J.  Eq.  473;  Wheeler 
.V.  McFarland,  10  Wend.  (N.  Y.)  318;  Noyes  v.  White,  9  Ean.  640. 
And  as  the  two  mortgages  were  given  on  the  same  day,  by  the  same 
person,  on  the  same  property,  and  to  carry  out  one  principal  inten- 
tion and  transaction,  they  should  be  treated  very  much  as  one  mort- 
gage given  to  or  owned  by  different  individuals,  securing  notes  be- 
longing separately  to  such  individuals,  and  then,  in  the  absence  of  any 
agreement  or  paramount  equity  giving  priority  in  the  payment  of  the 
notes,  the  note  first  falling  due  should  be  first  paid,  and  should  in 
this  respect  have  priority.  Isett  v.  Lticas,  17  Iowa,  503 ;  Richardson 
V.  McKim,  20  Ean.  346;  AuUman-Taylor  Co.  v.  McOeorge,  31  Ean. 
329;  8.  C.  2  Pao.  Rbp.  778;  4  Wait.  Act.  &  Def.  591. 

We  perceive  no  error  in  the  instructions  of  the  court  below  to  the 
jury,  nor  any  error  in  the  court's  refusal  to  give  the  instruction  asked 
by  the  defendant;  indeed,  we  do  not  think  that  any  material  error 
was  committed  in  the  case,  and  therefore  the  judgment  of  the  court 
below  will  be  affirmed. 

(All  the  justices  concurring.) 


(33  Kan.  675)  '  »  t^ 

In  re  Burrows. 
Filed  June  4, 1885. 

1.  BUPPLEMBNTARY   PROCEEDINGS— CoNSTITUTIONALrrY  OF  RaNSAS  StATUTB. 

The  provisions  of  the  Code  **in  aid  of  execution,"  conferring  upon  the  district 
jadge  the  power  to  require  a  judgment  debtor  to  appear  before  bira  to  answer 
concerning  his  property,  wjiich  he  unjustly  refuses  to  apply  towards  the  satis- 
faction of  a  judgment  rendeied  against  him,  and  to  order  anymoneyin  his  act- 
ual possession  and  under  his  control,  not  exempt  l)y  law,  to  be  delivered  up 
and  applied  towards  the  satisfaction  of  the  judgment  under  which  the  proceed- 
ings are  had,  and  to  enforce  said  orders  by  proceedings  for  contempt  in  case 
of  refusal  or  disobedience,  arc  not  violative  of  sections  5, 10,  or  16  of  the  bill  of 
rights  of  the  constitution  of  the  state,  or  of  the  fifth  amendment  of  the  federal 
constitution. 

2.  Same— Jury  Trfal. 

A  judgment  debtor  is  not  entitled  to  a  jury  trial  before  a  district  judge,  upon 
his  examination,  under  the  provisions  of  the  Code  **in  aid  of  execution,**  as  to 
whether  he  unjustly  refuses  to  apply  money  in  his  possession  and  under  his 
conirol,  not  exempt  by  law,  towards  the  satisfaction  of  the  judgment  under 
which  the  proceedings  arc  had. 

8.   SaMR— COMmTMENT  FOR   CONTEMPT. 

Where  a  judgment  debtor  has  been  examined  before  a  district  Judge,  In  ac- 
cordance with  the  provisions  of  the  Code  "  in  aid  of  execution,**  and  his  exami- 
nation has  resulted  in  the  disclosure  that  he  has  upon  his  person,  and  under  his 
actual  control,  money,  not  exempt  by  law,  which  be  unjustly  refuses  to  appiv 
towards  .the  satisfaction  of  the  judgment  under  which  the  proceedings  are  had, 
and  the  judge  thereupon  orders  him  to  deliver  over  sufficient  of  said  money  to 
Sitisfy  the  judgment  and  costs,  and  the  judgment  debtor  willfully  disobeys  the 
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order,  the  district  Judge  may  enforce  the  same  by  proceedings  for  contempt  >* 
and  under  such  proceedings  may  commit  him  to  the  jail  of  the  county  until  the 
Judgment  and  costs,  and  the  costs  of  the  proceedings  for  contempt,  are  satisfied. 

Original  proceedings  in  habeas  corpus. 

c/.  S.  Dean^  for  petitioner. 

J.  H.  Morse^  for  respondent. 

HoBTON,  C.  J.  On  March  26,  1884,  P.  H.  Kollock  and  B.  Fanning 
recovered  before  a  justice  of  the  peace  of  Marion  county,  in  this  state, 
a  judgment  against  Melvin  Burrows,  aggregating,  with  costs,  $325.30. 
On  June  7,  1884,  an  abstract  of  the  judgment  was  filed  and  docketed 
in  the  office  of  the  clerk  of  the  district  court  of  said  county.  On  the 
same  day  an  execution  was  issued  upon  the  judgment  to  the  sheriff 
of  Marion  county  against  the  property  of  the  judgment  debtor.  This 
execution  was  returned  unsatisfied,  and  the  judgment  still  remains 
unsatisfied.  Subsequent  to  the  return  of  the  execution,  proceedings 
were  taken  before  the  district  judge  of  Marion  county  against  the 
debtor,  under  the  sections  of  the  Code  "in  aid  of  execution,"  to  com- 
pel him  to  answer  concerning  his  property,  which  the  judgment  cred- 
itors alleged  he  unjustly  refused  to  apply  towards  the  satisfaction  of 
their  judgment.  The  judge  found  that  Burrows  had,  at  his  exami- 
nation, upon  his  person  and  under  his  actual  control,  money  to  the 
amount  of  $1,000,  not  exempt  by  law,  and  he  then  ordered  him  to 
apply  sufficient  of  said  moneys  so  in  his  possession  towards  the  satis- 
faction of  the  judgment  against  him.  Burrows  wholly  failed  and 
neglected  to  comply"  with  the  order.  Thereupon  he  was  arrested, 
brought  before  the  judge,  and  upon  a  hearing  it  was  adjudged  that  he 
was  guilty  of  contempt  in  disobeying  the  order  directing  him  to  pay 
said  judgment.  It  was  further  ordered  that  he  be  committed  to  the 
jail  of  Marion  county  until  he  paid  the  said  judgment,  with  interest 
and  costs;  and  also  the  Costs  of  the  proceedings  for  contempt,  amount- 
ing to  $26.60. 

It  is  claimed,  on  behalf  of  Burrows,  that  the  order  of  the  district 
judge  committing  him  to  the  jail  of  Marion  county  until  he  should 
pay  the  amount  of  the  judgment  of  March  25,  1884,  and  the  provis- 
ions of  the  Code  authorizing  his  exaniination  and  commitment,  are 
violative  of  section  5  of  the  bill  of  rights  of  the  constitution  of  the 
state,  which  pi'ovides  that  "the  right  of  trial  by  jury  shall  be  invio- 
late;" also  of  section  10  of  the  bill  of  rights,  that  "no  person  shall 
be  a  witness  against  himself;"  also  of  section  16  of  the  bill  of  rights, 
that  "no  person  shall  be  imprisoned  for  debt  except  in  cases  of 
fraud;"  and  also  are  obnoxious  to  the  fifth  amendment  to  the  fed- 
eral constitution,  that  "no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law." 

The  principal  contention  is  that  Burrows  had  the  right,  upon  his 
examination,  io  have  the  question  of  his  ability  to  pay  the  judgment 
decided  by  a  jury.  Ex  parte  Grace,  12  Iowa,  208,  is  cited  to  support 
this  proposition.     Therein  it  is  decided  that,  under  a  somewhat  sim- 


Digitized  by 


Google 


150  THB  PACiPio  BBPoaTBiu  [Ean. 

ilar  provision  of  the  Iowa  statute,  the  court  has  not  the  power  to 
punish  for  contempt  without  giving  the  party  charged  a  jury  trial. 
I'he  court  in  that  case  pronounces  the  statute  under  which  the  pro- 
ceedings were  had  offensive  to  a  peculiar  provision  of  the  constitution 
of  Iowa  in  reference  to  trial  by  jury,  said  to  have  been  introduced 
into  the  constitution  to  secure  fugitive  slaves  the  right  to  such  trial. 
Mr.  Fomeroy,  in  his  notes  in  Sedgwick  on  Statutory  and  Constitu- 
tional Law,  490,  says,  in  reference  to  this  case :  "But  this  decision 
Is  probably  exceptional;  for  a  similar  statute  exists  in  many  states, — 
in  most  of  those  which  have  adopted  the  New  York  Ck)de  of  Proced- 
ure,— and  seems  to  have  raised  no  objection."  The  proceeding  in  aid 
of  execution,  though  created  by  -statute,  is  a  proceeding  in  the  action 
m  which  the  judgment  was  recovered,  after  the  judgment  debtor  has 
had  a  hearing  and  trial,  and  is  a  substitute  for  the  creditors'  bill  for- 
merly used  in  chancery.  The  proceeding  is  a  simple  regulation  of 
well-established  and  well-defined  jurisdiction,  which  courts  of  equity 
were  accustomed  to  employ.  After  the  decree  in  a  court  of  equity 
for  the  delivery  of  the  property  or  effects,  the  debtor,  upon  disobeying 
the  decree,  was  adjudged  for  his  contumacy  guilty  of  contempt  of  the 
authority  of  the  court.  He,  therefore,  could  be  imprisoned  so  long  as 
he  remained  in  contempt.  Obedience,  however,  to  the  decree, — that 
is,  the  delivery  of  the  property, — would  terminate  the  imprisonment 
at  any  time.  The  purpose  of  the  statute  is  to  require  the  delivery  of 
the  property  of  the  judgment  debtor  for  the  payment  of  his  debts; 
and  if  it  is  made,  the  debtor  cannot  be  imprisoned.  It  is  only  when 
the  debtor  has  property  which  he  unjustly  refuses  to  apply  towards 
the  satisfaction  of  a  judgment,  after  being  afforded  the  opportunity 
so  to  do,  that  he  can  be  imprisoned.  "The  imprisonment  is  not  for 
debt,  but  for  the  neglect  and  refusal  to  perform  a  moral  and  legal 
duty,  the  performance  resting  in  his  ability."  Bbiokell,  G.  J.,  in  Ex 
parte  Hardy,  68  Ala.  339. 

It  was  said  in  Kimball  v.  Connor,  8  Ean.  414,  that  the  provision  of 
the  bill  of  rights  concerning  jury  trial  does  not  require  every  trial  to 
be  by  jury ;  "nor  does  it  contemplate  that  every  issue  which,  by  the 
laws  in  force  at  the  adoption  of  the  constitution  of  the  state,  was  tri- 
able by  jury  should  remain  irrevocably  triable  by  that  tribunal.  Trial 
by  jury  is  guarantied  only  in  those  cases  where  that  right  existed  at 
common  law.  Such  is  the  meaning  of  the  constitutional  provision  re- 
ferred to;  and  in  statutory  proceedings,  proceedings  in  chancery,  etc.^ 
the  legislature  is  fully  competent  to  dispense  with  the  jury."  Fur- 
ther, in  the  case  of  Ex  parte  Orace,  supra,  cited  by  counsel,  it  was 
said:  '"The  failure  of  the  debtor  to  surrender  his  property  liable  to 
execution  to  the  payment  of  the  judgment  might  well  be  such  fraud 
as  that,  within  the  meaning  of  the  constitution,  he  would  forfeit  his 
right  to  claim  exemption  from  imprisonment.  Not  only 'so ;  but  if  the 
fraud  was  once  found  by  a  competent  tribunal,  the  correctness  of  that 
finding  could  not  be  reviewed  in  another  court  or  by  any  judge  upon 
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habeas  corpus.'*  State  v.  Becht,  23  Minn.  411;  Kearney's  Case,  13 
Abb.  Pr.  459;  Ex  parte  Smith,  53  Cal.  204;  Ex  parte  Cohn,  65  Cal. 
193;  People  v.  Cowlesy  3  Abb.  Ct.  App.  507;  State  v.  Burrows,  33 

Kan. ;  S.  C.  5  Pao.  Bep.  449. 

Counsel  refer  to  the  case  of  Ex  parte  Hardy,  68  Ala.  303,  as  de- 
cisive that  the  sections  of  the  Code  under  consideration  authorize  im- 
prisonment for  debt.  That  decision  was  rendered  by  a  divided  court, 
and  to  us  the  dissenting  opinion  of  Chief  Justice  Briceell  is  the  more 
satisfactory.  It  was  no  violation  of  the  constitution  to  require  the 
judgment  debtor  to  answer,  in  a  civil  action,  concerning  his  property, 
especially  as  he  claimed  no  exemption  oh  the  ground  that  his  answers 
might  criminate  himself.     Section  485  of  the  Code  reads : 

''No  person  shall,  on  examination  pursuant  to  this  article,  be  excused  from 
answering  any  question  on  the  ground  that  his  examination  will  tend  to  con- 
vict him  of  a  fraud;  but  his  answer  shall  not  be  used  as  evidence  against  him 
in  a  prosecution  for  such  fniud." 

We  therefore  cohclude  that  the  provisions  of  the  Code  "in  aid  of 
execution/'  conferring  upon  the  district  judge  the  power  to  require  a 
judgment  debtor  to  appear  before  him  to  answer  concerning  his  prop- 
erty, which  he  unjustly  refuses  to  apply  towards  the  satisfaction  of  a 
judgment  recovered  against  him,  and  to  order  any  money  or  other 
property  in  his  actual  possession  and  under  his  control,  not  exempt 
by  law,  to  be  delivered  up  and  applied  towards  the  satisfaction  of  the 
judgment  under  which  the  proceedings  are  had,  and  to  enforce  said 
orders  by  proceedings  for  contempt  in  case  of  refusal  or  disobedience, 
are  not  violative  of  sections  5,  10,  or  16,  of  the  bill  of  rights  of  the 
constitution  of  the  state,  or  the  fifth  amendment  of  the  federal  con- 
stitution.    Sections  483,  490,  Code ;  State  v.  Burrows,  supra. 

Counsel  call  attention  to  Bank  v.  Bank,  6  Ohio  St.  254,  as  estab- 
lishing the  doctrine  that  the  district  judge  has  no  authority  to  require 
a  judgment  debtor  to  deliver  over  money  in  his  hands,  and  under  his 
control,  to  satisfy  a  judgment  rendered  against  him.  That  case  merely 
decides  upon  this  point  that  no  peremptory  order  to  pay  the  debt 
or  to  deliver  the  property  can  be  made  against  a  third  person  or  a 
stranger  to  the  original  judgment.  In  such  a  case  the  judge  is  to  or- 
der the  property  or  debt  due  the  judgment  debtor  to  be  applied  to  the 
satisfaction  of  the  judgment;  thus  fixing  the  right  of  the  judgment 
debtor,  so  that  when  possession  of  the  property  is  obtained,  or  the  debt 
collected  by  a  sheriff  or  receiver,  under  section  491  of  the  Code,  the 
proceeds  may  be  applied  to  the  discharge  of  the  judgment.  It  is 
asserted  that  as  Burrows  was  required  to  pay  the  original  judgment, 
the  order  of  commitment  is  void,  because  greatly  in  excess  of  the  judge's 
power  to  punish  for  a  contempt.  Section  2  of  chapter  28,  Compiled 
Laws  of  1881,  is  cited  as  limiting  the  powers  of  judges  at  chambers 
to  punish  for  contempt  to  a  fine  not  exceeding  $100  and  imprison- 
ment. 

We  think  the  sections  of  the  statute  "in  aid  of  execution"  confer 
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the  power  upon  the  district  jildge  to  imprison  a  judgment  debtor  who 
unjustly  refuses  to  apply  money  in  his  possession  and  under  his  con- 
trol, not  exempt  by  law,  towards  the  satisfaction  of  a  judgment  ren- 
dered against  him,  after  being  afforded  the  opportunity  so  to  do,  so 
long  as  he  willfully  disobeys  the  order  of  the  judge.  Kearney's  Case, 
supra;  People  v,  Cowles,  supra.  In  this  case,  Burrows  is  imprisoned 
simply  and  wholly  because  he  will  not  deliver  up  money  in  his  pos- 
session and  under  his  control  in  payment  of  the  judgment.  He  can 
terminate  the  imprisonment  at  any  time  by  the  mere  exercise  of  hia 
own  will;  that  is,  by  satisfying  the  original  judgment  and  costs,  and 
the  costs  of  the  supplementary  proceedings, — all  of  which,  under  the 
findings  of  the  district  judge,  he  has  the  ability  to  do. 

The  claim  that  the  examination  of  the  judgment  debtor  outside  of 
the  county  of  his  residence  renders  the  proceedings  void,  is  not  well 
taken,  because  it  appears  from  the  record  that  the  examination  out- 
side of  Marion  county  was  had  with  the  consent  of  all  the  parties, 
and  that  subsequently  the  hearing  of  the  case  was  renewed  in  Marion 
county,  where  all  of  the  evidence  taken  at  the  examination  was  read 
and  considered,  and  the  order  for  the  payment  of  the  judgment  was 
made  in  the  county  where  the  debtor  was  served  and  resided.  State 
v.  Burrows,  supra. 

It  is  finally  alleged  that  the  order  of  commitment  is  illegal,  be- 
cause the  judge  did  not  reduce  all  his  orders  to  writing,  together  with 
the  minutes  of  the  proceedings,  and  file  the  same  with  the  district 
clerk  of  Marion  county.  It  appears  from  the  evidence  that  the  terms 
of  the  statute  were  complied  with,  excepting  that  the  clerk  failed  to 
enter  the  same  upon  his  execution  docket.  This  omission  or  irregu- 
larity of  the  clerk  in  no  way  affects  the  validity  of  the  commitment. 

The  petitioner  must  be  remanded. 

(All  the  justices  concurring.) 


(33  Kan.  626) 

Ga VENDER,  Substituted,  etc.,  v.  Boberson  and  another.  Partners,  etc. 

Filed  June  4,  1885. 

1.  Bale— Fraud— Remedy  op  Purchaser. 

Where  a  seller  is  given  by  the  purcluiser  authority  to  Rcloct  and  ship  to  him 
a  stock  of  staple  groceries,  at  15  to  20  per  cent,  less  than  he  coul^  buy  them 
elsewhere,  and  subsequently  the  seller  selects,  puts  up,  bills,  and  ships  to  the 
purchaser  a  stock  of  groceries,  part  of  which  is  spoiled,  unsalable,  and  worth- 
less, and  the  seller  fraudulently  makes  out  a  bill  with  prices  above  the  current 
prices  for  staple  goods,  and  the  purchaser  is  thereby  deceived  and  defrauded, 
the  purchaser  is  not  restricted  to  his  right  to  rescind  the  contract  on  the  dis- 
covery of  the  fraud,  but  he  may  retain  thu  goods,  and,  in  an  action  to  recover 
.  the  contract  price,  have  allowed  the  damages  to  which  he  is  entitled  on  account 
of  the  misrepresentations  and  fraud  of  the  seller. 

2.  PuACTiCK — Instruction— -EviDKNCB. 

Where  an  instruction  contains  an  intimation  of  fact  upon  a  particular  point, 
not  fully  supported  by  the  evidence,  and  it  is  apparent  from  the  special  findings 
that  such  instruction  misled  the  jury,  and  a  part  of  the  damages  allowed  in 
the  case  may  have  been  founded  upon  such  insiruclion,  the  judgment  must  be 
reversed. 
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Z.  Same— Appbal— Case  Made— Evidence. 

Where  the  case  made  recites  that,  althoagh  it  <*  does  not  contain  Ml  of  the 
evidence  in  minute  detail,  yet  it  contains  the  substantial  parts  of  the  evidence," 
JiMj  that  the  record  will  bo  interpreted  to  contain,  in  substance,  all  the  evidence 
offered  upon  the  trial. 

I 

Error  from  Atchison  county. 

Action  commenced  by  the  Atchison  Savings  Bank  against  J.  M: 
Boberson  and  F.  I.  Boberson,  partners  as  J.  M.  Boberson  &  Co.,  on 
July  14, 1882,  upon  the  following  written  instrument,  before  a  justice 
of  the  peace  of  Atchison  county. 

**e278.16.  .  '  Atchison,  Kan.,  June  16,  1882. 

"Fifteen aiiet  uace,  we  promise  to  pay  to  the  order  of  G.  Cavender, 

two  hundred  and  seventy-eight  16-100  dollars,  value  received,  with  interest 
at  10  per  cent,  per  annum  after  maturitv. 

[Signed]  **J.  M.  Roberson  &  Co." 

The  bill  of  particulars  alleged  that  at  the  time  of  the  execution  of 
said  written  instrument,  it  was  the  agreement  between  the  parties 
that  said  instrument  should  be  due  and  payable  15  days  after  date, 
but,  by  mistake  in-  writing  the  same,  the  word  "days'*  was  omitted 
therefrom,  but  that  in  fact  said  note  matured  and  became  due  on 
July  4,  1882. 

The  case  was  appealed  to  the  district  court,  and  while  the  action 
was  pending  in  that  court,  the  bank  assigned  the  written  instrument 
sued  upon  to  Frank  Cavender,  who  was,  by  leave  of  the  court,  sub- 
stituted as  plaintiff.  The  instrument  between  the  parties  was  treated 
as  a  promissory  note,  payable  in  15  days  after  date.  The  defendants 
ehallenged  the  consideration  of  the  note,  and  alleged  that  their  names 
were  obtained  from  them  by  fraud  and  imposition  as  follows :  That  it 
was  executed  for  a  stock  of  goods  and  groceries  purchased  of  Green 
Cavender,  the  payee  of  the  note,  just  prior  to  its  date,  which  goods 
Cavender  represented  were  fresh  and  first-class  quality,  and  that  he 
wrould  sell  the  same  at  prices  greatly  below  the  current  prices,  and 
greatly  lower  than  the  defendants  could  obtain  the  goods  elsewhere; 
that  be  would  furnish  the  goods  needed  for  the  defendants  and  select 
only  such  as  would  be  suitable  for  their  trade;  that  the  defendants 
relied  upon  the  statements  and  representations  of  Cavender,  and,  be- 
lieving that  he  would  act  honestly  in  the  matter,  agreed  with  him  to 
purchase  from  him  groceries  to  the  amount  of  $30p  to  $500  worth, 
leaving  the  selection  of  the  goods  to  him;  that  soon  after  he  selected, 
put  up,  and  shipped  to  the  defendants  at  Arington,  a  bill  of  goods  which 
amounted  to  $517.77;  tliat  shortly  afterwards  he  shipped  to  them 
other  bills  of  goods,  aggregating  in  all  $643.95,  at  prices  charged  in 
the  bill ;  that  Cavender  did  not  select  suitable  goods  for  the  trade  at 
Arington,  but  instead  thereof  selected  spoiled  and  rotten  goods  and 
unsalable  fancy  groceries  that  were  worthless;  and  that  instead  of 
charging  the  defendants  for  the  goods  at  rates  below  the  prices  usu- 
ally charged,  he  charged  them  greatly  in  excess  of  the  current  whole- 
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sale  prices  for  first-class  goods,  and  in  many  cases  charged  the  de- 
fendants more  than  the  usual  retail  prices. 

Plaintiff  replied,  alleging  sale  of  goods  by  G.  Cavender  to  defend- 
ants, December  28,  1881,  and  for  which  defendants  on  January  7, 
1882,  gave  a  note  at  90  days;  that  on  January  9  and  February  23, 
1882,  defendants  bought  other  biUs  of  G;  Cavender;  that  on  June 
IG,  1882,  said  G.  Cavender  and  defendants  had  a  settlement  of  said 
matters,  at  which  said  note  of  January  7, 1882,  was  surrendered,  and 
said  note  in  suit  and  another  of  like  tenor  and  amount  given;  the 
two  notes  aggregating  J516.32. 

Trial  had  at  the  June  term  of  the  court  for  1883  to  the  court,  with 
a  jury.  The  jury  returned  a  verdict  for  plaintiff,  Frank  Cavender, 
and  assessed  the  amount  of  his  recovery  at  the  sum  of  $141.78,  and 
also  made  the  following  findings  of  fact : 

''Qiiestion  1.  Did  defendants  Roberson  contract  with  G.  Cavender  for  from 
$300  to  $500  worth  of  staple  groceries  in  the  latter  part  of  December,  1881,  at 
20  per  cent,  lower  for  the  goods  that  he  (Cavender)  had  on  hand  than  said 
Roberson  could  buy  the  same  class  of  goods  anywhere  else?  Answer.  Yes. 
Q,  2.  Did  said  Cavender  furnish  the  class  and  quality  of  goods  he  contracted 
with  Roberson  to  furnish?  A,  In  part.  Q,  3.  Did  said  Cavender  furnish 
the  ^aid  goods  at  20  per  cent,  lower  than  he  (Roberson)  could  buy  the  same 
line  of  goods  from  other  persons?  A,  No.  Q.  4.  Did  said  Roberson  make 
the  selection  of  the  goods?  A,  No.  Q.  5.  Did  said  Roberson  rely  wholly 
on  said  Cavender  to  honorably  make  the  selection  of  said  goods  contracted  for  ? 
A.  Yes.  Q,  6.  Did  said  Roberson  rely  on  said  Cavender  to  put  the  prices  of 
said  goods  at  20  per  cent,  lower  than  the  current  rates  for  such  goods  from 
other  dealers?  A,  Yes.  Q.  7.  Did  said  Cavender  charge  said  Roberson 
more  for  said  goods  than  the  same  line  of  fresh  and  new  goods  were  selling 
for  by  other  dealers;  and  if  yes,  about  how  much  more,  and  about  how  much 
higher  in  percent.?  A,  Yes;  about  fifteen  per  cent.  Q.  8.  Did  said  Rob- 
erson give  his  note  for  the  first  bill  of  goods  before  having  examined  the  said 
goods?  A.  Yes.  Q,  9.  What  was  the  quality  of  the  goods  furnished  to  said 
Roberson?  A,  Poor.  Q.  10.  Did  said  Roberson  and  Cavender  have  a  settle- 
ment about  said  goods  at  the  time  the  two  notes  were  given  by  Roberson  to 
Cavender  and  the  first  note  given  up?  A.  No.  Q.ll,  \yas  any  portion  of 
the  goods  furnished  by  Cavender  spoiled,  unsalable,  and  worthless  at  the 
time  the  same  were  furnished  to  said  Roberson;  and  if  yea,  what  amount  of 
said  goods  were  so  worthless?  A.  About  one-sixth,  Q,  12.  What  was  the 
actual  value  of  all  the  goods  and  property  furnished  by  Cavender  to  Roberson? 
A,  Can't  tell.  Q,  13.  Did  Cavender  know  at  the  time  he  furnished  sjiid  goods 
to  Roberson  that  a  part  of  said  goods  were  spoiled  and  worthless?  A .  He 
did.  Q,  14.  What  amount  of  money  did  Roberson  pay  Cavender  in  or  about 
February  11.  1882?  A.  One  hundred  and  twenty  dollars.  Q.  15.  What 
amount  of  value  of  eggs  and  butter  did  Roberaon  furnish  said  Cavender  after 
February  11,  1882?  A,  Between  eighty  and  ninety  dollars.  Q,  16.  Did  said 
Roberson  know  what  the  quality  of  tlie  goods  was  at  the  time  the  same  were 
furnished?  A,  No.  Q,  17.  Did  said  Roberson  know  anytliing  about  what 
the  jobbing  or  wholesale  prices  of  these  goods  were?  A.  No.  Q.  18.  Did 
Cavender  take  advantage  of  said  Roberson 's  ignorance  of  tlie  quality  and  prices 
of  the  goods  with  the  intent  to  commit  a  fraud  on  said  Roberson  in  the  sale 
of  said  goods  to  him?  A,  To  a  certain  extent,  he  did.^  Q,  19.  Did  said  Cav- 
ender act  honestly  and  in  gocnl  faith  with  said  Roberson  in  the  selection  of 
Said  goods,  and  charging  the  prices  he  did  therefor?    A,  We  think  not." 


Digitized  by 


Google 


£an.]  CAVSNDEB  V.  BOBBBSON.  155 

The  plaintiff  filed  a  motion  for  a  new  trial,  which  was  overruled^ 
and  judgment  rendered  upon  the  verdict  of  the  jury.  The  plaintiff 
excepted,  and  brings  the  case  here. 

Jackson  <t  Royce^  for  plaintiff  in  error. 

J.  C.  Greenawalt  and  S.  H.  Olenn,  for  defendants  in  error. 

HoBTON,  C.  J.  Upon  the  trial  the  defendants  produced  as  a  wit* 
ness  one  D.  L.  Nesbit,  who  testified,  among  other  things,  *Hhat  he 
had  been  in  the  grocery  business  for  twenty  years;  that  he  knew  the 
stock  of  groceries  kept  by  Eimbrough  &  Trice,  who  failed  in  April  or 
May,  1881,  and  whose  stock  of  groceries  was  subsequently  purchased 
by  Green  Gavender ;  that  he  went  through  the  stock  and  examined 
it;  that  it  was  old  and  shelf- worn;  that  he  did  not  consider  the  stock 
worth  to  exceed  fifty  cents  on  the  dollar."  He  then  stated  that  he 
knew  the  prices,  generally,  of  groceries.  He  was  requested  to  exam- 
ine the  bill  of  goods  bought  by  the  defendants,  and,  after  looking  over 
the  same,  testified  "that  he  thought  he  knew  what  the  market  value 
of  some  of  the  goods  was."  He  further  testified  "that  he  could  not 
state  the  value  of  the  coffee,  mackerel,  tea,  starch,  and  tobacco,  be- 
cause there  are  different  grades  of  such  goods,  and  the  bill  did  not 
show  what  grades  they  were;  but  he  knew  the  prices  of  the  different 
grades  of  those  kinds  of  goods.'' 

The  plaintiff  then  objected  to  evidence  of  value  because  incompe- 
tent and  irrelevant,  and  because  the  market  value  was  within  the 
reach  of  all;  and,  further,  because  the  stock  of  groceries  sold  to  the 
defendants  was  old,  and  the  witness  was  permitted  to  testify  as  to 
the  value  of  new  goods.  There  was  no  error  in  the  admission  of  this 
evidence.  Nesbit  had  seen  and  examined  the  goods  in  stock, — not 
the  particular  goods  furnished,  but  the  general  stock, — and  was  a 
competent  witness  concerning  the  value  of  the  same. 

The  answer  alleged  that  Green  Cavender  ''represented  to  the  de- 
fendants that  his  goods  in  stock  were  fresb  and  of  first-class  quality, 
and  that,  as  he  was  about  going  out  of  the  grocery  trade,  he  would 
sell  the  defendants  a  stock  of  goods  suitable  for  their  trade,  at  prices 
greatly  below  the  current  cost  prices,  and  greatly  lower  than  the  de- 
fendants could  obtain  the  goods  elsewhere."  As  the  defendants  fur- 
ther alleged  in  their  answer  that  they  relied  upon  these  representa- 
tions in  accepting  the  stock  of  groceries  shipped  them,  and  in  execut- 
ing their  notes  therefor,  the  value  of  the  stock  sold  was  a  material 
issue  in  the  case ;  and  the  concession  by  the  plaintiff  that  the  stock 
selected,  put  up,  billed,  and  shipped  out  by  Green  Cavender  to  the 
defendants  was  an  old  one,  is  very  favorable  to  the  claim  of  the  de- 
fendants. The  case  of  Graffenstein  v.  Epstein^  23  Ean.  443,  is  cited 
that  evidence  of  the  market  value  of  the  stock  of  goods  shipped  ought 
not  to  have  been  received.  That  case  is  not  in  point.  The  principle 
recognized  in  that  case  is  that  "a  misrepresentation  as  to  the  market 
price  of  an  article  of  general  commerce  made  falsely  and  fraudulently 
by  one  party  to  induce  a  sale,  and  relied  upon  by  the  other,  will  not 
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avoid  a  contract  therefor,  \7hen  there  are  no  circumstances  making 
it  the  special  duty  of  the  one  party  to  communicate  the  knowledge 
be  possesses,  and  none  giving  him  the  peculiar  means  of  ascertain- 
ing such  market  price."  Here  the  seller  agreed  to  sell  a  stock  of 
staple  groceries  suitable  for  the  defendants Hrade,  of  first-class  quality, 
at  prices  greatly  below  the  current  rates  for  such  goods.  The  de- 
fendants relied  upon  these  representations,  and  permitted  the  seller 
to  select  and  ship  the  goods.  Therefore  evidence  tepding  to  show 
that  the  stock  of  goods  had  been  fraudulently  billed  and  charged  at 
current  rates,  and  in  some  instances  above  current  rates,  was  rele* 
vant.     Lord  v.  French,  61  Me.  420. 

It  is  claimed  that  the  court  committed  error  in  giving  and  refusing 
instructions.  The  third  instruction  asked  for  was  properly  refused, 
because  it  virtually  took  the  case  away  from  the  jury  and  directed  a 
verdict  for  the  plaintiff  without  regard  to  the  defense  made  in  the 
action.  The  fourth  instruction  asked  for  ought  not  to  have  been  given, 
because  it  did  not  embrace  the  law  of  the  case.  Lord  v.  French,  supra. 
The  fifth  instruction  asked  for  and  refused  was  to  the  effect  that  if 
Green  Cavender  and  the  defendants  had  a  settlement  about  their 
matters  in  dispute,  and  if  the  note  in  controversy  was  given  in  pur* 
suance  of  such  settlement,  the  defendants  were  bound  by  the  settle- 
ment except  for  mistake  or  fraud.  The  sixth  instruction  was  fully 
covered  by  the  charge  of  the  court,  in  the  following  language ; 

'*It  also  appears  tbat  on  or  about  June  15, 1882,  the  defendants,  took  up 
said  promissory  note  of  $517.07,  given  January  2,  1882,  and  gave  to  said 
Green  Cavender  the  instrument  in  controversy,  and  also  another  instrument, 
being  a  promissory  note  for  $278.16,  dated  June  15,  1882,  and  payable  fifteen 
days  after  date,  with  interest  at  ten  per  cent,  per  annum  after  maturity.  Said 
Green  Cavender  claims  that  these  two  instruments  were  g^ven  to  take  up  said 
note  of  January  2,  1882,  and  also  to  settle  all  accounts  between  him  and  the 
defendants  up  to  said  time.  If  you  find  that  such  was  the  case  and  that  plain- 
tiff has  succeeded  to  the  rights  of  Green  Cavender,  and  that  said  instrument 
was  intended  to  be  payable  in  fifteen  days,  then  plaintiff  is  entitled  to  recover 
the  full  amount  of  the  face  of  said  instrument,  with  interest  thereon,  unless 
defendants  have  shown  by  a  preponderance  of  evidence  that  there  was  a  mis- 
take in  the  computation,  or  that  said  settlement  was  obtained  by  some  fraud 
or  imposition  on  the  part  of  said  Green  Cavender.  If  a  mistake  was  made 
in  the  computation,  you  should  correct  it  in  youy  verdict  if  you  have  evi- 
dence sufficient  for  the  purpose;  but  if  you  find  that  the  defendants,  at  the 
time  of  giving  said  two  instruments  and  the  making  of  said  alleged  settle- 
ment, knew  the  quality  and  prices  of  the  goods  that  they  had  obtained  from 
said  Green  Cavender,  and  that  they  were  giving  said  instruments  in  settle- 
ment for  the  same,  then  they  ought  not  now  be  assisted  by  the  jury  in  undo- 
ing their  work  and  setting  aside  their  settlement  on  the  ground  of  the  quality 
or  the  prices  of  the  goods. " 

The  sixth  instruction  contained  th.e  intimation  that  Green  Caven- 
der agreed  to  sell  the  groceries  shipped  to  the  defendants  at  20  per 
cent,  less  than  they  could  be  purchased  for  elsewhere.  This  instruc- 
tion was  misleading,  because  the  evidence  did  not  fully  support  it. 
J.  M.  Boberson^one  of  the  defendants,  testified  that  Green  Cavender 
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"said  be  would  sell  the  goods  to  me  at  from  15  to  20  per  cent,  less 
than  I  could  get  them  elsewhere.''  Joseph  A.  Hamm  testified  that 
Gavender  said  to  J.  M.  Boberson,  the  purchaser  of  the  goods,  "that 
he  was  closing  out  and  would  sell  to  him  the  bill  of  goods  at  15  to  20 
per  cent,  less  than  he  could  buy  elsewhere,  and  Boberson  said  he 
would  buy  at  these  terms,  and  would  leave  it  to  Gavender  and  me 
as  to  what  be  wanted,  and  would  leave  it  to  us  to  select  the  goods." 
The  evidence  therefore  shows  that  Green  Gavender  agreed  to  sell  the 
stock  of  groceries  charged,  to  the  defendants  from  15  to  20  per  cent, 
less  than  they  could  buy  them  elsewhere,  but  not  at  20  per  cent.  less. 
The  jury  evidently  followed  closely  the  intimation  of  the  court  in  their 
verdict  and  special  findings,  because  the  sixth  finding  of  fact  is  as 
follows : 

"  Question.  Did  said  Boberson  rely  on  said  Gavender  to  put  the  prices  of  said 
goods  at  20  per  cent,  lower  than  the  current  rates  for  such  goods  from  other 
dealers.     Ansfver.  Yes." 

We  shonld  also  add  that  there  was  no  statement  in  the  answer  al- 
leging that  Green  Gavender  agreed  to  furnish  goods,  such  as  he  had 
in  bis  own  stock,  at  20  per  cent,  less  than  they  could  be  purchased 
for  elsewhere.  Gonnsel  for  defendants  object  to  the  consideration  of 
this  instruction  and  the  finding  based  thereon,  because  they  say  the 
case  made  does  not  purport  to  contain  all  the  evidence.  The  case 
does,  however,  show  that  it  contains  the  substantial  parts  of  the  evi- 
dence, and  we  construe  this  to  mean  that  it  contains,  in  substance, 
all  the  evidence  offered  upon  the  trial,  although  it  is  not  written  out 
in  the  record  in  minute  detail.  The  defendants  were  not  restricted 
to  their  right  to  rescind  the  contract  and  return  the  goods.  Weybrich 
V.  Harris,  31  Kan.  92;  S.  G.  1  Pao.  Bbp.  271;  Lord  y.  French,  supra; 

Wheeler  Jt  Wilson  Manufg  Co.  v  Thompson,  33  Kan.  ;  S.  C.  6 

Pac.  Bep.  902. 

It  is  not  necessary  to  dwell  upon  the  other  questions  in  the  case. 
If  the  jury  had  returned  in  their  special  findings  the  actual  value  of 
the  goods  furnished  by  Gavender  to  the  defendants,  we  might  have 
corrected  the  judgment  of  the  district  court  without  reversing  the 
same,  by  the  addition  of  5  per  cent,  upon  the  value  of  said  goods; 
but  to  question  12^  which  was  as  follows,  "What  was  the  acti^al  value 
of  all  the  goods  and  property  furnished  by  Gavender  to  Boberson  T* 
the  jury  answered,  "Gan't  tell." 

On  account  of  the  erroneous  and  misleading  instruction  which  was 
given  without  full  support  of  the  evidence,  the  judgment  of  the  dis- 
trict court  must  be  reversed. 

(All  the  jiistices  concurring.) 
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(33  Kazi.  GDI) 

Continental  Ins.  Co.  v.  Daly,  Adm'x.,  etc. 

Filed  June  4, 1885. 

1.  Fire  Insuoance— Payment  op  Premium  Note. 

A  condition  in  a  fire  insurance  policy  providing  that  the  failure  of  the  in- 
sured to  pay  a  premium  note  when  it  faJ]s  due  will  relieve  the  insurer  from 
liability  from  any  loss  occurring  during  such  default,  is  not  unreasonable  or 
contrary  to  public  policy;  and  unless  such  condition  is  waived  or  rescinded  by 
the  insurer,  the  non-payment  of  the  note  at  the  stipulated  time  involves  a  for- 
feiture of  the  policy. 

2.  Same— Excuse  for  Non-Performance  of  Condition. 

To  excuse  the  non-performance  of  such  a  condition  it  must  appear  that  per- 
formance could  not  by  any  means  have  been  accomplished,  and  where  the  in- 
sured dies  before  the  maturity  of  the  premium  note,  and  payment  thereof  could 
have  been  properly  made  by  some  one  beneficially  interested  in  the  policy  and 
in  the  performance  of  its  conditions,  such  persons  cannot  be  relieved  from  the 
consequeuces  of  their  default. 

3.  8amb— Case  Stated.  \ 

D.  took  out  an  insurance  policy  upon  a  dwelling-house,  occupied  by  himself 
and  family,  and  other  exempt  property,  insuring  against  loss  by  fire  and  light- 
ning, andin  consideration  gave  a  premium  note,  due  December  1, 1883.  It  was 
stipulated  in  the  policy,  in  substance,  that  in  default  of  punctual  payment  the 
policy  should  be  forfeited.  He  died  on  August  28,  1883,  leaving  a  widow  and 
children,  who  continued  to  occupy  and  use  the  insured  property.  On  Decem- 
ber 23,  1883,  when  the  premium  note  was  due  and  unpaid,  the  property  was 
destroyed  by  tire.  Held,  t  hat  the  insured  property  being  exempt,  vested  in  the 
widow  and  children  of  the  deceased ;  and  that  the  interest  in  the  insurance 
policy  devolved  upon  them,  and  in  case  of  loss,  where  there  was  no  default,  the 
insurance  money  would  accrue  to  them,  and  would  not  become  assets  of  the 
estate  of  the  deceased,  nor  subject  to  distribution  under  any  law  of  the  state. 
As  the  widow  and  children  were  beneficially  interested  in  the  contract  of  in- 
surance, and  they  alone  could  be  affected  by  the  non-performance  of  the  con- 
ditions of  the  contract,  it  was  their  duty  to  have  paid  the  premium  note,  aud, 
failing  in  that,  they  cannot  avoid  the  consequences  of  non-payment. 

Error  from  Bourbon  county. 

Action  upon  a  policy  of  insurance.  On  December  14,  1882,  the 
Continental  Insurance  Company  of  New  York  City,  insured  J.  L. 
Daly  against  loss  or  damage  to  a  dwelling-house,  together  with  the 
furniture  and  bedding  therein,  on  account  of  fire  and  lightning,  in  a 
sum  not  exceeding  $700.  The  term  of  the  policy  was  five  years,  and 
the  premium  thereon  was  $14,  w^ich  was  not  paid  in  cash,  but  a  note 
was  given  therefor  due  December  1, 1883,  and  bearing  interest  at  the 
rate  of  7  per  cent,  per  annum.  The  dwelling-house  was  occupied  by 
the  insured  and  his  family  as  a  homestead  at  the  time  the  policy  was 
executed.  Among  the  stipulations  stated  in  the  policy  was  the  fol- 
lowing : 

"If  a  note  is  taken  for  the  premium  or  any  part  thereof,  it  shall  be  accepted 
as  payment  thereof  only  until  the  maturity  of  such  note;  and  if  the  same  be 
not  paid  at  maturity  according  to  its  terms,  this  policy  shall  be  void  so  long 
as  the  same  remains  unpaid,  unless  the  time  of  payment  has  been  duly  ex- 
tended by  consent  of  the  superintendent  of  this  company  in  writing;  pro- 
vided, however,  that  on  payment  to  the  company  in  New  York,  or  to  the 
western  department  in  Chicago,  by  the  assured  or  assigns,  of  all  premiums 
due  under  this  policy  and  the  note  given  thereon,  the  liability  of  this  company 
on  this  policy  shall  again  attach,  and  this  policy  be  in  force  from  and  after 
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such  payment,  unless  this  policy  shall  be  void  and  inoperative  from  some 
other  cause.  But  this  company  shall  not  be  liable  for  any  loss  happening 
during  the  continuance  of  such  default  of  payment;  nor  shall  any  such  sus- 
pension of  liability  under  this  policy,  on  account  of  such  default,  have  the  ef- 
fect of  extending  such  liability  beyond  the  period  of  its  termination  as  orig- 
inally expressed  in  writing  hereon." 

The  premium  note  given  by  the  insured,  J.  L.  Daly,  contained  the 
following  provision : 

'*  And  it  is  hereby  agreed  that  in  case  of  non-payment  of  this  note  at  ma- 
turity this  company  shall  not  be  liable  for  loss  during  such  default,  and  the 
policy  for  which  this  note  was  given  shall  lapse  until  payment  is  made  to  this 
company  in  New  York  or  to  the  western  department  at  Chicago;  and  in  the 
event  of  non-settlement  for  time  expired,  as  per  terms  in  contract,  the  whole 
amount  of  note  may  be  declared  earned,  due,  and  payable,  and  may  be  col- 
lected by  law.  Given  in  payment  for  a  policy  of  insurance.  If  transferred, 
either  before  or  after  maturity  by  the  company,  it  is  agreed  this  note  shall 
be  subject  to  all  defenses  as  if  owned  by  the  company  herein  named." 

On  August  28, 1883,  J.  L.  Daly  died,  and  on  the  fourteenth  day  of 
September  following,  Sarah  G.  Daly  was  duly  appointed  administra- 
trix of  his  estate.  On  December  21,  1883,  the  property  insured  was 
totally  destroyed  by  fire.  Soon  thereafter  a  notice  of  the  loss  was 
given  to  the  insurance  company,  but  payment  of  the  insurance  money 
was  refused  by  the  company,  on  the  ground  of  the  non-payment  of 
the  premium  note,  which  was  and  is  wholly  unpaid.  On  March  13, 
1884;  Sarah  G.  Daly,  as  administratrix  of  the  estate  of  J.  L.  Daly, 
deceased,  brought  an  action  in  the  district  court  of  Bourbon  county 
against  the  insurance  company  to  recover  the  amount  of  the  insur- 
ance stated  in  the  policy.  The  cause  was  tried  without  a  jury  at  the 
September  term,  1884,  and  upon  an  agreed  statement  of  facts  the 
following  findings  of  fact  aud  law  were  made  by  the  court: 

"(1)  That  J.  L.  Daly  died  August  28, 1888,  and  on  September  14, 1888. 
plaintiff  was  duly  appointed  and  qualified  administratrix  of  his  estate.  (2) 
That  the  personal  property  inventoried  and  subject  to  payment  of  debts  is 
SI,  182.  (3)  That  no  debts  hjive  been  proved  or  presented  up  to  this  date. 
(4)  That  on  December  14, 1882,  defendant  issued  to  said  J.  L.  Daly  the  policy 
of  insurance  set  up  in  plaintiff  *s  petition.  (5)  That  the  only  consideration 
for  said  policy  was  a  note  of  $14,  executed  by  said  Daly  to  said  defendant, 
dated  December  12, 1882,  due  in  one  year  from  the  first  day  of  December, 
1882,  with  seven  percent,  interest.  (6)  That  said  note  contained  the  follow- 
ing stipulation :  'And  it  is  hereby  agreed  that,  in  case  of  non-payment  of  this 
note  at  maturity,  this  company  shall  not  be  liable  for  loss  during  such  de- 
fault, and  the  policy  for  whichthis  note  was  given  shall  lapse  until  payment 
is  made  to  the  company  in  I^ew  York,  or  to  the  western  department  at  Chi- 
cago, and  in  the  event  of  non-settlement  for  time  expired  as  per  terms  in 
contract,  the  whole  amount  of  note  may  be  declared  due  and  payable,  and  may 
be  collected  by  law.  Given  in  payment  for  a  policy  of  insurance.'  (7)  That 
said  note  is  still  wholly  unpaid.  V8)  That  the  property  covered  by  said  policy 
was  destroyed  by  fire  without  fault  of  the  assured,  his  executors,  administra- 
tors, or  heirs,  on  or  about  December  21,  1883.  (9)  That  said  property  was 
owned  and  occupied  by  said  Daly  as  a  residence  at  the  time  of  his  death,  and 
was  owned  and  occupied  by  his  family,  wife  and  children,  as  his  heirs,  at  the 
time  it  was  destroyed  by  fire.     (10)  That  the  value  of  said  property  destroyed 
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was  seven  hundred  (700)  dollars.  (11)  That  on  January  8»  1884,  this  plaintiiv 
notified  S.  G.  Parker,  a  soliciting  agent  of  this  defendant  in  Bourbon  county, 
Kansas,  that  the  property  covered  by  said  policy  was  wholly  destroyed  by 
tire  on  December  21, 1883,  and  said  Parker  notified  the  defendant  on  the  same 
day  by  telegraph  of  sucli  loss.  (12)  On  January  11, 1884,  the  defendant  sent 
ii  letter  to  said  Parker,  which  letter  was  delivered  to  this  plaintiff,  and  which 
is  as  follows:  'Office  Western  Department  Continental  Insurance 
Company  of  Ne^v  York,  Lakeside  Building,  Corner  Clark  and  Ad- 
ams Streets,  Chicago,  January  11,  1884.  8.  C.  Parker,  Fort  Scott,  Kan- 
aaa, — Dear  Sir:  Your  telegram  notifying  us  that  Mr.  Daly  has  lost  his 
dwelling  and  contents  was  duly  received.  We  find  that  Mr.  Daly  promised 
to  pay  a  note  of  .f  14.00,  on  the  first  of  September,  1883,  and  that  he  neglected 
to  do  so.  His  failure  to  keep  his  agreement  in  this  matter  is  unfortunate  for 
liim,  and  he,  of  course,  bears  the  usual  penalty.  It  is  to  be  regretted  that  he 
was  not  more  prompt.  Yours,  truly,  A.  Williams.  Supt.*  (13)  That  no 
notice  of  the  death  of  said  Daly  was  given  this  defendant  until  after  the  loss 
occurred,  unless  the  publication  of  the  notice  of  such  plaintiff's  appointment 
was  such  notice.  (14)  That  defendant  wrote  to  J.  L.  Daly  by  mail  of  No- 
vember 23, 1883,  of  the  time  of  maturity  of  said  note.  (15)  That  said  letter 
was  duly  received  at  Hepler,  Kansas,  December  24,  1883.  (16)  That  the 
heirs  at  law  of  said  Daly  are  named  as  follows:  Sarah  C.  Daly,  widow;  chil- 
dren, Mary  E.  England,  Minnie  E.  Daly,  Edgar  C,  Daly,  Maggie  E.  Daly, 
Frederick  E.  Daly,  William  C.  Daly." 

And  as  conclusions  of  law  upon  the  foregoing  facts  the  court  finds : 

"(1)  That  said  defendant  waived  proof  of  loss  of  the  property  destroyed. 
(2^  Tnat  plaintiff  is  entitled  to  recover  from  defendant  the  amount  of  loss, 
$700.00,  less  amount  of  the  note  and  interest,  amounting  to  $15.70, — the  sum 
of  $684.30." 

Upon  these  findings  jndgment  was  entered  against  the  insurance 
company  and  the  purpose  of  the  proceeding  in  this  court  is  to  re- 
verse that  judgment. 

E.  M.  Hulett  and  J,  D.  McCleverty,  for  plaintiff  in  error. 

Bawden  d  Martin,  for  defendant  in  error. 

Johnston,  J.  It  is  agreed  that  the  only  consideration  for  the  in- 
surance policy  in  suit  was  the  premium  note  of  $14.  In  the  policy, 
as  well  as  in  the  note,  it  was  expressly  stipulated  that  a  non-payment 
of  the  premium  note  at  maturity  would  render  the  policy  void,  and 
that  the  insurance  company  should  not  be  liable  for  any  loss  occur- 
ring during  the  continuance  of  such  default.  The  note  had  been  due 
and  unpaid  for  23  days  prior  to  the  happening  of  the  fire  which 
destroyed  the  property  insured,  and  payment  had  not  been  made  at 
the  commencement  of  this  action.  That  the  provision  prescribing  a* 
forfeiture  of  the  policy  in  case  of  the  failure  to  pay  the  premium  note 
when  it  became  due  was  reasonable  and  just,  and  a  contract  the 
parties  were  capable  of  making,  cannot  be  denied.  The  premium  is 
the  consideration  that  induces  the  insurer  to  assume  the  risk;  its 
prompt  payment  is  essential  to  the  success  of  the  insurance  business, 
and  necessary  to  enable  insurance  companies  to  comply  with  the  con- 
tracts entered  into  with  their  patrons.  To  promote  punctuality  in 
the  payment  of  premiums,  and  enable  them  to  meet  their  engage- 
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ments,  insurance  companies  usually  contract  with  the  assured  that  a 
neglect  to  pay  the  premium  or  premium  notes  when  they  fall  due, 
will,  if  a  loss  occurs  during  the  default,  operate  as  a  forfeiture  of  the 
insurance  money.  In  a  policy  containing  a  stipulation  of  this  char- 
acter, time  is  material  and  of  the  essence  of  the  contract,  and  a  fail- 
ure to  make  payment  at  the  time  therein  agreed,  where  there  is  no 
waiver  of  that  condition  of  the  policy,  will  absolve  the  insurance  com- 
pany from  liability.  Critchett  v.  American  Ins.  Co.  53  Iowa,  404; 
S  C.  5  N.  W.  Rep.  543;  Mclntyre  v.  Michigan  State  Ins.  Co.  17  N. 
W,  Rep.  781;  Shakey  v.  Haiokeye  Ins.  Co.  44  Iowa,  540;  Oarlicky.' 
MisHssippi  Valley  Ins.  Co.  Id.  553 ;  Greeley  v.  Iowa  State  Ins.  Co.  50 
Iowa,  86;  Williams  v.  Albany  City  Ins.  Co.  19  Mich.  451;  New  York 
Life  Ins.  Co.  v.  Statham,  93  D.  S.  24;  Wheeler  v.  Connecticut  Mut. 
L.  Ins.  Co.  82  N.  Y.  543;  Klein  v.  Insurance  Co.  104  U.  S.  88. 

The  counsel  for  plaintiff  in  error  are  not,  as  we  understand  them, 
opposed  to  the  validity  or  justness  of  such  a  contract,  but  they  insist 
that  there  was  no  default;  that  the  assured  was  not  negligent,  but 
that  by  the  act  of  God  it  was  rendered  impossible  for  the  insured  to 
comply  with  his  contract.     They  argue  that  the  neglect  was  on  the 
part  of  the  insurance  company  in  failing  to  present  and  prove  up  the 
premium  note  as  a  demand  against  the  estate  of  J.  L.  Daly,  deceased, 
which  made  it  impossible  for  the  administratrix,  or  any  one  interested 
in  the  insurance  policy,  to  pay  the  note.     The  claim  is  that  under 
our  statutes  no  demand  against  any  estate  can  be  allowed  or  paid 
until  the  claimant  first  makes  oath  in  open  court,  or  files  an  afiSdavit 
with  such  demand  of  its  validity  and  justness;  and  that  the  insur- 
ance company  having  failed  in  this  respect,  the  administratrix  of  the 
ostate  was  absolutely  prohibited  from  paying  the  premium  note.   This, 
then,  is  the  excuse  given  for  non-payment.     We  must  briefly  inquire 
of  its  sufficiency.     It  will  be  noted  that  the  payment  of  the  premium 
upon  this  policy  was  a  condition,  the  performance  of  which  was  nec- 
ossary  to  the  continued  liability  of  the  insurance  company.     Under 
the  rule  invoked  by  counsel  for  defendant  in  error,  it  must  appear 
that  the  thing  to  be  done,  or  the  condition  to  be  performed,  could  not 
by  any  means  have  been  accomplished,  either  by  the  insured,  or  by 
any  other  person  for  him.      As  a  general  rule,  where  a  person  ex- 
pressly contracts  to  do  an  act  lawful  and  possible  at  the  time,  an  in- 
evitable accident  or  other  unforeseen  contingency,  not  within  his  con- 
trol,  will  not  discharge  him  from  the  obligation  of  his  contract,  or 
relieve  him,  or  those  claiming  through  him,  from  the  performance  of 
its  conditions,  because  such  accident  or  contingency  might  have  been 
provided  against  in  the  contract.      If  the  payment  of  the  premium 
note  could  have  been  properly  made  by  the  administratrix,  or  by  some 
one  beneficially  interested  in  the  policy,  and  in  the  performance  of 
its  conditions,  such  persons  at  least  cannot  be  relieved  from  the  con- 
sequences of  a  default.     Beebe  v.  Johnson,  19  Wend.  500;  Wheeler  v. 
Connecticut  Mut.  L.  Ins.  Co.  82  N.  Y.  543 ;  Evans  v.  United  States  L. 
v.7p,no.3 — 11 
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Ins.  Go.  64  N,  Y..305;  Roehner  v.  Knickerbocker  L.  Ins.  Co.  63  N.  Y. 
160. 

Was  the  performance  of  the  condition  an  impossibility  in  this  case  ? 
We  think  not.  The  duty  of  paying  the  premium  note  did  not  de- 
volve apon  the  administratrix,  but  for  reasons  other  than  those  stated 
by  her  counsel.  The  plaintiff  below,  in  her  character  as  axiministra- 
trix,  had  no  interest  in  the  insurance  money,  nor  control  over  it.  If 
it  had  been  recovered  it  would  not  have  been  assets  of  the  estate, 
subject  to  the  claims  of  creditors,  nor  to  distribution  under  any  law 
•of  the  state.  The  property  insured  was  exempt  to  the  widow  and 
children  of  the  deceased.  The  dwelling-house  was  occupied  as  a  res- 
idence by  Daly  and  his  family  at  the  time  the  policy  was  issued,  and 
until  his  death  in  August,  1883,  and  continued  to  be  occupied  by  his 
widow  and  children  after  his  death  until  the  occurrence  of  the  fire  on 
December  21,  1883.  By  the  provisions  of  our  statute  ''a  homestead 
*  *  *  occupied  by  the  intestate  and  his  family,  at  the  time  of  his 
death,  as  a  residence,  and  continued  to  be  so  occupied  by  his  widow 
and  children  after  his  death,  together  with  all  the  improvements  on  the 
same,  shall  be  wholly  exempt  from  distribution  under  any  of  the  laws 
of  this  state,  and  from  the  payment  of  the  debts  of  the  intestate,  but 
shall  be  the  absolute  property  of  the  said  widow  and  children. "  Comp. 
Laws  1879,  c.  33,  §  2.  It  is  alfeo  provided  that,  "in  addition  to  her  por- 
tion of  her  deceased  husband's  estate,  the  widow  shall  be  allowed  to 
keep  absolutely  for  the  use  of  herself  and  children  of  the  deceased, 
all  personal  property  of  the  deceased  which  was  exempt  to  him  from 
sale  and  execution  at  the  time  of  his  death."  Comp.  Laws  1879,  c. 
37,  §  49. 

As  before  stated,  all  of  the  property  embraced  in  the  policy  in  ques- 
tion was  exempt.  Within  the  policy  of  our  laws  upon  the  question 
of  exemptions,  and  the  liberal  interpretation  given  them,  we  think  the 
insurance  money  paid  as  compensation  for  the  loss  of  exempt  prop- 
erty stands  in  place  of  that  property.  The  policy  in  question  con- 
tained a  clause  providing  that  the  insurance  company  had  the  option, 
in  case  of  a  destruction  of  the  property  by  fire  or  lightning,  to  rebuild 
and  replace  it.  If  it  was  so  replaced,  the  widow  and  children  would 
be  entitled  to  enter  upon  its  occupancy,  and  hold  it  as  a  homestead, 
exempt  from  the  claims  of  any  of  the  creditors  of  the  deceased.  But 
in  case  the  company  fails  to  exercise  the  option  of  rebuilding  the 
property,  it  would  seem  that,  for  a  reasonable  time  at  least,  the  money 
paid  as  compensation  for  the  loss  of  such  exempt  property  would  also 
be  exempt.  Mitchell  v.  Milhoan,  11  Kan.  617;  Houghton  v.  Lee,  50 
Cal.  101;  Probst  v.  ScoU,  31  Ark.  662;  Cooney  v.  Cooney,  65  Barb. 
524;  Strouse's  ExW  v.  Becker,  44  Pa.  St.  206;  Thomp.  Homest.  & 
Ex.  §§  750,  784. 

Here,  however,  the  property  insured,  upon  the  death  of  J.  L.  Daly, 
descended  to  his  widow  and  children,  and  absolutely  vested  in  them, 
and  was  subject  to  their  disposition;  and,  as  we  have  seen  that  the 
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insurance  money  paid  for  the  loss  of  their  property  would  also  vest 
in  them,  it  follows  that  they  alone  were  interested  in  the  contract  of 
insurance,  and  they  alone  could  be  affected  by  a  failure  to  perform 
the  condition  of  the  contract.  If  they  desired  to  avail  themselves  of 
the  benefits  of  the  policy,  it  was  their  duty,  and  not  that  of  the  ad- 
ministratrix, to  have  kept  it  alive,  and  to  comply  with  the  conditions 
of  the  policy  to  be  performed  by  the  insured.  There  was  no  obstacle 
to  prevent  them  from  complying  with  this  condition,  and,  within  the 
rule  heretofore  stated,  they  cannot  avoid  the  consequences  of  their 
default. 

The  question  raised  by  counsel  for  defendant  in  error,  that  payment 
of  the  premium  note  could  not  be  made  by  the  administratrix  be- 
cause of  the  failure  of  the  insurance  company  to  present  and  prove 
up  the  note  as  a  demand  against  the  estate,  is  therefore  not  in  the 
case.  In  view  of  the  conclusions  we  have  reached,  the  other  ques- 
tion raised  by  plaintiff  in  error,  as  to  who  was  the  proper  party  to 
sue  to  recover  upon  the  policy,  becomes  of  no  importance.  It  follows 
from  what  has  been  said  that  the  action  might  have  been  brought  by 
the  widow  and  children,  as  they  were  beneficially  interested  in  the 
policy.  As  the  contract  of  insurance  was  made  with  J.  L.  Daly,  his 
executors,  administrators,  and  assigns,  it  is  claimed  that  the  admin- 
istratrix alone  can  sue.  If  suit  can  be  maintained  at  all  by  the  ad- 
ministratrix, it  can  only  be  as  trustee  of  the  widow  and  children  of 
the  deceased,  who  were  alone  interested  in  the  fund  sued  for,  (Civil 
Code,  §  28;)  but  whether  it  can  be  brought  in  the  name  of  the  admin- 
istratrix, we  need  not  and  do  not  now  decide. 

The  judgment  of  the  district  court  will  be  reversed. 

(All  the  justices  concurring.) 
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SUPREME  COURT  OF  COLORADO. 


i$  Colo.  MD)  

GABLiLEy  Treasarer,  etc.,  v.  Pullman  Palace  Cab  Co. 

Filed  May  22,  1885. 

1.  Taxation— Pullman  Sleeping  CABfi— Jurisdictton  of  Oountt  Officers— 

Colorado  Statute. 

The  revenue  officers  of  a  county  through  which  Pullman  sleeping  cars,  op- 
erated by  a  railroad  company  under  a  contract  with  the  car  company,  which  is 
a  non-resident  corporation,  with  no  place  of  business  in  the  state,  pass,  have  no 
jurisdiction  to  assess  and  tax  such  cars. 

2.  Same— DuTr  of  Railroad  Comfant — Jurisdiction  of  State  Board— As- 

sessment, HOW  Made. 

Such  cars,  under  the  statute,  are  to  be  considered  as  part  of  the  rolling  stock 
employed  by  the  railroad  company  in  the  operation  of  its  road,  and  are  to  be 
returned  to  the  state  board  and  assessed  with  all  the  other  rolling  stock  and 
persona]  property  of  the  railroad  company,  and  such  aggregate  assessment  to 
be  prorated  to  the  several  counties. 

3.  Same — Liability  of  Railroad  Company. 

Whether  or  not  a  tiability  to  pay  taxes  on  the  sleepers  taxed  in  this  case  ex- 
ists against  the  railroad  companies,  is  not  considered. 

Error  to  the  district  court  of  Pueblo  county. 

Oeo.  Q,  Richmond  and  Bailey  dt  Wilkin,  for  plaintifif  in  error. 

Markka  m,  Patterson  dt  Thomas,  for  defendant  in  error. 

Beok,  G.  J.  This  action  was  instituted  in  the  district  court  of 
Pueblo  county,  against  the  defendant  in  error,  for  the  recovery  of 
money  alleged  to  be  due  the  county  on  account  of  taxes  assessed  by 
the  county  authorities  against  the  defendant  in  error  upon  certain 
sleeping  cars  used  upon  the  passenger  trains  of  the  Denver  ta  Bio 
Grande  and  the  Atchison,  Topeka  &  Santa  Fe  Bailroads.  The  court 
below  decided  against  the  authority  of  the  county  to  levy  the  taxes,  and 
this  writ  of  error  is  prosecuted  in  behalf  of  the  county  to  test  the  cor- 
rectness of  the  decision.  The  cause  has  been  submitted  upon  an 
agreed  statement  of  facts,  which  discloses,  among  other  facts,  that 
similar  controversies  exist  in  other  counties  and  that  the  final  decis- 
ion in  this  ca^e  is  to  operate  as  a  determination  of  them  also. 

We  learn  from  the  stipulation  that  the  Pullman  Palace  Car  Com- 
pany, the  defendant  in  error,  is  a  non-resident  manufacturing  company 
organized  and  doing  business  under  the  laws  of  the  state  of  Illinois, 
where  its  home  ofSce  is  located.  A  portion  of  the  business  of  defend- 
ant in  error  is  the  building  of  sleeping  cars,  and  hiring  them  out  to 
railway  corporations  throughout  the  country,  to  be  by  them  operated 
upon  their  lines  of  railroad  for  the  joint  profit  of  both  contracting 
parties.  These  contracts,  all  of  which  are  similar,  are  to  the  effect 
that  the  Pullman  Company  will  furnish  to  a  railroad  company,  for  a 
term  of  15  years,  a  sufficient  number  of  sleeping  cars  to  meet  the  re- 
quirements of  travel  over  all  lines  of  railway  owned  or  operated  by 
the  railroad  company.  The  cars  are  to  be  hauled  by  the  railroad 
company  over  the  various  lines  of  the  road  now  or  hereafter  to  be 
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owned  or  controlled  by  said  company  and  employed  in  the  transpor- 
tation of  travelers,  for  its  profit,  in  such  manner  as,  in  the  judgment 
of  the  general  manager  or  superintendent  of  the  railroad,  may  be  best 
to  accommodate  passengers.  The  railroad  company  is  to  keep  the 
cars  in  good  running  order  and  repair,  and  to  bear  certain  running 
expenses,  including  light,  fuel,  lubricating  material,  and  ice;  also  to 
bear  the  expenses  of  all  repairs  rendered  necessary  by  accident  or 
casualty.  The  Pullman  Company  is  to  provide  the  cars;  keep  the 
carpets,  upholstering,  and  bedding  in  good  and  cleanly  condition; 
furnish  necessary  employes  to  preserve  order  in  the  cars ;  collect  berth 
and  couch  fares;  and  take  proper  charge  and  care  of  the  inside  of  the 
cars;  in  consideration  whereof  the  Pullman  Company  is  to  be  entitled 
to  collect  from  persons  occupying  the  berths,  and  receiving  special 
accommodations  in  said  cars,  such  sums  of  money  as  may  be  usual  on 
other  lines  furnishing  equal  accommodations.  It  is  to  have  the  right 
to  place  for  sale  in  such  of  the  ticket-offices  of  the  railroad  company 
as  it  may  desire,  tickets  for  berths,  couches,  etc.;  such  tickets  to  be 
sold  by  the  agents  of  the  railroad  company^  without  charge  to  the 
Pullman  Company. 

The  contract  contains  an  option  to  the  railroad  company  to  pro- 
vide three-fourths  or  less  of  the  capital  required  for  furnishing  the 
equipments  of  said  cars,  at  any  time  within  five  years  from  the  date 
of  the  contract,  and  thereupon  to  become  a  joint  owner  with  the 
Pullman  Company  in  such  equipment,  and  to  receive  a  proportional 
amount  of  the  gains,  and  bear  a  like  proportion  of  the  losses,  accru- 
ing to  and  sustained  by  the  latter  company.  Another  option  given 
the  railroad  company  is  that  it  may  terminate  the  contract  itself, 
in  five,  eight,  or  eleven  years,  by  purchasing  the  sleeping  cars  and 
equipments  at  their  actual  cash  value.  There  are  other  provisions 
and  stipulations,  but  we  deem  the  foregoing  sufficient  to  show  the  re- 
lation existing  between  the  contracting  parties. 

The  sleeping  cars  furnished  under  the  contract  mentioned  in  the 
complaint  passed  daily  into  and  through  the  county  of  Pueblo.  Those 
operated  in  connection  with  rolling  stock  of  the  Denver  &  Bio  Grande 
Bailway  were  hauled  from  Denver  south  to  Pueblo,  and  from  that 
point,  by  different  branches  or  extensions,  to  Leadville,  Durango,  and 
Antonito,  passing  through  several  counties  in  a  single  day,  all  said 
points  being  within  this  state.  Those  operated  on  the  trains  of  the 
Atchison,  Topeka  &  Santa  Fe  Railway  pass  daily  through  the  county 
of  Bent,'  and  daily  enter  into  and  depart  from  the  county  of  Pueblo. 
These  trains  pass  over  a  continuous  line  of  railway  extending  from 
Kansas  City,  in  the  state  of  Missouri,  through  the  state  of  Kansas, 
to  the  terminal  point  of  said  railroad  in  this  state,  Pueblo.  The  lat- 
ter point  is  also  one  of  the  terminal  points  of  the  Denver  &  Bio  Grande 
Bailway.  The  Pullman  Company,  however,  appears  to  have  no  prin- 
cipal place  of  business  within  this  state.  The  transcript  does  not 
disclose  the  fact  whether  the  Pullman  Company  has  filed  in  the  office 
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of  the  secretary  of  state  a  copy  of  its  charter  of  incorporation,  in  com- 
pliance with  the  requirements  of  our  statute,  or  not;  but  it  does  ap- 
pear that  no  provision  is  made  in  its  contract  with  the  railroad  com- 
panies for  payment  of  state  and  county  taxes  upon  said  cars. 

It  further  appears  that  said  sleeping  cars  were  operated  under  said 
contracts,  on  the  lines  of  the  Atchison,  Topeka  &  Santa  Fe  Bailroads, 
during  the  years  from  1876  to  1881,  inclusive;  and  upon  the  Denver 
&  Rio  Grande  Railroad  during  the  years  1880  and  1881.  It  further 
appears  that  during  all  said  years  no  return  was  made  or  statement 
furnished  to  the  state  board  of  equalization,  either  by  the  railroad 
companies,  or  by  the  Pullman  Company,  of  the  number  and  value  of 
said  sleeping  cars,  as  required  by  the  revenue  laws  of  the  state;  also 
that  no  assessment  was  made  thereof  by  said  board  for  the  years 
aforesaid.  The  property  having  been  omitted  from  taxation,  the  rev- 
enue officials  of  Pueblo  county  assessed  and  taxed  the  same  for  the 
years  aforesaid,  and  are  now  seeking  by  this  proceeding  to  collect 
such  taxes  from  the  defendant  in  error. 

The  important  points  properly  presented  for  decision  upon  this 
record  are  whether  property  of  this  character,  and  so  circumstanced, 
is  subject  to  taxation  under  our  statutes;  and,  if  it  is,  whether  the 
authority  to  make  the  assessment  exists  in  the  county  officials  under 
any  circumstances,  or  solely  in  the  state  board  of  equalization. 

The  principal  points  urged  in  favor  of  the  affirmance  of  the  judg- 
ment are  that  the  Pullman  Company  cannot  be  held  liable  for  these 
taxes;  for,  having  neither  home  office  nor  a  principal  place  of  busi- 
ness within  the  state,  the  property  has  no  situs  for  taxation;  but  that, 
if  the  property  is  subject  to  taxation  at  all,  it  can  only  be  legally  as- 
sessed against  the  railroad  companies  who  control  it  under  their  con- 
tracts. The  constitution  of  this  state,  and  the  laws  passed  in  pursu* 
ance  thereof,  subject  all  property,  real  and  personal,  within  the  state, 
to  taxation,  that  shall  not  be  expressly  exempted  by  l^w.  The  property 
assessed  by  the  officials  of  Pueblo  county  was  personal  property  within 
the  state,  and  it  was  not  exempt  by  law.  Law-writers  say,  in  reference 
to  personal  property,  that  it  matters  not  whether  the  owner  be  a  pri- 
vate person  or  a  corporation,  a  resident  or  a  non-resident,  or  whether 
the  property  be  permanently  located  within  the  state,  or  be  merely 
employed  therein,  it  is  subject  to  taxation. 

The  conceded  principles  governing  this  subject  are  that  justice 
demands  that  all  property  in  the  state,  not  exempt  by  law,  shall  be 
subject  to  taxation;  that  no  person,  or  class  of  persons,  whether  nat- 
ural or  artificial,  shall  escape  the  burdens  of  supporting  the  govern- 
ment; and  that  corporations  shall  have  no  greater  exemptions  in  the 
matter  of  taxation  than  are  extended  to  every  citizen  of  the  state. 
Articles  of  commerce,  in  transition,  are  exempt;  but  no  such  articles 
or  question  is  involved  in  this  case.  The  nature  or  character  of  the 
articles  involved  in  the  present  controversy,  and  the  purposes  for 
which  they  were  employed  by  both  contracting  parties,  bring  them 
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within  that  class  of  property  mentioned  in  our  statute  as  railroad 
equipment  and  rolling  stock.  But  it  appears  from  the  stipulation  of 
facts  that  the  real  owner  of  this  property  is  a  non-resident  corpora- 
tion, and  it  does  not  appear  that  the  owner  has  a  home,  office,  or 
principal  place  of  business  within  the  state.  It  affirmatively  appears 
that  the  property  is  in  a  constant  state  of  transition,  passing  from 
point  to  point  through  the  state,  and  some  of  it,  as  before  stated, 
passing  beyond  the  limits  of  the  state.  Under  such  circumstances  it 
has  no  more  local  existence  in  one  county  than  in  another,  of  those 
through  which  it  passes.  Transitory  personal  property  must  have 
situs  for  taxation,  or  it  is  not  subject  to  any  jurisdiction.  To  hold 
otherwise  would  be  to  subject  such  property  to  the  jurisdiction  of 
every  county  wherein  it  chanced  to  be  on  the  annual  assessment  day; 
and  the  law  is  well  settled  that  no  class  of  property  can  be  subjected 
to  such  burdens.  This  would  be  carrying  the  power  of  taxation  to 
the  extent  of  destruction,-^an  abuse  not  even  to  be  presumed.  Ogilvie 
V.  Crawford  Co.  2  McCrary,  148;  S.  0.  7  Fed.  Rep.  745;  Carrier  v. 
Gordon,  21  Ohio  St.  605;  Hoyt  v.  Commissioners,  23  N.  Y.  224.  The 
law  is  that  the  residence  or  principal  place  of  business  in  the  state 
of  the  owner,  agent,  or  other  person  legally  interested  in  movable 
property,  is  the  situs  of  such  property  for  the  purpose  of  assessment 
and  taxation,  although  it  is  liable  to  be  in  several  different  counties 
every  day.  See  authorities  supra;  State  v.  Severance,  55  Mo.  379- 
388;   Walton  Y.  Westwood,  7 S  IM.  126. 

In  view  of  these  principles,  and  the  facts  set  out  in  the  agreed  state- 
ment, no  difficulty  is  met  in  determining  the  situs  of  the  property 
under  consideration.  The  railroad  companies  have  possession  and 
control  of  the  property,  under  contracts  to  continue,  at  their  option, 
for  a  long  term  of  years,  and  during  which  term  they  use  these  cars  for 
the  same  purposes  as  they  use  their  first-class  passenger  cars,  and 
probably  realize  as  much  profit  therefrom.  This  possession,  control, 
and  community  of  interest  which  the  railway  companies  have  and 
exercise,  gives  the  sleeping  cars  the  same  situs,  under  the  statute  ap- 
plicable to  this  class  of  property^  as  articles  of  the  same  class  owned 
by  the  railroad  corporations. 

The  question  of  situs  being  disposed  of,  we  will  examine  the  ques- 
tion of  jurisdiction  to  assess  and  tax  this  property.  Section  10,  art. 
10^  of  the  state  constitution  provides  as  follows : 

**A11  corporations  in  this  State,  or  doing  business  therein,  shall  be  subject 
to  taxation  for  state,  county,  school,  municipal,  and  other  purposes,  on  the 
real  and  personal  property  owned  or  used  by  them  within  the  territorial  lim- 
its of  the  authority  levying  the  tax." 

Section  3  of  the  same  article  requires  the  passage  of  general  laws 
prescribing  such  regulations  as  shall  secure  a  just  valuation  for  tax- 
ation of  all  property,  real  and  personal.  The  legislature  complied 
with  the  mandate  of  section  3,  so  far  as  railroad  property  is  con- 
cerned, by  the  enactment  of  section  2251,  Gen.  Laws  1877.     This  sec- 
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tion  provides  for  the  assessment  and  taxation  of  all  the  property,  real 
and  personal,  "owned,"  "belonging  to,"  and  "used"  by  railroad  cor- 
porations in  the  operation  of  their  roads  in  this  state.  The  railroad 
officials  are  required  to  make  full  returns  of  all  such  property.  Regu- 
lations are  prescribed  for  its  valuation  and  taxation,  and  the  powers 
and  duties  of  the  revenue  officials,  state  and  county,  with  respect  to 
this  class  of  property,  are  distinctly  defined.  This  section  was  evi* 
dently  intended  to  cover  the  entire  subject  of  the  taxation  of  railroad 
property,  and  to  leave  nothing  used  by  these  corporations  out  of  the 
list  of  taxable  property,  regardless  of  the  condition  of  the  title,  and 
whether  the  line  of  railroad  lay  wholly  within  the  state,  or  partly 
within  and  partly  beyond  its  limits.  The  legislative  power  to  pass 
such  a  statute  is  unquestionable.  Gooley,  Tax'n,  34 ;  Pierce,  B.  B. 
472,  473;  State  Railroad  Tax  Cases,. 92  U.  S.  675. 

In  the  words  of  Chief  Justice  Mabshall,  in  McCulloch  v.  State  of 
Maryland,  4  Wheat.  *429,  all  subjects  over  which  the  sovereign  power 
of  a  state  extends,  are  objects  of  taxation.  Notwithstanding  the  pos- 
itive language  of  section  2251,  that  every  kind  of  property  used  in  the 
operation  of  a  railroad  shall  be  assessed  for  taxation,  it  is  argued,  on 
the  part  of  plaintiff  in  error,  that  the  provisions  of  this  section  reach 
only  the  property  actuall^f'  owned  by  the  railroad  companies,  and  that 
property  owned  by  other  parties,  although  exclusively  used  in  the  op- 
eration of  a  railway,  is  subject  to  taxation,  like  other  property,  where 
located  or  found,  or  at  the  place  of  its  legal  situs,  and  by  the  reve- 
nue officials  of  such  locality.  This  proposition  is  advanced  in  sup- 
port of  the  jurisdiction  assumed  by  the  county  officials  of  Pueblo 
county  to  assess  the  sleeping  cars  mentioned  in  the  record.  We  are 
therefore  called  upon  to  define  the  respective  jurisdictions  of  the 
county  and  state  officials  with  respect  to  this  class  of  property,  which 
necessarily  involves  a  construction  of  that  portion  of  the  section  re- 
lating to  the  returns  required  to  be  made  by  the  railroad  officials  to 
the  state  board  of  equalization. 

It  must  be  borne  in  mind  that  the  imposition  of  a  tax  is  a  legisla- 
tive act,  and,  unless  authority  is  so  given,  it  does  not  exist;  also 
that  the  property  to  be  taxed,  as  well  as  the  mode  of  taxation,  is  sub- 
ject to  legislative  control.  Cooley,  Tax*n,  244;  Pierce,  B.  B.  81.  A 
well-settled  rule  of  statutory  construction  is  that  the  intent  of  the 
legislature,  if  it  can  be  ascertained,  is  to  govern  whenever  doubts 
arise  as  to  the  meaning  of  words  employed*  Chief  among  the  con- 
siderations to  be  weighed  in  the  construction  of  a  statute  are  the  ob- 
jects to  be  accomplished,  the  evils  to  be  remedied,  and  the  circum- 
stances under  which  it  was  enacted.  This  rule  is  applicable  to  the 
construction  of  revenue  laws.  Special  consideration  has  often  to  be 
given  to  the  purposes  to  be  effected,  in  order  to  correctly  interpret 
laws  of  this  character.  Cooley,  Tax'n,  198,  199.  The  purposes 
sought  to  be  accomplished  by  this  statute  are  apparent  upon  its  face. 
They  were  to  subject  to  taxation,  by  a  mode  convenient  and  equitable 
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to  all  concerned,  the  entire  property  employed  by  railway  corpora- 
tions in  this  state.  A  disposition  is  manifested,  in  the  regulations 
prescribed,  that  no  portion  of  the  property  so  employed  shall  escape 
the  hardens  of  taxation;  that  there  shall  be  a  just  valuation  of  all 
articles;  and  that  every  division  of  the  state  entitled,  shall  receive  a 
pro  rata  distributipn  of  the  revenues  thus  arising.  This  being  the 
plain  intent  of  the  statute,  a  technical  construction  of  an  occasional 
word  or  phrase,  which,  if  allowed,  would  tend  to  defeat  the  object, 
cannot  be  permitted.     1  Desty,  Tax'n,  102. 

Another  consideration  to  be  bprne  in  mind  is  that  the  legislature 
has  set  off  into  a  distinct  class  the  property  employed  by  these  rail- 
way corporations,  and  the  regulations  prescribed  for  its  valuation 
and  taxation  are  exclusive  of  all  others.  The  other  sections  of  the 
statute  cited  by  counsel,  relating  to  local  assessments  of  personal 
property,  have  no  reference  to  any  personal  property  employed  as  a 
portion  of  the  equipment  of  a  railway.  Railroad  Co.  v.  Washington 
Co.SOGrat.  481. 

We  come  now  to  the  question  of  the  respective  jurisdictions  of  the 
county  and  state  authorities.  As  we  construe  section  2251,  the  county 
officials  are  authorized  to  assess  the  real  estate  of  these  corporations, 
together  with  the  improvements  thereon,  (not  including  any  portion 
of  the  road  itself,)  situated  in  their  respective  counties,  and  they  are 
likewise  authorized  to  levy  taxes  upon  their  pro  rata  distribution  of 
the  entire  assessment  of  the  remainder  of  the  property  owned  and 
nsed  by  the  railways,  the  jurisdiction  to  assess  which  is  conferred 
upon  the  state  board  of  equalization.  The  entire  road  within  the 
state,  with  all  the  rolling  stock  and  personal  property  of  every  kind 
entering  into  its  equipment,  is  to  be  assessed  as  a  whole,  and  this  ia 
to  he  done  by  the  state  board.  They  are  to  value  the  road  at  a  uni- 
form rate  per  mile  of  main  track,  and  add  to  the  value  of  each  mile 
a  pro  rata  distribution  of  the  whole  valuation  of  the  rolling  stock  and 
other  personalty.  On  or  before  the  fifteenth  day  of  April  in  each 
year  the  board  is  required  to  transmit  a  statement  to  the  county  clerk 
of  each  county  through  which  a  railroad  may  run,  showing  the  length 
of  the  main  track  in  the  county,^  and  the  assessed  value  per  mile 
as  fixed  by  the  jt^ro  rata  distribution  per  mile  of  all  the  property  so 
assessed  by  the  board.  Upon  this  statement  being  transmitted,  show- 
ing the  proportion  of  such  entire  assessment  to  which  each  county 
is  entitled,  the  county  officials  act,  and  levy  taxes  upon  their  pro  rata 
distributions  thereof.  The  legality  as  well  as  the  advantages  of  this 
mode  of  assessment  is  recognized  by  numerous  authorities.  State 
Railroad  Tax  Cases,  supra;  Applegate  v.  Ernst,  3  Bush,  648;  Qulf 
jB.  Co,  v.  Morris,  7  Kan.  210. 

We  next  come  to  the  objection,  that  the  sleeping  cars  giving  rise 
to  this  controversy  are  not  required  to  be  included  in  this  entire  as- 
sessment to  be  made  by  the  state  board,  because,  a&  alleged,  it  is 
only  the  property  owned  by  the  railroads  which  their  officials  are  re- 
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quired  to  return  for  assessment;  hence  the  jurisdiction  of  the  board 
is  confined  to  the  property  to  be  included  in  this  statement.  All  other 
property,  therefore,  would  be  subject  to  local  assessment,  under  other 
statutory  provisions.  We  have  already  expressed  the  opinion  that 
the  mode  of  assessment  prescribed  by  this  section  is  exclusive  of  any 
other.  It  remains  to  consider  the  correctness  of  the  allegation  re- 
specting the  return. 

We  observe — First,  that  the  articles  in  question  comprise  part  of 
the  rolling  stock  employed  in  the  operation  of  these  roads;  secondly ^ 
that  all  the  rolling  stock  and  other  personal  property  so  employed, 
is  to  be  assessed  under  the  provisions  of  this  section,  and  that  the 
value  of  every  article  is  to  enter  into  the  aggregate  assessment  to  be 
prorated  to  the  several  counties;  thirdly,  that  no  jurisdiction  is  con- 
ferred by  the  section  upon  the  county  oflBicials  to  assess  property  of 
this  description;  and,  fourthly,  that  no  other  return  to  the  board  is 
provided  for,  save  that  by  the  railroad  oflScials.  The  foregoing  prop- 
ositions  are  all  sustained  by  the  plain  phraseology  of  the  section. 

That  the  assessment  is  to  be  as  comprehensive  as  stated,  is  shown 
by  the  assessment  clause,  which  is  in  the  following  words: 

"The  said  property  shall  be  valued  at  its  full  cash  value,  and  assessments 
shall  be  made  upon  the  entire  railway  within  this  state,  and  shall  include  the 
right  of  way,  road-bed,  bridges,  culverts,  rolling  stock,  depots,  station  grounds, 
buildings,  and  all  otlier  property,  real  and  personal,  exclusively  used  in  the 
operation  of  such  railway." 

It  is  made  the  duty  of  the  state  board  to  make  the  entire  assess- 
ment, save  the  real  estate  other  than  the  road  itself.  Following  the 
assessment  clause  above  quoted,  the  further  duties  of  the  board  re- 
specting the  pro  rata  distribution  among  the  counties  interested,  for 
taxation  of  their  respective  proportions,  are  stated  as  above  men- 
tioned. Now  the  only  oflBcers  or  persons  mentioned  in  the  section 
upon  whom  is  enjoined  the  duty  of  making  returns  to  this  board,  con- 
cerning the  rolling-stock  and  personal  property  aforesaid,  are  "the 
president,  vice-president,  general  superintendent,  auditor,  or  other  gen- 
eral  officer  of  any  corporation  operating  any  railway  in  this  state."  And 
no  returns  of  personal  property  aue  required  to  be  made  to  any  other 
jurisdiction  than  the  state  board.  To  so  construe  the  statute  as  to 
excuse  the  railway  corporations  from  returning  to  this  board  the  en- 
tire rolling  stock  employed  by  them,  because  a  portion  of  the  articles 
were  operated  under  contract,  and  not  in  fact  owned  by  these  cor- 
porations, would  not  only  be  inconsistent  with  the  evident  intention 
of  the  legislature,  but  tend  to  defeat  it.  The  officers  of  the  railroad 
companies  possess  the  requisite  information  to  make  complete  returns 
of  every  article  used.  They  are  familiar  with  every  article  compris- 
ing the  equipment  of  their  respective  roads,  and  while  some  or  all  of 
such  articles  may  in  fact  be  owned  by  one  or  more  non-resident  per- 
sons or  corporations,  the  statute  very  plainly  makes  it  the  duty  of  the 
railway  officials  to  report  the  whole  to  the  state  board  for  taxation. 
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and  as  plainly  excludes  the  idea  of  depending  for  returns  on  parties 
not  connected  with  the  management  of  the  roads.  This  shows  the 
legislative  design  to  confer  exclusive  jurisdiction  for  the  assessment 
of  the  property  under  consideration  on  the  state  board,  and  at  the 
same  time  the  want  of  jurisdiction  in  the  county  authorities.  Rail- 
road Co.  V.  Washington  Co.  80  Grat.  481.  Executive  and  ministerial 
officers  enforce  the  tax  laws,  but  in  so  doing  they  must  keep  strictly 
within  the  authority  those  laws  confer.  They  neither  have,  nor  can 
have,  any  '* roving  commission  to  levy  and  collect  taxes  from  the  peo- 
ple without  authority  of  law,  but  can  only  do  so  in  the  manner  pre- 
scribed by  the  law."    Barlow  v.  The  Ordinary ^  47  Ga.  642. 

We  have  not  considered  the  question  whether  or  not  a  liability  to 
pay  taxes  on  these  sleepers  exists  against  the  railroad  companies 
using  them.  That  question  is  not  properly  before  us,  and  neither  of 
the  railway  companies  interested  in  the  question  is  a  party  to  this 
controversy.  But  a  construction  of  the  provision  relating  to  the  re- 
turn  of  property  to  be  made  by  the  railway  ofiScials  is  involved  in  the 
question  of  the  jurisdiction  of  the  county  authorities  to  assess  the 
taxes  sued  for,  and  has  been  necessarily  passed  upon. 

Our  conclusion  on  this  branch  of  the  case  is  that  the  statute  im- 
poses on  the  railway  officials  the  duty  of  reporting  to  the  state  board 
all  personal  property  employed  by  them  in  the  operation  of  their 
roads,  without  regard  to  the  question  of  ownership.  The  suggestion 
that  the  statute  only  requires  return  "of  the  rolling  stock  in  use  on 
the  corporation's  line  which  is  necessary  for  the  transportation  of  the 
freight  and  passengers,*'  and  that  sleeping  cars,  being  in  the  nature 
of  a  luxury  and  not  a  necessity,  may  be  excluded,  has  no  force  what- 
ever. It  is  reasonable  to  conclude  that  all  the  rolling  stock  used  by 
a  railroad  company  in  the  operation  of  a  railroad  is  necessary  for 
that  purpose. 

The  views  expressed  and  conclusions  announced  are  decisive  of  this 
controversy.  They  show  that  the  county  authorities  exceeded  their 
jurisdiction  in  assessing  and  levying  the  taxes  sought  to  be  recovered, 
and  that  the  judgment  of  the  district  court  was  correct.  It  will  ac- 
cordingly be  affirmed. 

Judgment  affirmed* 
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(S  Colo.  2W>  -no 

FuTNAM  V.  Ska. 

Filed  JAsLj  8, 1885. 

I.  Pbactice — BiLii  OF  ExcEFTiONft— Equitable  Acnoir— Eyidkncb  on  Afpeai*. 
Under  the  present  practice  in  an  equitable  proceeding  all  matlers  dthor%  the 
record,  including  eviaence,  must  be  preserved  by  bill  of  exceptions. 

2     EXCHAHOE  OF  RbAL  EbTATE— DeBDB  IK  EflCROW. 

On  examination  of  the  evidence,  hdd^  that  it  fails  to  show  that  plaintiff's  deed 
was  placed  in  the  hands  of  a  third  party  as  an  escrow,  and  delivered  in  violation 
of  the  agreement ;  and  that  plaintiff  is  not  entitled  to  have  such  deed  canceled, 
and  a  reconveyance  decreed. 

Appeal  from  the  district  court  of  Arapahoe  county. 

Browne  dc  Putnam^  for  appellant. 

Benedict  d  Phelps,  for  appellee. 

Helm,  J.  This  action  was  bronght  in  eqnity  to  procure  the  can- 
cellation of  certain  deeds  to  realty  in  Colorado,  or  a  reconveyance  of 
the  property  to  plaintiff.  Putnam,  residing  in  this  state,  negotiated 
through  one  Beser  with  Sea,  living  in  Illinois,  for  the  exchange  of 
titles  to  property  in  their  respective  states.  Putnam's  deeds  to  the 
Colorado  property  were  delivered  by  Beser  to  Sea's  agent,  and  a  deed 
to  the  Illinois  property  was  received  in  exchange  therefor.  Patnam 
declined  to  accept  the  latter  deed,  claiming  that  the  terms  of  the  ex< 
change  arrangement  had  not  been  complied  with.  The  judgment  in 
the  court  below  turned  upon  the  question  as  to  whether  Beser  acted 
in  the  premises  as  Putna^p's  agent,  and  within  the  scope  of  his  au- 
thority; or  whether  the  latter's  deeds  were  simply  placed  in  the 
former's  hands  in  pursuance  of  an  escrow  agreement,  and  delivered 
in  violation  thereof.  It  will  be  seen  at  once  that  the  answer  to  this 
question  must  be  drawn  from  the  evidence. 

In  preparing  the  record  before  us,  counsel  evidently  had  in  mind  the 
practice  prevailing  in  chancery  cases  prior  to  the  adoption  of  the  Civil 
Code.  They  assume  that  the  evidence  reported  by  the  master,  upon 
the  filing  thereof,  became  a  part  of  the  record,  and  that  no  bill  of  ex^ 
ceptions  to  incorporate  the  same  was  necessary.  As  a  result,  while 
the  evidence  ii  before  Us,  we  would  be  precluded  from  considering 
the  same  for  any  purpose.  This  court  has  held,  in  several  cases, 
that,  under  the  present  practice,  all  matters  deh^a  the  record  proper, 
of  course  including  evidence,  must  be  preserved  by  bill;  and  that 
this  is  true  in  equitable  as  well  as  legal  actions.  Appellee  invokes 
the  rule  stated  in  these  cases,  and  the  objection  is  fatal  to  the  review 
of  this  question. 

There  appears  in  the  transcript  a  statement  entitled  **li  Bill  of  Ex- 
ceptions;" but  it  contains  merely  the  motion  to  exclude  certain  tes- 
timony, and  does  not  even  set  out  the  evidence  referred  to.  Besides, 
it  appears  that  this  motion  to  exclude  was  filed  and  passed  upon  in 
the  court  below  24  days  subsequent  to  the  rendition  of  final  judg- 
ment, and  18  days  after  the  filing  and  approval  of  the  appeal-bond ; 
hence,  prior  to  the  presentation  of  appellant's  motion,  the  district 
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court  was  entirely  divested  of  jurisdiction  to  consider  the  question 
presented.  But,  inasmuch  as  title  to  valuable  real  estate  is  involved, 
we  have  examined  the  evidence,  notwithstanding  the  objection  afore- 
said ;  and,  if  it  will  be  any  satisfaction  to  the  parties,  we  are  prepared 
to  say  that  we  would  sustain  the  action  of  the  district  court  upon 
the  merits.  In  so  doing  we  weigh  all  of  the  testimony  bearing  upon 
the  so-called  escrow  arrangement.  Much  of  this  testimony  was  ob- 
jectionable, being  oral  proofs  of  the  contents  of  a  letter.  It  was  not 
the  best  evidence  of  the  matter,  and  no  proper  foundation  for  its  in- 
troduction was  laid.  But  while  counsel  for  appellee  interposed  ap- 
propriate objections  before  the  master,  upon  the  taking  of  this  tes- 
timony, they  entirely  omitted,  though  given  time  so  to  do,  to  follow 
up  these  objections  with  exceptions  to  the  master's  report:  Upon 
the  proper  and  timely  presentation  of  the  subject  to  the  district  court, 
this  testimony  would,  doubtless,  have  been  excluded  from  considera- 
tion at  the  final  hearing. 

In  view  of  the  foregoing  conclusions,  it  is  unnecessary  for  us  to 
discuss  the  principles  relating  to  escrow  deeds  stated  by  counsel. 
Most  of  them  are,  doubtless,  correct;  but  finding,  as  a  question  of 
fact,  against  the  escrow  theory,  these  principles  are  inapplicable. 

The  judgment  will  be  affirmed. 
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SUPREME  COURT  OF  NEVADA. 

(19  Nev.  118) 

Alt  v.  California  Fig  Syrup  Co. 

Filed  May  29,  1885. 

1.  Evidence— Testimony  as  to  Va.lue— Expeuts. 

Witnesses  may  be  allowed  to  give  their  opinions  as  to  the  value  of  services, 
not  in  the  capacity  of  experts,  but  because  the  question  is  one  of  which  the 
jury  have  no  knowledge. 

2.  Conveyance— Construction— Sufficiency  of  Words— Money  Indebted- 

ness. 

In  construing  a  particular  conveyance  involved  in  the  case,  whereby  certain 
interests  were  transferred,  hdd^  that  the  phrases  '*all  other  property"  and 
''other  things"  were  not  sufficient  to  convey  an  indebtedness  due  the  grantors. 

Appeal  from  a  jadgment  of  the  Seventh  judicial  district  court, 
Washoe  county,  entered  in  favor  of  the  plaintiff,  and  from  an  order 
denying  defendant's  motion  for  new  trial. 

Tho8.  E.  Haydon,  for  appellant. 

22.  H.  Lindsay,  for  respondent. 

Bblknap,  G.  J.  One  of  the  objections  in  this  case  is  founded  upon 
the  ruling  of  the  dis'trict  court,  admitting  in  evidence  the  opinions  of 
Alt,  Thyes,  and  Levy,  as  to  the  value  of  the  services  rendered  by  the 
plaintiff  in  the  preparation  of  a  proprietary  medicine  called  ''Syrup  of 
Figs."  The  process  of  manufacturing  the  compound  is  a  secret  known 
only  to  the  plaintiff  and  one  other  person — an  officer  of  the  defendant 
corporation.  In  their  preliminary  examination  the  witnesses  sever- 
ally declared  that  they  were  conversant  with  the  value  of  labor  and 
services  generally  in  the  community  in  which  the  work  in  this  case 
was  performed,  and  that  they  knew  of  the  extent  and  value  of  the 
services  rendered  by  the  plaintiff.  The  objection  is  based  upon  the 
competency  of  the  witnesses  as  experts.  They  do  not  appear  to  have 
been  offered  as  experts.  The  subject  upon  which  they  testified  was, 
from  its  nature,  one  upon  which  expert  testimony  could  not  have  been 
given.  The  reason  for  admitting  expert  testimony,  as  stated  by  Chief 
Justice  Shaw,  is  that  the  expert,  from  his  larger  experience  and  more 
exact  observation  of  facts,  and  the  connection  between  appearances 
and  their  causes  or  results,  is  able  to  draw  correct  conclusions  from 
circumstances  which  a  man  of  ordinary  knowledge  and  experience 
could  not  do.     Dickenson  v.  Fltchburg,  13  Gray,  546. 

The  subject  of  inquiry  in  the  present  case  was  not  beyond  the 
knowledge  of  ordinary  men.  But  witnesses  are  allowed  to  give  their 
opinions  on  questions  of  value,  for  the  reason  that  the  subject  may 
not  have  fallen  under  the  observation  of  the  jury,  and  the  inquiry  is 
allowed,  to  prevent  a  failure  of  justice.  The  opinion  of  witnesses 
acquainted  with  the  value  of  land  was  received  in  the  case  of  Swan  v.. 
Middlesex,  101  Mass.  173.  In  considering  the  competency  of  the 
evidence  the  court  said : 
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"These  opinions  are  admitted,  not  as  being  the  opinions  of  experts,  strictly 
so  called,  for  they  are  not  founded  on  special  study  or  training  or  professional 
experience ;  but  rather  from  necessity,  upon  the  ground  that  they  depend  upon 
knowledge  which  any  one  may  acquire,  but  which  the  jury  may  not  have, 
and  that  they  are  the  most  satisfactory,  and  often  the  only  attainable,  evi- 
dence of  the  fact  to  be  proved." 

See,  also,  Brady  v.  Brady,  8  Allen,  101;  Anson  v.  Dmght,  18  Iowa, 
242;  Printz  v.  People,  42  Mich.  144;  S.  C.  3  N.  W.  Eep,  306;  Con- 
tinental  Ins.  Co.  v.  Horton,  28  Mich.  173;  Whart.  Ev.  §  447;  Eog. 
Exp.  Test.  §  153. 

Another  objection  is  to  the  oonstruotion  placed  by  the  district  court 
upon  a  deed  made  by  plaintiff  and  others  to  the  defendant  corpora- 
tion. Prior  to  the  incorporation  of  the  California  Fig  Syrup  Com- 
pany, the  plaintiff,  Alt,  and  others  were  the  proprietors  of  the  med- 
icine, and  of  the  appliances  connected  with  its  manufacture  and  sale. 
Alt  owed  his  associates  a  balance  of  $1,600  upon  the  purchase  price 
of  his  interest.  Upon  the  creation  of  the  corporation  they  all  joined 
in  a  deed  of  conveyance  to  it.  It  is  claimed  that  the  conveyance 
embraces  this  indebtedness.  The  deed,  in  the  first  place,  conveys 
certain  enumerated  property,  and  then  proceeds  as  follows : 

"Also,  the  same  undivided  interest  in  all  the  machinery  and  means  used 
in  manufacturing  said  medicine,  in  the  materials  used,  now  belonging  to 
them  in  such  manufacture,  in  all  such  medicine  now  on  hand  or  sold  condi- 
tionally, and  in  the  price  of  that  sold  or  furnished  and  not  yet  paid  for,  in 
the  bottles  filled  and  unfilled,  and  in  the  mystery  or  art  of  compounding  or 
manufacturing  said  medicine,  and  in  all  the  other  property,  labels,  circulars, 
and  other  things,  rights  or  interests  in  or  relating  to  such  mediciue,  now  be- 
longing to  said  first  parties,"  etc. 

If  the  indebtedness  of  $1,600  is  conveyed  at  all,  it  is  by  the  words 
"all  the  other  property,"  and  "other  things."  But  we  are  of  opinion 
that  these  words  do  not  include,  and  were  not  intoned  to  include,  the 
indebtedness,  because — First,  the  instrument  of  conveyance  carefully 
designates  the  particular  property  conveyed,  and  so  important  a  mat- 
ter as  this  indebtedness  would  naturally  have  been  mentioned  if  the 
intention  had  been  to  transfer  it;  and,  second,  the  rule  of  construc- 
tion is  that  general  expressions,  of  the  nature  of  those  quoted,  used  in 
connection  with  enumerated  matters  and  things,  are  limited  to  matters 
and  things  of  the  same  kind.  Thus  the  words  "all  the  other  prop- 
erty," and  "other  things,"  refer  to  property  of  the  nature  of  labels 
and  circulars.  The  clause,  "rights  or  interests  in  or  relating  to  such 
medicine,"  probably  refer  to  the  proprietary  right  and  matters  con- 
nected therewith ;  certainly  it  cannot  be  construed  to  include  a  debt 
due  from  Alt  to  the  partnership.  Sedg.  St.  &  Const.  Laws,  360;  St. 
Louis  Y.  Laughlin,49  Mo.  562;  Orumlcyv.  Webb,^^  Mo.  444;  White 
V.  Ivey,  34  Ga.  186. 

The  judgment  and  order  of  the  district  court  are  afiSrmed. 
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SUPREME  COURT  OF  ARIZONA. 

(2  Art*.  6)  ^  ,~  ^ 

Bashfobd  and  others  v.  Kendall. 

Filed  May  25, 1885. 

1.  Vbrdtct— Uncertainty — Cannot  be  Cured  by  Judgment; 

When  a  verdict  is  bad  for  uncertainty,  it  cannot  be  corrected  or  cured  by  the 
Judgment. 

2.  Same — Incorporation  op,  into  Judgment— Efpeot. 

A  verdict,  when  copied  fterhaUm  into  the  judgment,  must  be  considered,  on 
appeal,  to  be  before  the  court,  the  same  as  if  brought  up  on  a  bill  of  exceptions. 

Appeal  from  Yavapai  county. 

John  C.  Herndon,  for  appellant. 

Bu8h  d  Wells,  Clark  Churchill,  and  C.  G.  W.  French,  forifespond- 
ents. 

PiNNET,  J.  This  was  an  action  in  ejectment  for  the  recovery  of  a 
portion  of  lot  10,  in  block  8,  situate  in  the  city  of  Prescott  and 
county  of  Tavapai,  more  particularly  described  as  that  portion  of  lot 
10  lying  immediately  west  of  and  adjoining  that  particular  brick 
building  situate  On  lots  9  and  10,  in  said  block  8,  and  occupied  by 
Bashford  &  Go.  as  a  store,  commencing  at  a  point  on  the  north  line 
of  Gurley  street,  in  said  city,  at  the  south-west  comer  of  said  brick 
building;  thence  west,  along  and  with  the  north  line  of  said  Gurley 
street,  six  inches,  to  the  south-west  corner  of  said  lot  10 ;  thence  north, 
along  and  with  the  west  line  of  said  lot  10, 125  feet,  to  the  north-west 
corner  of  said  lot  10;  thence  east  six  inches  to  the  north-east  comer 
of  said  brick  building ;  thence  south,  along  and  with  the  outer  edge  of 
the  west  wall  of  said  brick  building,  125  feet,  to  the  place  of  begin- 
ning,— the  same  fronting  six  inches  on  said  Gurley  street,  and  run- 
ning  back,  with  a  uniform  width  of  six  inches,  125  feet,  to  an  alley. 

The  jury  returned  the  following  verdict:  "We,  the  jury,  find  for 
plaintiffs,  and  give  them  two  inches  west  of  the  brick  wall;"  on  which 
verdict  the  court  below  entered  up  a  judgment.  The  trouble  with  the 
judgment  is  that  the  verdict  is  too  uncertain  to  justify  it.  The  at- 
tempt is  made  to  cure  the  defect  in  the  verdict  by  the  judgment.  The 
jury  might  have  been  requested  to  retire  and  put  their  verdict  in 
proper  form,  but  where  a  verdict  is  bad  for  uncertainty,  it  cannot  be 
corrected  or  cured  by  the  judgment. 

Since  the  decision  in  this  case  and  before  writing  the  opinion,  a 
petition  for  rehearing  was  filed,  in  which  it  was  claimed  that,  there 
being  no  bill  of  exceptions  in  the  case,  the  verdict  was  not  before  the 
court.  The  petition  for  rehearing  was  denied.  The  verdict  being 
copied  verbatim  into  the  judgment,  must  be  considered  before  us,  the 
same  as  if  brought  up  by  a  bill  of  exceptions. 

Judgment  reversed,  and  new  trial  ordered. 

Howard,  C.  J.,  and  Fitzgerald,  J.,  concurring. 
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SUPREME  COURT  OF  CALIFORNIA. 


(67  Cal.  77) 

Baenett  V.  County  of  Contra  Costa.  (No.  8,850.) 

Filed  Mrv  28, 1885. 

Counties— Liability  for  Injuries  from  Defective  fiRiBos. 

A  quati  corporaiion,  such  as  a  county,  in  the  absence  of  express  statu torv  pro- 
trision,  is  not  liable  for  injuries  caused  by  failure  to  keep  a  bridge  under  ita 
control  in  repair. 

Department  1.  Appeal  from  the  superior  court  of  cbe  city  and 
county  of  San  Francisco. 

E.  R.  Chase,  Flournoy,  Mhoon  d  Floumoy,  for  appellant. 

Naphthalp,  Friedenreich  dbAckerman  and  L.  Quint,  for  respondent. 

Ross,  J.  '*In  the  United  States  there  is  no  co^fimon-law  obligation 
resting  upon  quasi  corporations,  such  m  counties,  townships,  and 
New  England  towns,  to  repair  highways,  streets,  or  bridges  within 
their  limits,  and  they  are  not  obliged  to  do  so  unless  by  force  of  stat- 
ute. Even  when  the  legislature  enjoins  upon  corporations  of  thia 
character  the  duty  to  make  and  repair  roads,  streets^  and  bridges,  and 
confers  the  power  to  levy  taxes  therefor,  the  general  tenor  of  the  de- 
cisions is  to  treat  this  as  a  public  and  not  a  corporate  duty,  and  to  re- 
gard such  corporations,  in  this  respect,  a,B  public  or  state  agencies,  and 
not  liable  to  be  sued  civilly  for  damages  caused  by  the  neglect  to  per- 
form this  duty,  unless  the  action  be  expressly  given  by  statute. "  2 
Dillon,  Mun.  Corp.  §  996.  Such  is  the  rule  in  this  state.  Sherbourne 
V.  Yuba  Go,  21  Cal.  118 ;  Huffman  v.  San  Joaquin  Co,  Id.  427;  Crowell 
V.  Sonoma  Co.  25  Cal.  313;   Winbigler  v.  Los  Angeles,  4.5  Cal.  36. 

It  is  said  for  the  plaintiff  that  the  legislature,  by  section  50  of  the 
act  entitled  *'An  act  concerning  roads  and  highways  in  Contra  Costa 
county,"  (St.  1875-76,  p.  237,)  has  made  that  county  responsible  in 
damages  for  injuries  resulting  from  defective  bridges  therein.  The 
section  reads  as  follows : 

''The  county  is  responsible  for  providing  and  keeping  passable  and  in  good 
repair  bridges  and  all  public  highways;  and  the  supervisors  must  appoint 
semi-annually  a  special  meeting,  at  which  the  road  overseers,  on  days  set  apart 
for  their  respective  districts,  to  hear  highway  and  bridge  reports  and  com- 
plaints from  officers  and  citizens,  when  such  orders  must  be  made  and  such 
action  had  regarding  the  same  as  the  public  welfare  demands." 

It  is  not  an  easy  matter  to  say  exactly  what  this  language  does 
mean,  but  we  are  inclined  to  think  that  its  effect — which  is  in  har- 
mony with  previous  provisions  of  the  act — simply  is  to  put  upon  the 
county,  through  its  supervisors  and  road  overseers,  the  responsibil- 
ity and  duty  of  keeping  passable  and  in  good  repair  all  bridges  and 
public  highways  within  the  county.  It  certainly  does  not  say  that , 
the  county  shall  be  responsible  in  damages  for  a  failure  to  keep  the 
bridges  in  repair,  nor,  in  our  opinion,  is  such  the  effect  of  the  lan- 
v.7p,no.4 — 12 
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guage  used.  The  rale  that  the  county  was  not  responsible  for  in- 
juries in  such  oases  was  iirmly  established  by  the  decisions  in  this 
state  at  tho  time  the  act  in  question  was  passed;  and  if  the  legisla- 
ture had  intended  to  alter  it,  it  is  to  be  presumed  that  it  would  have 
used  appropriate  language  for  the  purpose.  Certainly,  it  ought  not 
to  be  held  that  an  established  rule  of  law  has  been  changed  by  doubt- 
ful and  ambiguous  language. 

Judgment  and  order  reversed,  and  cause  remanded. 

We  concur:     McKinstry,  J.;  McKeb,  J. 

(67  Cal.  99) 

People  v.  Clabk.     (No.  20,050.) 

Filed  June  2,  1885. 

1.  Criminal  Law— Former  Jeopardy,  what  Conbtitutbs. 

Where  a  former  informatioQ  failed  to  charge  the  defendant  with  the  com- 
mission ot  any  crime,  an  iDstruction,  on  a  trial  under  a  subsequent  information 
charging  the  defendant  with  burglary,  that  such  former  information  did  not 
constiiute  legal  jeopardy,  is  proper. 

2.  Evidence  Held  Sufficient  to  Justify  the  Verdict. 

In  bank.  Appeal  from  the  superior  court  of  the  county  of  Santa 
Cruz. 

The  Attorney  General^  for  respondent. 

Z.  N.  Ooldsby  and  J.  M.  Lesser,  for  appellant. 

By  the  Court.  The  defendant  pleaded  not  guilty  as  charged  in 
the  information;  that  he  had  been  previously  convicted  of  the  same 
offense,  and  also  once  in  jeopardy.  The  jury  found,  upon  the  plea 
of  not  guilty,  the  defendant  guilty  of  burglary  in  the  second  degree, 
and  on  the  other  pleas  found  in  favor  of  the  people.  Inasmuch  as 
the  former  information  failed  to  charge  the  defendant  with  the  com- 
mission of  any  crime,  the  court  below  was  justified  in  instructing  the 
jury  that  the  pleas  of  former  conviction  and  once  in  jeopardy  could 
not  be  sustained.  The  evidence  was  sufficient  to  justify  the  yerdict 
of  guilty  of  burglary  in  the  second  degree. 

Judgment  and  order  affirmed. 


0".7  Cal.  103) 

People  v.  Murray  and  others.     (No.  20,079.) 

Filed  June  2,  1885. 

Criminal  Law— Information  for  Attempt  to  Commit  Burglary  —  Offense, 
HOW  Charged. 

An  information  for  an  attempt  to  commit  burglary,  a  statutory  offense,  is 
sufficient  if  it  charges  the  offense  in  the  language  of  the  statute. 

In  bank.     Appeal  from  the  superior  court  of  the  county  of  San  Joa- 
quin. 

The  Attorney  General,  for  appellant. 
J^H.dtJ.  E,  Budd,  for  respondent. 
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By  the  Court.  The  defendants  were  accused,  by  information,  of 
the  crime  of  attempt  to  commit  burglary^  a  felony,  committed  as  fol- 
lows: 

"The  said  John  Murray  and  James  Cunningham  ♦  ♦  ♦  did  willfuUy, 
unlawfully,  and  feloniously  attempt  to  willfully,  unlawfully,  and  feloniously 
enter  that  certain  room  of,"  etc.,  "  with  the  intent  then  and  there,  and  therein, 
willfully,  unlawfully,  and  feloniously  to  commit  larceny." 

The  information  was  demurred  to  on  the  ground  that  it  did  not  com- 
ply with  sections  950-952,  Penal  Code,  the  first  of  which  sections  de- 
clares that  the  information  must  contain  a  "statement  of  the  acts  con- 
stituting the  offense,  in  ordinary  and  concise  language,  and  in  such 
manner  as  to  enable  a  person  of  common  understanding  to  know  what 
is  intended ; "  second,  that  the  facts  stated  do  not  constitute  an  offense ; 
and,  third,  that  the  information  does  not  state  facts  sufficient  to  con- 
stitute an  offense.     The  demurrer  was  sustained. 

According  to  Wharton,  (1  Grim.  Law,  §§  190-192,)  the  above  state- 
ment of  facts  would  not  be  sufficient  according  to  the  common-law 
rules ;  it  was  necessary  to  have  stated  the  acts  constituting  the  at- 
tempt. But,  says  Wharton,  (section  191,  above,)  "where  the  legis- 
lature  has  by  statute  declared  a  particular  act  to  be  indictable,  and 
provided  that  it  shall  be  enough  to  describe  such  act  in  the  statutory 
terms, — when  this  is  done  by  direction  or  implication, — it  is  proper 
for  the  courts  to  hold,  as  has  been  done,  that  an  indictment  charging 
that  the  defendant  did  attempt  to  feloniously  steal  from  the  house  of 
A.  B.,  or  to  commit  a  rape  on  A.  B;,  is  good." 

The  statute  of  this  state  (Penal  Code,  459)  defines  the  crime  of 
burglary,  and  section  664  declares  that  "every  person  who  attempts 
to  commit  any  crime,"  etc.,  is  punishable,  but  does  not  declare  what 
acts  shall  constitute  an  attempt.  It  has  been  frequently  held  by  this 
court  sufficient  to  state  the  offense  charged  in  the  language  of  the 
statute.  Applying  these  rules  to  the  information  before  us,  it  is  suf- 
ficient. 

The  order  is  reversed,  and  the  cause  is  remanded  to  the  superior 
court  of  San  Joaquin  county,  with  directions  to  overrule  the  demurrer. 


(67  Cal.  108) 

Merced  Co.  v.  Hicks  and  others.     (No.  9,572.) 
Filed  June  3, 1885. 

1.  Appearance  bt  Attorney— Demurrer. 

A  defendant  appears  in  an  action  when  he  answers,  demurs,  or  gives  written 
notice  of  his  appearance,  or  wlien  an  attorney  gives  notice  of  appearance  for 
him ;  but  a  defendant  cannot  be  said  to  demur  unless  he  does  so  in  pei*son,  or 
by  an  attorney  authorized  to  represent  him. 

2.  Erkor  without  Prejudice,  Immaterial. 

Error  without  prejudice  should  be  disregarded  on  appeal. 

Department  2.     Appeal  from  the  superior  court  of  the  county  of 
Merced. 

Frank  H.  Farrar  and  Henry  Edgerton,  for  appellants. 
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R.  H.  Ward,  for  respondents. 

Bharpstein,  J.  S amnions  was  not  served  on  any  of  the  defendants 
in  the  above-entitled  action.  At  the  request  of  one  of  them,  Hicks, 
an  attorney,  signed  a  demurrer  which,  on  its  face,  purports  to  be  the 
joint  demurrer  of  all  of  them.  The  demurrer  was  overruled,  no  one 
appearing  to  sustain  it,  and  a  judgment  by  default  was  entered 
against  all  of  the  defendants.  The  defendants  other  than  Hicks 
moved  to  vacate  the  judgment  on  the  grounds  that  none  of  them  had 
been  served  with  a  summons  or  had  appeared  in  the  action.  The  mo- 
tion was  granted,  and  from  the  order  granting  it  this  appeal  is  taken. 
As  before  stated,  there  was  no  service  of  summons  on  any  of  the  de- 
fendants, and  no  appearance  by  any  of  the  respondents  in  the  action, 
unless  the  demurrer,  which  was  filed  by  Hicks  and  signed  at  his  sole 
request  by  an  attorney,  without  any  authority  from  respondents,  con- 
stituted an  appearance  by  them.  We  tbink  there  was  no  appearance 
by  the  respondents.  "A  defendant  appears  in  an  action  when  he 
answers,  demurs,  or  gives  written  notice  of  his  appearance,  or  when 
an  attorney  gives  notice  of  appearance  for  him."  Code  Civil  Proc. 
1014.  But  a  defendant  cannot  be  said  to  demur  unless  he  does  so 
in  person,  or  by  an  attorney  authorized  to  represent  him. 

As  none  of  the  facts  stated  in  the  affidavit  on  which  the  respond- 
ents gave  notice  their  motion  would  be  based,  were  denied,  we  think 
the  appellants  were  in  no  way  prejudiced  by  the  attorney  who  signed 
the  demurrer  being  permitted  to  explain,  under  oath,  how  he  came 
to  sign  it.  The  error,  if  it  be  one,  could  not,  as  we  view  it,  affect 
the  substantial  rights  of  any  of  the  parties,  and  therefore  should  be 
disregarded. 

Order  affirmed. 

We  concur:     Myrick,  J.;  Thornton,  J. 


Merged  Co.  «.  Hicks  and  othei-s.    (No.  9,573. 
Filed  June  3, 1885. 

Department  2.     Appeal  from  the  superior  court  of  the  county  of  Mercea. 

The  facts  in  this  case  and  the  points  involved  are  similar  to  those  in  M&rced  Co.  v. 
Ilieks,  (No.  9,572,)  arUe,  179. 

Frank  H.  Farrar  and  Henry  Edgerton^  for  appellants. 

B.  H.  Wardf  for  respondents. 

By  tub  Court.  1  he  grounds  upon  which  the  order  appealed  from  was  made, 
are  the  same  as  in  Merced  Go  v.  Hicks,  (No.  9,572,)  ante^  179,  and  on  the  authority 
of  that  case  the  order  herein  appealed  from  is  affirmed. 

Order  affirmed. 
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(2  Cal.  Unrep.  488) 

Meboed  Co.  v.  Hicks  and  others.     (No.  9,599.) 

Filed  June  3,  1885. 

JUDOMEin*   WITHOUT    SSBVICB   OF   BUMHONS  OR   AfFBARAITCB  VACATBO  —  PRAC- 
TICE OS, 

Where  a  judgment  is  vacated  because  the  defendants  had  not  been  served 
with  summons,  nor  had  appeared  in  the  action,  a  refusal  to  make  an  order  that 
the  respondents  should  answer  the  complaint  is  not  error. 

Department  2.  Appeal  from  the  superior  court  of  the  county  of 
Merced. 

Frank  H.  Farrar  and  Henry  Edgerton,  for  appellants. 

R.  H.  Ward,  for  respondents. 

By  the  Court.  If,  as  we  held  in  Merced  Co.  v.  Hicks,  (No.  9,572,) 
ante,  179,  the  order  vacating  the  judgment  against  the  respondents 
was  properly  made  on  the  ground  that  they  had  not  been  served  with 
summons  or  appeared  in  the  action,  it  necessarily  follows  that  the 
refusal  to  make  an  order  that  said  respondents  should  answer  the 
complaint  was  not  error. 

Order  affirmed. 


Merced  Co.  v.  Htcks  and  others.    (Ko.  9,600.) 
Filed  June  3,  1885. 

Department  2.  Appeal  from  the  superior  court  of  the  county  of  Merced.  The 
facts  and  points  involved  in  this  case  were  the  same  as  in  Merced  (Jo.  v.  JHeks,  (No. 
9,672  and  No.  9,599,)  ante,  179,  181. 

Frank  H.  Fan'or  and  Henry  Edgerton,  for  appellants. 

JK.  ff.  Ward,  for  respondents. 

Bt  the  Court.  The  order  appealed  from  herein  is  affirmed,  on  the  anthority  of 
Merced  Co,  v  Hicke,  (No.  9,599,)  mpra. 

Order  affirmed. 


(67  Cal.  94) 

Corcoran  and  others  v.  Merle  and  others.     (No.  8,634.) 

Filed  May  30,  1885. 

Kbdeuption  of  MoRTOAasD  Lands— Bona  Fidb  PuRCHAssn— juvidbncb. 

In  proceeding  for  redemption  of  mortgaged  lands  against  alleged  purchaser, 
with  notice  of  the  equities  of  plaintiff,  liM,  on  a  review  of  the  evidence,  that 
defendant  purchased  bona  fide,  for  value»  and  without  notice  of  said  equities. 

Department  2.  Appeal  from  the  superior  coart  of  the  city  and. 
county  of  San  Francisco. 

John  Lord  Lore. and  J.  A.  Waymire,  for  appellants. 

R.  2J.  Provines  and  E.  J.  Pringle,toT  respondents. 

Thornton,  J.  In  this  cauBe,  which  is  an  action  to  redeem  certain 
lands  from  a  mortgage,  plaintiffs  were,  on  motion  of  defendants,  non* 
suited.  The  mortgage  from  which  plaintiffs  claim  to  redeem,  was 
executed  by  Daniel  Jones  to  Ann  Reynolds,  on  the  twelfth  day  of  De- 
cember, 1878,  to  secure  an  indebtedness  of  Jones  to  Ann  Reynolds 
amounting  to  the  sum  of  f6,()00,  evidenced  by  Jones'  note  he&ring 
date  on  the  day  last  named,  with  interest,  etc.  ^  Plaintiffs  aver,- with 
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a  detail  of  explanatory  circumstances,  that  Jones  held  the  property 
for  them,  and  as  their  trustee,  and  that  defendant  Merle  purchased 
from  Jones  with  full  notice  of  their  rights.  They  oflfer  to  pay  the 
amount  found  to  be  due  on  the  portgage,  after  crediting  the  rents 
and  profits  received  by  Merle  and  Jones,  who  have  been  in  possession 
for  some  time,  during  which  they  received  rents  from  the  property 
mortgaged.  The  defense  of  Merle,  who  is  really  the  only  defendant, 
is  that  he  is  a  purchaser  from  Jones  for  &  valuable  consideration, 
without  notice  of  any  right  of  plaintiffs,  or  of  either  of  them. 

The  facts  shown  in  evidence  are  as  follows : 

On  the  twelfth  of  July,  1870,  the  plaintiff  and  his  then  wife,  Mary, 
who  were  then  the  owners  of  the  land  involved  in  this  litigation, 
borrowed  of  the  Savings  &  Loan  Society  $4,000,  and  to  secure  the 
loan  and  future  advances  not  to  exceed  $6,000,  they  on  the  came 
day  executed  a  deed  of  trust  to  B.  D.  Dean  and  E.  W.  Burr,  by  the 
terms  of  which  they  granted  and  conveyed  this  land  to  the  trustees 
in  joint  tenancy,  and  all  the  estate  they  then  had  or  might  in  any 
way  acquire  to  it.  The  deed  of  trust  is  in  form  such  as  is  generally 
used  by  the  society  mentioned  above.  This  deed  was  recorded  July 
16,  1870.  In  1875,  Mary  Corcoran,  above  mentioned,  died,  leaving 
the  plaintiff  John  her  sole  heir.  In  1876  John  married  the  plain- 
tiff Annie.  On  the  twenty-seventh  of  May,  1877,  the  plaintiffs  ex- 
ecuted a  deed  of  trust  to  E.  W.  Burr  and  J.  N.  Shotwell  to  secure  a 
loan  of  $6,000,  and  future  advances,  not  to  exceed  $10,000,  made  to 
them  by  the  society  above  mentioned.  Both  of  these  loans  were  evi- 
denced by  notes  executed  by  the  grantors  above  named,  respectively, 
at  the  dates  mentioned,  to  the  Savings  &  Loan  Society.  On  the 
eighteenth  day  of  January,  1877,  John  Corcoran  conveyed  an  inter- 
est in  the  land  to  his  wife,  the  plaintiff  Annie.  On  the  twelfth  of 
March,  1878,  G.  Baisch  brought  an  action  in  the  late  Twelfth  district 
court  against  the  plaintiffs  E.  W.  Burr,  J.  M.  Shotwell,  and  H.  P. 
Gallagher,  executor  of  the  last  will  of  Mary  Corcoran,  deceased,  to 
charge  the  land  in  question  with  the  lien  of  a  street  assessment  held 
by  Eaisch,  in  which  a  default  was  entered  on  the  twenty-ninth  of 
March,  1878,  decree  entered  on  the  first  of  April,  and  sale  regularly 
made  under  the  decree  to  Baisch,  on  the  second  of  May  of  the  same 
year. 

Just  before  the  expiry  of  six  months  from  the  sale  just  mentioned 
to  Eaisch,  the  plaintiff  John  Corcoran  entered  into  a  negotiation  with 
D.  M.  Seaton  and  Charles  E.  Pearson  for  the  sale  to  them  of  the 
land  incumbered  as  above  set  forth.  It  was  agreed  between  John 
Corcoran,  of  the  one  part,  and  Seaton  and  Pearson,  of  the  other,  that 
the  latter  should  pay  off  the  indebtedness  to  the  Savings  &  Loan  So- 
ciety, and  the  street  assessment  incumbrance,  and  pay  John  Corcoran 
$2,500  in  addition.  An  attorney  was  employed  to  prepare  a  deed 
of  the  property,  by  which  John  Corcoran  should,  on  the  above  pay-' 
ments  being  made  by  Seaton  and  Pearson,  convey  to  them  the  above-' 
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mentioned  land.  Tbe  deed  was  drawn  up  and  ready  for  signature, 
wiiiBn,  on  the  last  day  on  which  there  could  be  a  redemption  from 
Baisoh^s  judgment,  one  Daniel  Jones,  as  a  judgment  creditor,  filed  a 
notice  of  redemption  from  the  aforesaid  sale  under  the  Baisch  judg- 
ment. Jones'  was,  or  claimed  to  have,  a  right  to  redeem  on  a  judg- 
ment before  that  time  recovered  in  the  municipal  court  of  appeals. 
John  Corcoran  then  refused  to  sign  the  deed.  It  appears  that  Jones 
was  an  instrument  of  T.  P.  Biordan  and  B.  J.  Shay,  who  put  him  in 
the  position  to  redeem  for  them  from  the  sale  on  the  Baisch  judg- 
ment. Shay  and  Biordan  were  using  the  name  of  Jones,  who  was  a 
clerk  in  Shay's  office. 

The  carrying  out  of  the  agreement  between  Corcoran,  Seaton,  and 
Pearson  was  broken  off  in  this  way.  Corcoran  was  much  embar- 
rassed by  the  incumbrances  on  his  property  above  mentioned,  and,  on 
the  advice  of  Father  H.  P.  Gallagher,  applied  to  T.  P.  Biordan  to 
help  him  out.  The  day  before  he  (Corcoran)  was  to  sign  the  deed  to 
Seaton  and  Pearson,  he  met  Biordan  in  the  street,  and  the  latter  told 
him  that  he  and  his  friend  B.  J.  Shay  could  do  better  for  him  than 
he  was  doing  in  the  trade  with  Seaton  and  Pearson ;  that  they  could 
either  get  the  property  free  or  get  more  money  for  him.  Shay  was 
present,  and  told  him  that  Seaton  and  Pearson  were  Yankees  and 
would  swindle  him;  that  he  and  Biordan  were  Irishmen,  and  if.  he 
(Corcoran)  would  stick  to  them,  (Shay  and  Biordan,)  they  would  see 
him  all  to  rights,  and  that  he  would  either  get  back  his  property  or 
enough  money  to  go  back  to  Ireland  and  live  in  comfort  all  the  rest 
of  his  life.  Upon  this,  Corcoran  went  with  Biordan  to  the  office  of 
the  attorney  and  got  the  deed,  which  he  had  declined  to  execute  on 
November  2,  1878.  Before  Corcoran  had  refused  to  sign  the  deed, 
Pearson  had  paid  to  the  Savings  &  Loan  Society  all  the  money  due 
it  by  the  Corcorans ;  had  taken  from  it  an  assignment  of  the  promis- 
sory notes  executed  to  it  by  the  plaintiffs,  and  had  obtained  a  recon- 
veyance to  John  and  Mary  Corcoran  by  Burr  and  Dean,  trustees,  un- 
der the  deed  of  July  12,  1870.  This  deed  was  recorded  on  the  twen- 
ty-ninth of  January,  1879.  Seaton,  finding  out  that  Jones  was  acting 
for  Shay,  opened  negotiations  with  him,  and  discovered  that  Shay  and 
Biordan  were  working  together  to  secure  the  property.  Seaton  had 
frequent  interviews  with  Shay  and  Biordan,  and  it  was  finally  agreed 
between  them  that  the  property  should  be  conveyed  to  John  S.  Bar- 
rett, as  trustee,  to  hold  for  30  days,  and  then  convey  it  to  Seaton  and 
Pearson,  unless  within  that  time  Shay  and  Biordan  should  pay  Bar- 
rett for  them  (6,000,  and  in  case  they  paid  that  sum,  that  then  Bar- 
rett should  convey  to  any  one  they  might  name.  At  the  suggestion 
of  Shay,  Pearson  requested  Burr  and  Shotwell,  trustees,  to  advertise 
the  property  for  sale.  They  did  so,  and  it  was  sold  on  the  fourth  of 
December,  1878,  to  John  S.  Barrett  for  $6,500.  There  was  in  fact, 
no  money  paid,  and  Barrett  was  not  personally  a  bidder  at  the  sale. 
Seaton  bid  it  off  in  Barrett's  name,  and  the  property  was  knocked 
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down  to  him  at  the  sale.  December  6,  1878,  Burr  and  Shotwell, 
trustees  under  the  deed  of  May  21,  1877,  for  the  consideration  of 
$6,500,  conveyed  to  John  S.  Barrett  all  the  estate  they  had  derived 
under  the  trust  deed  aforesad.  About  that  time  a  sheriff's  deed  was 
made  to  Pearson,  who  had  procured  an  assignment  of  the  certificate 
of  sale  from  Baisch,  and,  by  Pearson,  was  assigned  to  Barrett.  On 
the  twelfth  of  December,  1878,  Barrett  received  from  Shay  and  Rior- 
dan  $6,000  for  Seaton  and  Pearson,  and  on  the  same  day  Barrett 
executed  a  deed  conveying  the  property  to  Daniel  Jones.  This  deed 
expressed  a  consideration  of  $20,000.  Barrett  paid  the  $6,000  over 
to  Seaton  and  Pearson.  On  the  twelfth  of  December,  1878,  Daniel 
Jones  mortgaged  the  property  to  Ann  Reynolds  for  $6,000.  On  the 
twenty-ninth  of  January,  1879,  the  deed  from  Barrett  to  Jones  was 
recorded. 

Such  was  the  state  of  the  title  when  the  defendant  Merle  purchased 
of  Daniel  Jones.  The  deed  of  conveyance  from  Jones  to  Merle,  of 
the  land  involved  in  this  suit,  bears  date  of  July  8, 1879*  Merle  tes- 
tified that  before  and  at  the  time  he  paid  the  money  to  Jones  for  the 
property,  and  received  the  deed,  he  knew  nothing  of  the  transactions 
between  Shay,  Biordan,  and  Corcoran,  or  between  Seaton  and  Pear- 
son and  Corcoran,  or  between  Shay  and  Biordan  and  Seaton,  or 
Pearson,  or  any  of  them,  and  there  is  no  testimony  contradicting  this 
statement.  The  payment  of  the  purchase  money  by  Merle  on  the 
day  of  the  execution  of  the  deed  is  established  by  clear  and  uncon- 
tradicted evidence.  We  find  nothing  in  the  documentary  evidence  in 
the  case  to  put  Merle  on  inquiry  as  to  these  transactions.  There  was 
no  legal  title  outstanding  in  Burr  and  Dean,  trustees  under  the  deed 
of  July  12, 1870,  at  the  time  Merle  purchased.  It  had  been  got  in 
on  November  2,  1878,  by  a  deed  of  release  to  the  plaintiff  John  Cor- 
coran and  Mary  Corcoran,  and  was  recorded  on  the  twenty-ninth  pf 
January,  1879,  months  before  the  date  of  the  deed  to  Merle.  As  soon 
as  the  release  above  mentioned  was  made  by  Burr  and  Dean«  on  the 
second  of  November,  1878,  it  passed  at  once  by  operation  of  the  trust 
deed  to  Burr  and  Shotwell  to  them,  the  grantees  in  the  last  trust  deed; 
for  it  must  be  remembered  that  the  deed  last  referred  to  conveyed  to 
the  trustees  all  the  title  which  the  grantors  then  had  or  might  after- 
wards acquire.  If  Mary  Corcoran  was  dead  in  1878,  when  the  deed 
of  release  was  executed  to  John  and  Mary  Corcoran,  the  whole  inter^ 
est  passed  to  John  Corcoran. 

We  do  not  think  it  material  that  Dean  was  not  made  a  party  to 
the  action  brought  by  Baisch.  If,  in  consequence  of  this,  some  portion 
of  the  title  conveyed  to  Burr  and  Dean  remained  in  Dean,  we  do  not 
see  why  that  interest  could  not  be  released  to  John  Corcoran,  which 
would  pass  as  above  stated  to  Burr  and  Shotwell.  If  he  was  not  a 
necessary  party  to  the  suit  of  Baisch,  then  the  whole  title  passed  to 
the  purchaser  at  the  sheriff's  sale  on  the  Baisch  judgment,  and  the 
sheriff's  deed  made  thereunder,  and  this  title  was  conveyed  to  Jones. 
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In  either  case  the  fall  legal  title  had  passed  to  Jones  long  before 
Merle  purchased.     The  court  ruled  correctly  in  finding  that  Merle 
was  an  innocent  purchaser,  and  in  ordering  a  nonsuit. 
Judgment  and  order  affirmed. 

We  concur :     Sharpstbin,  J, ;  Mybige^  J. 

(67  Gal.  100) 

BosB  V.  Feldman.     (No.  8^990.) 
FUed  June  1, 1885. 

GUARAKTT— SUFFICIENCT  OF  COHFLAINT  ON. 

In  an  action  on  a  guaranty,  a  complaint  does  not  state  a  cause  of  action 
against  an  individual,  if,  from  the  copy  of  the  guaranty  set  out  in  the  com- 
pTaint,  it  appears  that  the  same  was  executed  by  a  firm  of  which  he  was  a 
member,  and  not  by  himself  in  his  individual  capacity. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

F.  A.  Berlin^  for  appellant. 

A.  C.  AdamSy  for  respondent. 

Sharpstein,  J.  The  plaintiff  alleges  in  his  complaint  that  he 
leased  certain  premises  for  a  specified  period  to  one  Ardrey  for  the 
sum  of  $600,  ^nd  that  the  defendant  guarantied  the  payment  thereof. 
The  complaint  contains  what  is  alleged  to  be  a  copy  of  the  guaranty, 
and  it  is  signed  "L.  Feldman  &  Go."  Whether  that,  in  connection 
with  the  allegations  that  the  defendant,  "at  the  time  of  said  hiring 
and  letting  of  said  land  and  premises,  then  and  there  agreed  in  writ- 
ing, to  and  with  said  plaintiff,  to  gaaranty  to  him,  said  plaintiff,  the 
payment  of  said  $600/'  and  that  "the  said  guaranty  of  said  defendant 
for  the  payment  of  said  $600  rent  was  then  and  there  written  and 
duly  signed  by  said  defendant,"  is  sufficient  to  render  the  defendant 
individually  liable  for  said  rent,  is  the  principal,  if  not  the  only,  ques- 
tion which  we  have  to  consider  on  this  appeal. 

Does  it  sufficiently  appear  by  the  allegations  of  the  complaint  that 
the  defendant  was  the  guarantor?  If  so,  the  demurrer  was  properly 
overruled ;  otherwise,  it  should  have  been  sustained.  The  complaint 
does  not  show  that  there  was  not  such  a  firm  as  "L.  Feldman  &  Co.," 
or  that  the  defendant  was  not  authorized  to  write  and  sign  said  guar- 
anty for  said  firm;  or  that  the  defendant  did  business  in  the  name  of 
"L.  Feldman  &  Co."  Consistently  with  the  allegations  of  the  com- 
plaint there  might  have  been  such  &  firm,  and  the  defendant  might 
have  been  authorized  to  write  and  sign  for  it  the  guaranty  sued  on  in 
this  action.  If  a  copy  of  the  guaranty  had  not  been  incorporated  in 
the  complaint,  it  would  sufficiently  appear  that  the  defendant  was  the 
guarantor.  But  the  written  guaranty  does  not  purport  to  be  his,  but 
that  of  "L.  Feldman  &  Co."  If  the  copy  had  been  omitted,  and  the 
allegations  of  the  complaint  denied,  could  the  plaintiff  have  introduced 
that  guaranty  in  evidence  ?     We  think  not.     And  if  not,  it  is  quite 


Digitized  by 


Google 


186  THE  PAOIFIO  BEPOBtSB.  •  [Cal. 

jlear  that  the  complaint  does  not  state  facts  sufiScient  to  constitute  a 
cause  of  action.  In  other  respects  we  think  the  complaint  sufficient. 
Judgment  reversed,  with  directions  to  the  court  below  to  sustain 
the  demurrer,  with  leave  to  the  plaintiff  to  amend  within  10  days 
after  being  notified  thereof. 

We  concur:    Thornton,  J.;  Myrick,  J. 

(^  Cal.  102) 

In  re  White.     (No.  20.082.) 

Filed  June  2,  1886. 

Constitutional  Law— San  Fkancisco  Laundry  Ordinance,  VALroiTT  of. 

An  ordinance  of  the  city  and  county  of  San  Francisco,  providing  that  all 
buildings  used  as  laundries  within  its  corporate  limits  shall  be  constructed  in  a 
designated  manner,  is  within  the  constitutional  power  of  the  board  of  super- 
visors. 

Department  2.  Application  for  habeas  corpus,  for  release  from  ar- 
rest for  violation  of  the  ordinance  mentioned  in  the  opinion. 

A.  C.  Searky  for  petitioner. 

Alfred  Clarke^  for  respondent. 

Sharpstein,  J.  The  petitioner  bases  his  right  to  a  discharge  on 
two  grounds:  (1)  The  unconstitutionality  of  order  1,659;  and  (2) 
that  it  was  repealed  by  orders  1,719  and  1,767,  Order  No.  1,559  con- 
tains two  sections : 

'^Section  1.  All  buildings  erected  and  used  as  laundries,  within  the  corpo- 
rate limits  of  this  city  and  county,  on  and  after  March  1, 1880,  shall  be  con- 
structed but  one  story  in  height,  with  brick  or  stone  walls  not  less  than 
twelve  Inches  in  thickness,  covered  with  a  metal  roof,  and  provided  with 
metal,  or  metal-covered,  doors  and  window  shutters. 

"Sec.  2.  Any  person  who  shall  violate  any  of  the  provisions  of  this  order 
shall  be  deemed  guilty' of  a  misdemeanor,  and  upon  conviction  thereof  shall 
be  punished  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by  imprison- 
ment in  the  county  jail  not  more  than  six  months,  or  by  both  such  fine  and 
imprisonment." 

We  do  not  doubt  the  constitutional  power  of  the  board  of  super- 
visors to  pass  such  an  order,  or  of  the  municipal  authorities  to  en- 
force its  observance.  Const,  art.  11,  §  11;  Barbier  v.  Connolly,  113 
U.  S.  27;  S.  C.  5  Sup.  Ct.  Rep.  357;  Soon  Hing  v.  Crowley,  113  U. 
S.  703 ;  S.  C.  5  Sup.  Ct.  Rep.  730.  Neither  order  1,719  nor  1,767  is 
inconsistent  with  or  repugnant  to  order  1,559,  nor  is  the  object  of 
either  of  the  former  the  same  as  that  of  the  latter.  The  object  of  the 
latter  is  to  prohibit  the  use  of  buildings  for  laundry  purposes  which 
are  not  constructed  of  the  materials  and  in  the  manner  therein  pre- 
scribed. Neither  of  the  other  orders  contains  any  provision  on  that 
subject.     Under  such  circumstances  a  repeal  cannot  be  implied. 

Writ  dismissed  and  petitioner  remanded. 

We  concur :     Thobnton,  J. ;  Myrick,  J. 
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(87  Cal.  UO) 

City  and  County  of  San  Pbancisco  v.  McGinn,     (No.  8,933.) 

Filed  June  3, 1885. 

Taxation— Li  A  BTLTTT  of  Improvements  on  Leased  Citt  Lands. 

improvements  on  lands  leased  from  an  incorporated  city  and  county,  erected 
by  the  lessee,  are,  for  the  purpose  of  revenue,  his  property,  and  liable  to  taxa- 
tion. 

Department  2.  Appeal  from  the  superior  eoart  of  the  city  and 
county  of  San  Francisco. 

W.  G.  d  J.  G.  Burnett,  for  appellant. 

Wm,  Craig  and  John  Lord  Love^  for  respondent. 

Myrice,  J.  This  is  a  tax-suit;  the  defendant  claiming  that  no 
taxes  on  the  property  can  be  recovered  of  him.  The  city  and  county 
of  San  Francisco,  in  1876,  under  the  act  of  March  80,  1875,  leased 
to  defendant  a  portion  of  the  school  lot  belonging  to  the  city  and 
county,  located  at  the  corner  of  Market  and  Fifth  streets.  The  de- 
fendant took  possession  of  the  leased  land,  and  made  improvements 
and  erected  a  substantial  four-story  frame  building,  with  brick  foun- 
dation, attached  to  the  soil.  For  the  fiscal  year  1881-82  the  build- 
ing and  improvements  were  assessed  to  defendant,  and  this  suit  is 
to  recover  the  taxes.  The  defendant  insists  that  he  is  not  liable  for 
the  taxes,  because,  he  says — Firsts  the  city  and  county  owns  therealty, 
the  improvements  and  building  are  portion  of  the  realty,  and  there- 
fore not  his  property;  and,  second^  section  3887,  Pol.  Code,  as  in 
force  at  the  date  of  the  lease,  declared  that  the  "lessor  of  real  estate 
is  liable  for  the  taxes  thereon/'  and  the  city  and  county^  being  liable^ 
cannot  recover  of  him. 

It  is  not  necessary  to  follow  and  answer  in  detail  the  various  rea- 
sons given  by  defendant  why  he  should  not  be  held  liable ;  it  is  suffi- 
cient to  say  that,  for  the  purposes  of  revenue,  the  legislature  of  this 
state  has  observed  a  distinction  between  real  estate  and  improve- 
ments, and  that  distinction  has  been  recognized  by  this  court. 

Section  3607  of  the  Political  Code,  as  in  force  in  1875,  declared 
that  property  of  municipal  corporations  was  not  subject  to  taxation. 
If,  as  contended,  the  building  and  improvements  were  portion  of  the 
realty  and  thus  held  exempt,  the  provision  of  the  constitution  of  1868, 
as  to  uniformity  of  taxation,  might  be  evaded. 

We  are  of  opinion  that,  for  the  purposes  of  revenue,  the  defendant 
was  the  owner  of  the  property  assessed,  and  that  he  is  liable  for  the 
tOixes. 

Judgment  and  order  affirmed. 

We  concur:     Sharpstbin,  J*;  Thornton,  J. 
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(2  Cal.  Unrep.  483) 

Ah  Goon  v.  Tarpey  and  others.     (No.  8,633.) 

Filed  June  3, 1885. 

Alleoatton  and  Proof— Immaterial  Variance. 

Reversal  is  not  warranted  by  variances  between  allegations  and  proof  which 
are  immaterial,  if  no  one  is  misled  thereby. 

Department  .2.  Appeal  from  the  superior  coart  of  the  city  and 
county  of  San  Francisco. 

A.  A.  Moore  and  Moore  d  Reed,  for  appellants. 

r.  C.  Van  Ness,  for  respondent. 

By  the  Court,  i.  The  difference  in  the  names  Ah  Yak  and  Ah 
Jack;  also  as  to  whether  the  men  were  employed  to  be  paid  one  dol- 
lar, or  a  dollar  and  a  quarter,  or  a  dollar  and  a  half;  and  the  state- 
ment in  the  assignment  that  the  contract  was  with  the  Melrose  Smelt* 
ing  &  Befining  Works, — if  variances,  were  immaterial,  and  misled  no 
one.     Section  469,  Code  Civil  Proc. 

2.  The  court  did  not  err  in  striking  out  that  portion  of  the  answer 
relating  to  garnishment ;  it  contained  no  defense  to  the  action  stated 
in  the  complaint. 

Judgment  and  order  affirmed. 


(2  Cal.  Unrep.  484) 

O'Connor  and  others  v.  Plynn.     (No.  8,947.J 

Filed  June  3, 1885. 

Error  without  Prejudice,  Immaterial. 

Keversal  is  not  warranted  by  error  which  is  favorahle  to  the  appellant. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco.  The  decision  on  a  prior  appeal  is  reported 
in  57  Cal.  293. 

Sawyer  dt  Ball  and  Af.  O.  Cobb,  for  appellants. 

Jos.  W.  Winans,  for  respondent. 

Sharpstein,  J.  On  the  former  appeal  this  court  directed  the  court 
below  to  order  an  accounting,  and  with  great  minuteness  directed  in 
what  manner  the  account  should  be  taken.  From  that  direction  the 
only  deviation  which  we  have  been  able  to  discover  was  made  in  the 
interest  of  appellants. 

Judgment  and  order  affirmed. 

We  concur :     Myrick,  J. ;   Thornton,  J« 
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MoGeb  v.  City  op  San  Jose.     (No.  8,203.)* 

Filed  May  28, 1885. 

Contract  for  Public  Work  in  Ban  Josb— Manitbr  op  Payment  for  Work. 
Where  a  coDtractor  agreed  to  do  public  work  for  the  city  of  Saa  Jose,  and 
that  the  terms  of  payment  therefor  should  be  in  accordance  with  the  act  ot 
March  17, 1874,  (Cal.,)  reincorporating  said  city,  and,  subsequent  to  entering 
into  said  contract,  such  act  was  amended  so  as  to  provide  that  laborers  and 
material-men,  for  such  work,  shall,  within  a  specified  time  after  acceptance  of 
the  work,  present  their  claims  to  the  cily  clerk,  and,  if  the  same  are  undisputed, 
shall  be  paid  therefor  from  the  amount  due  the  contractor,  and  laborers  and 
others  under  such  contractor  did  file  their  claims  as  so  provided,  and  the  plain- 
tiff contractor  indorsed  them  as  correct,  with  the  exception  of  certain  of  said 
claims  which  he  disputed,  and  the  allowed  claims  were  so  paid,  and  the  bal- 
ance due  contractor  (with  the  exception  of  an  amount  sufficient  to  satisfy  the 
disputed  claims  if  they  should  prove  good)  was  paid  to  him,  such  statutory 
amendment  thereby  became  part  of  such  contract,  and  plaintiff,  by  so  indors- 
ing such  claims,  authorized  the  city  to  pay  them,  and  waived  his  right  to  re- 
ceive the  money  therefor;  and  the  city,  by  paying  said  claimants  and  retaining 
such  balance  to  abide  a  contest  as  to  their  validity,  was  discharged  from  further 
liability  on  such  contract. 

Department  1.  Appeal  from  the  superior  coart  of  Santa  Clara 
county. 

Houghton  d  Reynold$y  for  appellant. 

D.  W.  Herrington^  for  respondent. 

McKeb,  J.  The  plaintiff  in  the  action  in  hand  claims  that  he  en* 
tered  into  a  contract  with  the  city  of  San  Jose  to  grade,  gravel,  and 
curb,  according  to  certain  plans  and  specifications  adopted  by  the 
common  council  of  the  city^  one  of  its  public  streets,  and  to  satisfac- 
torily complete  the  same  on  or  before  the  first  day  of  February,  1878, 
for  which  the  city  promised  to  pay  him,  after  acceptance  of  the  work, 
the  sum  of  $3,400.  In  his  complaint  he  avers  that  the  work  was 
completed  to  the  satisfaction  of  the  city,  and  that  the  city  accepted 
the*  same,  but  refused  to  pay  therefor  the  compensation  provided  by 
the  contract,  or  any  pdrt  thereof,  except  a  certain  sum,  which,  being 
allowed,  there  remains  a  balance  due  and  unpaid,  for  which  he  de* 
mands  judgment.  In  its  answer  to  the  complaint  the  city  admitted 
that  the  contract  was  executed  as  set  forth  in  the  complaint,  but  it 
denied  that  it  ''obligated  itself"  to  pay  for  the  same,  and  averred  that 
it  had  fully  performed  the  contract  on  its  part  according  to  the  char- 
ter. 

At  the  trial  it  was  admitted  that  the  officer  by  whom  the  contract 
was  executed  on  the  part  of  the  city  was  the  qualified  street  commis- 
sioner of  the  city  of  San  Jose;  that,  as  such  officer,  he  had  authority 
to  execute,  and  executed,  the  contract  in  suit ;  that  the  contract  was, 
after  it  had  been  made  by  the  officer,  approved  and  confirmed  by  the 
city  in  the  mode  prescribed  by  the  charter:  that  the  work  contracted 
for  was  completed,  not  within  the  time  fixed  by  the  contract,  but 
within  time  extended  for  that  purpose  by  the  common  council  of  the 

^  Reversed  in  banc    See  8  Pac.  41.  68  Cal.  91. 
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city;  and  that,  after  the  work  was  completed,  the  city  approved  of  the 
same  and  accepted  it. 

Upon  these  admissions  the  plaintiff  was  entitled  to  receive  for  his 
work  compensation  according  to  the  terms  of  tbe  contract  under  which 
he  had  performed  it,  for  the  contract  was  within  the  scope  and  powers 
conferred  on  the  city  by  its  charter.  In  the  exercise  of  these  powers, 
the  common  council,  in  its  own  discretion,  or  upon  the  petition  of 
three-fifths  of  the  owners  of  the  property  fronting  on  any  street  of  the 
city  to  be  improved,  could  order  the  improvement  of  the  street  to  be 
made,  according  to  plans  and  specifications  of  its  approval  and  adop- 
tion, and  direct  the  street  commissioner  of  the  city  to  contract  with 
the  lowest  responsible  bidder  for  the  performance  of  the  work,  and, 
after  approval  of  the  contract,  which  the  commissioner  might  make, 
it  could  provide  for  the  cost  of  the  work  by  assessments  upon  the  real 
property  fronting  on  the  street,  enforce  collection  of  the  same,  and 
have  it  paid  into  the  general  fund  of  the  city  treasury  to  meet  the 
cost  and  expenses  of  the  improvement.  Sections  19,  21,  Charter  of 
San  Jose. 

Assuming,  therefore,  the  facts  as  admitted  at  the  trial,  that  the 
contract  in  suit  was  authorized,  approved,  and  confirmed  by  the 
council;  that  the  contractor  had,  in  performance  of  it,  completed  the 
work,  and  that  the  city  had  accepted  it, — the  legal  presumption  arose 
that  all  the  steps  prescribed  by  the  charter,  by  which  authority  was 
given  to  enter  into  the  contract,  were  taken  to  make  the  authority 
effectual,  and  that  the  authority  was  exercised  by  the  ofiQcials  of  the 
city  in  a  legal  and  authorized  manner,  (Argenti  v.  San  Francisco,  16 
Cal.  282;)  and  as  the  work  was  performed  to  the  satisfaction  of  the 
city,  and  the  city  accepted  it,  the  .contractor  was  entitled  to  receive 
the  compensation,  and  the  city  became  liable  to  pay  it,  according  to 
the  terms  of  the  contract.  It  is  well  settled,  "when  the  legislature 
has  invested  the  corporation  with  the  power  to  improve  streets,  i^nd 
raise  the  money  to  pay  the  costs  of  such  improvement  by  an  assess- 
ment, and  persons  have,  on  the  faith  of  this  power  and  the  stipula- 
tions of  the  corporation,  performed  the  contract,  and  the  contractor 
has  become  entitled  to  the  consideration,  there  is  a  contract  obliga- 
tion to  pay,  valid  in  all  respects,  that  may  be  enforced."  Argenti  v. 
San  Francisco,  supra;  Goodale  v.  Fennell,  27  Ohio  St.  426.  And. the 
city  is  liable  to  pay,  under  its  contract,  to  the  same  extent  and  in 
the  same  manner  as  a  private  corporation  or  a  natural  person.  Dill. 
Mun.  Corp.  §  749. 

Now,  the  contractual  obligation  assumed  by  the  defendant  was  con- 
tained in  the  following  terms  of  the  contract,  namely : 

''In  consideration  of  said  work  the  party  of  the  second  part  (that  is  to  say, 
the  contractor)  shall  be  entitled  to  receive,  have,  and  recover  from  the  city 
of  San  Jose  the  said  sum  of  $8,400, — 70  per  cent,  in  gold  and  80  per  cent,  in 
silver, — ^in  the  manner  prescribed  by  law,  and  in  accordance  with  an  act  of  the 
legislature  of  the  state  of  California,  entitled  <An  act  to  reincorporate  the  city 
of  San  Jose,  approved  March  17,  1884.*" 
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The  obligation  of  the  city  was,  therefore,  to  pay  in  the  manner  pre- 
scribed by  the  charter.  At  the  date  of  the  contract  section  22  of  the 
charter  read  as  follows : 

"If  the  work  shall  be  accepted  by  the  commissioner  of  streets,  the  city  en- 
gineer, and  the  chairman  of  the  street  committee,  the  mayor  and  common 
council  shall,  at  the  next  regular  meeting  after  said  acceptance,  draw  a  war- 
rant upon  the  general  fund  in  favor  of  the  contractor  for  the  amount  due 
upon  sucli  contract;  but  no  warrant  shall  be  drawn  or  liability  created  until 
such  written  acceptance  is  duly  filed." 

But  on  the  thirtieth  of  March,  1878,  the  section  was  amended  as 
follows : 

"Whenever  any  such  work  is  accepted,  the  city  clerk  shall,  upon  the^  filing 
of  said  certificate  of  acceptance  as  aforesaid,  give  notice  thei^of  by  publica- 
tion for  five  consecutive  days  in  some  daily  newspaper,  printed  and  published 
in  the  city  of  San  Jose.  Said  notice  shall  state  the  amount  due  by  said  city 
for  said  work,  and  that  warrants  will  be  drawn  for  the  payment  of  the  same 
at  the  next  regular  or  special  meeting  of  the  mayor  and  common  council,  and 
that  within  said  time  all  laborers  or  persons  furnishing  materials, — perform- 
ing labor  or  furnishing  materials  used  in  the  performance  of  the  contract  for 
the  improvement  of  such  street, — may  file  with  the  city  clerk  a  statement 
of  their  claims  for  labor  or  materials  so  furnished ;  and  if  said  accounts  or 
statements  so  filed  are  undisputed  by  the  contractor,  warrants  shall  be  drawn 
therefor,  in  favor  of  the  persons  presenting  such  claims,  to  the  extent  of  the 
contract  price,  or  so  much  thereof  as  may  then  be  due  said  contractor  from 
said  city.  If  the  aggregate  of  the  claims  so  filed  with  the  city  clerk  amounts 
to  more  than  the  contract  price  for  said  work,  or  the  amount  then  due  from 
said  city  to  said  contractor,  then,  and  in  that  case,  the  warrants  shall  be 
drawn  in  favor  of  the  persons  filing  said  claims,  so  that  each  person  shall  re- 
ceive his  pro  rata  share  of  the  amount  due  the  contractor  from  said  city,  and 
said  payments  shall  be  made  to  such  persons  so  filing  claims  in  preference  to 
any  claim  due  to  said  contractor,  or  to  any  assignee  from  him.  If  said  claims 
80  filed,  or  any  one  of  them,  are  disputed  by  said  contractor,  the  amount 
thereof  shall  be  retained  by  the  city  treasurer  until  the  same  shall  be  adjudi- 
cated in  a  court  having  competent  jurisdiction.  All  warrants  under  this  sec- 
tion shall  be  drawn  on  the  general  fund,  but  no  warrant  shall  be  drawn,  or 
liability  created,  until  such  written  acceptance  is  duly  filed." 

Written  acceptance  of  the  work  was  filed,  as  prescribed  by  the 
charter,  on  the  twenty-ninth  of  July,  1878.  On  that  day  the  liabil- 
ity of  the  city  accrued,  and,  under  the  provisions  of  the  charter,  the 
city  undertook  to  discharge  its  obligation.  For  that  purpose  it  caused 
notice  to  be  given,  as  required  by  the  charter,  and,  pursuant  to  the 
notice,  cerl;ain  assignees  of  the  contractor,  and  some  laborers,  sub- 
contractors, and  material-men,  who  had  done  work  for  and  furnished 
the  contractor  with  materials,  which  he  used  in  the  performance  of 

his  contract,  filed  claims  for  the  amount  of  $ .     Of  these  claims, 

those  of  the  assignees,  and  12  of  the  claims  of  laborers,  subcontract- 
ors, and  material-men,  were  undisputed.  The  contractor  examined 
the  12  claims,  and  under  his  own  signature  indorsed  each  one  "cor- 
rect." The  others  he  disputed.  The  undisputed  claims  were  allowed 
by  the  council,  and  ordered  paid;  the  disputed  claims  were  not  al- 
lowed.    Upon  the  allowed  claims  warrants  were  issued  to  the  claim- 
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ants  for  the  sum  of  $1,423.75,  which  were  presented  to  the  treasurer 
and  paid.  Warrants  were  also  issued  to  the  contractor  himself  for 
the  sum  of  $1,518.05,  which  were  paid.  These  payments  left  due 
a  balance  of  about  $700,  which  the  council  ordered  to  be  retained  in 
the  city  treasury  to  abide  the  judicial  determination  of  an  action  which^ 
the  contractor  admitted,  was  pending  between  some  of  the  disputed 
claimants  and  himself. 

By  examining  and  indorsing  as  ''correct"  the  undisputed  claims 
filed  against  him,  we  think  the  contractor  himself  authorized  the  city 
authorities  to  pay  them  to  the  claimants,  and  waived  his  right  to  re- 
ceive the  money  therefor,  and  that  in  paying  them  to  the  claimants, 
and  in  retaining  the  balance  in  the  city  treasury  to  abide  the  adjudi- 
cation of  proceedings  pending  between  the  disputed  claimants  and 
the  contractor,  the  city  discharged  its  liability  upon  the  contract; 
for  the  charter  was  a  part  of  the  contract.  The  contractor  knew  that 
the  city,  in  the.  execution  and  performance  of  the  contract,  could  act 
only  according  to  the  corporate  powers  conferred  upon  it  for  those 
purposes,  and  he  contracted  to  do  the  work  knowing  that  he  could 
only  receive  compensation  for  it  from  the  city  in  the  manner  prescribed 
by  the  charter;  and  as  compensation  was  awarded  to  him  in  the 
manner  prescribed  by  the  charter  under  which  the  work  was  completed, 
there  was  no  enforceable  liability  against  the  city  upon  the  contract. 

Judgment  and  order  affirmed. 

We  concur :     Boss,  J. ;  McKinstry,  J. 


<67  Cal.  89) 

Myebb  v.  Beikstein  and  others.     (No.  8,730.; 

Filed  May  29, 1885. 

HB8UI.TING  Trust,  Action  to  Establish— Evidence. 

Id  an  action  against  the  representatives  and  devisees  of  an  alleged  trustee, 
to  establisli  a  resulting  trust  in  land,  by  an  assignee,  tlie  assignor  and  alleged 
original  cestui  que  trust  may  testify  as  to  transactions  between  himself  and  the 
trustee  prior  to  the  death  of  such  trustee ;  and,  such  action  not  being  based  on 
a  claim  or  demand  against  the  estate  of  a  decedent,  such  evidence  is  not  mpxle 
inadmissible  by  slatute.    Section  1880.  Code  Civil  Proc.  Cal. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

J.  B,  Relnstein,  for  appellant. 

Horace  Haws,  for  respondent. 

Thornton,  J.  This  action  was  brought  to  establish  a  resulting 
trust  in  a  parcel  of  land  claimed  to  have  been  purchased  by  S.  H. 
Collins  and  M.  Eeinstein, — the  latter,  testator  of  defendants  0.  Bein- 
stein  and  A.  Vaenberg, — when  partners,  and  paid  for  with  partnership 
funds.     The  parcel  had  been  conveyed  to  M.  Eeinstein.     The  action 
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was  brought  by  plaintiff  as  the  assignee  of  Collins.  Judgment  passed 
for  plaintiff.  Defendants  moved  for  a  new  trial,  which  was  denied, 
and  tbey  prosecute  this  appeal  from  the  judgment  and  order  denying 
the  new  trial. 

Collins,  as  stated  above,  the  assignor  of  plaintiff  and  the  partner 
of  M.  Beinstein,  who  had  departed  this  life  before  the  commencement 
of  this  action,  was  called  as  a  witness  and  sworn.  He  had  testified 
that  he  was  the  person  named  as  S.  H.  Collins  in  the  complaint; 
that  he  resided  in  San  Francisco,  and  had  business  transactions  with 
M.  Reinstein  in  his  life-time.  When  this  question  was  put  to  him 
by  plaintiff's  counsel,  "What  transactions  did  you  have  with  him?" 
at  this  point  an  objection  was  made  by  counsel  for  defendants^  as 
follows : 

"Defendant  objected  to  any  testiraonyon  the  pai-t  of  the  witness  Collins  as 
to  such  transactions  with  said  Marcus  Beinstein,  against  the  executors  of 
said  Marcus  Beinstein,  on  the  ground  that  the  evidence  is  incompetent,  irrel- 
evant, and  immaterial,  aud  specially  excluded  by  section  1880  of  the  Code  of 
Civil  Procedure  of  the  state  of  California;  it  appearing  from  the  amended 
complaint  herein,  and  not  denied  in  the  answer,  that  said  Collins  is  the  plain- 
tiff's'immediate  assignor  of  the  premises  in  controversy,  and  the  said  Marcus 
Beinstein  died  before  the  filing  of  Uie  complaint  herein." 

The  objection  was  soon  afterwards  renewed,  substantially,  by  de- 
fendants, as  to  any  testimony  of  the  witness  relative  to  transactions 
had  with  Beinstein  prior  to  his  death.  The  objection  was  overruled. 
The  witness  testified  fully  in  relation  to  transactions  of  the  character 
referred  to  in  the  objection.  An  exception  was  reserved  by  defend- 
ants, and  the  ruling  is  now  urged  as  error. 

We  think  the  objection  was  so  taken  as  to  raise  the  question  of  the 
competency  of  Collins  to  testify  as  to  any  transaction  occurring  be- 
fore M.  Beinstein's  death.  Collins  was  not  a  wholly  incompetent 
witness ;  his  incompetency,  if  any,  was  a  qualified  one.  He  was  at 
any  rate  competent  to  testify  to  any  matter  relevant  to  the  issues  in 
the  cause,  occurring  subsequently  to  Beinstein's  decease,  and  in  fact 
some  of  his  testimony  was  of  this  character.  The  objection  referred 
to  section  1880,  Code  Civil. Proc,  as  rendering  him  incompetent  to 
testify  to  the  matters  covered  by  the  objection.  We  think  this  refer- 
ence, with  the  other  portions  of  the  objection,  sufficiently  informed 
the  court  and  the  defendants  that  the  objection  was  to  the  competency 
of  Collins  to  the  matters  specifically  referred  to  by  counsel  for  defend- 
ants. The  points  presented  in  the  form  of  words  adopted  by  defend- 
ants' counsel  in  stating  his  objection,  was  beyond  an  objection  that 
the  testimony  of  the  witness  was  incompetent,  immaterial,  and  irrel- 
evant. The  court  below  so  understood  it,  and  we  think  it  understood 
it  properly.  The  objection  was  properly  taken  in  limine^  before  the 
witness  had  given  any  testimony  which  was  within  the  objection. 

The  question  remains  for  determination,  was  Collins  a  competent 
witness  as  to  the  transactions  objected  to?  If  he- was  not/ the  court 
v.7p,no.4 — 18 
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committed  an  error  affecting  materially  the  interests  of  defendants. 
If  he  was  competent,  there  was  no  error.  The  objection  is  based  on 
section  1880,  Code  Civil  Proc.  That  section,  so  far  as  relates  to  the 
question  before  us,  is  as  follows : 

"The  following  persons  cannot  be  witnesses:  *  '  *  (3)  Parties  or  as- 
sjgnoi-s  of  pai-ties  to  an  action  or  proceeding,  or  porsons  in  whose  behalf 
an  action  or  proceeding  is  prosecut^  against  an  executor  or  administrator, 
upon  a  claim  or  demand  against  the  estate  of  a  deceased  person,  as  to  any 
matter  of  fact  occurring  before  the  death  of  such  deceased  person." 

We  are  of  opinion  that  the  witness  was  competent.     The  action 
was  not  on  a  clajim  or  demand  against  the  estate  of  Reinstein.     The 
plaintiff  asserted  that  the  interest  in  the  land  sued  for  constituted  no 
part  of  M.  Reinstein's  estate,  but  was  held  in  trust  by  Reinstein  for 
Collins  or  his  assigns,  and,  after  his  death,  by  the  defendants,  his 
devisees  and  successors.     The  defendants  asserted  that  no  such  trust 
existed,  but  that  Reinstein,  their  devisor,  held  the  lands  as  his  own 
estate,  and  that  they  had  succeeded  to  his  right.     The  very  question 
to  be  determined  here  was  whether  the  interest  sought  to  be  recovered 
was  a  part  of  Reinstein's  estate  or  not.     If  it  was  a  part  of  his  estate, 
then  no  trust  existed ;  if  the  trust  existed,  he  held  it  in  trust  in  his 
life-time,  and  the  interest  passed  to  his  successors  to  the  legal  title, 
clothed  with  the  trust.     To  hold  that  the  claim  or  demand  here  at- 
tempted to  be  enforced  was  a  part  of  the  estate,  and  thus  render  the 
witness  incompetent,  would  be  to  determine  in  advance  the  very  ques- 
tion to  be  determined  on  the  trial  of  the  action.     By  so  holding  we 
would  assume  the  very  question  to  be  tried  and  settled  by  the  con- 
testation between  the  parties.     This  we  are  not  allowed  to  do.     It 
may  be  admitted,  though  we  are  not  now  willing  to  concede  it,  that  it 
would  be,  as  an  abstract  question,  unjust  that  Collins  should  be  allowed 
to  testify  in  the  cause  while  Reinstein's  lips  are  sealed  by  death. 
But  this  was  a  question  for  the  consideration  of  the  legislature,  to  be 
settled  by  it,  and  it  has  not,  as  we  construe  the  language  used  by  it 
in  framing  the  section  invoked,  thought  proper  to  go  so  far  as  to  ap- 
ply the  rule  prescribed  by  the  section  to  all  actions  brought  against 
an  executor  or  administrator.     The  section  of  the  statute  in  New  York 
is  much  broader  in  its  language  (section  399  of  the  New  York  Code 
of  Procedure;  see  Voorhies'  Code,  Ed.  of  1870,  p.  626)  than  that  of 
this  state.     Our  attention  has  been  called  to  no  act  or  case  constru- 
ing it  in  any  other  state  where  the  form  of  words  used  in  the  statute 
is  the  same  as  that  adopted  in  section  1880,  Code  Civil  Proc. 

We  have  looked  into  the  cases  of  Fallon  v.  Butler,  21  Gal.  24,  and 
Estate  of  McCausland,  52  Cal.  568,  cited  by  counsel,  but  they  throw 
little,  if  any,  light  upon  the  question  herein  discussed.  We  refer  to 
them  to  show  that  they  were  not  overlooked  in  considering  this  case. 
The  evidence  of  Collins  was  neither- incompetent,  irrelevant,  nor  im- 
material, and  the  testimony  in  the>case  was  of  a  character  sufficient 
to  establish  the  trust  as  claimed  by  plaintiff. 
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It  follows  that  the  judgment  and  order  mast  be  affirmed;  and  it  is 
BO  ordered. 

We  concur :     Myrick,  J. ;  Sharpstbin,  J. 

(67  Cal.  93) 

KuTz  V.  Fleisher.     (No.  8,715.) 

Filed  May  29,  1885. 

1.  Stockbroker s—Parol  Agreement  to  Buy  and  Sell  Stocks. 

An  agreement  between  stockholders  by  parol,  whereby  one  is  to  buy  and  sell 
stocks  tor  the  account  of  the  other,  and  for  such  purposes  to  make  advances  of 
money,  and  pay  assessments  on  the  stocks  bought,  is  a  valid  agreement. 

2.  Open  Account — Accrual  of  Aci'ion  on. 

The  time  of  accrual  of  an  action  to  recover  a  balance  due  on  a  mutual  open 
and  current  account,  where  there  had  been  reciprocal  demands  between  the 
parties,  is,  from  the  date  of  the  last  item,  proven  in  the  account  on  either  side. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

Carl  T.  GraeJ]  for  appellant. 

Naphthaly,  Freidenrich  do  Ackerman,  for  respondent. 

Thornton,  J.  We  find  no  error  in  this  record.  It  was  not  a  case 
of  a  sale  of  personal  property  by  a  vendor  to  a  vendee,  but  of  a 
broker  (plaintiff)  purchasing  and  selling  stocks  for  account  of  an- 
other, (defendant,)  advancing  money  for  the  purpose,  and  paying  as- 
sessments on  the  stocks  purchased.  The  whole  transaction  was  had 
under  an  agreement  entered  into  in  advance  of  the  purchases  being 
made.  It  was  no  part  of  the  terms  of  the  agreement  that  it  was  not 
to  be  performed  within  one  year  from  the  making  thereof.  On  the 
foregoing  facts,  it  follows  that  section  26  of  article  4  of  the  constitu- 
tion ;  sections  1624,  subds.  1,  4,  Civil  Code;  section  1973,  subds.  1,  4, 
Code  Civil  Proc, — have  no  application  in  this  case. 

The  agreement  as  enforced  could  be  made  by  parol,  and  therefore 
section  1739,  Civil  Code,  has  nothing  to  do  with  the  case.  The  claim 
of  interest  at  1^  per  cent,  per  month  was  withdrawn.  The  verdict  is 
not  against  law,  nor  is  it  unsustained  by  the  evidence.  It  might  be 
improved  as  to  the  form,  but  it  is  sufficiently  certain,  and  is  within 
the  issues.  The  evidence  on  which  one  verdict  as  to  tliat  part  of 
plaintiff's  claim,  styled  in  the  verdict  "stock  account,"  consists  of  an 
account  mainly  between  plaintiff  and  defendant,  all  of  which  grew 
out  ot  buying  and  selling  stocks  under  the  agreement  above  stated. 
This  sufficiently  explains  the  use  of  the  words  ''stock  account  in  the 
verdict.  Granting  that  a  stated  account  was  not  proved,  a  recovery 
might  be  sustained  on  the  counts  for  money  lent  and  money  paid. 

The  cause  of  action  was  not  barred  by  the  statute  of  limitations. 
The  action  is  really  one  to  recover  a  balance  due  on  a  mutual,  open, 
and  current  account,  where  there  had  been  reciprocal  demands  be- 
tween the  parties,  and  in  such  case  the  cause  of  action  accrues  from 
the  time  of  the  last  item  proved  in  the  account  on  either  side.     Tb'f 
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account  was  proved^  and  the  last  item  recoverable  in  this  action,  -on 
the  credit  side  of  the  account,  bears  date  twenty-eighth  day  of  Jan- 
uary, 1882,  and  on  its  debit  side,  November  17,  1881.  The  cause 
of  action  in  this  case  could  only  be  barred  in  three  years  from  its  ac- 
crual. The  action  was  commenced  on  the  twentieth  day  of  March, 
1882.  It  follows  that,  computing  from  either  of  the  above-mentioned 
dates  of  last  items,  the  action  was  not  barred.  The  court  committed 
no  error  in  refusing  the  requests  for  instructions  preferred  by  counsel 
for  defendant.  They  referred  to  matters  not  in  the  case. 
The  judgment  and  order  must  be  affirmed.     So  ordered. 

We  concur:     Myriok,  j.;  Shabpstein,  J. 

(67  Cal.  105) 

Palmbb  V.  Snyder.     (No.  9,547.) 
Filed  >  une  2, 1885. 

JURISDIGTIOK  OP  JUSTICE'S  CODRT  IN  SAN  DiEGO — ChANOE  OP  PLACE  OP  TrIAL. 

Under  the  California  statute  of  1875-76,  reincorporating  the  city  of  San 
Diego,  an  action  properly  brought  before  a  justice  of  the  peace  of  auch  city 
may  be  transferred  for  trial  before  a  justice  whose  office  is  outside  of  the  city. 
The  general  statute  as  to  change  of  place  of  trial  is  applicable  to  such  cases. 
Code  Civil  Proc.  Cal.  H  833-836. 

In  oank.  Appeal  from  the  superior  court  of  the  county  of  San 
Diego.  The  appeal  is  taken  from  a  judg  nent  granting  a  writ  of  man- 
date to  compel  the  trustees  of  San  Diego  city  to  audit  plaintiff's  claim, 
based  on  a  judgment  in  a  justice's  court. 

E.  W.  Hendricky  for  appellant. 

Works  <£  Titus  and  Conklin  d  Tlunsaker,  for  respondent. 

Bt  th!e  Court.  1.  The  appellant  claims  that  the  justice  of  the 
peace  of  National  township  had  no  jurisdiction  of  the  case,  and  that 
a  judgment  rendered  by  any  justice  having  his  office  out  of  the  city 
of  San  Diego,  in  a  case  under  section  12  of  the  act  to  reincorporate 
the  city  of  San  Diego,  is  void.  St.  1875-76,  p.  812.  The  act  does 
not  say  that  a  judgment  shall  not  be  recovered  before  any  justice  out 
of  the  city.  The  action  was  properly  brought  before  a  justice  of  the 
city,  and,  at  the  special  instance  and  request  of  the  city,  was  trans- 
ferred to  a  justice  of  National  township,  in  the  same  county.  We 
think  the  latter  justice  had  jurisdiction.  There  is  nothing  in  the  act 
referred  to,  to  show  that  sections  833  and  835,  Code  Civil  Proc,  are 
not  applicable  to  this  case,  as  to  change  of  place  of  trial. 

2.  We  find  nothing  in  the  act  which  shows  error  in  the  order  that 
the  defendants,  the  board  of  trustees,  audit  and  allow  plaintiff's  claim 
and  issue  warrant  therefor. 

Judgment  affirmed. 
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(67  Cal.  lU) 

£[0BSWBLL  V.  Buiz.     (No»  9,893.) 
FUed  Jane  8, 1885. 

1.  LOOATTON  OF  MlNING  CLAIMS— RiGHT  TO  POSSESSION. 

A  p&rty  who  goes  upon  United  States  mineral  lands,  and,  without  complying 
witli  the  requirements  of  the  law,  or  of  any  federal,  district,  or  local  custom, 
works  thereon,  and  relies  exclusively  on  his  possession  and  work,  is  not  en- 
titled to  the  possession  as  against  another  party  who  subsequently  peaceably 
locates  a  mining  claim  covering  the  same  ground,  and  comphes  in  all  respects 
with  the  requirements  of  the  federal  and  district  mining  laws,  rules,  and  regu- 
lations; and  the  former  is  a  transgressor  from  the  time  such  second  party  has 
perfected  his  location  and  complied  with  the  law. 

2.  BaHB — BOUKDART  OF  CLAIM. 

The  provision  of  the  mining  laws  requiring  the  lines  of  each  claim  to  be  par- 
allel to  each  other  is  merely  directory,  and  no  consequence  attaches  to  a  devia- 
tion from  such  provision. 

Department  2.  Appeal  from  the  superior  court  of  the  county  of 
Los  Angeles. 

Howard  d  Roberts,  for  appellant. 

Smith  dt  Hupp,  for  respondent. 

Shabpstein^  J.  The  instructions  given  at  the  request  of  the  de- 
fendants in  some  instances  contradict  those  which  were  given  at  the 
request  of  the  plaintiffs*  For  example^  one  instruction,  given  at 
plaintiffs'  request,  reads : 

"You  are  instructed  that  If  a  party  goes  upon  the  mineral  lands  of  the 
United  States  and  works  thereon,  without  complying  with  the  requirements 
of  any  law,  either  fedei-al,  district,  or  local  customs,  and  relies  exclusively  on 
his  possession  or  work,  and  a  second  party  locates  peaceably  a  mining  claim 
covering  the  same  ground,  and  in  all  respects  complies  with  the  requirements 
of  the  federal  and  district  mining  rules,  laws,  and  regulations,  then  such  sec- 
ond party  is  entitled  to  the  possession  of  such  mineral  ground  as  against  the 
party  in  prior  possession,  who  is,  from  the  time  said  second  party  has  per- 
fected his  location  and  complied  with  the  law,  a  transgressor." 

At  the  request  of  defendants  tne  following  was  given : 

"The  jury  are  instructed  that,  independently  of  any  mining  laws  or  cus- 
toms, a  party  who  first  takes  possession  of  an  unclaimed  mineral  lode  for 
mining  purposes,  may  hold  the  same  by  actual  work  and  occupation,  to  the 
extent  of  such  work  and  occupation,  as  against  all  the  world,  except  the  par- 
amount proprietor,  provided  that  he  neither  claims  nor  holds  in  excess  of  that 
to  which  he  would  be  entitled  by  virtue  of  a  compliance  with  the  mining 
laws." 

The  law  is  correctly  stated  in  the  one  first  given.  Morenhaut  y» 
Wilsonj  62  Cal.  263;  Chapman  v.  Toy  Long,  4  Sawy.  28;  McCormick 
V.  Varnes,  2  Utah,  355;  Belk  v.  Meagher,  104  U.  S.  284;  Hopkins  v. 
Noyes,  4  Mont.  650 ;  S.  C.  2  Pao.  Rep.  280. 

In  the  Eureka  Case,  4  Sawy.  302,  the  court.  Field,  J.,  delivering 
the  opinion,  said: 

"The  provision  of  the  statutes  of  1872,  requiring  the  lines  of  each  claim  to 
be  parallel  to  each  other,  is  merely  directory,  and  no  consequence  is  attached 
to  a  deviation  from  its  direction." 
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The  court  was  requested  by  plaintiffs  to  bo  instruct  the  jury,  and 

refused  to  do  so.     We  think  the  instruction  should  have  been  given. 

The  other  exceptions  are  overruled.    Judgment  and  order  reversed. 

We  concur :     Thornton,  J. ;  Myrick,  J.    * 

(67  Cal.  106) 

Stephenson  v.  Hawkins.     (No.  9,720.) 

Filed  Juno  3, 1885. 

1.  Mortgage— Release— Cancellation  for  Fraud  and  Mistake—Eyidence- 

In  a  proceeding  to  cancel  a  release  of  mortgage,  on  the  ground  of  fraudulent 
representation  and  mistake,  in  the  absence  of  evidence  of  such  fraud  or  mistake, 
the  release  cannot  be  avoided  on  the  mere  ground  of  want  of  consideration. 

2.  Same- Declarations  op  Mortgagee,  Admissibilitt  op. 

In  an  action  to  cancel  a  release  of  mortgage,  executed  bj  plaintiff's  intestate, 
on  the  ground  of  fraud  and  mistake,  evidence  of  declarations  made  by  such  in- 
testate after  the  execution  of  such  release  is  inadmissible. 

Department  2.  Appeal  from  the  superior  court  of  the  county  of 
Los  Angeles. 

W.  P.  Gardener,  W.  D.  Gould,  and  Blackstock  d  Sheppard,  for  ap- 
pellant. 

A,  Af.  Stephens  and  Williams  d  Williams,  for  respondent. 

Sharpstein,  J.  The  plaintiff,  as  administrator  of  the  estate  of  Eli 
W.  Hawkins,  deceased,  alleges  that  he  in  his  life-time  was  induced  to 
enter  of  record  in  due  form  the  satisfaction  of  a  mortgage  executed 
by  the  defendants  P.  B.  Hawkins  and  Arnold  upon  certain  real  estate, 
of  which  they  were  the  owners,  to  secure  the  payment  of  their  promis- 
sory note  to  said  intestate,  by  the  agreement  of  said  mortgagors  that 
defendant?.  B.  Hawkins  should  convey  his  interest  in  .said  promis- 
sory note  to  defendant  Arnold,  and  he  to  defendant  Adaline  Hawk- 
ins, and  she  to  the  defendants  Edward  Hawkins,  Effie  Hawkins,  and 
Eli  Hawkins,  minor  children  of  said  intestate,  to  be  held  by  them  in 
trust  for  him.  The  several  conveyances  were  made,  but  that  from 
defendant  Adaline  to  said  minor  children  conveyed  the  property  to 
them  absolutely,  and  not  in  trust  for  said  intestate.  And  the  con- 
veyance from  defendant  Arnold  to  said  defendant  Adaline,  who  is,  and 
at  the  time  of  the  execution  of  said  deed  was,  the  wife  of  said  defend- 
ant P.  6.  Hawkins,  expresses  on  its  face  a  consideration  of  one  dol- 
lar. 

It  is  alleged  that  the  sole  consideration  for  releasing  the  mortgage 
was  the  agreement  of  the  defendants  P.  B.  Hawkins  and  Arnold  that 
the  legal  title  to  the  property,  by  the  circuitous  method  above  stated, 
should  be  vested  in  intestate's  said  minor  children,  to  be  by  them 
held  in  trust  for  him;  and  that  said  agreement  was  not  carried  out. 
Appellant's  insistence  is  that  the  conveyance  is  in  terms  absolute, 
and  does  not  convey  any  title  whatever,  because  the  conveyance  from 
defendant  Arnold  to  defendant  Adaline,  the  grantor  in  said  deed  to 
said  minors,  expresses  a  valuable  consideration,  which,  she  being  a 
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married  woman  at  the  time,  vested  the  title  in  the  community.  And 
it  is  alleged  in  the  complaint  that  said  defendants  P.  B.  Hawkins  and 
Arnold  falsely  and  fraudulently  represented  to  said  intestate  that  the 
deed  of  said  defendant  Adaline  to  said  minors  conveyed  a  perfect  le^al 
title  to  them  in  trust  for  him,  and  that  on  the  faith  of  that  represen- 
tation he  released  said  mortgage.  Therefore,  the  plaintiff  prays  to 
have  said  release  canceled,  and  for  a  judgment  of  foreclosure  of  the 
mortgage. 

The  infant  defendants,  hy  their  guardian,  deny  in  their  answer  all 
the  allegations  upon  which  the  plaintiff  bases  his  claim  to  have  the  re- 
lease of  the  mortgage  canceled;  and,  after  the  plaintiff  had  intro- 
duced his  evidence  upon  the  issues  so  raised,  and  rested,  the  court, 
on  motion  of  defendants,  granted  a  nonsuit.  Plaintiff  moved,  on  a 
statement,  for  a  new  trial,  which  was  denied;  and  from  that  order 
this. appeal  is  taken. 

There  is  no  evidence  tending  to  prove  that  any  misrepresentations 
were  made  to  the  intestate,  or  that  he  did  not  know  the  exact  character 
and  effect  of  the  several  deeds  executed  in  consideration  of  his  releas- 
ing his  mortgage  on  the  premises.  One  witness  who  was  present  at 
the  negotiation  testified  that  the  only  consideration  for  the  release  of 
the  mortgage  was  "the  deed  of  Adaline  Hawkins,  executed  to  the 
children." 

Conceding  that  the  evidence  shows  that  no  part  qf  the  sum  claimed 
to  be  due  on  the  mortgage  was  ever  paid,  we  discover  no  evidence 
which  would  justify  any  court  in  finding  that  the  release  was  obtained 
by  misrepresentation,  or  executed  by  mistake.  In  the  absence  of  any 
such  evidence,  the  release  cannot  be  avoided  on  the  simple  ground  of 
want  of  consideration.  It  does  not  appear  that  the  consideration  was 
not  just  what  all  the  parties  contemplated,  and  the  evidence  intro- 
duced by  plaintiff  tends  to  prove  that  it  was. 

Evidence  of  declarations  made  by  intestate  after  he  had  executed 
the  release  was  clearly  inadmissible,  and  it  was  not  error  to  strike  it 
out  after  it  had  been  erroneously  admitted.  The  objection  to  the  in- 
troduction in  evidence  of  the  letter  of  defendant  P.  B.  Hawkins,  writ- 
ten long  after  the  execution  of  the  deeds,  was  properly  sustained. 

Order  aflSrmed. 

We  concur :     Thornton,  J. ;  Myrick,  J, 
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Wood  v.  Superior  Court.     (No.  11,031.) 

Filed  June  4, 1885. 

Apfbal  from  JuBTicB'a  Court— JuBTiFioATioK  of  Sureties. 

Where,  on  an  appenl  from  the  justice's  to  the  superior  court,  appellant  ijflvea 
an  undertaking,  and  the  sufficiency  of  the  sureties  thereon  is  excepted  to  bjr 
the  adverse  party,  and  neither  the  sureties  in  the  undertaking  nor  other  sure* 
ties  Justify ;  but,  instead  thereof,  appellant  flies  a  new  undertaking  with  other 
fureties»  and»  in  so  doing,  gives  no  notice  as  required  by  the  statute.  (Code 
Civil  Proc.  8  078,)-Hiuch  appeal  must  be  regarded  as  if  no  undertaking  had 
been  given. 

Department  2.  Appeal  from  the  superior  eoart  of  the  county  of 
Monterey. 

Oeil  A  Morehouae^  for  petitioner. 

Mr.  Webb,  for  respondent. 

By  thb  Court.  Certiorari.  In  perfecting  his  appeal  from  the 
justice's  court  to  the  superior  court,  the  appellant  gave  an  under- 
taking. The  adverse  party  excepted  to  the  sufficiency  of  the  sure- 
ties.  Neither  the  sureties  in  the  undertaking  nor  other  sureties  jus* 
tified;  but,  instead  thereof,  the  appellant  filed  a  new  undertaking 
with  other  sureties.  In  so  doing  he  gave  no  notice,  as  required  by  the 
last  clause  of  section  978,  Code  Civil  Proc.  Such  being  the  case,  "the 
appeal  must  be  regarded  as  if  no  such  undertaking  had  been  given." 
The  statute  is  peremptory.  Without  the  justification  of  the  sureties 
named  in  the  undertaking,  or  other  sureties  in  their  stead,  upon  no- 
tice to  the  adverse  party,  the  appeal  was  not  perfected,  and  the  supe« 
rior  court  has  no  jurisdiction  of  the  case.  The  motion  to  dismiss  th« 
appeal  should  have  been  granted. 

The  proceedings  in  the  superior  court  are  annulled. 
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SUPREME  COURT  OF  KANSAS. 
(SS  Kan.  664)  

Mitchell  and  others  t?.  Inslet  and  another. 

Filed  June  4,  1885. 

!L  Judgment— Whkn  Rendbrbi) — Journal  of  Coubt. 

Where  the  district  court  has  jurisdiction  of  the  parties  and  subject-matter  of 
the  action,  and  the  journal  of  the  court  recites  a  trial  and  judgment  in  term 
time,  the  record  imports  absolute  verity,  and  cannot,  in  a  collateral  proceeding, 
be  overthrown  by  parol  testimony  tending  to  show  that  the  trial  was  had  and 
the  judgment  rendered  in  vacation. 

2.  Res  Adjudicata— Effbct  of  Finding  of  Fact. 

A  finding  of  fact  of  the  trial  court  cannot  be  considered  an  adjudication,  or 
used  as  evidence,  unless  some  other  ground  can  Ue  found  for  its  use  than  merely 
that  it  is  a  finding  of  the  court.    Auld  v.  Smith,  23  Kan.  65. 

3.  MoRTGAGB— Absolute  Deed— Finding  in  Former  Action  of  £jectmbnt. 

In  an  action  of  ejectment,  the  plaintiff,  to  sustain  his  paramount  title,  relied 
upon  what  purported  upon  its  face  to  be  a  warranty  deed.  To  defeat  said  para- 
mount title,  the  defendant  showed  the  de<sd  was  executed  as  a  mortgage  only. 
The  court  trying  the  case  found,  among  other  things,  that  said  deed  was  in  ef- 
fect a  mortgage,  and  that  no  part  of  the  said  mortgage  had  been  paid,  but  ren- 
dered judgment  for  the  defendant.  In  a  subsequent  action  to  foreclose  said 
deed  as  a  mortgage,  the  finding  that  no  part  of  the  mortgage  had  been  paid, 
cannot  be  reganied  as  conclusive ;  therefore,  the  defendant  in  the  ejectment 
action  is  not  estopped  from  contesting  the  amount  due  on  the  mortgage  by  the 
findings  and  judgment  of  the  former  action. 

Error  from  Jefferson  county, 

Geo.  J,  Baker  and  Harris  dt  Harris,  for  plaintiffs  in  error. 
KeeUr  dt  Oephart  and  Lucien  Baker,  for  defendants  in  error. 
HoBTON,  C.  J.     The  facts  in  this  case  are  substantially  as  follows: 

On  October  4. 1878,  David  H.  Mitchell  and  his  then  wife,  Martha  B.  Mitch- 
ell, executed  and  delivered  to  M.  H.  Insley  their  warranty  deed,  conveying 
over  500  acres  of  land  in  Jefferson  county,  in  this  state.  On  October  8, 1880, 
Insley  filed  his  petition  in  the  district  court  of  Jefferson  county  against  Sarah 

A.  Mitchell  and  her  tenant,  James  M.  Kerr,  for  the  recovery  of  200  acres  of 
the  land  embraced  in  said  warranty  deed.  This  petition  followed  the  usual 
statutory  form.  Section  595,  Code.  To  this  petition  Sarah  A.  Mitchell  and 
her  tenant,  James  M.  Kerr,  filed  separate  answers.  Each  answer  contained 
only  a  general  denial  of  the  allegations  in  the  petition.  The  issues  thns 
formed  were  submitted  to  the  court  without  a  jury,  with  a  request  that  the 
court  find  the  facts  specifically  and  state  its  conclusions  of  law  thereon.  This 
was  done.  Among  other  findings  of  fact  were  the  following:  "That  on 
October  4,  1878,  Sarah  A.  Mitchell  borrowed  of  M.  H.  Insley  the  sum  of 
S2,000,  payable  within  one  year  from  date,  with  interest  at  12  per  cent,  per 
annum;  that  on  the  same  day  David  H.  Mitchell  and  his  then  wife,  Martha 

B.  Mitchell,  executed  and  delivered  to  M.  H.  Iiisley  their  warranty  deed  of 
the  lands  described  in  the  petition,  together  with  other  lands,  all  situate  in 
Jefferson  county;  that  this  deed  was  recorded  in  the  oflace  of  the  register  of 
deeds  of  Jefferson  county  on  October  5,  1878;  that  David  H.  Mitchell,  at  the 
execution  of  said  deed,  was  the  owner  in  fee-simple  of  the  land  described 
therein ;  that  M.  H.  Insley  executed  and  delivered  to  David  H.  Mitchell  a 
memorandum  in  writing,  at  or  about  the  same  time  of  the  receipt  of  said  deed» 
agreeing,  at  any  time  within  one  year  from  date  thereof,  to  reconvey  said 
land  to  David  H.  Mitchell  upon  the  payment  of  said  sum  of  82,000,  with  in^ 
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terest  at  12  per  cent,  per  annum ;  that  the  conveyance  of  said  land  was  in- 
tended as  security;  that  neither  said  sum  of  money,  nor  interest,  nor  any  part 
thereof,  had  been  paid  to  M.  H.  Insley;  that  M.  H.  Insley,  in  making  said 
Joan,  and  in  obtaining  said  deed,  acted  in  good  faith/'  The  court,  upon  th^ 
facts,  concluded  that  the  deed  and  memorandum  of  October  4,  1878,  consti- 
tuted a  mortagage  to  secure  the  payment  of  $2,000»  and  that  M.  H.  Insley  had 
a  lien  upon  the  land  described  therein  for  the  amount  due  upon  the  loan,  and 
that  his  remedy,  if  any,  was  not  by  ejectment.  Judgment  was  rendered  in 
that  action  for  the  costs  in  favor  of  defendants  Sarah  A.  Mitchell  and  James 
M.  Kerr. 

Subsequently,  and  on  Februarys,  1883,  Insley  commenced  his  action  in  the 
district  court  of  Jefferaon  county  against  David  H.  Mitchell,  Martha  B.  Mitch- 
ell, Sarah  A.  Mitchell,  V.  H.  Harris,  W.  A.  H.  Harris,  and  others,  to  fore- 
close, as  a  mortgage,  said  deed  of  October  4,  1878,  and  attached  to  his  peti- 
tion the  tlndlngs  of  fact  and  conclusions  of  law  found  and  stated  in  the  former 
action  of  M.  H.  Insley  v.  Sarah  A,  Mitchell  and  James  M,  Kerr.  David  H. 
Mitchell  and  his  wife,  Martha  B.  Mitchell,  admitted  the  correctness  of  Insley 's 
petition  and  the  allegations  therein  by  making  default.  Sarah  A.  Mitcbeil 
filed  a  separate  answer  and  cross-petition,  wherein  she  denied,  generally,  all  the 
allegations  of  the  petition.  She  also  alleged  that  the  findings  of  law  and  fact 
set  forth  in  the  petition  were  entirely  foreign  to  the  issues  in  the  ejectment 
action  between  Insley  and  liei*self,  and  that  the  court  rendering  judgment  in 
that  case  had  no  power,  authority,  or  jurisdiction  to  make  or  render  any  gen- 
eral or  special  judgment  therein;  and  that  the  findings  of  law  and  of  fact,  and 
judgment,  were  null  and  void.  She  further  alleged  that  the  title  to  the  prem- 
ises was  in  her  under  and  by  virtue  of  a  sheriff's  deed,  and  that  the  mortgage 
deed  of  October  4,  1878,  was  executed  with  the  intent  to  cheat  and  defraud 
her,  and  wsis  void.  The  defendants  V.  H.  and  W.  A.  H.  Harris  filed  separate 
answei-s,  which  contained  the  same  defenses  as  that  of  Sarah  A.  Mitchell,  and 
further  alleged  that  they  were  the  owners  in  fee-simple  and  in  the  peaceable 
possession  of  the  premises  described  in  their  answers.  They  also  alleged  that 
the  title  and  interest  of  the  other  defendants  were  wholly  inferior  to  and  void 
as  against  their  title.  Insley  filed  his  replies  to  the  various  answers  and 
cross-petitions     Trial  had  to  the  court  without  a  jury. 

It  is  claimed  that  the  district  court  erred  and  abused  its  discretion 
in  refusing  the  motion  of  Sarah  A.  Mitchell,  one  of  the  defendants, 
for  a  change  of  venue.  Her  motion  alleged  that  the  district  judge, 
Hon.  BoBERT  Crozier,  was  a  material  witness  on  the  trial  of  the  action, 
and  disqualified  to  sit  in  the  case.  Upon  the  hearing  of  the  motion, 
the  attorneys  of  Sarah  A.  Mitchell  stated  she  expected  to  prove  by 
the  district  judge  that  the  ejectment  action  of  Insley  against  herself 
and  Kerr  was  tried  in  Leavenworth  city,  Leavenworth  county,  in  va- 
cation, and  not  in  Jefferson  county;  that  the  alleged  judgment  was 
pronounced  in  Leavenworth  city  and  transmitted  to  the  clerk  of  the 
district  court  of  JefiFerson  county,  to  be  entered  as  of  the  last  day  of 
the  October  term  of  court  for  1882.  The  record  controverts  the  as- 
sertions of  the  attorneys  of  Sarah  A.  Mitchell,  and  shows  the  case 
was  tried  in  Jefferson  county  at  the  October  term  thereof  for  1882. 
The  record  imports  absolute  verity,  and  cannot  in  a  collateral  pro- 
ceeding be  overthrown  by  parol  testimony ;  hence  there  was  no  er- 
ror in  refusing  the  change  of  venue,  because  the  evidence  sought 
to  be  introduced  was  wholly  immaterial,  and  also  for  other  reasons. 
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In  re  Watson,  80  Kan.  753;  S.  C.  1  Pac.  Kbp.  775.  The  objection 
to  the  admission  of  the  record  in  the  ejectment  action,  on  the  groand 
that  the  case  was  tried  in  vacation,  for  a  like  reason  is  equally  unten- 
able. EarU  V.  Earh^  27  Kan.  538,  is  not  in  conflict  with  this  conclu- 
sion. In  that  case  the  fact  that  the  judgment  was  rendered  and  en- 
tered in  vacation  appeared  upon  the  face  of  the  record,  and  this  point 
was  raised  directly  in  the  petition  in  error. 

The  important  question  for  our  consideration  in  this  case  is  whether 
all  the  findings  of  fact  in  the  ejectment  action  are  conclusive  upon 
Sarah  A.  Mitchell  in  the  foreclosure  suit.  It  is  the  general  duty  of 
the  court  trying^a  case  to  find  upon  all  the  issuable  facts;  yet  find- 
ings which  are  not  necessarily  included  in  and  become  a  part  of  the 
judgment,  are  not  conclusive  in  other  actions.  Even  where  such  find- 
ings are  confirmed  by  final  judgment,  they  are  adjudications  only,  so 
far  as  they  are  necessarily  included  in  and  become  a  part  of  the  judg- 
ment. Auld  V.  Smith,  23  Kan.  65.  "A  thing  contained  in  the  find- 
ing or  verdict,  but  not  included  in  or  confirmed  by  the  judgment,  can- 
not be  considered  as  an  adjudication,  or  used  as  evidence,  unless  some 
other  ground  can  be  found  for  its  use  than  merely  that  it  is  contained 
in  such  finding  or  verdict."  Auld  v.  Smithy  supra;  McCandliss  v. 
Kelsey,  16  Kan.  557;  Brenner  v.  Bujelou\  8  Kan.  4:96. 

In  the  ejectment  action  Insley  claimed  title  paramount  to  that  of 
the  defendants.  The  defendants  had  the  right  to  show  anything  that 
would  tend  to  prove  or  disprove  the  plaintiffs*  cause  of  action.  Clayton 
V.  School-district,  20  Kan.  256.  As  all  the  parties  in  that  case  claimed 
title  from  David  H.  Mitchiell,  the  sheriff's  deed  to  Sarah  A.  Mitchell, 
and  the  deed  of  October  4,  1878,  to  M.  H.  Insley,  were  directly  in  is- 
sue. Both  of  these  alleged  titles  had  to  bear  judicial  investigation. 
The  findings  of  fact  were  made  at  the  request  of  the  parties,  and  it  is 
apparent  from  such  findings  that  the  court  found  that  the  deed  of  Oc- 
tober 4,  1878,  was  not  only  executed,  but  further  found  it  was  not 
fraudulent,  and  that  it  was  paramount  to  the  sheriff's  deed  to  Sarah 
A.  Mitchell.  In  this  condition  of  the  case,  to  defeat  Insley 's  title, 
Sarah  A.  Mitchell  undoubtedly  offered  her  evidence  showing  that  such 
deed  was,  in  effect,  a  mortgage  only.  All  the  findings,  except  the  one 
thatDo  part  of  the  mortgage  or  interest  had  been  paid,  were  adjudica- 
tions binding  until  reversed,  and  we  do  not  think  they  can  be  attacked 
collaterally.  We  do  think,  however,  the  finding  that  "said  sum  of 
money,  or  interest,  or  any  part  thereof,  has  not  been  paid, "  was  not  nec- 
essarily embraced  in  the  issues  or  included  in  the  judgment  in  eject- 
ment. The  defendants  in  the  ejectment  action  defeated  the  paramount 
title  of  Insley  when  they  established  that  his  deed  upon  which  he  relied 
was  a  mortgage  only.  The  makers  of  that  mortgage  were  not  parties 
in  tho  ejectment  action,  and  it  was  not  only  unnecessary,  but  out  of 
place,  to  have  an  account  taken  in  that  action  as  to  the  actual  amount 
of  money  due  upon  the  mortgage.  The  amount  due  on  the  mortgage 
in  the  ejectment  action  was  wholly  immaterial.     The  adjudication  is 
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conclusive  upon  the  parties  that  the  deed  was  a  mortgage,  and,  per- 
haps, that  sotnething  was  due,  but  not  the  amount;  therefore  Sarah 
A.  Mitchell  is  not  estopped  by  the  findings  and  judgment  in  the  eject- 
ment action  from  contesting  the  amount  due  on  the  mortgage.  The 
trial  court  committed  error  in  ruling  that  the  finding  of  the  amount 
due  upon  the  mortgage  in  the  ejectment  action  was  conclasive  in  the 
foreclosure  suit,  and  in  refusing  to  receive  evidence  tending  to  con- 
tradict said  finding. 

We  have  not  thought  it  necessary  to  refer  to  Y.  H.  and  W.  A«  H. 
Harris,  the  oth^^  defendants  in  the  foreclosure  suit,  in  connection 
With  the  findings  in  the  ejectment  action,  because  upon  the  trial  Y. 
H.  and  W<  A.  H.  Harris  claimed  to  own  the  lands  described  in  their 
answers  in  fee- simple  by  tax  deeds,  and  adversely  to  their  co-defend- 
ants. Their  alleged  title,  if  they  possess  any  title,  is  superior  to  that 
of  either  M.  H.  Insley  or  Sarah  A.  Mitchell,  and  therefore,  notwith- 
standing the  allegations  in  their  answer,  they  are  not  interested  in 
the  findings  or  proceedings  in  the  ejectment  action.  They  are  not 
called  upon  to  dispute  such  findings  or  judgments  Even  if  their  tax 
deeds  are  defective,  their  claims  thereunder  are  not  interfered  with  in 
any  way  by  the  priorities  of  the  inferior  liens  of  the  other  parties. 

It  is  not  necessary  to  dispose  of  the  other  questions  submitted,  as  a 
new  trial  must  be  had ;  and  it  is  more  than  probable  that  Y.  H-  and  W. 
A.  H.  Harris  will,  with  the  consent  of  the  court,  amend  their  answers, 
and  thus  the  issues  may  be  somewhat  changed  at  another  trial.  The 
judgment  of  the  district  court  will  be  reversed,  and  cause  remanded 
for  further  proceedings  in  accordance  with  the  views  herein  expressed. 

(All  the  justices  concurring.) 


(33  Kan.  660) 

Atchison,  T.  4;  S.  F.  E.  Co.  v.  Wagnbb. 

Filed  June  4,  1885. 

1.  Railroad  Comp ant— Risks  Assumed  by  Employe. 

An  employe  of  a  railroad  company,  by  virtue  of  his  employment,  assumes 
all  the  ordinary  and  usual  risks  and  hazards  incident  to  his  employment. 

2.  Bamb— Company  not  an  In suker— Machinery. 

As  between  a  railroad  company  and  its  employes,  the  railroad  company  is  not 
an  insurer  of  the  perfection  of  any  of  its  machinery,  appliances,  or  instrumen- 
talities for  the  opxiration  of  its  railroad. 

3.  S'AME— Duty  op  Company. 

As -between  a  railroad  company  and  its  employes,  the  railroad  company  is  re- 
quired to  exercise  reasonable  and  ordinary  care  and  diligence,  and  only  such, 
in  furnishing  to  its  employes  reasonably  safe  machinery  and  instrufn^n  tali  ties 
for  the  operation  of  its  railroad. 

4.  Same — Kbgligbncb— Burden  op  Proof. 

It  will  be  presumed,  in  the  absence  of  anything  to  the  contrary,  that  the  rail- 
road company  performs  its  duty  in  such  cases ;  and  the  burden  of  proving  other- 
wise will  rest  upon  the  party  asserting  that  the  railroad  company  has  not  per- 
formed its  duty. 
6.  Bamb— Evidence. 

And  where  an  emplove  seeks  to  recover  damages  for  injuries  rcRulting  from 
insufBciencv  of  anv  of  the  machinery  or  instrumentalities  furnished  by  the 
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railroad  company,  it  will  not  only  devolve  upon  such  employe  to  prove  such 
insufficiency,  but  it  will  also  devolve  upon  him  to  show,  either  that  the  rail- 
road company  had  notice  of  the  defects,  imperfections,  or  insufficiencies  com- 
plained of,  or  that,  by  the  exercise  of  reasonable  and  ordinary  care  and  dili- 
gence, it  might  have  obtained  such  notice. 
C  Same— SiNGLB  Defect. 

And  proof  of  a  single  defective  or  imperfect  operation  of  any  of  such  ma- 
chinery or  instrumentalities,  resultihg  in  injurv,  will  not  of  itself  b^  sufficient 
evidence,  nor  any  evidence,  that  the  company  had  previous  knowledge  or  no- 
tice of  any  supposed  or  alleged  defect,  imperfection,  or  insufficiency  in  such 
machinery  or  instrumentalities. 

7.  Same— Notice  of  Defects. 

As  between  a  railroad  company  and  its  employes,  the  railroad  company  is 
not  necessarily  negligent  ia  the  use  of  defective  machinery  not  obviously  de- 
fective, but  it  is  negliji^ent  in  such  cases  only  where  it  has  notice  of  the  defects, 
or  where  it  has  failed  to  exercise  reasonable  and  ordinary  diligence  in  discov- 
ering them  and  in  remedying  them. 

8.  Same— Verdict  Set  Aside,  whew. 

Whenever  the  verdict  of  &  jury,  or  any  necessary  and  material  fact  involved 
in  the  verdict,  is  not  sustained  by  the  evidence,  or  by  any  sufficient  evidence, 
the  supreme  court  will  set  it  aside  and  grant  a  new  trial,  although  the  verdict 
may  have  been  approved  by  the  trial  court. 

Error  from  Reno  county. 

A.  A.  Hurdj  John  Reid,  IV.  C.  Camplell,  and  Robert  Dunlap,  for 
plaintiff  in  error. 

Whiteside  d  Hutchinson,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  Robert  Wagner 
against  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company  for  dam- 
ages for  personal  injuries  alleged  to  have  resulted  from  the  negli- 
gence of  the  defendant.  The  case  was  tried  before  the  court  and  a 
jury,  and  judgment  was  rendered  in  favor  of  the  plaintiff  and  against 
the  defendant  for  $2,000  and  costs  of  suit,  and  from  this  judgment 
the  defendant,  by  petition  in  error,  appeals  to  this  court.  It  appears 
from  the  record  -brought  to  this  court  that  on  December  23, 1881,  and 
prior  thereto,  Wagner  was  in  the  employment  of  the  railroad  com- 
pany as  a  yard  switchman  at  Nickerson,  Kansas.  His  duties  as 
switchman  required  him  to  couple  and  uncouple  cars,  make  up  trains, 
etc.  Nickerson  being  the  end  of  a  division  of  the  defendant's  rail- 
road, it  was  customary  at  that  place  to  take  off  a  car  or  coach  from 
the  western-bound  passenger  train,  which  arrived  at  that  place  each 
evening,  and  to  put  it  on  the  eastern-bound  passenger  train  the  next 
morning.  A  switch-engine  was  used  for  this  purpose,  and  among  the 
duties  performed  by  Wagner  were  to  couple  and  uncouple  the  passen- 
ger coach  to  and  from  this  engine.  The  passenger  coaches  were 
equipped  with  a  kind  of  draw-bars  usually  known  as  "the  Miller 
coupling,  ^•-yan  invention  by  which  coaches  are  coupled  to  each  other 
automatically,  without  the  use  of  links  or  pins.  Links  or  pins,  how- 
ever, may  be  used  in  coupling  rolling  stock  equipped  with  this  kind 
of  couplit]g,  and  are  so  used  whenever  a  coach  equipped  with  this 
kind  of  coupling  is  coupled  to  another  coach  or  car  or  engine  not  so 
equipped.  The  switch-engine  was  equipped  with  an  oval-faced  draw- 
head,  with  two  or  three  slots  or  shelves,  into  which  a  link  might  be 
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placed  for  eoupling.  One  witness  testified  that  this  contrivance  for 
coupling  was  called  a  "Hinckley  switch-engine  draw-head."  In  coup- 
ling or  uncoupling  coaches  equipped  with  the  Miller  coupling  to  an 
engine,  equipped  as  this  engine  was,  it  was  necessary  to  use  a  link 
and  pins. 

On  the  morning  of  December  2e^,  1881,  Wagner  was  ordered  by  J. 
W.  Beed,  the  yard-master,  to  get  on  the  switch-engine,  which  bad  al- 
ready been  coupled  to  the  passenger  coach  and  was  standing  on  the 
side  track,  and  to  place  the  passenger  coach  in  the  eastern-bound 
passenger  train.  Wagner  got  on  the  stop  or  platform  of  the  engine, 
and  between  the  engine  and  the  coach,  for  the  purpose  of  obeying 
this  order.  The  engine  and  coach  were  then  moved  by  the  engineer 
in  obedience  to  a  signal  from  Wagner,  and  when  they  arrived  at  the 
proper  place  Wagner  endeavored  to  uncouple  the  engine  from  the  pas- 
senger coach,  and  in  doing  so  he  attempted  first  to  pull  the  pin  from 
the  draw-head  of  the  engine,  but  finding  that  the  head  of  the  pin  was 
broken  and  the  pin  di^cult  of  removal,  he  then  reached  over  to  the 
draw-bar  of  the  passenger  coach  and  pulled  that  pin.  The  engine  at 
the  time  was  pushing  against  the  coach,  and  the  draw-bar  of  the 
coach  slipped  by  the  draw-head  of  the  engine,  and,  catching  the  plain- 
tiff's leg,  broke  it  about  two  or  three  inches  above  the  knee.  This  in- 
capacitated him  for  work  for  a  long  time,  and  he  endured  pain  and 
incurred  expense,  but  his  leg  finally  got  to  be  nearly  as  well  and 
sound  as  before  the  accident. 

No  negligence  is  imputed  to  the  yard-master  or  to  the  engineer, 
and  it  is  not  claimed  that  the  engine  or  the  passenger  coach  was  in 
any  manner  defective,  or  out  of  order,  except  the  defects  in  the  coup- 
ling-pins,  of  which  the  plaintiff  had  full  and  complete  knowledge,  and 
the  spring  or  appurtenances  connected  with  the  draw-bar  of  the  pas- 
senger coach,  of  which  the  plaintiff  did  not  have  any  notice  or  knowl- 
edge. Indeed,  no  person  is  shown  to  have  had  any  notice  or  knowl- 
edge of  any  defect  in  such  draw-bar,  or  in  anything  connected  there- 
with ;  and  it  is  certainly,  at  least,  very  doubtful  whether  there  was  in 
fact  any  such  defect.  The  jury,  however,  upon  very  weak  evidence, 
found  that  there  was  such  a  defect;  and  for  the  purposes  of  this  case 
we  shall  assume  that  there  was. 

The  qtlestion  then  arises,  is  the  defendant  liable  because  of  such 
defect,  and  upon  the  other  facts. of  this  case?  We  think  not.  It 
must  be  remembered  that  the  question  in  this  case  does  not  arise  be- 
tween the  railroad  company  and  a  passenger,  or  between  the  railroad 
company  and  some  third  person  having  no  connection  or  contract  re- 
lation with  the  railroad  company;  but  it  arises  between  the  railroad 
company  and  one  of  its  employes,  who  by  reason  of  his  employment 
has  assumed  all  the  ordinary  risks  and  hazards  incident  to  his  em- 
ployment. A  passenger  pays  to  be  protected  from  all  the  risks  and 
hazards  incident  to  the  operation  of  a  railroad,  from  which  the  rail- 
road company  can,  by  the  highest  degree  of  skill  and  care,  protect 
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him ;  while  an  employe  of  the  railroad  company  is  paid  to  assume 
all  the  risks  and  hazards  incident  to  his  employment;  and  a  third 
person  having  no  connection  or  contract  relation  with  the  railroad 
company  stands  upon  his  original  legal  rights,  being  neither  protected 
by  the  railroad  company  nor  assuming  any  of  the  dangers,  risks,  or 
hazards  incident  to  the  operation  of  the  railroad;  and  while  such 
third  person  may  not  be  placed  in  the  same  highly-favorable  situa- 
tion with  regard  to  dangers,  risks,  and  hazards  as  a  passenger  is,  yet 
he  is  placed  in  a  much  more  favorable  situation  than  a  mere  employe 
of  the  railroad  company  who  is  paid  to  take  the  risks  and  hazards  of 
his  employment.  Hence  differences  in  the  rules  governing  these  va- 
rious relations  must  be  expected. 

Mr.  Thompson,  in  his  work  on  Negligence,  uses  the  following  lan- 
guage : 

"In  an  action  by  an  employe  against  his  employer,  for  injuries  sustained 
by  the  former  in  the  course  of  his  employment/  from  defective  appliances, 
the  presumption  is  that  the  appliances  were  not  defective;  and  when  it  is  shown 
that  they  were,  then  there  is  a  further  presumption  that  the  employer  had  no 
notice  or  knowledge  of  this  fact,  and  was  not  negligently  iirnorant  of  it." 
Page  1053,  §  48. 

Mr.  Wood,  in  his  work  on  Master  and  Servant,  uses  the  following 
language : 

"The  servant  seeking  to  recover  for  an  injury  takes  the  burden  upon  him- 
self of  estiiblishing  negligence  on  the  part  of  the  master,  and  due  care  on  his 
own  part.  And  he  is  met  by  tioo  presumptions,  loth  of  which  he  must  over- 
come in  order  to  entitle  him  to  a  recovery:  First,  that  the  master  has  dis- 
charged his  duty  to  him  by  providing  suitable  instrumentalities  for  the 
business,  and  in  keeping  them  in  condition;  and  this  involves  proof  of  some- 
thing more  than  the  mere  fact  that  the  injury  resulted  from  a  defect  in  the 
machinery:  it  imposes  upon  him  the  burden  of  showing  that  the  master  had 
notice  qf  the  d^cat,  or  that,  in  the  exercise  of  that  ordinary  care  which  he  is 
bound  to  observe,  he  would  have  known  it.  When  this  is  established,  he  is 
met  by  another  presumption,  the  force  of  which  must  be  overcome  by  him, 
and  that  is  that  he  assumed  all  the  usual  and  ordina7*y  hazards  of  the  busi- 
ness,'' etc.     Section  382^ 

Shearman  &  Redfield,  in  their  work  on  Negligence,  use  the  follow- 
ing language: 

"In  actions  brought  by  servants  against  their  masters,  the  burden  of  proof 
as  to  the  master's  knowledge  or  culpability  in  lacking  knowledge  of  the  defect 
which  led  to  the  injury,  whether  in  the  character  of  a  fellow-servant  or  iu 
the  quality  of  materials  used,  rests  upon  the  plaintiff."     Section  99. 

Mr.  Pierce,  in  his  work  on  Railroads,  uses  the  following  language: 
"The  company's  knowledge  of  a  defect  must  be  proved  in  order  to  make  it 
liable  for  the  consequences;  but  such  knowledge  may  be  shown  by  circum- 
stances; as  the  length  of  time  it  existed  before  the  injury,  or  by  a  notice  given 
to  an  employe  who  had  an  express  or  implied  authority  to  receive  it.  The 
fact  that  the  servant  complained  of  a  defect  in  the  road  or  its  appointment,  is 
admissible  in  proof  of  the  company's  knowledge."  Page  373.  "The  burden 
of  proof  is  on  the  servant  to  show  that  the  company  was  negligent,  and  that 
his  own  negligence  did  not  contribute  to  the  injury;  and,  where  the  injury 
wjus  caused  by  defects  in  the  road  or  its  appointments,  that  the  compjiny  knew 
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or  ought  to  have  known  them,  or  negligently  employed  incompetent  persons 
to  construct  or  repair  them;  and  where  it  is  alleged  to  have  been  caused  by 
the  Incompetency  of  fellow-servants,  that  the  servant  was  incompetent,  and 
the  company  knew  or  ought  to  have  known  of  such  incompetency;  and  he 
must  show  that  he  did  not  himself,  before  the  injury,  know  of  such  defects 
or  incompetency.  The  company^s  negligence  is  not  to  be  inferred  from  the 
fact  of  injury  by  a  collision  of  trains,  or  by  an  explosion  of  engines,  even  in 
jurisdictions  where  negligence  is  implied  from  the  collision  or  explosion  in 
case  of  injuries  to  passengers  or  third  persons."    Page  382. 

The  supreme  court  of  Iowa,  in  a  recent  decision,  uses  the  following 
language : 

**  As  to  driving  in  the  draw-bar^  there  is  no  evidence  whatever  that  any  of 
the  officers  of  the  defendant  had  any  knowledge  that  the  draw-bar  was  in 
any  way  defective,  or  that  it  was  defective  in  its  original  construction.  With- 
out some  evidence  on  this  question  there  could  be  no  recovery  for  that  de- 
fect, if  there  was  any  defect:"  8kellenger  v.  Chicago  &  JST,  W,  Ey.  Co.  61 
Iowa,  714,  716;  S.  C.  17  N.  W.  Rep.  151;  S.  C.  12  Amer.  &  Eng.  R.  Gas.  206. 
207. 

There  are  a  vast  number  of  other  cases  announcing  the  same  prin- 
ciples and  sustaining  the  elementary  works  above  cited,  so  far  as  we 
wish  to  apply  them  to  this  case,  among  which  are  the  following :  De 
Graff  V.  New  York  Cent,  d  H.  R.  R.  Co.  76  N.  T.  125 ;  Warner  v.  Erie 
Ry.  Co.  39  N.  Y.  468 ;  Elliott  v.  St.  Louis  d  I.  M.  R.  Co.  67  Mo.  272 ; 
MohiU  &  0.  R.  Co.  v.  Thomas,  42  Ala.  672;  Columbus,  C.  d  I.  C.  Ry. 
Co.  V.  Troesch,  68  111.  546 ;  Chicago  d  A.  R.  Co.  v.  Piatt,  89111. 141 ;  In- 
dianapolis, B.  d  W.  Ry.  Co.  v.  Toy,  91  111.  474;  East  St.  Louis^,  P.  dr 
P.  Co.  V.  Hightower,  92  111.  139;  Wonder  v.  Burlington  d  0.  R.  Co.  32  . 
Md.  411;  Ballou  v.  Chicago,  M.  d  St.  P.  Ry.  Co.  54  Wis.  257;  S.  C. 
11 N.  W.  Rep.  559;  8.  C.  5  Amer.  &  Eng.  R.  Cas.  480,  and  note,  504; 
Smith  V.  Chicago,  M.  d  St.  P.  Ry.  Co,  42  Wis.  520 ;  Flannagan  v.  Cftt- 
cago  d  N.  W.  Ry.  Co.  50  Wis.  462 ;  S.  C.  7  N.  W.  Rep.  337 ;  Ladd  v. 
New  Bedford  Ry.  Co.  119  Mass.  412;  Quincy  Mining  Co.  v.  Kitts,  42 
Mich.  34 ;  S.  C.  3  N.  W.  Rep.  240 ;  Columbus  d  I.  C.  Ry.  Co.  v.  Arnold, 
31  Ind.  174;  Missouri  Pac.  R.  Co.  v.  Lyde,  57  Tex.  505;  S.  C.  11 
Amer.  &  Eng.  R.  Cas.  188. 

We  think  the  folio  win  $;r  principles  are  deducible  from  the  foregoing 
authorities,  and  arf>  ^oMiii  law:  (1)  An  employe  of  a  railroad  com- 
pany, by  virtue  o(  his  employment,  assumes  all  the  ordinary  and 
usual  risks  and  hazards  incident  to  his  employment.  (2)  As  between 
a  railroad  company  and  its  employes,  the  railroad  company  is  not  an 
insurer  of  the  perfection  of  any  of  its  machinery,  appliances,  or  in-^ 
stru mentalities  for  the  operation  of  its  railroad.  (3)  As  between  a 
railroad  company  and  its  employes,  the  railroad  company  is  required 
to  exercise  reasonable  and  ordinary  care  and  diligence,  and  only  such, 
in  furnishing  to  its  employes  reasonably  safe  machinery  and  instru- 
mentalities for  the  operation  of  its  railroad.  (4)  It  will  be  presumed, 
in  the  absence  of  anything  to  the  contrary,  that  the  railroad  com- 
pany performs  its  duty  in  such  cases,  and  the  burden  of  proving  oth- 
erwise will  rest  upon  the  party  asserting  that  the  railroad  company 
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has  not  performed  ita  dntj.  (5)  And  where  an  employe  seeks  to  re» 
cover  damages  for  injuries  resulting  from  insufficiency  of  any  of  the* 
machinery  or  instrumentalities  furnished  by  the  railroad  company ». 
it  will  not  devolve  upon  such  employe  to  prove  such  insufficiency ; 
but  it  will  also  devolve  upon  him  to  show  either  that  the  railroad 
company  had  notice  of  the  defects,  imperfections,  or  insufficienciea 
complained  of,  or  that,  by  the  exercise  of  reasonable  and  ordinary  care 
and  diligence,  it  might  have  obtained  such  notice.  (6)  And  proof  of 
a  single  defective  or  imperfect  operation  of  any  of  such  machinery  or 
instrumentalities,  resulting  in  injury,  will  not  of  itself  be  sufficient 
evidence,  nor  any  evidence,  that  the  company  had  previous  knowledge 
or  notice  of  any  supposed  or  alleged  defect,  imperfection,  or  insuffi* 
ciency  in  such  machinery  or  instrumentalities.  (7)  As  between  a 
railroad  company  and  its  employes,  the  railroad  company  is  not  nec- 
essarily negligent  in  the  use  of  defective  machinery,  not  obviously  de- 
fective, but  it  is  negligent  in  such  cases  only  where  it  has  notice  of 
the  defects,  or  where  it  has  failed  to  exercise  reasonable  and  ordinary 
diligence  in  discovering  them  and  in  remedying  them. 

The  decisions  in  this  state  are«  so  far  as  they  go,  in  consonance 
with  the  decisions  elsewhere.  KeUj/  v.  Detroit  Bridge  Works^  17  Kan. 
658,  562;  Missouri  Pac.  By.  Co.  v.  HaUy,  25  Kan.  85,  56,  62,  63; 
Atchison,  T.  d  S.  R  R.  Co.  v.  Holt,  29  Kan.  149;  Jackson  v.  Kansas^ 
City,  L.  d  S.  K.  R.  Co.  31  Kan.  761;  8.  C.  3  Pao.  Rep.  501. 

In  the  present  case,  as  no  negligence  is  imputed  to  the  railroad 
company  except  in  using  a  passenger  coach  with  a  draw-bar  connected 
with  a  defective  spring,  or  with  some  other  defective  appliance,  and 
as  it  is  not  shown  that  the  railroad  company,  or  any  of  its  employes^ 
or,  indeed,  any  other  person,  had  any  knowledge  or  notice  of  such 
defect  prior  to  the  occurrence  of  the  accident  upon  which  the  plain- 
tiff's action  is  founded,  it  cannot  be  said  that  any  negligence  what- 
ever upon  the  part  of  the  railroad  company  has  been  shown,  and  the 
verdict  and  judgment  in  the  court  below  should  have  been  rendered 
in  favor  of  the  railroad  company;  but  they  were  not,  but,  on  the  con- 
trary, both  were  rendered  against  the  railroad  company.  After  the 
verdict  was  rendered  the  defendant  moved  the  court  co  set  it  aside 
and  for  a  new  trial,  upon  various  grounds,  among  which  were  the 
grounds  that  the  verdict  was  not  sustained  by  sufficient  evidence,  and 
was  contrary  to  law ;  but  the  court  overruled  the  motion,  and  rendered 
the  judgment  aforesaid.  Of  course,  by  this  ruling  the  court  approved 
the  verdict  of  the  jury;  but  as  the  verdict  and  judgment  are  not  sus- 
tained by  sufficient  evidence,  although  approved  by  the  trial  court,  it 
becomes  the  duty  of  this  court  to  set  them  aside  and  grant  a  new 
trial.  It  has  frequently  been  held  in  this  court  that  whenever  the 
verdict  of  a  jury,  or  any  necessary  and  material  fact  involved  in  the 
verdict,  is  not  sustained  by  the  evidence,  or  by  any  sufficient  evidence,, 
the  supreme  court  will  set  it  aside  and  grant  a  new  trial,  although 
the  verdict  may  have  been  approved  by  the  trial  court.  Backus  v^ 
v.7p,no.4 — 14 
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Clark,  1  Kan-  304;  Ermul  v.  Kuliok,  3  Kan.  499;  Howe  v.  Lincoln, 
23  Kan.  468 ;  Irwin  v.  Thompson,  27  Kan.  643 ;  Union  Pac,  Ry.  Go,  v. 
Dyche,  28  Kan.  200,  206;  Johnson  v.  Burns,  29  Kan.  81,  86;  Rey- 
nolds V.  Fleming,  30  Kan.  106;  S.  C.  1  Pac.  Rep.  61;  Babcock  v. 
Dieter,  30  Kan.  172;  S.  C.  2  Pac.  Rep.  504. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  a  new  trial. 

(All  the  justices  concurring.) 


'''  ^*"  ""''  RULLMAN   V.  HULSE 

Filed  June  5,  1885. 
PRAOTirE—VKNTTE—RiMMONS— Rehearing. 

Error  from  Doniphan  county.     Motion  for  rehearing  overruled. 

B.  A.Seaver,  F.  Babcock,  and  C.  W.  Johnson,  for  plaintiff  in  error, 

James  Falloon,  for  defendant  in  error. 

Per  Curiam.  This  case  was  heard  and  decided  by  the  supreme 
court  at  its  January  term,  1884,  and  the  judgment  of  the  court  be- 
low was  affirmed,  (Rullman  v.  Hulse,  32  Kan.  698 ;  S.  C.  6  Pac.  Rep. 
176;)  and  the  plaintiff  in  error  now  moves  for  a  rehearing. 

Under  the  stiatutes  of  Kansas  an  ordinary  civil  action  for  the  re- 
covery of  money  can  be  brought  only  in  the  county  in  which  the  de- 
fendant, or  some  one  of  the  defendants,  reside  or  may  be  summoned. 
Civil  Code,  §  65.  And  before  a  summons  can  be  rightfully  issued 
from  one  county  to  another,  the  person  served  with  the  summons  in 
the  county  in  which  the  action  is  brought,  must  have  some  real  and 
substantial  interest  in  the  subject  of  the  action,  adverse  to  the  plain- 
tiff, and  against  whom  some  substantial  relief  may  be  obtained;  and 
the  action  must  be  rightfully  brought  in  the  county  in  which  it  is 
brought,  and  as  against  the  person  served  with  summons  in  such 
county.  Brenner  v.  Egly,  23  Kan.  123 ;  Dunn  v.  Ilazlett,  4  Ohio  St. 
435;  Allen  v.  Miller,  11  Ohio  St.  374.  And  an  attachment  against 
property  can  be  had  only  in  a  civil  action  for  the  recovery  of  money 
at  or  after  the  commencement  of  the  action,  and  by  making  and  fil- 
ing a  proper  affidavit  of  the  plaintiff,  his  agent  or  attorney,  showing 
the  nature  of  the  plaintiff's  claim;  that  it  is  just;  the  amount  which 
the  affiant  believes  the  plaintiff  ought  to  recover;  and  the  existence 
of  one  or  more  of  the  grounds  for  attachment  mentioned  in  section 
190  or  section  230  of  the  Civil  Code;  and  the  attachment  provided 
for  by  section  230  of  the  Civil  Code  can  be  had  only  after  it  has  been 
granted  by  the  court  or  a  judge ;  and,  except  in  case  of  non -residence, 
the  order  of  attachment  cannot  be  issued  until  after  a  proper  under- 
taking has  been  given;  and  when  the  order  of  attachment  has  been 
issued,  it  can  then  be  levied  only  upon  the  property  of  the  defendant 
against  whom  the  attachment  was  issued,  and  only  upon  such  prop- 
erty of  his  as  is  not  exempt  from  judicial  process;  and  when  the  or- 
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der  of  attachment  has  been  iBsued  and  levied  upon  the  property,  the 
attachment  may,  in  any  proper  case,  and  for  any  good  and  sufficient 
reason,  be  vacated  or  discharged  upon  motion  by  any  person  inter- 
ested in  its  discharge.  Watson  v.  Jackson,  24  Kan.  443 ;  Green  v. 
McMurtry,  20  Kan.  189,  193. 

The  statute  authorizing  the  discharge  of  attachment  does  not  cre- 
ate any  limitations  upon  the  reasons  or  grounds  for  the  discharge  of 
attachments^  or  intimate  that  there  is  any  such  limitation.  Civil  Code, 
§•§  228,  229.  It  would  therefore  seem  to  follow  that  if  no  action  ia 
really  commenced,  or  is  commenced  in  the  wrong  county;  or  if  the 
action  is  not  a  civil  action  or  not  for  money,  or  not  commenced  at  or 
before  the  time  when  the  attachment  is  issued;  or  if  no  affidavit  for 
the  attachment  is  filed,  or  the  affidavit  is  not  sufficient,  or  does  not 
show  the  nature  of  the  plaintiff's  claim,  or  that  it  is  just,  or  the 
amount  which  the  affiant  believes  the  plaintiff  ought  to  recover;  or  if 
the  attachment  is  under  section  230  of  the  Civil  Code  and  has  been 
granted  by  the  court  or  a  judge;  or  if  it  appear  that  the  grounds  for 
the  attachment  are  not  true;  or  if  an  undertaking  is  necessary  and 
no  proper  undertaking  has  been  given;  or  if  the  property  attached 
does  not  belong  to  the  defendant  or  is  exempt  from  judicial  process, — 
the  plaintiff  could  not  maintain  his  attachment  as  against  any  per- 
son interested  in  having  it  discharged,  and  who  has  made  the  proper 
motion  for  its  discharge.  This  would  certainly  be  the  case  if  the  de- 
fects or  irregularities  appeared  on  the  face  of  the  proceedings,  as  in 
the  present  case;  but,  of  course,  it  would  not  be  so  certain  in  some  of 
the  above  cases,  if  it  had  to  be  shown  by  evidence  dehors  the  record. 
.  It  has  already  been  held  by  the  supreme  court  of  Kansas  that  where 
an  action  has  been  brought  against  a  non-resident  who  was  not  in  the 
county,  and  had  no  property  or  debts  owing  to  him  therein,  and  where  an 
attachment  was  issued  in  such  action  to  another  county,  and  there  lev* 
ied  upon  the  defendant's  property,  which  could  have  been  allowable 
if  the  action  had  been  rightfully  brought  in  the  county  in  which  it  was 
brought,  the  attachment  was  void  as  against  a  subsequently  attach- 
ing creditor.  Carney  v.  Taylor,  4c  Kan.  178.  The  statute  provides 
that  an  action  against  a  non-resident  may  be  brought  in  any  county 
in  which  the  defendant  or  his  property  may  be  found,  or  in  which 
debts  are  owing  to  him.  It  has  also  been  held  that  on  a  motion  to  dis- 
charge an  attachment  against  a- non-resident,  the  defendant  may,  for 
the  purpose  of  discharging  the  attachment,  show  that  the  action  did 
not  arise  wholly  within  the  limits  of  Kansas,  as  is  required  in  such 
cases  by  the  statute.  Stone  v.  Boone,  24  Kan.  337.  It  has  also  been 
held,  on  a  motion  to  discharge  an  attachment,  that  the  defendant  may 
controvert  the  grounds  for  the  attachment,  although  in  so  doing  he 
may  controvert  some  of  the  allegations  of  the  petition.  Bundreni  v» 
Denn,  25  Kan.  430,  435. 

The  only  express  mode  of  dissolving  an  attachment  in  Kansas  is 
by  motion,  (Civil  Code,  §  228,)  and  the  motion  may  b6  made  before 
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or  after  appearance  by  the  defendant,  or  before  or  after  pleading  by 
him.  Of  course,  if  the  plaintifiF  should  fail  in  his  action,  the  attach- 
ment, which  is  only  an  incident  thereto,  would  go  with  the  action. 
But  this  failure  is  never  considered  as  one  of  the  distinctive  modes, 
and  is  not  an  express  mode,  of  dissolving  an  attachment.  The  at- 
tachment may  be  dissolved  upon  motion  and  for  proper  reasons  before 
such  failure,  and  without  reference  thereto.  In  some  of  the  states 
the  mode  of  dissolving  an  attachment  is  by  plea  in  abatement,  and 
in  some  of  the  states  the  defendant  is  required  to  appear  and  plead 
before  he  can  ask  to  have  the  attachment  dissolved;  bat  this  ia  not 
the  case  in  Kansas.  In  a  state  where  it  is  required  that  a  defendant 
should  plead  before  asking  to  have  the  attachment  dissolyed,  there 
would  be  great  reason  for  holding  that  nothing  could  be  considered 
on  the  hearing  of  the  application  for  the  dissolution  of  the  attach- 
ment, which  might  be  put  in  issue  by  the  pleadings,  and  might  be 
involved  by  the  merits  of  the  action,  or  which  might  be  heard  and 
decided  on  the  final  trial  of  the  case;  and,  indeed,  there  would  be 
some  reason  for  such  a  holding  in  any  state,  even  where  the  defend- 
ant is  not  required  to  plead  before  moving  to  dissolve  the  attachment, 
and  whether  he  has  so  pleaded  or  not;  but  in  Kansas  it  is  not  strictly 
true  that  nothing  can  be  considered  on  a  motion  to  dissolve  an  at- 
tachment which  is  involved  in  the  merits  of  the  action.  Bundrem  v. 
Denn,  25  Kan.  480,  435.  But  even  if  such  a  thing  were  strictly  trae 
in  Kansas,  still  it  would  not  affect  the  decision  in  this  case ;  for  nothing 
was  heard  or  decided,  or  could  be  heard  or  decided,  in  this  case,  which 
could  he  heard  or  decided  on  the  final  trial,  upon  the  merits  of  the 
action.  Whether  the  defendant  in  this  case  was  rightfully  sued  ii^ 
Doniphan  county  or  not,  is  not  one  of  the  issues  presented  by  any  of 
the  pleadings  in  this  case ;  and  such  a  question  could  not  be  heard 
or  tried  upon  the  final  trial  upon  the  merits  of  the  case.  The  only 
manner  in  which  such  a  question  could  be  heard  or  tried  would  be 
upon  a  motion  to  dissolve  the  attachment,  or  a  motion  to  quash  or 
set  aside  the  summons  or  the  service  thereof,  or  a  plea  in  the  nature 
of  a  plea  in  abatement,  filed  and  presented  for  hearing  before  answer 
to  tlje  merits,  and  before  any  general  appearance  in  the  case;  and 
therefore,  as  the  question  must  be  heard,  if  heard  at  all,  upon  a  mo- 
tion of  some  kind,  or  a  plea  in  abatement,  and  not  upon  the  final 
trial  upon  the  merits,  is  it  not  better  that  it  should  be  heard  and  de- 
cided at  the  earliest  possible  moment  ?  It  might  be  heard  upon  a 
motion  to  discbarge  the  attachment  at  a  very  early  day,  while  there 
might  not  be  any  possibility  of  its  being  heard  upon  a  motion  to  quash 
or  set  aside  the  summons,  or  the  service  thereof,  or  on  a  plea  in  abate- 
ment, for  several  months.  The  defendant  might  be  in  great  need  of 
the  property,  or  it  might  be  of  such  a  perishable  nature  that  it  could 
not  be  kept  for  any  considerable  length  of  time. 

For  further  argument  upon  all  the  questions  involved  in  this  case, 
see  the  original  opinion  in  this  case^ — Rullman  v.  Hulse,  32  Ean.  599; 
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S.  C.  5  Pac.  Bep.  176.  We  think  the  decision  of  the  court  below  in 
this  case  is  correct.  It  seems  to  be  sustained  by  good  reason  and  the 
statutes  of  Kansas,  and  we  know  of  no  decision  under  similar  stat- 
utes against  it.     See  Waples,  Attacfam.  &  Gam.  526  et  seq. 

We  have  examined  all  the  cases  cited  by  counsel,  and  we  do  not 
think  that  any  of  them  conflicts  with  our  decision  in  the  present  case. 
The  case  of  Drea  v.  Carrington^  32  Ohio  St.  595,  upon  which  the 
plaintiff  in  error  seems  so  confidently  to  rely,  is  not  applicable  to  the 
present  case.  In  that  case  no  attachment  was  asked  for  or  issued, 
and  no  motion  was  made  to  dissolve  an  attachment;  indeed,  there 
was  nothing  relating  to  an  attachment  in  the  case.  The  petition 
stated  a  cause  of  action  against  all  the  defendants,  and  some  of  them 
filed  a  motion  to  dismiss  and  also  an  answer^  both  controverting  the 
allegations  of  the  petition;,  and  the  court  held  that  the  case  could 
not  be  tried  upon  the  motion,  but  mast  be  tried  upon  the  answer, 
and  that  the  case  was  such  that  either  party  had  a  right  to  a  trial 
by  jury.  No  such  questions  are  raised  in  the  present  case.  The 
question  in  the  present  case  is  whether  an  attachment  shall  be  dis- 
charged or  not,  and  not  whether  any  of  the  allegations  of  the  petition 
are  true  or  not.  The  motion  to  discharge  the  attachment  in  the 
present  case  does  not  controvert  any  of  the  allegations  of  the  petition, 
nor  even  any  of  the  allegations  of  the  plaintiff's  af&davit  for  the  attach- 
ment. For  the  purposes  of  this  case  it  may  be  admitted  that  every 
allegation  of  the  petition  is  true,  and  that  every  statement  made  in 
the  plaintiff's  af^davit  for  the  attachment  is  true.  But  the  other 
portions  of  the  record,  with  some  corroborating  evidence,  show  that 
the  defendant  in  the  attachment  was  not  rightfully  sued  in  Doniphan 
county,  and  that  no  order  of  attachment  should  have  been  issued 
against  him  in  that  county;  and  therefore  the  record,  with  such  evi- 
dence, shows  that  the  attachment  was  wrongfully  issued  against  the 
defendant  in  the  present  case. 

The  motion  for  a  rehearing  will  be  overruled. 


(33  Kan.  640) 

MissouBi  Pac  Ey.  Co.  v.  Roads. 

Filed  June  4, 1885. 

1.  Hatlhoad  Company— Fencing  against  Hogs— Kansas  Statutb. 

The  railroad  stock  law  of  1874  Imposes  an  obligation  upon  railroad  compa- 
nies to  fence  tlieir  tracks  against  all  animals,  including  hogs,  against  which  a 
good  and  lawful  fence  would  be  a  protection.  Missouri  Pao.  Hy.  Oo,  v.  Brad- 
shatj,  33  Kan.  — ;  S.  C.  6  Pao.  Rep.  917. 

2.  Samb— Hogs  Trespassing  on  Adjoining  Land. 

The  statute  is  in  the  nature  of  a  police  regulation,  intended  to  protect  do- 
mestic animals  generally,  and  to  promote  the  security  of  persons  and  propertr 
passing  over  the  road,  and  is  not  designed  merely  for  the  benedt  of  the  adjoin- 
ing land-owner.  The  railroad  company  is  therefore  under  a  general  obligation 
to  the  public;  and,  in  an  action  under  the  statute,  the  mere  fact  that  the  ani- 
mals were  trespassers  upon  the  adjoining  land,  from  which  they  went  onto  the 
unfenced  railroad  track  and  were  killed,  will  not,  where  they  escaped  from  the 
plaintiff's  inclosure  without  his  fault,  defeat  a  recovery. 
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3.  Same— Conduct  of  Owner. 

But  where  the  owner  of  animaiR  voluntarily  places  them  on  the  track,  ot 
purposely  exposes  them  to  danger,  no  recovery  tor  their  injury  can  be  had. 

Error  from  Neosho  county. 

David  Kelso,  for  plaintiflf  in  error. 

John  Hall,  for  defendant  in  error.  . 

Johnston,  J.  J.  N.  Boads  brought  suit  before  a  justice  of  the 
peace  of  Neosho  county  to  recover  the  value  of  eight  hogs  belonging 
to  him,  which  were  run  against  and  killed  by  the  engine  and  cars  of 
the  Missouri  Pacific  Railway  Company.  The  action  was  brought  un-^ 
der  the  railroad  stock  law  of  1874,  and  the  plaintiff  alleged  in  his 
bill  of  particulars  that  the  hogs  were  not  killed  near  any  public  road 
or  crossing,  but,  without  any  fault  on  his  part,  they  went  upon  the 
railroad  track  and  were  killed  at  a  place  where  the  railroad  ought  to 
have  been  but  was  not  inclosed  by  any  fence.  It  was  also  alleged  that 
the  hogs  were  killed  by  reason  of  the  negligence  of  the  railway  com- 
pany, its  agents  and  servants.  There  was  an  averment  that  a  demand 
was  duly  made  by  the  plaintiff  upon  the  railway  company  for  the  value 
of  the  hogs  killed,  but  that  payment  was  refused.  In  the  justice's 
court  judgment  was  given  in  favor  of  the  plaintiff,  and  the  defend- 
ant prosecuted  an  appeal  to  the  district  court,  where  the  case  was 
tried  without  a  jury,  and  a  general  finding  made  that  the  allegations 
of  the  plaintiff  in  his  bill  of  particulars  were  true ;  that  he  was  en- 
titled to  recover  the  sum  of  $75,  the  value  of  the  hogs  killed,  and  the 
further  sum  of  $35  attorney's  fees;  and  judgment  was  rendered  ac- 
cordingly. 

The  railway  company  contends  that  this  judgment  is  erroneous, 
and  cannot  stand,  because  it  was  obtained  under  the  railroad  stock 
law,  which,  it  is  claimed,  has  no  application  to  hogs,  and  imposes  no 
obligation  upon  railroad  companies  to  fence  against  them.  This  ques-^ 
tion,  as  well  as  most  of  the  points  raised  in  the  case,  has  been  de- 
cided adversely  to  the  contention  of  the  railway  company  in  the  re- 
cent case  of  the  Missouri  Pac,  Ry.  Co.  v.  Bradshaw,  33  Kan. ; 

S.  C.  6  Pac.  Eep.  917.  There  it  was  ruled  that  "tho  railroad  com- 
pany is  required  to  fence  against  all  animals  against  which  a  good 
and  lawful  fence  would  be  any  protection,"  and  that  "where  a  good 
and  lawful  fence  will  protect  a  railroad  track  against  any  particular 
hogs,  the  railroad .  company  is  bound  to  fence  as  against  such  hogs, 
and  if  the  defendant  railroad  company,  in  such  a  case,  claims  that  it 
was  not  bound  to  fence  its  road,  as  against  the  particular  animal  in 
question,  it  devolves  upon  the  railroad  company  to  show  it."  In  this 
case  no  testimony  was  offered  by  the  defendant,  and  the  plaintiff's 
testimony  does  noD  disclose  how  large  the  hogs  were;  but,  presump- 
tively, a  lawful  fence  would  have  prevented  them  from  going  upon 
the  railroad  track.     Missouri  Pac,  Ry.  Co.  v.  Bradshaw,  supra. 

About  the  only  distinction  between  the  Bradshaw  Case  and  the  pres- 
6nt  one  is  that  in  the  former  case  the  railroad  ran  through  the  prem- 
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ises  of  Bradsbaw,  and  the  animals  in  that  case  passed  directly  from 
the  land  of  the  owner  onto  the  railroad  track,  where  they  were  killed; 
In  this  case  it  does  not  appear  that  plaintiff's  land  extended  to  the 
track,  although  the  distance  between  the  pen  where  the  hogs  were  in- 
closed, and  the  point  where  they  went  upon  the  railroad  track  and 
were  killed,  was  only  from  a  quarter  to  a  half  mile.  It  is  claimed 
that  the  plaintiff  was  negligent  in  that  the  hogs  were  trespassers  upon 
the  adjoining  land,  and  that  the  company  cannot  be  held  liable  undet 
the  statute  for  killing  animals  that  were  unlawfully  upon  the  adjoin- 
ing land,  and  came  therefrom  upon  its  unfenced  track,  unless 'after 
the  animals  were  discovered  upon  the  track  the  company  and  its  em- 
ployes failed  to  exercise  ordinary  care  to  prevent  injuring  them.  Upon 
this  question  the  general  rule  appears  to  be  that  where  a  stJEitute  re- 
quiring railroads  to  fence  their  tracks  is  a  general  police  regulation, 
intended  to  protect  domestic  animals  generally,  and  also  for  the  safety 
of  persons  and  property  passing  over  the  road,  and  is  not  designed 
merely  for  the  benefit  of  the  adjoining  land-owner,  that  the  railroad 
company  is  held  to  be  under  a  general  obligation  to  the  public,  and  is 
liable  for  animals  injured  and  killed  on  its  unfenced  track,  even  though 
they  were  unlawfully  upon  the  land  from  which  they  passed  onto  the 
railroad  track.  Indianapolis  d-  C.  R.  Co.  v.  I'ownsend,  10  Ind.  38; 
Railroad  Co.  v.  Maiden^  12  Ind.  10 ;  Railroad  Co.  v.  McKinney,  24 
Ind.  283;  Railroad  Co.  v.  Guard,  24  Ind.  222;  McCall  v.  Chamber- 
lain, 13  Wis.  637;  Curry  v.  Railroad  Co.  43  Wis.  665 ;  Fawcett  v.  Rail- 
way Co.  16  Q.  B.  610;  Pierce,  K.  E.  414. 

This  is  the  character  and  purpose  of  our  statute,  and  it  has  been 
80  construed  by  this  court.  It  was  said  that  "the  fencing  of  the  rail- 
road track  is  a  duty  not  merely  for  the  protection  of  cattle,  buti  for 
the  protection  of  the  lives  and  safety  of  persons  on  railroad  trains, 
whether  employes  or  passengers.  The  enforcement  of  this  duty  is 
the  exercise  of  the  police  power  of  the  state."  Sherman  v.  Anderson, 
27  Kan.  335.  Under  this  construction  of  the  statute  the  mere  fact 
that  the  animals  were  trespassing  upon  the  land  from  which, ^they 
went  onto  the  unfenced  railroad  tracks  will  not,  where  the  plaintiff 
is  without  fault,  defeat  a  recovery.  Of  course,  no  recovery  could  be 
had  for  an  injury  arising  from  the  failure  of  the  railroad  company  to 
fence  its  track,  where  the  owner  purposely  placed  his  animals  in  a 
position  of  danger.  But  there  is  nothing  in  the  record  of  this  case 
that  would  justify  such  a  charge  against  the  plaintiff.  Indeed,  the 
escape  of  the  hogs  from  the  pen  in  which  they  were  inclosed  appears 
to  have  been  a  mere  accident,  and  no  negligence  can  be  properly  at- 
tributed to  the  plaintiff  therefor.  The  testimony  shows  that  the  hogs 
had  been  carefully  inclosed  in  a  strong  pen  made  of  posts  and  boarda 
of  proper  height,  and  that  on  the  morning  of  the  accident  a  neigh- 
bor's bull  came  along,  and,  in  attempting  to  jump  into  the  pen,  broke 
it  down  in  such  a  way  that  the  hogs  were  allowed  to  pass  out  of  it. 
They  had  never  before  escaped  from  this  inclosure;  and  on  this  occa- 
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sion  the  plaintiff  discovered  that  they  had  gone  within  a  few  minutes 
after  their  escape,  and  immediately  sent  parties  in  parsait  of  them, 
but  before  overtaking  them  they  went  upo^  the  unf enced  railroad  track 
and  were  killed.  It  was  no  fault  of  the  plaintiff  that  the  hogs  escaped 
from  the  inclosure ;  neither  did  they  stray  upon  the  railroad  track  by 
reason  of  any  negligence  of  the  plaintiff ;  and  we  must  therefore  hold 
that  he  is  entitled  to  indemnity  for  their  loss.  Kansas  City,  F.  S. 
d  Q.  R.  Co.  V.  McHenry,  24  Kan.  603. 

The  judgment  of  the  district  court  will  be  af&rmed. 

(All  the  justices  concurring.) 


(33  Kan.  644) 

HoFFiELD  V.  Board  07  Education  of  thb  City  of  Newton,  Stats 

OF  Kansas. 
Filed  June  4, 1885. 

L  BUKMONB—MlSNOKBR  OF  CORPORATION. 

If  a  summons  is  served  on  a  corporation  intended  to  be  sued  by  a  wrong  name, 
and  the  corporation  fails  to  appear  and  plead  the  misnomer,  and  suffers  judg- 
ment to  be  obtained,  it  is  concluded,  and  in  all  future  litigation  may  be  con- 
nected with  the  action  or  judgment  by  proper  averments;  and  when  such  aver- 
ments are  made  and  proved,  the  corporation  intended  to  be  named  in  the  judg- 
ment is  affected  as  though  it  were  properly  named  therein. 
2.  School- District — Suit  in  Wrong  Name — Judgment  by  Default. 

Prior  to  January  22, 1880,  the  association  of  inhabitants  of  the  territorial 
school  limits  of  the  city  of  Newton,  for  public  school  purposes,  was  named  and 
known  as  "School-district  No.  1,  Harvey  County,  Kansas."  On  said  date  the 
city  of  Newton  was  declared  by  the  public  proclamation  of  the  governor  to  he 
a  city  of  the  second  class.  After  that  time  the  public  schools  of  said  city  pos- 
sessed the  usual  powers  of  a  corporation  for  public  purposes,  under  the  name 
and  style  of  the  "  Board  of  Education  of  the  City  of  Newton,  of  the  Stale  of 
Kansas.''  Bdd^  that  the  new  corporation  took  all  the  property  and  rights  of 
the  school  district,  and  is  liable  for  all  of  its  obligations.  HcldAnrVierf  that  in 
an  action  brought  upon  written  orders  issued  by  the  school-district  prior  to- 
January  22,  1880,  where  the  board  of  education  was  sued  by  the  name  of  the 
school-district,  and  the  summons  was  served  upon  the  board  by  delivering  a 
copy  thereof  to  the  pr  sident  of  the  board  intended  to  be  sued,  and  the  board 
failed  to  appear  and  plead  the  misnomer  or  mistake,  and  suffered  judgment  ta 
be  obtained  by  default  against  it  in  the  erroneous  name,  it  is  concluded,  and 
such  judgment,  under  proper  averments  made  and  proved,  is  valid  against  the 
board  intended  to  be  named  in  the  judgment  as  though  it  were  properly  named 
therein. 

Original  proceedings  in  mandamus. 
The  facts  in  this  case  are  as  follows : 

For  eight  years  prior  to  1880  the  city  of  Newton  was  a  city  of  the  third 
class.  The  territory  within  the  city,  together  with  13J  sections  of  land  adjacent, 
was  duly  organized  as  school  district  No.  1,  Harvey  county,  state  of  Kansas. 
While  said  district  was  so  organized,  and  on  August  11,  1879,  Thomas  C» 
Cutler  was  the  director,  S.  A.  Newhall  the  clerk,  and  H.  Miles  the  treasurer, 
of  the  district,  and  constituted  the  board  thereof.  On  August  11, 1879,  while 
said  officers  were  assembled  as  a  board,  they  contracted  with  the  Buffalo  Hard- 
ware Company  for  school  furniture,  and  ordered  the  company  to  ship  tjie 
furniture  from  Buffalo,  New  York,  to  them  at  Newton,  Kansas.  On  the  same 
day  the  clerk  and  director  gave  two  orders  in  payment  of  the  contract  price,, 
for  $423.50  each,  payable,  one  January  1, 1881,  and  the  other  January  1, 1882. 
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«ach  to  bear  interest  at  10  per  cent,  per  annum  from  the  first  day  of  Septem- 
ber, 1879.  Of  these  two  orders,  B.  Hoffield»  the  plaintiff,  became  the  owner  hy 
assignment.  In  pursuance  of  the  contract  and  order  for  the  furniture,  and 
transaction  €if oresaid,  the  Buffalo  Hardware  Company. shipped  from  Buffalo, 
New  York,  to  said  school  board  at  Kewton,  Kansas,  said  school  furniture, 
which  arrived  in  Newton,  Kansas,  on  or  about  February  9, 1880,  when  said 
school  board  paid  the  freight  thereon,  and  received  the  same  and  placed  it  in  the 
school-house  of  the  district,  and  it  has  ever  since  been  in  use  in  said  school* 
house  for  school  purposes.    This  school  furniture  has  never  been  paid  for. 

On  January  22, 1880,  the  city  of  Newton  became  a  city  of  the  second  class. 

No  action  was  ever  taken,  or  proceedings  ever  had,  to  attach  any  adjacent 
territory  to  said  city  for  school  purposes;  but,  at  the  first  election  occurring 
after  Newton  became  a  city  of  the  second  class,  to-wit,  on  April  2,  1880,  the 
electors  of  the  territory  lying  outside  of  the  city  limits,  and  which  had  been  a 
part  of  school-district  No.  1,  Harvey  county,  elected  two  members  of  the. 
board  of  education  of  the  city  of  Newton,  who  qualified,  acted,  and  served  as 
members  of  said  board  of  education.  The  board  thus  elected  was  the  first  body 
^ver  acting  in  the  name  of  the  board  of  education  of  the  city  of  Newton.  Theit 
successors  had  been  regularly  elected,  and  said  positions  filled  ever  since.  The 
president  of  said  board  of  education  is  from  said  outside  territory.  Ever  since 
the  organization  of  the  city  of  Newton  as  a  city  of  the  second  class,  the  ad- 
jacent territory  has  been  recognized  as  a  part  of  said  city  for  school  purposes, 
by  the  assessment,  levy,  collection,  and  payment  of  taxes,  the  enumeration  of 
school  children,  and  their  attendance  at  school.  The  board  of  education  of  the 
oity  of  Newton  is  a  body  corporate  and  politic,  and  succeeded  to  all  the  prop- 
erty of  school-district  No.  1,  Harvey  county,  Kansas.  On  August  16. 1882, 
the  plaintiff  brought  suit  in  the  district  court  of  Harvey  county,  Kansas,  upon 
the  said  two  orders,  against  "school-district  No.  1  of  Harvey  county,  Kansas," 
and  caused  a  summons  to  be  issued.  This  summons  the  sheriff  returned  with 
the  following  statement  thereon:  "As  commanded  by  this  writ,  I  summoned 
the  within  named  school-district  No.  1,  on  the  sixteenth  day  of  August,  1^2, 
by  delivering  to  11.  M.  Spivey,  president  of  the  school  board  of  school-district 
No.  1,  defendant,  a  copy  of  the  within  summons,  and  of  the  indorsements 
thereon."  No  appearance  was  made  by  any  one  in  defense  of  the  action,  and 
Judgment  was  rendered  it.  lavor  of  the  plaihtiff,  and  against  school-district 
No.  1,  Harvey  county,  Kansas,  by  default,  for  81,129.34,  and  costs. 

On  December  30,  1883,  the  plaintiff  filed  a  petition  in  the  district  court  to 
have  this  judgment  corrected,  and  the  name  of  the  board  of  education  sub- 
stituted for  the  school-district  as  the  judgment  debtor.  To  this  petition  the 
board  of  education  filed  a  general  demurrer.  This  was  sustained  by  the  dis- 
trict court,  and  judgment  rendered  against  the  plaintiff  for  costs.  This  judg- 
ment has  not  been  appealed  from,  and  remains  unreversed  and  in  full  force, 
li.  M.  Spivey,  mentioned  in  the  sheriff^s  return  on  the  summons  in  the  case 
of  the  plaintiff  against  school-district  No.  1  of  Harvey  county.  Kansas,  was 
at  that  time  president  of  the  board  of  education  of  the  city  o**  Newton,  of  the 
state  of  Kansas,  the  defendant  herein.  Said  judgment  of  $1,129.34  against 
school-district  No.  1,  Harvey  county,  Kansas,  has  never  been  paid;  nor  has 
any  tax  been  levied  to  pay  the  judgment,  and  the  defendant  refuses  to  make 
any  levy  for  that  purpose.  On  August  2, 1884,  upon  the  application  of  plain- 
tiff, an  alternative  writ  of  mandamus  was  issued  out  of  this  court  requiring 
the  defendant  to  levy  a  tax  to  pay  the  judgment  of  plaiutiif  against  school^ 
district  No.  1,  or  to  show  cause  for  not  doing  so.  On  September  1,  1884i 
the  defendants  filed  their  answer  and  return  to  the  alternative  writ  of  maii-- 
damns. 

Bowman  A  Backer^  for  plaintiff. 
\    Ady  dt  Henry ^  for  defendant. 
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HoRTON,  C.  J.  On  January  22,  1880,  the  city  of  Newton  was  de- 
clared by  the  public  proclamation  of  the  governor  to  be  a  city  of  the 
second  class,  and  thereafter  such  city  was  subject  to  the  provisions 
of  article  11,  c.  122,  Laws  1876,  relating  to  public  schools.  Comp. 
Laws  1879,  pp.  846-850.  Prior  to  that  time,  the  association  of  the 
inhabitants  of  the  territorial  school  limits  of  the  city  of  Newton,  for 
public  school  purposes,  was  named  and  known  as  "School-district 
No.  1,  Harvey  County,  Kansas."  After  that  time,  the  public  schools 
of  said  city  possessed  the  usual  powers  of  a  corporation  for  public 
purposes,  under  the  name  and  style  of  "The  Board  of  Education  of 
the  City  of  Newton,  of  the  State  of  Kansas."  Section  4,  c.  122,  Laws 
1876.  The  board  of  education  of  the  city  of  Newton  was  substan- 
tially a  continuance  of  "School-district  No.  1,  Harvey  County,"  un- 
der a  new  name.  All  the  property  of  school-district  No.  1  passed  to 
the  board  of  education  of  the  city  of  Newton,  and  said  board  became 
subject  to  all  the  liabilities  of  the  old  corporation.  In  some  respects, 
the  board  of  education  was  vested  with  powers  not  conferred  upon 
school-district  No.  ] ;  but  the  merger  of  school-district  No.  1  into  the 
board  of  education  did  not  relieve  the  latter  corporation  from  an  ob- 
ligation to  pay  the  debts  of  the  school-district. 

Now,  a  man  or  corporation  may  change  his  or  its  name  between 
the  time  the  cause  of  action  arose  and  the  bringing  of  the  suit,  but 
a  corporation  certainly  loses  none  of  its  franchises  or  rights  by  such 
a  change,  when  authorized  by  law.  A  corporation  can  recover  by  its 
new  name  a  debt  due  before,  and  a  creditor  of  the  old  corporation 
can  recover  his  debt  against  the  new  corporation,  if  the  latter  takes 
all  the  rights  and  is  subject  to  all  the  liabilities  of  the  old.  corpora- 
tion which  it  supersedes  or  continues. 

It  is  insisted,  however,  by  the  defendant  that  the  action  of  plaintiff 
commenced  on  August  16, 1882,  against  school-district  No.  1,  and  the 
judgment  rendered  therein  against  said  school-district,  are  not  valid 
against  the  board  of  education.  We  think  otherwise.  A  mistake  was 
made  in  the  name  of  the  defendant,  but  the  summons  was  served  upon 
its  president,  and,  in  legal  contemplation,  the  office  he  held  clothed 
him  with  power  to  receive  notice  for  and  on  behalf  of  the  corporation; 
therefore  the  process  was  actually  served  upon  the  defendant,  and 
upon  a  person  qualified  t6  represent  the  defendant  in  respect  to  such 
service,  and  notice  to  him  was  notice  to  the  corporation  which  he  then 
represented.  This,  therefore,  may  be  regarded  as  the  case  of  a  mis- 
nomer. The  defendant  failed  to  plead  the  mistake  in  abatement,  or 
otherwise,  and  the  judgment  binds  the  corporation  although  sued  by 
a  wrong  name.  The  rule  seems  to  be  well  established  that  where  a 
corporation  has  taken  no  advantage  of  a  variance  from  its  name,  either 
by  plea  or  at  the  trial,  it  cannot  arrest  the  judgment  or  reverse  it  on 
that  account.  Ang.  &  A.  Corp.  (11th  Ed.)  1882,  §§  650,  651;  In- 
surance Co,  V.  French,  18  How.  404;  Bank  v.  Jaggers,  31  Md.  38; 
Bank  v.  Eyer,  60  Pa.  St.  436;  Freem.  Judgm.  §  154;  Sherynan  v. 
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Proprietors  of  Connecticut  Bridge^  11  Mass.  838;  Guinard  v.  Hey- 
singer,  15  Dl.  288. 

We  do  not  think  that  the  unsuccessful  attempt  made  in  the  district 
<sourt  to  substitute  the  board  of  education  for  the  school-district  affects 
the  original  judgment.  That  judgment  is  binding  upon  the  defend- 
ant, and  the  relief  asked  for  in  the  subsequent  proceeding  may  have 
been  regarded  by  the  district  court  as  wholly  useless  and  unnecessary. 
We  perceive  no  injustice  in  requiring  the  defendant  to  pay  for  the 
school  furniture  which  it  has  received  and  appropriated  for  public 
school  purpose.  Upon  the  record,  the  agreed  statements  of  the  par- 
ties, and  the  evidence  before  us,  the  peremptory  writ  of  mandamus 
will  be  awarded  as  prayed  for. 

(All  the  justices  concurring.) 


•(33  Kan.  634) 

Drake  v.  Fibst  Nat.  Bank  op  Fort  Scott. 

Filed  June  4,  1885. 

1.  Pleading — CoNTRAcr— Action  on — Reformation. 

Where  a  plaiDtiff  commences  his  action  upon  a  written  contract,  and  does  not 
ask  to  have  the  contract  reformed,  and  does  not  allege  any  grounds  of  accident, 
surprise,  or  mistake,  authorizing  the  reformation  oi  the  contract,  nor  any  mat- 
ters that  could  possibly  change  the  meaning  of  its  terms,  /mjW,  that  allegations 
of  what  the  parties  intended  or  desired,  or  why  they  made  the  contract,  or  why 
they  made  it  as  it  was  made,  and  what  the  parties  understood  and  agreed  to  be 
its  "legal  purport  and  effect,"  are  irrelevant  and  redundant — mere  surplusage. 

2.  Same— Amending  Petition. 

In  such  a  case,  the  trial  court  may,  in  its  discretion,  order  the  plaintiff  to  so 
amend  his  petition  as  to  strike  out  these  irreleyant-and  redundant  allegations. 

3.  Same — FArLORB  to  Amend — DrsMissAi.. 

in  such  a  case,  where  the  plaintiff  fails  and  refuses  to  so  amend  his  petition, 
the  court  may,  in  its  discretion,  dismiss  the  plaintiff's  action. 

Error  from  Bourbon  county. 

A.  A.  Harris,  for  plaintiff  in  error. 

Ware  d  Ware  and  J".  D.  McCleverty,  for  defendant  in  error. 

Valentine,  J.  On  April  4,  1883,  an  action  was  pending  in  the 
district  court  of  Bourbon  county,  wherein  C.  F.  Drake  was  the  plain- 
tiff, and  the  First  National  Bank  of  Fort  Scott,  Kansas,  was  the  de- 
fendant. On  that  day  the  defendant  filed  two  motions :  one  asking 
the  court  to  require  the  plaintiff  to  amend  his  amended  petition  so  as 
to  make  it  more  definite  and  certain  in  certain  particulars,  and  the 
other  asking  the  court  to  require  the  plaintiff  to  further  amend  such 
petition  by  striking  out  certain  alleged  surplus  and  redundant  mat- 
ters therein  contained.  On  May  23,  1883,  these  motions  were  heard, 
and  both  of  them  were  partially  sustained  and  partially  overruled, 
and  the  plaintiff  was  required  to  amend  his  amended  petition  so  as  to 
make  it  correspond  to  the  orders  of  the  court  made  on  said  motions, 
and  60  days  were  given  him  within  which  to  so  amend.  The  plain; 
tiff,  however,  did  not  amend  in  any  particular,  and  for  that  reason 
the  court  below,  at  the  September  term,  1883,  dismissed  his  action. 
The  orders  of  the  court  below  partially  sustaining  the  defendant's  mo- 


Digitized  by 


Google 


220  THK  PACIFIO  &BPOBTEB.  [EaiU 

tions,  and  dismissing  the  plaintiff's  action,  were  duly  excepted  to  by 
the  plaintiff,  and  to  reverse  these  orders  the  plaintiff,  as  plaintiff  in 
error,  on  August  12,  1884,  brought  the  case  to  this  court. 

It  is  conceded  by  the  plaintiff  that  if  the  motions  were  properly 
sustained,  the  court  below  committed  no  error  ih  dismissing  his  ac- 
tion; but  it  is  claimed  by  him  that  the  motions  were  erroneously  sus- 
tained. The  plaintiff,  in  his  brief  in  this  court,  states  that  the  only 
question  now  submitted  for  determination  is  whether  or  not  the  said 
motions  were  rightfully  sustained.  The  defendant,  however,  does 
not  admit  that  this  is  the  only  question,  but  suggests  that  there  are 
still  others  to  be  determined.  We  shall  consider  only  the  question 
presented  by  the  plaintiff ;  ^or  even  upon  that  question  we  think  the 
decision  of  this  court  must  be  in  favor  of  the  defendant.  This  ques- 
tion, however,  involves  several  others,  some  of  which  we  do  not  think 
wiU  require  any  consideration.  For  instance,  we  do  not  think  that  it  is 
necessary  to  enter  into  any  consideration  as  to  whether  the  court  be- 
low erred  or  not  in  requiring  the  plaintiff  to  so  amend  his  amended 
petition  as  to  make  it  more  definite  and  certain  in  certain  particu- 
lars ;  for  a  decision  of  the  other  questions  involved  in  the  case  will 
require  an  affirmance  of  the  final  decision  of  the  court  below,  in  what- 
ever way  this  question  of  definiteness  or  certainty  in  the  petition,  or 
want  of  the  same,  mi^ht  be  decided;  and  besides,  the  consideration 
of  this  question  would  involve  the  consideration  of  manydiflScult  and 
intricate  questions  which  may  never  again  arise.  The  principal  ques- 
tion which  we  shall  consider  is  whether  the  court  below  erred  in  re- 
quiring the  plaintiff  to  amend  his  amended  petition  by  striking  out 
certain  alleged  surplus  and  redundant  matters. 

The  plaintiff*s  action  is  founded  upon  the  following  instruments  in 
writing,  to-wit : 

"The  First  National  Bank.    S5,500.    Fort  Scott,  Kansas,  October  18, 1880. 
C.  F.  Drake  has  deposited  in  this  bank  fifty-five  hundred  dollars,  payable  to  the 
order  of  A.  A.  Harris,  trustee,  on  return  of  this  certificate  properly  indorsed. 
[Signed]  "C.  F.  Martin,  Assistant  Cashier." 

"When  the  First  National  Bank  of  Fort  Scott,  Kansas,  at  any  time  after 
November  1,  1880,  and  up  to  December  1,  1880,  shall  convey,  by  good  and 
sufficient  quitclaim  deed  or  deeds,  free  and  clear  of  all  tax  liens  and  incum- 
brances, including  the  taxes  of  1880,  all  the  real  estate  included  in  the  real- 
estate  account  of  said  bank,  and  the  same  referred  to  in  an  agreement  made 
September  25,  1880.  by  and  between  W.  Cheiiault  and  C.  F.  Drake,  then  A. 
A.  Harris,  trustee,  shall  indorse  the  same  to  said  bank.  But  if  said  bank 
shall  not  properly  and  legally  execute  and  deliver  such  deed  or  deeds  as  is 
herein  mentioned  as  to  such  real  estate,  then  said  Harris,  as  trustee,  shall  in- 
doi-se  this  certificate  and  deliver  the  same  to  C.  F.  Drake,  who,  in  that  event, 
shall  be  authorized  to  receive  the  money  thereon. 

"This  stipulation  and  agreement  consented  to  by  said  Drake,  said  Ohe- 
nault,  and  said  bank,  all  of  whom  agree  to  carry  out  its  provisions,  so  far  as 
the  same  may  devolve  upon  them,  respectively,  this  October  18,  1880. 

[Signed]  "0.  H.  Osbun,  Cashier. 

"W.  Chenaxtlt. 
"C.  F.  Drake." 
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The  plaintiff,  in  his  amended  petition,  alleges,  in  substance,  that  at 
the  time  when  these  instruments  were  executed  W.  Chenault  was  the 
president  of  the  First  National  Bank,  C.  H.  Osbun  was  the  cashier, 
and  G.  F.  Martin  was  the  assistant  cashier;  that  the  second  instru- 
ment was  attached  to  the  first,  and  was  a  part  thereof;  or,  in  other 
words,  that  the  two  instruments  in  effect  constituted  only  one  instru- 
ment;  that  on  December  1,  1880,  the  real  estate  therein  mentioned 
was  of  the  yalue  of  ^9,500;  "that  on  the  first  day  of  December,  1880, 
and  prior  and  subsequent  thereto,  he  [the  plaintiff]  demanded  of  the 
defendant  that  it  execute  and  deliver  to  him  the  deed  or  deeds  to  said 
lands  and  real  estate,  as  in  said  instrument  agreed,  and  that  said 
Harris,  as  trustee,  offered  to  indorse  the  said  certificate  of  deposit  to 
the  defendant;  that  defendant  could  have  made  the  deed  or  deeds  as 
agreed,  but,  wholly  disregarding  its  obligation  and  agreement,  it  failed 
and  refused  so  to  do,  and  conveyed  the  same  to  other  and  different 
parties;"  wherefore,  the  plaintiff  was  damaged  in  the  sum  of  $4,000, 
for  which  he  prays  judgment  against  the  defendant. 

Nothing  is  said  in  the  plaintiff's  pleadings  as  to  what  had  become 
of  the  certificate  of  deposit,  as  to  whether  it  had  been  assigned  or 
not,  or  collected  or  not,  or  who  held  it  or  owned  it,  or  whether,  at  the 
time  when  the  bank  sold  and  conveyed  the  land  in  question  to  other 
parties,  it  was  then  in  such  a  condition  or  in  such  hands  that  it  could 
have  been  assigned  or  delivered  by  either  Harris  or  Drake  to  the 
bank.  The  plaintiff  has  carefully  refrained  from  alleging  that  he  was 
the  owner  or  holder  of  the  certificate  of  deposit,  or  even  that  Harris 
still  held  it;  but,  for  the  purposes  of  this  case,  we  shall  assume  that 
after  the  bank's  failure  and. refusal  to  execute  the  deed  or  deeds  to 
Drake,  Harris  indorsed  and  delivered  the  certificate  of  deposit  with 
the  other  instrument  to  Drake,  and  that  the  two  instruments  still  re- 
main in  Drake's  possession,  unsatisfied,  uncollected,  and  owned  by 
him. 

The  supposed  irrelevant  and  redundant  matter  contained  in  the 
petition  is  as  follows ; 

'^At  that  time  there  were  some  taxes,  the  exact  amount  of  which  is  not 
known  to  the  plaintiff,  due  on  said  lands  and  real  estate,  and  which  were  a 
Hen  thereon.  The  defendant  desired  an  opportunity  of  paying  or  compro- 
mising said  taxes,  before  it  should  finally  make  the  deed  or  deeds  to  plaintiff, 
and  it  was  agreed  by  and  between  plaintiff  and  defendant  that  the  defendant 
should  have  such  opportunity.  At  that  time  the  plaintiff  had  on  deposit 
some  eight  or  nine  thousand  dollars  of  his  money  with  the  defendant. 

"The  parties  mutually  desired  some  evidence  that  each  would  perform  his 
and  its  part  of  the  contract  of  sale,  and  it  was  mutually  agreed  that  85,500 
of  the  money  which  plaintiff  had  on  deposit  with  the  defendant  should  be 
placed  to  the  credit  of  A.  A.  Harris,  as  trustee,  to  remain  with  the  defendant 
according  to  the  term  of  a  certain  certificate  of  deposit  then  issued  and  exe- 
cuted by  the  defendant  for  that  purpose;  the  plaintiff  giving  to  the  defend- 
ant his  check  for  said  amount  of  85,500. 

"Plaintiff  says  that  said  instrument  and  agreement  was  intended,  by  and 
between  the  parties  thereto,  to  be  an  agreement  and  contract  on  the  part  of 
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the  defendant  to  convey  to  the  plaintiff  all  lands  and  real  estate  therein  re- 
ferred to,  on  or  before  December  1,  1880,  and  such  was  understood  and  agreed 
to  be  its  legal  purport  and  effect  by  the  plaintiff  and  defendant  at  the  time  of 
its  execution." 

This  matter  is  evidently  redundant  aud  irrelevant — mere  surplus- 
age. The  petition  is  no  better  with  it  than  without  it,  and  the  court 
below  did  not  err  in  ordering  it  to  be  stricken  out.  The  plaintiff  does 
not  ask  to  have  the  written  instruments,  or  either  of  them,  or  the  con- 
tract embodied  therein,  reformed,  and  alleges  no  grounds  of  accident, 
or  surprise,  or  mistake  authorizing  the  reformation  of  such  contract, 
nor  any  matters  that  could  possibly  change  the  meaning  of  its  terms 
in  any  respect  whatever.  The  parts  stricken  out  are  merely  aver- 
ments of  non-essential  facts,  of  what  the  parties  intended  and  desired, 
and  why  they  made  the  contract,  and  why  they  made  it  as  it  was 
made,  and  what  the  parties  understood  and  agreed  to  be  its  'iegal 
purport  and  effect."  Such  averments  cannot  change  the  terms  of  the 
written  contract,  nor  affect  the  rights  of  the  parties  thereunder.  The 
rights  of  the  parties  are  governed  by  the  terms  of  the  written  contract. 
The  court,  however,  in  its  discretion,  might  have  permitted  ibese 
averments  to  remain  as  a  part  of  the  petition ;  but  also,  in  its  discre- 
tion, it  had  a  right  to  order  them  to  be  stricken  out;  and  as  it  had 
such  right  and  made  such  order,  and  as  the  plaintiff  failed  to  obey 
the  order,  the  court  undoubtedly  had  the  right  to  dismiss  the  action 
for  that  reason,  as  it  did.  The  order  requiring  the  plaintiff  to  strike 
out  these  irrelevant  matters  was  a  separate  and  distinct  order,  and 
the  plaintiff  could  have  obeyed  it  without  obeying  any  other  order  of 
the  court.  But  the  plaintiff  failed  aud  refused  to  obey  this  order,  or 
any  part  thereof,  and  failed  and  refused  to  obey  all  orders;  and  for 
that  reason  his  case  was  dismissed,  and  he  must  now  abide  the  conse- 
quences. 

The  judgment  of  the  court  below  dismissing  the  plaintiff's  action 
will  be  affirmed. 

(All  the  justices  concurring.) 


<33  Kan.  621) 

Feineman  and  others  v.  Saohs. 

*  Filed  June  4,  1885. 

1.  Sale  op  Ltquor  Contraut  to  Law— Enforcement  op  Contract. 

The  courts  of  our  state  are  not  bound  to  recognize  or  enforce  a  contract 
which  is  in  contravention  of  our  statutes,  even  though  it  may  be  valid  in  the 
state  where  it  is  made.  And  if  a  wholesale  liquor  dealer  in  Missouri  enters 
into  an  agreement  with  a  citizen  of  Kansas  to  sell  and  ship  intoxicating  liquors 
to  him  in  Kansas,  for  the  express  purpose  of  enabling  the  purchaser  there  to 
resell  the  liquors,  contrary  to  the  laws  of  the  state,  and  actively  aids  the  pur- 
chaser in  the  illegal  traffic,  he  is  not  entitled  to  the  assistance  of  oar  courts  in 
recovering  the  price  of  the  liquors  thus  sold. 

2.  B.\ME — Knowledge  of  Vendee. 

Mere  knowledge  of  the  illegal  purpose  of  the  buyer  is  not  sufficient  to  inval- 
idate a  sale  made  in  Missouri,  which  is  in  conformity  with  the  laws  of  that  state. 
In  order  to  render  the  sale  void  and  defeat  a  recovery  of  the  price  of  the  liquors, 
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there  must  he  some  participation  or  interest  of  the  seller  in  the  illegal  transac- 
tion. 
3.  Practice — Instruction — Evidence. 

It  is  error  for  the  court  to  give  an  instruction  founded  upon  facts  that  are 
not  in  proof. 

Error  from  Shawnee  county. 

W.  A.  S.  Bird,  for  plaintiflfs  in  error. 

O.  C.  Graves,  for  defendant  in  error. 

Johnston,  J.  B.  A.  Feineman  &  Co.  brought  this  action  against 
Frank  Sachs  to  recover  the  price  of  a  quantity  of  intoxicating  liquors 
sold  by  them  to  the  defendant,  who  was  a  saloon-keeper,  at  Topeka, 
Kansas.  The  plaintiffs  are  wholesale  liqaor  dealers  at  Kansas  City, 
Missouri,  and  they  allege  that  on  the  seventeenth  day  of  August,  1881, 
they  sold  on  credit  and  shipped  a  bill  of  liquors,  priced  at  $223.33,  to 
one  G.  G.  Funk,  at  Topeka;  that  a  short  time  after  this  sale  Funk 
sold  out  his  business  to  the  defendant  Sachs,  when  he  assumed  the 
payment  of  Funk's  indebtedness  to  the  plaintiffs;  that  afterwards  the 
defendant  purchased  liquors  directly  from  plaintiffs  of  the  amount  of 
$75.75, — making  a  total  indebtedness  alleged  to  be  due  from  defend- 
ant to  plaintiffs  of  $299.08 ;  that  the  defendant  had  made  several  pay- 
ments on  account  to  the  amount  of  $150,  leaving  a  balance  due  to 
the  plaintiffs  of  $149.08,  for  which  they  ask  judgment. 

The  defendant  denied  the  assumption  of  Funk's  indebtedness  to 
plaintiffs,  and  claimed  that  when  he  bought  Funk  out  a  number  of 
outstanding  accounts  were  left  by  Funk  with  him  for  collection,  with 
the  agreement  that  the  amount  collected  upon  them  should  be  paid 
to  Feineman  &  Go.  upon  the  bill  that  Funk  owed  them.  He  claims 
that  on  these  accounts  he  collected  about  $75,  all  of  which  was  paid 
over  to  the  plaintiffs,  and  that  the  balance  of  $150,  which  he  had  re- 
mitted to  the  plaintiffs,  was  in  full  payment  of  the  liquors  purchased 
by  himself  from  them.  He  made  the  further  defense  that  the  liquors 
were  sold  by  the  plaintiffs  at  Topeka,  Kansas,  contrary  to  the  laws  of 
this  state,  and  with  full  knowledge  that  they  were  to  be  resold  by  the 
defendant,  and  in  violation  of  our  law,  and  therefore  no  recovery  could 
be  had  for  their  price.  On  the  trial  a  general  verdict  was  returned 
by  the  jury  in  favor  of  the  defendant. 

One  of  the  errors  assigned  by  the  plaintiffs  is  upon  the  instructions 
that  were  given  to  the  jury.  The  court  directed  the  jury  that  if  the 
plaintiffs'  agent  took  an  order  from  the  defendant  for  intoxicating 
liquors  to  be  transmitted  to  the  plaintiffs  at  Kansas  Gity,  Missouri, 
and  there  filled  at  their  option,  and  to  be  delivered  at  that  place  to 
the  defendant,  the  plaintiffs  would  be  entitled  to  recover  the  amount 
unpaid  thereon,  but  that  if  the  sale  and  delivery  of  the  liquors  was 
made  at  Topeka,  Kansas,  no  recovery  could  be  had  unless  the  plain- 
tiffs had  a  permit  authorizing  such  sale.  The  court  then  gave  the 
following  instruction : 

"I  further  instruct  you  that  if  you  find  as  a  fact  that  tlie  plaintiffs*  agent 
took  from  the  defendant  an  order  for  intoxicating  liquors  in  the  city  of  To- 
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peka,  with  the  understanding  and  agreement  that  said  order  should  be  trans- 
mitted to  plaintiffs  in  Kansas  City,  Missouri,  to  be  there  filled  subject  to  their 
choice  and  option,  and  that  said  liquors  were  delivered  to  the  defendant  on 
the  cars  at  Kansas  City,  Missouri,  to  be  brought  into  this  state;  and  if  you 
further  find  that  at  the  time  of  such  transaction  it  was  the  understanding  and 
agreement  between  the  defendant  and  plaintiffs'  agent  that  such  liquors  were 
to  be  brought  into  the  state  of  Kansas,  and  here  resold,  in  violation  of  the  laws 
of  this  state,  and  if  you  further  find  that  the  agreement  of  transmission  and 
filling  of  the  order  at  the  plaintiff's  option,  and  the  delivery  of  the  liquors 
to  the  defendant  on  the  cars  at  Kansas  City,  Missouri,  was  so  made  as  a  scheme 
or  device  for  evading  the  laws  of  Kansas  respecting  the  sale  of  intoxicating 
liquors  in  this  state,  and  that  such  liquors  were  so  furnished  defendant  in 
pursuance  of  such  scheme  or  device,  to  be  resold  in  Kansas  in  violation  of  the 
laws  of  this  state, — then  you  must  find  for  the  defendant" 

Exception  is  taken  to  this  instruction  upon  two  grounds — Firsts 
ihat  it  is  not  a  correct  statement  of  the  law;  and,  second,  that  there 
was  no  evidence  in  the  case  upon  which  to  base  such  an  instruction. 
As  an  abstract  proposition  of  law  we  think  the  instruction  is  not 
•erroneous.  The  plaintiffs  claim  that  the  validity  of  a  sale  and  de- 
livery of  goods  made  in  Missouri  is  to  be  determined  by  the  laws  of 
that  state,  and  that,  as  the  contract  in  question  conformed  to  the  laws 
of  Missouri,  it  cannot  be  affected  by  our  laws,  and  must  be  enforced 
in  our  courts.  It  is  true,  the  general  rule  is  that  the  validity  of  a 
contract  is  to  be  determined  by  the  law  of  the  place  where  it  is  made, 
and  if  it  is  valid  by  the  laws  of  that  state  it  will  be  enforced  in  another 
as  an  act  of  comity,  even  though  it  may  not  entirely  consist  with  the 
laws  of  the  state  in  which  enforcement  is  sought.  To  this  rule  there 
are  important  exceptions,  one  of  which  is  that  no  state  is  bound  to 
onforce  a  contract  that  is  in  contravention  of  its  laws,  and  which  has 
been  entered  into  in  fraud  or  evasion  of  such  laws. 

It  has  been  said  '*that  the  exception  applies  to  cases  in  which  the 
contract  is  immoral  or  unjust,  or  in  which  the  enforcing  it  in  a  state 
would  be  injurious  to  the  rights,  the  interest,  or  the  convenience  of 
such  state  or  its  citizens.  This  exception  results  from  the  consider* 
ation  that  the  authority  of  the  acts  and  contract  done  in  other  states, 
as  well  as  the  laws  by  which  they  are  regulated,  are  not,  proprio  vigore, 
of  any  efficacy  beyond  the  territories  of  that  state;  and,  whatever 
effect  is  attributed  to  them  elsewhere,  is  from  comity,  and  not  of 
strict  right.  And  every  independent  community  will  and  ought  to 
judge  for  itself  how  far  that  comity  ought  to  extend.  *  ♦  *  Con- 
tracts, therefore,  which  are  in  evasion  or  fraud  of  the  laws  of  a  country, 
or  of  the  rights  or  duties  of  its  subjects ;  contracts  against  good  morals, 
or  against  religion,  or  against  public  rights;  and  contracts  opposed  to 
the  national  policy  or  national  institutions, — are  deemed  nullities 
in  every  country  affected  by  such  considerations,  although  they  may 
be  valid  by  the  laws  of  the  place  where  they  are  made."  Story,  Confl* 
Laws,  §  244.  And  citizens  of  another  state  who  enter  into  an  ar- 
rangement to  furnish  liquor  with  the  intention  and  for  the  purpose  of 
enabling  a  citizen  of  Kansas  to  violate  our  laws  are  not  entitled  to  any 
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greater  privilege  than  any  one  of  our  own  citizens,  guilty  of  the  same 
wrong.  If,  then,  the  transmitting  of  the  order  for  intoxicating  liquors 
to  Kansas  City,  Missouri,  and  the  delivering  of  them  upon  the  cars  at 
that  place  was,  as  stated  by  the  court,  a  mere  scheme  or  device  of  the 
parties  to  evade  the  laws  of  Kansas  prohibiting  the  sale  of  intoxicat- 
ing liquors,  and  the  plaintiffs  encouraged  and  assisted  the  defendant 
in  the  illegal  transaction,  the  courts  of  the  state  will  not  aid  the  plain- 
tiffs in  recovering  the  fruits  of  such  wrongful  act. 

But  the  other  exception  to  the  instruction  is,  in  our  view,  well  taken. 
No  facts  are  found  in  the  evidence  brought  here  upon  which  to  base 
the  instruction,  and  it  was  therefore  misleading  and  erroneous.  The 
most  that  can  be  claimed,  as  shown  in  the  testimony,  is  that  the 
plaintiffs'  agent  knew  that  the  defendant  had  sold  liquors  in  violation 
of  law,  and  that  the  intention  of  the  defendant  was  to  dispose  of  those 
purchased  from  plaintiffs  in  the  same  way.  There  is  no  pretense 
that  any  act  was  done  by  the  plaintiffs  to  promote  the  illegal  trans- 
action, or  that  they  shared  in  its  fruits  beyond  the  taking  of  the  or- 
der and  sale  of  the  goods  for  their  value  in  the  state  of  Missouri.  It 
does  not  appear  that  anything  was  said  or  done  by  the  plaintiffs  or 
their  agent  indicating  an  arrangement  or  conspiracy  with  the  defend- 
ant to  evade  the  laws  of  the  state,  or  with  a  view  of  facilitating  and 
assisting  the  defendant  in  the  illegal  sale  of  the  liquor,  or  in  further- 
ance of  bis  unlawful  design.  And  while  the  defendant  at  the  time  of 
the  purchase  may  have  intended  to  do  an  unlawful  business  in 
Kansas,  and  that  purpose  may  have  been  communicated  to  and 
known  by  the  plaintiffs,  yet  the  defendant  might  afterwards  change 
his  purpose  and  make  a  proper  and  legal  disposition  of  the  liquors. 
Bat  mere  knowledge  of  the  illegal  purpose  of  the  buyer  is  not  suffi- 
cient to  invalidate  a  sale  made  in  Missouri,  and  which  is  in  conform- 
ity with  the  laws  of  that  state.  In  order  to  render  the  sale  void  and 
defeat  a  recovery  of  the  price  of  the  liquors  there  must  be  some  par- 
ticipation or  interest  of  tlie  seller  in  the  act  itself.  Hill  v.  Spear^  50 
N.  H.  253;  Holman  y,  Johnson,  Cowper,  341;  GaylordY.  Soragen,  32 
Vt.  110;  Aiken  v.  Blaiadell,  41  Vt.  656;  Mclntyre  v.  Parks,  3  Meto. 
207;  Smith,  v.  Godfrey,  28  N.  H.  379;  Oreuttv.  NeUon,  1  Gray,  536; 
President,  etc.,  of  Merchants*  Bank  v.  Spalding,  12  Barb.  302;  Tracy 
V.  Tahnage,  14  N.  Y.  162. 

If,  however,  there  has  been  any  participation  on  the  part  of  the 
plaintiffs, — as  for  instance,  if  the  liquors  were  packed  by  the  plaintiffs 
in  such  a  manner  as  to  conceal  the  contents  of  the  package,  and  thus 
enable  the  defendant  to  accomplish  his  unlawful  purpose, — no  recovery 
can  be  had;  and  if  the  illegal  disposition  of  the  goods  by  the  pur^^ 
chaser  in  any  way  entered  into  the  contract,  and  a  greater  price  was 
agreed  to  be  paid  for  them;  or  if  the  plaintiffs  were  to  derive  any 
advantage  or  share  in  the  fruits  of  the  defendant's  wrong, — the  con- 
tract should  be  held  void  and  not  enforceable  in  our  courts.  But  as 
there  was  no  testimony  in  the  case  that  the  plaintiffs  participated 
v.7p,no.4 — 15 
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or  were  interested  in  the  illegal  sale  of  the  goods,  the  instruction  can- 
not' be  sustained.     It  follows  that  the  judgment  of  the  district  court 
must  be  reversed,  and  the  case  remanded  for  a  new  trial. 
(All  the  justices  concurring.) 


(33  Kan.  609) 

iViLLiAMs  V.  MooBEHEAD  and  another,  Partners,  etc. 
Filed  June  4, 1885. 

1.  Judgment  sr  Default — Service  by  Publication. 

Wh«re  service  by  publication  is  made  against  a  defendant  who  is  a  non- 
resident, in  a  case  authorized  by  the  statute,  in  the  manner  and  for  the  time 
prescribed  by  the  statute,  and  such  service  is  proved  by  the  affidavit  of  the 
printer  knowing  the  same,  and  is  filed  in  the  court,  but  the  court  does  not  ex- 
amine or  inspect  the  service  or  the  proof  tliereof,  the  judgment  by  default,  ren- 
dered against  the  defendant  upon  such  service,  is  not  void,  nor  subject  to  suc- 
cessful attack  collaterally. 

2.  Trial—Supplemental  Petition— Evidknce. 

A  plaintiif,  with  the  consent  of  the  court,  may  file  a  supplemental  petition, 
alleging  facts  material  to  the  case  occurring  after  the  filing  of  his  original  pe- 
tition ;  and  upon  the  trial  he  may  establish  the  allegations  in  his  suppTe.iiental 
petition,  although  they  differ  and  contiadict,  in  some  respects,  the  former  pe- 
tition filed  by  him. 

Error  from  Washington  county. 

Action  commenced  by  William  Moorehead  and  E.  C.  Knowles,  part- 
ners as  Moorehead  &  Knowles,  against  Charles  Mount,  Febraary  9, 
1882,  to  quiet  title  to  the  S.  ^  of  section  4,  in  township  3  south,  of 
range  2,  Washington  county,  which  they  claimed  to  own  and  to  be  in 
the  actual  possession  of  under  a  tax  deed  executed  February  5, 1880. 
Service  had  upon  Mount  by  publication.  At  the  April  term  of  the 
court  for  1882,  Israel  Williams  made  application  to  be  made  a  de- 
fendant, and  also  for  leave  to  answer.  All  of  this  was  granted,  over 
the  objection  of  Moorehead  &  Knowles.  On  the  same  day,  April  8, 
1882,  judgment  was  rendered  by  default  in  favor  of  plaintiffs  against 
Mount.  To  this  Williams  objected,  and  then  excepted.  On  May  18, 
1882,  Williams  filed  his  answer  to  the  petition  of  plaintiffs,  and, 
among  other  things,  alleged  therein  that  he  was  the  owner  in  fee 
simple  of  the  lands  described  in  the  petition,  and  that  the  tax  deed 
under  whi6h  the  plaintiffs  claimed  possession  and  title  was  void.  On 
June  26, 1882,  the  plaintiffs  filed  their  motion  to  require  Williams  to 
make  His  answer  more  definite  and  certain.  This  motion  was  sus- 
tained by  the  court,  and  on  September  16, 1882,  Williams  filed  au 
amended  answer,  setting  forth  in  great  detail  the  alleged  irregulari- 
ties in  the  tax  proceedings  and  tax  jdeed  under  which  the  plaintiffs 
claimed  title.  At  the  August  term  of  the  court  for  1882,  Charles 
Mount  filed  his  application  to  have  the  judgment  rendered  against 
him  on  April  8,  1882,  opened  up,  and  to  be  let  in  to  defend.  It  was 
agreed  between  the  plaintiffs  and  Mount,  over  the  objection  of  Will- 
iams, that  the  judgment  rendered  against  Mount  should  be  set  aside 
land  that  he  be  allowed  to  answer.     On  September  26, 1882,  plaintiffs 
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filed  their  reply  to  the  answer  of  Williams,  containing  a  general  de- 
nial of  the  allegations  therein  contained.  On  September  11,  1882, 
Mount  filed  his  answer  to  the  petition  of  plaintiffs,  alleging,  also,  that 
the  tax  deed  of  plaintiffs  was  invalid,  and  that  be  was  the  owner  in 
fee  of  the  premises.  On  September  16,  1882,  Williams  filed  answer 
to  answer  of  Mount.  On  December  12,  1882,  Mount  replied  to  the 
answer  of  Williams.  On  April  24,  1883,  Moorehead  &  Knowles,  by 
permission  of  theicourt,  filed  a  supplemental  petition,  setting  forth 
that  since  the  commencement  of  the  action,  and  after  Williams  had 
been  made  a  party,  they  had  purchased  and  were  in  possession  of 
the  claim,  interest,  and  estate  of  Charles  Mount  to  the  premises  in 
controversy;  that  Mount's  title,  which  they  had  purchased,  arose  by 
virtue  of  a  certain  sheriff's  deed  to  said  land  made  to  Mount  on  Au- 
gust 6,  1878,  by  the  sheriff  of  Washington  county  in  a  certain  attach- 
ment proceeding  of  said  Mount  against  Elias  W.  Tuttle,  and  also  by 
virtue  of  a  certain  decree  obtained  by  Mount  in  the  district  court  of 
Washington  county,  on  April  10, 1880,  against  William  Wallenweber, 
forever  barring  him  from  all  interest  in  or  claim  to  the  land,  and 
decreeing  Mount  to  be  the  owner  thereof.  This  supplemental  peti- 
tion also  alleged  that  Williams*  claim  of  title  to  the  land  was  solely 
by  virtue  of  a  deed  made  to  him  by  said  Wallenweber  long  subse- 
quent to  said  decree.  On  April  18,  1884,  Williams  filed  an  answer 
to  the  supplemental  petition,  alleging  that  the  decree  referred  to  in 
said  petition  as  having  been  made  on  April  10,  1880,  in  an  action 
pending  in  the  district  court  of  Washington  county,  wherein  Charles 
Mount  was  plaintiff  and  William  Wallenweber  was  defendant,  pre- 
tending to  quiet  title  to  the  land  in  dispute,  was  fraudulently  and 
wrongfully  obtained,  and  therefore  was  void  as  against  him.  At  the 
April  term  of  court  for  188^4,  the  case  came  on  for  trial  before  the 
court,  without  a  jury.  The  court  made  the  following  findings  of 
fact : 

(1)  That  it  is  agreed  between  till  the  parties  to  this  action  that  the  original 
patent  title  to  the  land  in  controversy  in  this  action, — viz.,  the  south  one-half 
of  seccioii  4,  in  township  3  south,  of  range  2  east,  in  Washington  county, 
Kansas, — was  formerly  in  Elias  W.  Tuttle,  and  that  at  tlie  time  this  action 
was  commenced,  plaintiffs  were  in  the  actual  possession  of  said  premises. 

(2)  That  on  tlie  fifth  day  of  June.  A.  D.  1876.  said  Elias* W.  Tuttle  and 
wife  conveyed  said  land  by  warranty  deed  to  Alfred  Hawkins,  which  deed  was 
filed  for  recoi-d,  February  20,  1882. 

(3)  That  on  the  sixth  of  May,  1878,  said  Hawkins  and  wife  conveyed  said 
land  bv  warranty  deed  to  William  Wallenweber,  which  deed  was  filed  for  rec- 
ord, October  26,'l878. 

(4)  That  on  the  fifth  day  of  January,  1882,  said  Wallenweber  and  wife  con- 
veyeil  said  land  by  warranty  deed  to  defendant  Israel  Williams,  which  deed 
was  filed  for  record,  February  20,  1882. 

(5)  That  on  the  fifth  day  of  February,  1880,  a  tax  deed  was  issued  from 
Washington  county,  Kansas,  to  Charles  L.  Flint,  whicli  was  filed  for  record, 
February  7,  1880. 

This  tax  deed  was  based  upon  a  sale  of  said  land  for  taxes  of  the  year  1875, 
which  sale  wjis  made  in  the  yeiir  1876,    The  amount  necessary  to  redeem  at 
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the  date  of  the  making  of  the  said  tax  deed  was  $72.  December  3, 1880,  said 
Charles  L.  Flint  conveyed  said  land  by  quitclaim  deed  to  J.  W.  Rector,  which 
deed  was  filed  for  record,  February  16,  1880. 

February  1,  1882,  said  premises  were  conveyed  by  said  J.  W.  Rector  and 
wife  to  plaintiffs,  which  deed  was  filed  for  record.  May  11,  1882. 

In  regard  to  this  tax  sale  of  1876  for  the  delinquent  taxes  of  1875,  the  court 
finds  that  the  said  land  was  sold  for  816.50,  while  the  legal  amount  of  taxes, 
penalties,  interests,  costs,  and  charges,  including  costs  of  sale,  was  only 
816.35;  and  that  in  addition  to  this,  that  the  county  board  duly  contracted  to 
pay  and  only  paid  the  printer,  for  publishing  the  delinquent  tax-sale  list  for 
that  year,  20  cents  per  tract,  while  the  treasurer  collected  25  cents  per  tract, 
which  would  further  reduce  the  amount,  for  which  said  lands  should  have 
l>een  sold  to  816.30,  so  that  said  land  was  sold  for  20  cents  more  than  it 
sliould  have  been  sold  for. 

(6)  That  on  the  twenty-third  day  of  March,  1878,  a  suit  was  commenced 
against  said  Elias  W.  Tuttle  in  the  district  court  of  this  Washington  county, 
by  one  Charles  Mount*  On  the  same  day  an  afiidavit  for  attachment  was  filed 
on  the  ground  of  the  non-residence  of  said  Tuttle,  and  on  the  same  day  an 
order  of  attachment  was  issued  to  the  sheriff,  which  order  was  returned  March 
29,  1878,  showing  that  the  lands  in  question  in  this  suit  had  been  attached 
March  28th. 

An  affidavit  for  service  by  publication  was  made  and  proof  of  the  same  was 
filed  July  30, 1878.  The  proceedings  to  obtain  service  by  publication  were 
regular  in  every  respect,  and  also  the  publication  was  regularly  made,  and 
the  proper  proof  filed  by  the  printer.  This  proof  was  not  examined  by  the 
court,  and  was  therefore  neither  approved,  nor  disproved  by  the  court.  Judg- 
ment was  rendered  in  this  case  August  6, 1878,  by  default,  against  said  Tuttle 
and  in  favor  of  said  Mount,  for  86,395,  with  interest  at  10  per  cent,  per  annum 
from  the  date  of  said  judgment,  and  the  property  in  question  ordered  sold  to 
satisfy  said  judgments 

An  order  of  sale  was  issued  October  10,  1878,  and  returned  December  7, 
1878,  showing  a  sale  of  the  lands  in  controveray  to  said  Charles  Mount,  who 
was  the  judgment  creditor.  The  consideration  paid  by  said  Mount  was  8430. 
The  motion  to  confirm  this  sale  was  filed  by  Mount,  December  7, 1878,  and 
allowed  on  the  same  day,  and  an  order  of  confirmation  entered,  and  a  sheriff's 
deed  to  said  Mount  was  made  January  24, 1879,  which  was  filed  for  record, 
January  24, 1879. 

(7)  That  before  Mount  had  purchaseci  the  land  in  question  at  sheriff's  sale 
in  the  attachment  suit,  he  had  actual  notice  that  William  Wallenweber  claimed 
to  own  the  land. 

(8)  That  on  tlie  twelfth  day  of  February,  1880,  an  action  was  brought  by 
Mount  against  Wallenweber  in  this  court  to  quiet  his  title  to  said  land  against 
said  Wallenweber.    The  land  at  this  time  was  vacant  and  unoccupied. 

Service  in  said  case  was  made  by  publication,  upon  proper  affidavit  being 
filed,  showing  the  non-residence  of  Wallenweber  and  the  other  statutory 
grounds  required;  the  proper  notice  wjis  publislied  for  four  consecutive  weeks 
in  a  newspaper  printed,  published,  and  of  general  circulation  in  said  county, 
the  dates  of  publication  being  February  13,  20,  27,  and  March  5,  1880.  The 
affidavit  of  the  printer  in  proof  of  such  publication  was  filed  in  manner  and 
form  as  required  by  law.  Although  this  proof  was  not  examined,  and  there- 
fore not  approved  or  disapproved  by  tlie  court,  a  decree  was  entered  in  said 
case  quieting  said  Mount's  title  to  said  premises  by  default,  on  the  tenth  of 
April,  1880. 

(9)  July  24.  1882,  Mount  and  wife  executed  quitclaim  deed  for  said  prem- 
ises to  plaintiffs,  which  was  filed  for  record  April  24,  1883. 

Thereon  the  court  made  the  following  coDclusions  of  law: 
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As  conclusions  of  law  from  the  foregoing  facts,  the  court  finds  that  the 
plaintiffs  are  entitled  to  have  their  title  quieted  to  said  premises  as  against 
said  defendant.  (2)  That  the  costs  in  this  case  should  be  paid  by  defendant, 
Israel  Williams. 

Williams  filed  a  motion  for  a  new  trial,  alhging  that  the  conclusions 
of  law  by  the  court,  from  the  facts  found,  were  inconsistent  with  and 
not  supported  by  the  said  findings;  that  upon  the  findings  made  by 
the  court  he  was  entitled  to  judgment  and  decree  quieting  the  title  in 
him  as  to  the  lands  in  question;  and  also  moved  the  court  for  judg* 
ment,  upon  the  findings  of  fact,  in  his  favor.  These  motions  were 
overruled  by  the  court,  Williams  excepting.  He  thereupon  moved 
the  court  to  set  aside  the  sixth,  seventh,  eighth,  and  ninth  findings 
of  fact  apon  the  ground  that  the  findings  of  fact  were  not  supported 
by  sufficient  evidence,  and  were  contrary  to  the  evidence;  and  also 
embraced  therein  a  motion  for  a  new  trial  upon  the  errors  of  law  oc- 
curring upon  the  trial,  and  for  erroneous  conclusions  of  law.  These 
motions  were  overruled,  Williams  excepting.  Thereupon  the  court 
rendered  its  judgment  and  decree  in  said  cause  in  favor  of  the  plain- 
tiffs and  against  the  defendant,  Williams.  The  plaintiffs  were  also 
given  judgment  for  costs  against  the  defendant,  Williams,  taxed  at 
$26.75.     Williams  excepted,  and  brings  the  case  here. 

Lowe  (t  Smith,  for  plaintiff  in  error. 

J.  W.  Rector,  for  defendants  in  error. 

HoBTON,  G.  h  The  common  source  of  title  of  the  land  in  contro- 
versy was  from  Elias  W.  Tuttle.  Upon  the  trial,  Moorehead  & 
Knowles,  in  support  of  their  case,  introduced  a  tax  deed  executed  to 
Charles  L.  Flint,  February  5,  1880;  a  quitclaim  deed  from  Charles 
L.  Flint  to  J.  W.  Sector,  executed  December  3,  1880 ;  a  warranty 
deed  from  J.  W.  Hector  and  wife  to  William  Moorehead  and  E.  C. 
Enowles,  executed  February  1,  1882;  a  sheriff's  deed,  executed  Jan- 
uary 24-,  1879,  to  Charles  Mount,  reciting  a  judgment  in  favor  of 
Charles  Mo.unt  against  Elias  W.  Tuttle,  dated  August  6, 1878,  and  a 
sale  of  the  real  estate  under  said  iudgment  on  November  23,  1878; 
also  the  proceedings  in  an  attachment  commenced  March  23,  1878, 
by  Charles  Mount  against  Elias  W.  Tuttle,  including  the  judgment 
rendered  in  such  case  on  August  6,  1878;  the  proceedings  in  the  ac- 
tion oi  Charles  Mount  against  William  Wallenweber,  commenced 
February  12, 1880,  to  quiet  title,, and  in  which  action  Charles  Mount 
obtained  such  a  decree  on  April  6,  1880;  and,  lastly,  a  quitclaim 
deed  from  Charles  Mount  and  wife  to  William  Moorehead  and  E.  C. 
Knowles,  executed  July  24,  1882. 

On  the  part  of  Williams  it  is  contended  that  the  tax  proceedings 
for  the  years  for  which  the  land  was  sold  were  so  irregular  and  de- 
fective that  the  tax  deed  of  February  6,  1880,  conveyed  no  title. 
Williams'  claim  of  title,  introduced  in  evidence,  was  as  follows :  A 
warranty  deed  from  Elias  W.  Tuttle  &nd  wife  to  Alfred  Hawkins, 
executed  June  5,  1876,  but  not  filed  for  record  until  February  20, 
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1882;  a  Warranty  deed  from  Alfred  Hawkins  and  wife  to  William 
Wallenweber,  executed  May  6,  1878  and  filed  for  record  October  26, 
1878;  and  a  warranty  deed  from  William  Wallenweber  and  wife  to 
Israel  Williams,  executed  January  5,  1882,  and  recorded  February 
20,  1882. 

No  claim  is  made  before  us  that  the  tax  deed  of  February  5, 1880, 
is  valid,  or  that  Moorehead  &  Knowles  have  any  title  thereunder.  As 
Elias  W.  Tuttle  conveyed  the  premises  to  Alfred  Hawkins  before 
Charles  Mount  commenced  his  attachment  proceedings  against  said 
Tuttle,  and  as  the  findings  show  that  Charles  Mount  had  actual 
notice  that  William  Wallenweber,  the  purchaser  from  Hawkins, 
claimed  to  own  the  land  at  the  time  that  Mount  purchased  the  land 
at  sheriff's  sale,  we  may  assume,  at  least  for  the  purposes  of  this  case, 
that  .Mount  was  not  a  purchaser  without  notice,  although  the  sheriff's 
deed  was  recorded  January  24, 1879,  and  the  conveyance  from  Tuttle 
to  Hawkins  was  not  recorded  until  February  20, 1882.     Busk  v.  Biisk, 

33  Kan. ;  S.  C.  6  Pac.  Eep.  794;  Holden  v.  Garrett,  23  Kan.  98; 

Comp.  Laws  1879,  §  21,  c.  22;  Freem.  Ex'ns,  §  336;  2  Lead.  Cas. 
Eq.  pt.  1,  pp.  94-95;  Davis  v.  Owenby,  14  Mo.  170;  Chapman  v. 
Coats,  26  Iowa,  288;  Hoy  v.  Allen,  27  Iowa,  208. 

Mount,  however,  had  the  legal  right  to  contest  the  alleged  claim 
and  title  of  Wallenweber  in  a  direct  proceeding  brought  therefor  1 

This  conclusion  leads  up  to  the  inquiry  of  the  validity  of  the  judg- 
ment quieting  title  in  Charles  Mount,  rendered  April  6,  1880.  As 
Williams  did  not  attempt  to  purchase  from  Wallenweber  until  Janu- 
ary 5,  1882,  Williams  obtained  no  title  or  interest  in  the  property 
attempted  to  ^e  conveyed  to  him  on  said  date,  if  the  judgment  of 
April  6,  1880,  decreeing  that  Wallenweber  had  no  legal  or  equitable 
estate  in  the  property  so  conveyed,  is  to  be  given  full  force  and  effect. 
The  finding  of  the  court  in  regard  to  this  matter  is  as  follows : 

"That  on  the  twelfth  day  of  February,  1880,  an  action  was  brought  by 
Mount  against  Wallenweber  in  this  court  to  quiet  his  title  to  said  land  against 
said  Wallenweber,  and  the  land  at  the  time  was  Vacant  and  unoccupied. 
Service  in  said  case  was  made  by  publication,  upon  proper  affidavit  being  filed, 
showing  the  non-residence  of  Wallenweber  and  the  other  statutory  grounds 
required.  The  proper  notice  was  published  for  four  consecutive  weeks  in  a 
newspaper  printed,  published,  and  of  general  circulation  in  said  county,  the 
dates  of  publication  being  February  13,  20,  27,  and  Maich  5,  1880.  The  affi- 
davit of  the  printer  in  proof  of  such  publication  was  filed  in  manner  and  form 
required  by  law.  Although  this  proof  was  not  examined,  and  therefore  not 
approved  or  disapproved  by  the  court,  a  decree  was  entered  in  said  case  qui- 
eting said  Mount's  title  to  said  premises  by  default,  on  the  tenth  of  April, 
1880." 

The  decree  in  the  case  commences  as  follows : 

"And  now,  on  this  sixth  day  of  April,  of  the  April  term,  A.  D.  1880,  of  this 
court,  and  on  the  tenth  day  of  said  month,  this  cause  comes  on  regularly  for 
hearing.  The  plaintiff  appears  by  J.  W.  Rector,  his  attorney  of  record.  The 
court  finds  that  due  and  legal  notice  for  the  time  and  in  the  manner  prescribed 
by  law^  has  been  had,  and  service  made  in  this  action  by  newspaper  publica* 
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tionupon  said  defendant,  William  Wallenvveber;  be  being  then  and  ever  since 
a  non-resident  of  and  absent  from  the  state  of  Kansas,  so  that  service  of 
summons  in  this  action  could  not  be  made  upon  him  within  the  state  of  Kan- 
sas; and  this  being  an  action  in  which  service  and  notice  by  publication  upon 
a  non-resident  defendant  is  proper  and  authorized  bylaw, — ^yet  said  defendant 
has  failed  to  answer  or  demur  to  plaintifC^s  petition  herein,  or  to  appear  in 
any  way,  but  made  and  still  wholly  makes  default  herein,"  etc. 

Service  was  actaally  made  in  the  case  and  filed.  The  only  evi- 
dence offered  tending  to  show  that  proof  of  service  was  not  examined 
by  the  court  was  the  testimony  of  J.  G.  Lowe,  one  of  the  attorneys 
for  Williams.     He  testified,  among  other  things : 

"That  I  examined  the  papers  in  tiiecase  of  Charles  Mount  v.  William  Wal- 
lentoeher;  that  the  affidavit  of  proof  of  publication  of  service  did  not  have  any 
indorsement  that  it  had  ever  been  approved  by  the  court  and  ordered  Qled ; 
nor  were  there  any  papers  in  the  case  showing  tliat  the  court  bad  ever  exam- 
ined the  service  of  proof  thereof  and  approved  it,  I  am  well  acquainted  witli 
the  practice  in  this  court  about  such  matters,  and  have  been  for  ten  years. 
I  know  that  at  the  time  the  case  was  heard  that  it  was  not,  and  never  had  been, 
the  practice  of  the  court  either  to  examine  or  approve  the  service  by  publica- 
tion, or  the  affidavit  proving  such  service,  and  that  it  was  not  done  in  tliat 
case." 

Upon  this  oral  evidence  and  the  finding  of  the  court,  it  is  contended 
on  the  part  of  Williams  that  all  the  proceedings  in  the  action  of 
Mou7it  v.  Wallenweher  to  quiet  title  are  void;  hence  that  no  title 
passed  to  the  premises  from  Mount  to  the  plaintiffs.  The  claim  is 
that  the  district  court  of  Washington  county  never  acquired  jurisdic- 
tion in  the  case  of  Mount  against  Wallenweber  to  render  the  judg- 
ment therein,  because  proof  of  service  ivas  not  inspected  or  approved 
hy  the  court.  The  following  provision  of  section  75  of  the  Code  is 
cited : 

"No  judgment  by  default  shall  be  entered  on  such  service  until  proof  thereof 
be  made,  and  approved  by  the  court,  and  filed." 

Counsel,  however,  fail  to  quote  in  their  brief  all  of  said  section  75. 
It  reads  as  follows : 

"Service  by  publication  shall  be  deemed  complete  when  it  shall  have  been 
made  in  the  manner  and  for  the  time  prescribed  in  the  preceding  section;  and 
such  service  shall  be  proved  by  the  affidavit  of  tlie  printer,  or  his  foreman  or 
principal  clerk,  or  other  person  knowing  the  same.  No  judgment  by  d'efault 
shall  be  entered  on  such  service  until  proof  thereof  be  made,  and  approved  by 
the  court,  and  filed." 

Without,  at  this  time,  passing  upon  the  question  whether  the  find- 
ing and  judgment  of  the  court  can  be  impeached  by  oral  evidence. 
we  are  of  the  opinion  that,  as  service  by  publication  was  made  upon 
Wallenweber  in  the  manner  and  for  the  time  prescribed  by  section  74 
of  the  Code,  and  as  such  service  was  proved  in  accordance  with  the 
provisions  of  the  statute  and  afterwards  filed,  the  failure  of  the  court 
to  examine  or  inspect  the  proof  .thereof,  or  to  further  approve  the 
same,  did  not  defeat  or  set  aside  such  service.  We  say,  "to  further 
approve  the  proof  of  service,"  because,  notwithstanding  the  oral  evi- 
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dence,  and  the  finding  of  the  trial  court,  it  appears  from  the  recita* 
tions  of  the  decree  that  the  court  found  "that  due  and  legal  notice 
for  the  time  and  in  the  manner  prescribed  by  law  had  been  had,  and 
service  made  in  the  action,  by  publication  upon  the  defendant  Wal- 
lenweber.*'  Although  there  was  no  actual  examination  or  inspection 
of  the  proof  of  service  under  the  evidence  and  findings  of  the  court, 
and  although  we  have  no  order  of  the  court  entered  on  the  minutes 
approving  the  proof  of  service  and  ordering  the  same  to  be  filed,  there 
was  a  recitation  in  the  decree  of  approval  of  the  proof  of  service; 
therefore  we  do  not  consider  said  judgment  void,  or  liable  to  be  suc- 
cessfully attacked  collaterally.  Foreman  v.  Carter,  9  Kan.  674;  Pierce 
V.  Butters,  21  Kan.  124. 

The  failure  of  the  court  to  ifiore  fully  ^'approve  tho  proof  of  serv- 
ice," when  it  appears  that  the  service  was  regular  and  SuflBcient  in 
all  other  respects,  is,  at  most,  an  irregularity — ^not  an  omission — ^that 
will  oust  the  court  of  jurisdiction  and  render  its  judgment  a  nullity. 
Under  the  terms  of  said  section  75,  in  all  cases  where  judgments  are 
rendered  by  default  upon  service  by  publication,  it  would  be  good 
practice  for  the  court  to  enter  on  its  minutes  approval  of  the  proof 
of  service,  and  order  the  same  to  be  filed;  but  its  omission  so  to  do  is 
not  fatal  to  the  jurisdiction  of  the  court. 

Complaint  is  made  that  the  court  erred  in  rendering  judgment 
against  Williams  for  all  the  costs.  We  think  this  complaint  is  well 
taken  as  to  such  costs  as  accrued  before  Williams  was  let  in  to  de- 
fend, and  the  judgment  as  to  the  costs  will  be  modified  accordingly. 
The  other  alleged  errors  need  only  be  noted  briefly.  Williams  is  in 
no  situation  to  complain  of  the  action  of  the  district  court  in  open- 
ing up  the  judgment  obtained  by  default  by  Moorehead  &  Knowles 
against  Mount.  Moorehead  &  Knowles  had  the  right  to  waive  the 
statute  and  consent  to  an  answer  being  filed. 

Section  144  of  the  Code  authorizes  the  court  to  allow  a  plaintiff  to 
file  a  supplemental  petition  alleging  facts  material  to  the  case  occur- 
ring after  the  former  petition;  therefore,  when  Moorehead  &  Knowles 
became  the  owners  of  the  title  of  Charles  Mount,  subsequent  to  the 
commencement  of  the  action,  they  had  the  right,  with  the  consent  of 
the  court,  to  file  the  supplemental  petition  setting  up  their  claim 
under  such  title,  notwithstanding  the  allegations  of  such  supple- 
mental petition  were  in  conflict  with  the  original  petition  filed  by  them. 

This  case  was  virtually  disposed  of  upon  the  supplemental  petition, 
and  the  answer  of  Williams  thereto.  Before  Mount  brought  his  ac- 
tion against  Wallenweber  to  quiet  his  title,  he  had  obtained  a  sheriff's 
deed.  He  knew  then  that  Wallenweber  made  some  claim  to  the 
land;  but  Wallenweber,  if  he  had  title  at  all,  must  have  derived  the 
same  through  Tuttle;  Tuttle's  conveyance  was  not  recorded  until 
February  20,  1882,  long  after  the  institution  of  the  attachment  pro- 
ceedings and  the  suit  to  quiet  title;  therefore  he  brought  his  action 
properly  against  Wallenweber  to  determine  whether  the  latter  had 
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any  interest  in  the  land.  Douglass  v.  Nuzum,  16  Kan.  515.  The 
judgment  was  properly  rendered;'  and  it  is  too  late  for  Wallenweber, 
or  any  person  claiming  from  him,  to  object  in  a  collateral  proceeding. 

The  judgment  of  the  district  court  will  be  affirmed,  except  that  all 
costs  which  accrued  prior  to  the  time  that  Williams  became  defend- 
ant will  be  taxed  to  Moorehead  &  Enowles. 

(All  the  justices  concurring.) 


(38  Ka^.  690) 

Wood  t?.  National  Water- Works  Co.  op  New  York. 

lied  June  4,  1885. 

1.  Municipal  Corpohation— Plat  of  Town  or  City— Dedication  of  Street- 
Control  OF  Btkeets — Water-Mains. 

Where  a  proprietor,  laying  off  any  city  or  town,  or  an  addition  to  any  city  or 
town,  under  the  provisions  of  chapter  78,  Comp.  Laws  1879,  makes  out  a  map 
or  plat  thereof,  and  reserves  for  public  uses  streets  and  alleys,  and  acknowl- 
edges, certifies,  files,  and  records  the  same  with  the  register  of  deeds  of  tlie 
county  in  which  such  city  or  town  or  addition  is  situate,  the  fee  of  the  streets 
and  alleys  dedicated  to  publio  use  vests  absolutely  in  the  county  wherein  such 
real  estate  lies,  and  the  county  forever  afterwards  holds  the  property  in  trust 
for  such  use;  but  the  city  has  control  over  it  as  another  agent  of  the  public ; 
and  such  streets  and  alleys,  under  the  direction  and  control  of  the  public  au- 
thorities, is  subject  to  be  appropriated  to  all  the  uses  to  which  the  streets  of  a 
city  are  usually  devoted,  as  the  wants  or  conveniences  of  the  people  may  render 
necessary  or  Important.  One  of  these  uses  is  the  lajing  down  of  water-pipes 
to  supply  the  inhabitants  with  water. 
%  Same— Uessrvation  in  Plat. 

Where  a  proprietor  has  thus  made,  acknowledged,  certified,  filed,  and  recorded 
a  map  and  plat  of  city  lots,  and  thereby,  within  the  terms  of  the  statute,  made 
.  a  complete  dedication  of  the  streets  and  alleys,  a  note  or  reservation  written 
upon  the  map  or  plai,  and  siirned  by  him  in  the  following  terms:  *'  It  is  hereby 
expressly  understood  that  no  right'oi  privilege  whatsoever  is  hereby  granted, 
conveyed,  or  dedicated  to  any  purchaser,  excepting  the  simple  easement  or  right 
of  travel  over  said  streets,  avenues,  or  alleys ;  but  that  all  other  rights  and  privi- 
leges are  hereby  expressly  reserved  to  the  undersigned  proprietors," — is  inopera- 
tive  and  void  as  against  the  public,  and  does  not  in  any  way  deprive  the  pub> 
lie  or  the  city  of  the  usual  and  necessary  control  of  the  streets,  avenues,  and 
alleys. 

Error  from  Wyandotte  connty. 

On  May  15,  1«83,  George  B.  Wood  filed  in  the  district  court  of 
Wyandotte  county  against  the  defendant,  the  National  Water- works 
Company  of  New  York,  the  following  petition : 

"And  now  comes  the  above-named  plaintiff,  George  h.  Wood,  and  for  cause 
of  action  against  the  above-named  defendant,  the  National  Water- works 
Company  of  New  York,  a  corporation  duly  organized  under  the  laws  of  the 
state  of  New  York,  and  avers  that  he  has  a  legal  estate  in  and  is  entitled  to 
the  possession  of  the  land  in  Jain es  street,  situated  between  Second  and 
Fourth  streets,  in  the  city  of  Kansas,  Kansas;  that  the  said  plaintiff  owns  the 
said  land  in  fee-simple,  subject  to  an  easement  or  right  of  the  public  to  travel 
over  the  surface  of  the  same;  that  the  said  defendant,  the  National  Water- 
works Company  of  New  York,  unlawfully  keeps  the  plaintiff  out  of  posses- 
sion of  said  land  below  the  surface  of  the  said  street* 

"Wherefore,  the  plaintiff  demands  judgment  that  be  have  and  recover  said 
land  from  said  defendant  below  the  surface  of  the  said  street,  and  subject 
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only  to  the  right  of  the  public  to  travel  over  the  said  surface  of  said  land, 
and  that  the  defendant  be  excluded  from  any  and  all  possession  and  estate  In 
said  land  below  the  surface  thereof. 

''Second  count.  And,  for  a  8«>cond  cause  of  action  in  behalf  of  said  plaintiff 
and  against  the  said  defendant,  the  plaintiff  avers  that  the  defendant  is  a 
corporation  duly  organized  under  the  laws  of  the  state  of  New  York,  and  do- 
ing business  as  a  water-works  company  in  Jackson  county,  Missouri. 

"That  the  plaintiff  was,  on  the  third  day  of  May,  1869,  and  still  is  the 
owner  and  proprietor  of  the  following-described  real  estate  situated  in  Wyan- 
dotte county,  Kansas,  viz:  All  that  parcel  of  land  situated  between  Second 
street  and  Fourth  street  and  the  Kansas  and' Missouri  rivers,  now  in  tJUecity 
of  Kansas,  Kansas. 

"That  on  the  said  third  day  of  May,  1869,  the  said  plaintiff ,  beingthe  owner 
in  fee-simple  and  proprietor  of  the  said  land  and  other  lands  contiguous 
thereto,  laid  out  and  platted  such  land  into  town  lots,  made  and  caused  to  be 
made  an  accurate  map  or  plat  of  such  land  into  town  lots,  in  which  map  or 
plat  there  was  particularly  set  forth  and  described  (1)  all  the  parcels  of 
ground  within  such  town, — which  town  was  known  and  designated  in  such 
map  and  plat  as  the  city  of  Kansas,  Kansas, — reserved  for  public  pui  poses,  by 
their  boundaries,  course,  and  extent,  that  were  intended  for  avenues,  streets, 
lanes,  alleys,  commons,  and  other  public  uses;  (2)  all  lots  intended  for  sale. 

"That  such  map  and  plat  was  duly  acknowledged,  certified,  filed,  and  re- 
corded with  the  register  of  deeds  of  Wyjindotte  county,  Kansas;  that  in  the 
note  accompanying  such  map  and  plat,  and  which  note  was  also  filed  in  such 
office  and  made  a  public  record  with  the  said  plat,  the  said  plaintiff,  with  other 
proprietors  of  land  contiguous  to  the  above-described  land  so  platted,  made 
the  reservation  of  title  in  and  to  the  land  so  designated  as  streets,  as  follows, 
to- wit:' 

"  •  Know  all  men  by  these  presents  that  we,  George  B.  Wood  and  his  wife, 
Annie  B.  Wood,  D.  E.  James  and  his  wife,  Jennie  James,  and  N.  McAlpine, 
all  of  Wyandotte  county,  state  of  Kansas,  proprietors  of  the  several  parcels  of 
land  as  above  described  and  set  forth  in  this  deed,  and  as  shown  by  the  ac- 
compiinying  plat,  do  hereby  convey  to  the. public, for  their  use,  the  streets,  av- 
enues, and  alleys  named  in  the  foregoing  description,  according  to  the  ac- 
companying plat,  to  the  extent  that  the  said  streets,  avenues,  and  alleys  are 
embraced  upon  said  plat  within  the  boundaries  of  the  tracts  owned  by  each 
of  us  individually,  reserving  to  ourselves  and  our  legal  representatives  all 
rights  and  privileges  whatsoever  in  and  upon  said  streets,  avenues,  j^nd  al- 
leys. It  is  hereby  expressly  understood  that  no  right  or  privilege  whatsoever 
is  hereby  granted,  conveyed,  or  dedicated  to  any  purchaser  excepting  the 
simple  easement  or  right  of  travel  over  said  streets,  avenues,  or  alleys,  but 
that  all  other  rights  and  privileges  are  hereby  expressly  reserved  to  the  un- 
dersigned proprietors.  Neither  is  there  any  right  or  privilege  granted  herein 
to  the  riparian  rights  of  the  Kansas  river  now  owned  by  said  proprietors,  or 
to  any  ferry  or  bridge  privilege  whatsoever. 

"  *  In  testimony  whereof,  the  said  I).  E.  James,  his  wife,  Jennie  James, 
George  B.  Wood,  his  wife,  Annie  B.  Wood,  and  N.  McAlpine  and  his  wife, 
Maria  W.  McAlpine,  have  hereunto  set  their  hands  and  seals  this  third  day 
of  May,  A.  D.  1869.  Geo.  B.  Wood.  [Seal." 

"  *D.  E.James.  Seal. 

"  •  Nicholas  McAlpine.  Seal. 
"  *  Maria  W.  McAlpine.  Seal. 
"  «  Annie  B.  Wood.'  [Seal. 

"And  the  plaintiff  avera  that  in  and  by  the  tennsand  conditions  of  the  said 
dedication  and  conveyance  of  said  streets  and  other  grounds  marked  on  sucli 
plat,  he  only  granted  an  easement  or  right  to  travel  over  such  streets  and  re- 
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8erve<l  all  right  and  title  to  the  soil  into  and  below  the  said  streets.  And  the 
plaintiff  avers  that  James  street,  in  said  city,  was  one  of  the  streets  so  dedi- 
cated. And  the  plaintiff  further  avers  that  in  consequence  of  such  original 
ownership  and  proprietorahip  in  such  land,  he  is  the  unlimited  owner  in  fee- 
simple  of  the  said  streets,  and  was  in  the  exclusive  possession  of  said  street, 
subject  only  to  the  easement  or  right  of  travel  over  the  same.  And  plaintiff 
avers  that  being  so  in  possession  of  the  same,  on  or  about  the  first  day  of 
N'ovember,  1882,  the  said  defendants  and  its  agents,  servants,  and  employes, 
with  force  and  j\rms  broke  into  and  upon  tlie  said  premises,  ground,  and 
street  so  designated  as  James  street,  and  between  Second  and  Fourth  streets, 
and  dug  up  the  soli  and  made  deep  ditches  and  excavations  in  said  street  so 
reserved  by  the  plaintiff,  and, placed  water  pipes  and  mains  in  such  ditch  and 
still  continues  to  use  such  ground  for  the  purpose  of  conducting  its  water  from 
its  reservoir  in  Jackson  county,  Missouri,  through,  over,  across,  and  under 
said  streets  in  Wyandotte  county,  Kansas;  that  such  unlawful  breaking  and 
entering  upon  said  premises  and  land  of  this  plaintiff  was  and  is  without 
the  consent  and  against  the  will  of  this  plaintiff;  that  in  and  by  the  said 
unlawful  and  forcible  breaking  and  entry  into  and  upon  said  premises  the 
plaintiff  has  been  damaged  in  the  sum  of  twenty  thousand  dollai*s.  Where- 
fore, the  plaintiff  demands  judgment  against  said  defendant  for  the  sum  of 
twenty  thousand  dollars,  and  costs  of  suit. 

"Stevbns  &  Stevens, 

"  Attorneys  for  Plaintiff. » 

On  June  23,  1883,  the  defetidant  filed  the  following  answer: 

"And  now  comes  the  said  defendant,  the  National  Water- works  Company 
of  New  York,  and  for  an  answer  to  the  petition  of  the  said  plaintiff,  George 
B.  Wood,  says:  (1)  That  it  denies  each  and  every  allegation  in  said  petition 
contained,  except  what  is  hereinafter  admitted,  and  that  said  defendant  Is  a 
corporation  as  therein  alleged;  and  of  this  it  puts  itself  upon  the  country. 
And  for  further  answer  in  this  behalf,  said  defendant  says:  (2)  That  on  or 
about  the  twentieth  day  of  March,  1882,  the  city  council  of  Kansas  City,  Kan- 
sas, it  there  and  then  being  a  municipal  corporation  and  city  of  tlie  second 
class,  duly  organized  under  the  laws  of  the  state  of  Kansas,  did,  by  an  ordi- 
nance duly  eucicted  by  the  mayor  and  councilmen  of  said  city,  give  and  grant 
to  said  defendant,  for  a  valuable  consideration,  the  privilege  and  right  to  enter 
upon  the  streets,  avenues,  alleys,  and  other  public  grounds  of  said  city,  and 
lay  therein  its  pipes  for  the  conveyance  of  water  to  the  citizens  of  said  city; 
and  that  in  pursuance  of  said  grant  said  defendant,  as  it  had  a  perfect  right 
to  do,  did  enter  upon  said  streets,  avenues,  and  alleys,  and  public  places,  and 
did  Ht  large  expense  lay  therein  water-pipes  for  the  purpose  above  sta'ted; 
and  that  this  is  the  same  trespass  complained  of  in  said  petition,  and  has 
continued  to  enjoy  the  same  ever  since  without  any  objections  from  the  adja- 
cent property  owners.  Said  defendant  further  says  tliat  the  pretended  reser- 
vation contained  in  the  dedication,  as  set  out  in  said  petition,  is  inconsistent 
with  the  grant  to  the  public,  and  is  absolutely  void  as  against  defendant;  alt 
of  which  said  defendant  is  ready  to  verify. 

"By  Karnes  &  Ess  and  Jas.  B.  Soboogs,  its  attorneys." 

On  June  26,  1883,  the  plaintiff  filed  the  following  demurrer  to  the 
second  defense  in  defendant's  answer : 

"And  now  comes  the  said  plaintiff,  and,  for  a  demurrer  to  the  second  de- 
fense in  defendant's  answer,  contained,  says  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  defense  to  the  plaintiff's  cause  of  action  as- 
stated  in  his  petition.  Stevens  &  Stevens, 

**  Attorneys  for  Plaintiff." 
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At  the  July  term,  for  the  year  188S,  the  case  came  on  for  hearing 
before  the  court  upon  the  demurrer  of  plaintiff  to  the  second  defense 
in  the  answer.  The  same  having  been  submitted  to  the  court  for  de- 
cision, the  court  overruled  the  demurrer,  and  held  that  the  second  de- 
fense  in  the  answer  stated  a  good  and  sufficient  defense  to  the  peti- 
tion. 

To  the  order  of  the  court  overruling  the  demurrer,  the  plaintiff 
excepted  and  brings  the  case  here. 

Stevens  d  Stevens,  for  plaintiff  in  error. 

Jas,  B.  Scroggs  and  Karnes  dt  Ess,  for  djBfendant  in  error. 

HoRTON,  C.  J.  The  plaintiff,  George  B.  Wood,  being  the  owner  of 
land  now  in  part  embraced  by  the  city  of  Kansas,  in  this  state,  in 
1869  platted  such  land  into  blocks,  lots,  streets,  and  alleys.  He,  with 
others  who  owned  contiguous  land,  and  who  joined  in  the  platting  of 
the  city,  attempted  to  make  an  express  reservation  by  a  note  upon 
the  map  and  plat  of  the  city  signed  by  them^  in  the  following  Ian- 
guage : 

"It  is  hereby  expressly  understood  that  no  right  or  privilege  whatsoever 
is  hereby  granted,  conveyed,  or  dedicated  to  any  purchaser,  excepting  the  sim- 
ple easement  or  right  of  travel  over  said  streets,  avenues,  or  alleys;  but  that 
all  other  rights  and  privileges  are  hereby  bxpressly  reserved  to  the  under- 
signed proprietors." 

Subsequently  the  defendant  was  authorized  by  the  city  of  Kansas 
to  construct  its  water-mains  through  the  soil  below  the  streets  of  the 
city,  and  under  such  license  proceeded  to  place  the  same  under  the 
streets,  for  the  purpose  of  conducting  its  water  from  its  reservoir  in 
Jackson  county,  Missouri,  into  and  through  the  city.  The  plaintiff 
alleges  that  the  defendant  has  no  right  to  enter  upon  the  premises 
under  the  streets  of  Kansas  City,  without  his  consent,  and  that  he 
has  been  damaged  in  the  sum  of  $20,000  by  the  alleged  wrongful  ac- 
tion of  the  defendant. 

It  is  claimed  upon  the  record  that  two  questions  are  presorted  for 
decision :  First,  can  the  proprietor  of  land,  platting  and  laying  out 
the 'same  into  a  city  or  town,  under  the  provisions  of  sections  1  and 
6  of  chapter  78,  Compiled  Laws  of  1879,  reserve  the  fee-simple  ia 
the  soil  beneath  the  surface  of  the  street  so  platted?  Second,  if  this 
question  be  answered  in  the  affirmative,  then,  under  the  language  of 
the  reservation  in  this  case,  had  the  defendant  the  right  to  enter  upon 
such  streets  and  excavate  therein  deep  holes  beneath  the  surface  in 
which  to  lay  its  water-mains,  through  which  to  conduct  water  for  sale 
where  it  might  find  a  market  for  the  same?  In  disposing  of  this 
case  upon  its  merits,  it  is  unnecessary  to  decide  whether  a  propri- 
etor platting  a  city,  or  a  part  thereof,  may  reserve  his  right  to  the 
minerals  beneath  the  surface  of  the  streets.  City  of  Duhuque  v.  Ben- 
son, 23  Iowa,  248;  Tomley  v.  GaUnu  M.  dc  S.  Co.  24  Kan.  328. 

In  this  case,  the  plaintiff  did  not  reserve  in  himself  the  fee  in  the 
soil  beneath  the  surface  of  the  streets  against  the  public  generally  ; 
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but  his  reservation  was  that  no  right  or  privilege  whatsoever  was 
granted,  conveyed,  or  dedicated  to  any  **purcha8er,  excepting  the  sim- 
ple easement  or  right  of  travel  over  said  streets,  avenues,  or  alleys.** 
Conceding,  for  the  purposes  of  this  case,  that  the  proprietor  platting 
a  city  or  town  may  reserve  for  himself  the  right  to  all  the  minerals 
beneath  the  surface  of  the  streets. and  alleys,  including  the  right  of 
mining  all  subterraneous  veins  of  ore,  he  cannot,  in  our  opinion,  lay 
out  and  plat  a  city,  or  a  part  thereof,  dedicating  the  streets  and  al- 
leys for  public  uses,  under  the  provisions  of  said  chapter  78,  and  by 
such  a  reservation,  as  is  stated  in  the  note  written  upon  the  map  or 
plat  filed  by  him,  limit  or  interfere  vrith  the  use  of  the  streets,  ave- 
nues, or  alleys  for  public  purposes. 
Section  1  of  said  chapter  reads : 

"Whenever  any  city  or  town,  jor  an  addition  to  any  city  or  town,  shall  be 
laid  out,  the  proprietor  or  proprietors  of  such  cit^  or  town,  or  addition,  shall 
ciiuse  to  be  made  out  an  accurate  map  or  plat  thereof,  particularly  setting 
forth  and  describing— ^F'lr*^  all  the  parcels  of  ground  within  such  city  or  town, 
or  addition,  reserved  for  public  purposes,  by  their  boundaries,  course,  and  ex- 
tent, whether  they  be  intended  for  avenues,  streets,  lanes,  alleys,  commons, 
or  other  public  uses;  and,  second,  all  low..  intended  for  sale,  by  numbers,  and 
their  precise  length  and  width." 

Section  6  is  as  follows : 

"Such  maps  and  plats  of  such  cities  and  towns,  and  additions,  made,  ac- 
knowledged, certiHed,  filed  and  recorded  with  the  register,  shall  be  a  sulflcient 
conveyance  to  vest  the  fee  of  such  parcels  of  land  fts  are  therein  expressed, 
named,  or  intended  for  public  uses  in  the  county  in  which  such  city  or  town, 
or  addition,  is  situate,  in  trust  and  for  the  uses  therein  named,  expressed,  or 
Intended,  and  for  no  other  use  or  purpose." 

Under  the  allegations  in  the  petition,  there  was  a  perfect  statutory 
dedication  of  the  parcels  of  land  named  therein  for  public  purposes. 
City  of  Des  Moines  V.  Hall,  24  Iowa,  234.  In  this  state,  the  fee  of 
all  real  estate,  when  dedicated  to  public  use  by  the  proprietor  of  any 
city,  vests  absolutely  in  the  county  wherein  such  real  estate  lies,  and 
the  county  forever  afterwards  holds  the  property  in  trust  for  such 
use.  But  the  city  has  control  over  it  as  another  agent  of  the  public. 
HaUroad  Co.  v.  Oarside,  10  Kan.  552.  The  power  of  the  public  over 
the  streets  of  a  city  is  not  confined  to  travel  only,  but  the  public 
may  construct  drains,  sewers,  gutters,  gas-pipes,  cisterns,  etc.;  and, 
in  case  of  a  dedication  of  the  street,  such  uses  are  contemplated. 
The  city  corporation  may  make  every  use  of  a  street  which  reason- 
ably conduces  to  the  public  convenience  and  enjoyment.  The  use  of 
streets  for  the  purpose  of  laying  down  water-pipes  stands  upon  the 
same  principle  as  their  use  for  sewers  and  gas-pipes.  As  cities  of 
the  second  class  in  this  state  have  power  to  supply  the  inhabitants 
with  water,  the  authorities  thereof  may  use,  or,  as  an  incidental 
power,  may  permit  the  contractor  or  other  parties  to  use,  the  streets 
for  this  purpose.  Comp.  Laws  1879,  §§  31,  32,  36,  54,  61,  a«,  c. 
19;  2  Dill.  Mun.  Cor.  (3d  Ed.)  §§  688-697;  Commissioners  v*  Hwd- 
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son,  13  N.  J.  Eq.  420;  City  of  Cincinnati  v.  Penny,  21  Ohio  St.  499; 
pre««  V.  Bancroft,  32  Vt.  367;  Kelsey  v.  ^i?i^,  32  Barb.  410;  Warren 
V.  Grand  Haven,  30  Mich.  24. 

After  the  plaintiff  laid  out  and  platted  his  town  lots,  and  then  ac- 
knowledged, certified,  filed  and  had  recorded  the  map  thereof  in  the 
office  of  the  register  of  Wyandotte  county,  the  fee  of  the  streets  and 
alleys  vested  in  the  county  of  Wyandotte,  yet  the  control  of  such 
property  is  almost  entirely  and  absolutely  in  the  city  of  Kansas.  The 
rights  given  by  this  dedication  are  not  taken  away  by  the  attempted 
reservation  written  upon  the  map  or  plat,  because  such  reservation 
must  be  deemed  inoperative  and  void  as  against  the  public.  It  is 
not  in  accordance  with  the  terms  of  the  statute  vesting  the  fee  of  the 
property  dedicated  for  public  use  in  the  county,  and  to  recognize  such 
a  doctrine  would  be  not  only  to-  violate  the  statute,  but  would  take 
from  the  direction  and  control  of  the  public  authorities  the  use  of  the 
streets  for  many  necessaty  and  important  purposes  for  which  streets 
are  usually  devoted  to  satisfy  the  wants  and  conveniences  of  the  peo- 
ple.    City  of  Des  Moines  v.  Hall,  supra. 

We  conclude  that  the  defendant  had  the  right,  under  the  license 
granted  it,  to  enter  upon  the  streets  in  controversy  and  make  excava- 
tions therein  beneath  the  surface  of  the  streets  so  as  to  lay  its  water- 
matins  through  which  to  conduct  water  to  supply  the  inhabitants  of 
Kansas  City. 

The -order  and  judgment  of  the  district  court  must  be  affirmed. 

(All  the  justices  concurring.) 


Weaver  and  another  v.  Hall, 

Martin  and  others  v.  Hall. 

Filed  June  4, 1885. 

Appeal — Depectivb  Transchipt— Dismissal. 

Where  a  case  is  brought  to  the  supreme  court,  not  upon  a  case  made  for  the 
supreme  court,  but  upon  a  transcript  of  only  a  portion  of  the  proceedings  of 
the  trial  court,  and  no  portion  of  the  pleadings  is  brought  to  the  supreme  court, 
nor  an^  statement  as  to  what  the  pleadings  or  the  issues  were,  and  the  tran- 
script IS  otherwise  so  defective  that  the  supreme  court  cannot  determine  the 
case  upon  its  merits,  held,  that  the  case  will  be  dismissed. 

Error  from  Elk  county. 

L.  Scott,  for  plaintiffs  in  eri.^r. 

jR.  //.  Nichols,  A.  M.  Bowen,  and  S.  B.  Oberlander,  for  defendant 
in  error. 

Valentine,  J.  An  objection  is  made  to  a  hearing  of  this  case  upon 
its  merits,  for  the  reason  that  the  case  has  not  been  properly  brought 
to  this  court ;  and  from  an  inspection  of  the  record  brought  to  this 
court  such  objection  would  seem  to  be  good.  The  record  upon  which 
the  case  has  been  brought  to  this  court  does  not  purport  to. be  a  case 
made,  nor  a  transcript  of  the  full  proceedings  of  the  court  below,  but 
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only  a  transcript  of  a  portion  of  such  proceedings.  It  does  not  con- 
tain the  pleadings  in  the  case,  nor  any  statement  as  to  what  the 
pleadings  or  the  issues  were.  It  does  not  contain  the  evidence  in  the 
case,  nor  any  statement  as  to  what  the  evidence  was.  It  shows  that 
the  case  was  tried  before  the  court,  without  a  jury,  but  it  does  not 
show  what  the  issues  were  wbich  were  thus  tried.  It  shows  that  the 
court  made  certain  findings  of  fact  and  conclusions  of  law,  but  it  does 
not  show  that  either  party  desired  the  court  to  do  so,  nor  does  it  show 
whether  these  findings  responded  to  the  issues  or  not.  With  such  a 
record  before  us  we  do  not  think  that  it  would  be  'our  duty  to  attempt 
to  decide  the  case  upon  its  merits.  It  must  be  remembered  that  this 
is  not  a  case  made  for  the  supreme  court,  where  both  parties  saw 
the  case  before  it  was  settled;  where  one  party  made  it  and  the  other 
party  was  given  ample  opportunity  to  make  suggestions  or  amend* 
ments  thereto,  and  where  the  case  was  afterwards  settled  and  signed 
by  the  presiding  judge,  with  an  opportunity  to  both  parties  to  be 
present :  but  it  is  simply  a  transcript  of  a  portion  of  the  proceedings 
of  the  court  below,  and  of  such  portion  only  as  the  plaintiflfs  in  error 
have  chosen  to  bring  to  this  court.  While  this  court  will  be  inclined 
to  look  favorably  upon  all  condensations  and  abridgements  in  cases 
specially  made  for  the  supreme  court,  and  settled  and  signed  by  the 
trial  judge,  we  think  we  should  not  look  favorably  upon  transcripts 
of  only  a  portion  of  the  proceedings,  selected  solely  by  the  party 
bringing  the  case  to  this  court;  and,  entertaining  these  opinions,  as 
we  do,  we  think  this  case  should  be  dismissed  from  this  court;  and  it 
is  accordingly  so  ordered. 

The  case  of  Martin  v.  Hall  is  in  precisely  the  same  condition  as  the 
case  of  Weaver  v.  Hall,  and  therefore  the  same  order  will  be  made  in 
both  cases. 

(All  the  justices  concurring.) 


(33  Kan.  59S) 

Hafey  V,  Bronson. 

Filed  June  4,  1885. 

Tax  Deed— Notice  of  Sale— •*  Public  Auction." 

WJiere  a  county  treasurer  gives  notice  of  a  tax  sale,  but  does  not  slate  in  liis 
notice  that  the  property  will  be  sold  **at  public  auction,"  as  the  statute  re- 
quires, but  omits  the  words  **  at  public  auction,"  lield,  that  such  omission  will 
not  render  the  tax  sale,  or  the  tax  deed  founded  thereon,  absolutely  void,  but 
will  render  the  same  voidable,  at  the  instance  of  the  original  owner  of.  the 
property,  at  any  time  within  live  years  after  the  tax  d^ed  has  been  executed 
and  recorded. 

Error  from  Greenwood  county. 

Clogston  d'  Fuller,  for  plaintiff  in  error. 

Almerin  Gillett  and  Ira  P,  Nye,  for  defendant  in  eri'or. 

Valentine,  J.  This  was  an  action  in  the  nature  of  ejectment, 
brought  by  H.  G.  Bronson,  on  September  28,  1883,  in  the  district 
court  of  Greenwood  county,  against  C.  J.  Hafey,  for  the  recovery  of 
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certain  real  estate.    The  case  was  tried  by  the  ooort,  withoat  a  jury, 
upon  tbe  following  agreed  facts  aind  eYi4enc^ : 

''At  the  May  (1884)  term  of  said  court  said  cause  came  duly  on  for  trial, 
«Knd  thereupon  the  following  was  admitted  and  agreed  to  by  said  paities: 
That  the  plaintiff  is  the  legal  owner  of  the  land  described  in  his  said  petition, 
save  and  except  the  title  claimed  by  the  defendant,  under  and  by  virtue  of  a 
tax  deed  heretofore  issued  by  Greenwood  county  to  George  0.  Lovett,  defend- 
ant claiming  under  said  Lovett 

''It  is  further  agreed  that  if  said  tax  deed  conveyed  title,  that  defendant  is 
entitled  to  recover,  otherwise  judgment  should  be  for  the  plaintiff;  and  it  is 
further  admitted  that  defendant  is  in  actual  possession  of  said  premises  by 
virtue  of  said  deed.  It  is  further  admitted  that  said  land  was  subject  to  tax- 
ation, was  duly  assessed,  and  was  properly  placed  upon  the  tax-rolls,  and  the 
taxes  unpaid,  and  that  said  land  was  subject  to  sale  for  said  unpaid  taxes; 
that  said  land,  for  said  delinquent  taxes,  was  sold;  that  afterwards,  upon  said 
sale,  a  tax  deed,  under  which  defendant  claims,  was  issued  by  said  county; 
and  that  said  tax  deed  was  regular  upon  its  face. 

''To  attack  said  deed  plaintiff  offered  in  evidence  the  following  notice,  un- 
der which  said  land  was  sold,  and  upon  which  said  sale  said  deed  was  issued; 
said  notice  being  in  words  and  figures  as  follows,  to-wit: 

"County  Treasurer's  Notiok. 
^ State  qf  Kansas f  Oreentoood  county — sa. : 

"Eureka,  Kansas,  July  80,  1879. 
"Notice  is  hereby  given  that  I  will  offer  for  sale  at  my  office  in  Eureka, 
Greenwood  county,  Kansas,  on  the  first  Tuesday  in  September,  A.  D.  1879, 
and  next  succeeding  days,  so  much  of  each  tract  of  land  described  below  as  is 
necessary  to  pay  the  taxes  and  charges  thereon  for  the  year  1878. 

"W.  H.  Daum,  County  Treas. 
"Plaintiff  rests. 

"Thereupon  plaintiff  admitted  that  said  land  was  actually  sold,  under  said 
notice,  at  the  time  and  place  mentioned  in  said  notice,  and  at  public  auction. 
"The  above  and  foregoing  is  all  the  testimony  offered  and  admissions  made 
In  said  cause.  ** 

Upon  these  agreed  facts  and  evidence  the  court  below  found  in  favor 
of  the  plaintiff  and  against  the  defendant,  and  rendered  judgment 
accordingly,  giving  the  possession  of  the  property  to  the  plaintiff,  upon 
his  payment  to  the  defendant  of  the  sum  of  $214.11,  the  amount  of 
the  taxes,  penalties,  costs,  and  interest  due  on  the  land  and  paid  by 
the  defendant.  The  defendant,  as  plaintiff  in  error,  now  brings  the 
case  to  this  court. 

It  appears  that  the  only  irregularity  in  the  tax  proceedings  was  thai 
the  county  treasurer  did  not  state,  in  his  notice  of  the  tax  sale,  that  the 
property  would  be  sold  *'at  public  auction,"  as  is  required  by  the  stat- 
ute. Gomp.  Laws  1879,  e.  107,  §  106.  In  other  words,  he  omitted  the 
jirords  "at  public  auction"  in  his  tax-sale  notice.  It  has  already  been 
decided  by  this  court  that  the  omission  of  such  words  from  the  tax- 
sale  notice  will  not,  of  itself,  and  where  everything  else  has  been  reg* 
nlar,  render  the  tax  sale  absolutely  void,  but,  at  most,  only  voidable* 
Belz  V.  Bird,  31  Kan.  139 ;  S.  C.  1  Pao.  Eep.  246.  And  the  question 
now  arises,  will  such  omission  render  the  tax  sale,  and  the  tax  deed 
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founded  thereon,  voidable  ?  We  are  inelined  to  think  it  will ;  not  be- 
caase  it  might  mislead  the  owner  of  the  property,  but  because  it  might 
mislead  others,  and  persons  who  might  desire  to  attend  the  tax  sale^ 
and  purchase  the  lands  offered  for  sale,  provided  they  were  offered 
"at  public  auction."  The  statute  seems  to  make  these  words  ma- 
terial, because,  in  express  terms,  it  requires  that  they  shall  be  placed 
in  the  tax-sale  notice;  and  we  do  not  think  that  it  would  be  proper 
for  us  to  hold  that  they  are  immaterial  or  unnecessary;  but  to  hold, 
as  we  do,  that  these  words  are  necessary,  and  that,  where  the  sale  has 
been  made  upon  a  tax-sale  notice,  in  which  these  words  have  been 
omitted,  the  tax  sale  and  the  tax  deed  are  voidable,  but  not  void,  will 
not  result  in  any  harm  or  hardship  to  any  person.  Considering  such 
to  be. the  law,  the  original  owner  of  the  land  must  either  pay  his 
taxes  or  lose  his  land;  but  he  will  not  lose  his  land  until  after  he 
has  had  ample  time  within  which  to  redeem  the  same  from  the  taxes. 
If  this  is  the  law,  then  the  only  effect  of  the  aforesaid  omission  will 
be  to  extend  the  original  owner's  right  to  redeem  his  land  from  the 
taxes  for  the  period  of  five  years  after  the  tax  deed  is  executed  and 
recorded.  This,  under  the  circumstances,  would  seem  to  be  equitable 
as  to  all  the  parties.  After  such  an  omission  from  the  tax-sale  no- 
tice,— an  omission  in  direct  violation  of  the  express  terms  of  the  stat- 
ute,— it  would  seem  that  the  title  to  the  property  should  not  irrevo- 
cably pass  from  the  original  owner  to  the  tax-deed  holder,  until  the 
original  owner  had  ample  time  within  which  to  redeem  his  land  from 
the  taxes,  and  the  five-years  statute  of  limitations  would  evidently 
furnish  and  be  the  proper  measure  of  such  ample  time. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


(83  Kan.  582)  -n  t7 

Fuller  t;.  Fuller. 
Filed  June  4, 1885. 

1.  Mabtitage— Action  to  Annul. 

Where  a  man  innocently  marries  a  woman  who  has  a  husband  living,  he 
may  afterwards  maintain  an  action  against  her  in  equity,  and  independent  of 
the  statutes  relating  to  divorce  and  alimony,  to  have  the  supposed  and  color- 
able marriage  declared  to  be  a  nullity. 

2.  Same— Claim  of  Altmont. 

And  in  such  an  action  the  defendant  is  not  entitled  to  recover  permanent 
alimony. 

3.  Samb-^ Alimony  Refusbd. 

And  although  she  may  in  her  answer,  by  way  of  cross-petition  or  cross- 
bill, set  up  new  matters  and  ask  for  a  divorce  and  alimony,  but  also  shows  in 
her  answer  that  she  is  not  entitled  to  either  a  divorce  or  alimony,  she  cannot 
recover  permanent  alimony  upon  a  judgment  rendered  in  the  case  declaring 
the  marriage  between  herself  and  the  plaintiff  to  be  a  nullity. 

Error  from  Butler  county. 

T.  L.  J(me$  and  H.  W.  Schttmacher^  for  plaintiff  in  error. 
T.  0.  Shinfif  for  defendant  in  error, 
T.7p,no.4 — 16 
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Valentine,  J.  This  action  was  brought  on  July  18,  1884,  in  the 
district  court  of  Butler  county,  by  A.  H.  Fuller  against  Mary  A.  Ful- 
ler, for  a  divorce,  and  to  have  a  marriage,  supposed  to  have  been  con- 
summated between  them,  set  aside  and  held  for  naught,  upon  two 
grounds — First,  that  the  defendant  had  a  former  husband  living  at 
the  time  of  her  marriage  with  the  plaintiff;  second,  extreme  cruelty 
on  the  part  of  the  defendant  towards  the  plaintiff.  The  defendant  an- 
swered, setting  up:  First,  a  general  denial,  except  as  to  allegations 
specifically  admitted  in  her  answer;  second,  admissions  on  her  part 
of  the  supposed  marriage  to  the  plaintiff,  as  alleged  by  him,  and  also 
that  at  the  time  of  said  supposed  marriage  she  was  the  lawful  wife 
of  another;  but  alleged  that  at  that  time  she  believed  that  she  had 
been  divorced,  and  that  her  former  husband  was  dead,  and  stated 
reasons  therefor.  The  defendant  also,  by  way  of  cross-petition  or 
cross-bill,  alleged  good  faith  and  good  conduct  on  her  part,  and  that 
by  their  mutual  toil  and  industry,  while  living  together,  they  had  ac- 
cumulated property  to  the  amount  of  about  $2,300,  and  that  the 
plaintiff  was,  at  the  commencement  of  this  action,  wotth  about  $3,- 
500;  and  also  alleged  that  the  plaintiff  had  in  various  ways  miscon- 
ducted himself  towards  her,  and  then  prayed  for  a  divorce  froni  him, 
and  that  he  be  required  to  pay  her  $1,000  alimony,  and  $200  attor- 
ney's fees.  The  plaintiff  replied  by  setting  up  a  general  denial,  ex- 
cept as  to  matters  expressly  admitted;  alleging  that  while  they  lived 
together  he  received  a  pension  of  about  $1,200,  and  that  by  invest- 
ments thereof  he  had  accumulated  about  the  amount  which  the  de- 
fendant claimed  they  had  jointly  accumulated,  and  that  he  was  then 
worth  about  $3,000;  and  he  also  alleged  further  misconduct  on  the 
part  of  the  defendant. 

The  case  was  tried  September  22,  1884,  by  the  'court  without  a 
jury.  But  before  proceeding  with  the  trial  the  plaintiff,  with  leave 
of  the  court,  struck  out  all  that  portion  of  the  prayer  of  his  petition 
which  asked  for  a  divorce,  and  afterwards  prosecuted  his  action  merely 
for  the  purpose  pf  having  the  supposed  marriage  between  himself  and 
the  defendant  declared  to  be  a  nullity.  The  plaintiff^  did  trot  intro- 
duce any  evidence  tending  to  prov^  extreme  cruelty  on  the  part  of  thf3 
defendant,  but  introduced  evidence  merely  tending  to  show  the  for- 
mer marriage  of  the  defendant,  and  that  she  had  not  been  divorced, 
and  that  her  former  husband  was  still  living.  The  defendant  did  not 
introduce  any  evidence,  but  offered  to  introduce  evidence  tending  to 
show  that  from  $1,600  to  $1,800  in  value  of  the  wealth  of  the  plain- 
tiff was  the  product  of  the  united  labors  of  the  plaintiff  and  the  de- 
fendant while  they  were  living  together,  and  offered  to  introduce  evi- 
dence tending  to  show  that  at  the  time  of  her  marriage  with  the  plain- 
tiff he  had  full  knowledge  concerning  her  former  marriage  and  her 
separation  from  her  former  husband,  and  also  evidence  tending  to  show 
that  at  the  time  of  her  marriage  with  the  plaintiff  she  believed  that 
she  was  not  a  married  woman;  but  the  plaintiff  objected,  and  the 
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conrt  eicludiBd'tbe  evidence,  and  both  parties  then  closed  their  evi- 
dence.    The  coart  then  made  the  following  special  lindings,  to-wit : 

"special  findings. 

"Upon  the  request  of  the  plaintiff  the  court  makes  in  this  case  the  follow- 
ing special  findings  of  fact  from  the  testimony  introduced:  (1)  That  on  the 
eleventh  day  of  September,  A.  D.  1881,  the  plaintiff,  A.  H.  Fuller,  and  the 
defendant,  Mary  A.  Fuller,  did  enter  into  the  bonds  of  matrimony  and  did 
contract  marriage  in  fact.  (2)  That  on  the  twenty-seventh  day  of  May,  A. 
D.  1876,  in  the  city  of  Joplin,  Jasper  county,  Missouri,  the  said  defendant 
was  legally  married  to  one  James  R.  McKee,  who  is  still  living.  (3)  That  at 
the  date  of  said  marriage  in  fact  between  said  plaintiff  and  defendant,  the 
said  defendant  was  then  the  lawful  wife  of  said  James  R.  McKee.  (4)  The 
said  defendant  was  married  to  the  plaintiff  under  the  name  of  Mary  A.  Walker. 
(5)  That  said  plaintiff  was,  at  the  time  of  commencing  this  suit,  worth  about 
three  thousand  dollars,  ($3,000).  (6)  That  plaintiff  is  the  equitable  owner  of 
lots  8,  4,  and  5,  block  L,  of  Herman  &  McKi trick's  addition  to  the  city  of 
Augusta,  Kansas,  which  are  worth  about  six  hundred  dollars,  (8600,)  and 
which  is  the  homestead  of  the  plaintiff  " 

Upon  these  findings  the  coart  below  rendered  judgment  "that  the 
marriage  of  the  said  plaintiff  to  said  defendant  be,  and  the  same  is 
hereby,  declared  and  decreed  null  and  void;  that  the  plaintiff  pay  to 
said  defendant  the  sum  of  six  hundred  dollars  as  alimony,  and  that 
the  same  be  a  Hen  on  the  homestead  of  said  plaintiff,  and  in  default 
of  the  payment  thereof  for  the  space  of  thirty  days,  that  an  order  of 
sale  issue  for  the  sale  of  said  homestead ;"  giving  a  proper  description 
thereof.  The  plaintiff,  as  plaintiff  in  error,  now  brings  the  case  to 
this  court,  and  complains  especially  of  that  portion  of  the  judgment 
of  the  court  below  which  awards  to  the  defendant  $600  as  alimony. 
We  think  the  judgment  to  this  extent  is  erroneous.  That  a  marriage, 
where  one  of  the  parties  at  the  time  has  a  husband  or  wife  living,  is 
void,  absolutely  and  in  all  its  aspects,  we  suppose  no  one  will  ques- 
tion. It  requires  no  judgment  of  divorce  or  of  nullity  to  render  it 
void.  It  is  void  inherently,  and  from  the  beginning.  Under  our 
statutes,  however,  for  prudential  reasons  the  innocent  party  is  al- 
lowed, if  he  or  she  chooses,  and  by  an  ordinary  action  for  divorce, 
to  have  the  supposed  or  colorable  marriage  set  aside  and  annulled. 
Also,  the  innocent  party  may  maintain  an  action  in  equity  to  havo 
such  colorable  marriage  declared  null  and  void.  This  equitable  rem* 
edy  is  the  kind  of  action  which  the  plaintiff  in  this  case  is  now  seek- 
ing to  maintain,  and  which  he  has  sought  to  maintain  ever  since  he 
amended  his  petition  in  the  court  below  by  striking  out  all  that  por- 
tion of  the  prayer  of  his  petition  which  related  to  divorce. 

If  the  plaintiff  may  maintain  this  action,  then  the  defendant  can-^ 
not  recover  permanent  alimony,  for  the  following  reasons :  the  action 
is  not  prosecuted  under  the  statute  authorizing  alimony,  and  as  the 
defendant,  in  legal  contemplation,  has  never  been  the  wife  of  the 
plaintiff,  she  is  not  entitled  to  alimony  independent  of  the  statute. 
The  defendant,  however,  claims  that  she  filed  an  answer  by  way  of 
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cross-bill,  asking  for  a  divorce  and  alimony,  and  therefore  that  under 
her  answer  and  by  virtae  of  the  statute  she  should  recover  alimony. 
In  answer  to  this,  it  may  be  said  that  her  answer  or  cross-petition 
does  not  state  any  cause  of  action  for  either  divorce  or  alimony.  It 
admitted  that  she  was  not  the  wife  of  the  plaintiff,  and  never  had 
been,  and  because  of  her  own  incapacity  and  fault.  And  while  it  al- 
leges some  misconduct  on  the  part  of  the  plaintiff,  it  does  not  allege 
any  such  misconduct  as  would  entitle  her  to  a  divorce  or  alimony 
even  if  she  had  been  his  wife,  which  she  was  not;  and  therefore,  un- 
der no  view  that  can  be  taken  of  the  case,  can  she  recover  alimony. 

We  have  examined  all  the  authorities  cited  by  counsel  for  the  de- 
fendant, and  we  do  not  think  that  any  of  them  conflicts  with  these 
views.  We  have  also  examined  several  other  cases,  and  we  think  that 
this  decision  is  in  entire  harmony  with  all  of  them.  It  is  certainly  in 
harmony  with  the  case  of  Potvell  v.  Powell,  18  Kan.  371,  380,  381. 
It  is  our  opinion,  however,  that  in  all  judicial  separations  of  persons 
who  have  lived  togejtber  as  husband  and  wife,  a  fair  and  equitable 
division  of  their  property  should  be  had;  and  the  court  in  making 
such  division  should  inquire  into  the  amount  that  each  party  orig- 
inally owned,  the  amount  each  party  received  while  they  were  living 
together,  and  the  amount  of  their  joint  accumulations.  Of  course, 
these  matters  are  not  conclusively  controlling.  For  instance,  where 
a  real  marriage  has  taken  place  and  alimony  is  granted  to  the  wife 
because  of  the  husband's  fault,  such  alimony  may  be  granted  out  of 
his  estate,  although  the  wife  may  never  have  owned  any  property, 
and  never  contributed  anything  to  her  husband's  wealth.  Alimony, 
however,  is  never  awarded  to  a  woman  who  is  not  a  wife,  where  she 
alone  is  at  fault,  and  out  of  an  estate  to  which  she  has  contributed 
nothing. 

We  think  the  court  below  erred  as  against  the  plaintiff  in  granting 
alimony  to  the  defendant.  Whether  the  court  did  not  also  err  as 
against  the  defendant  in  not  hearing  her  testimony  with  regard  to  joiitt 
accumulations  of  property  by  her  and  the  plaintiff  while  they  were  liv- 
ing together,  is  not  before  us.  The  defendant  has  not  filed  any  peti- 
tion in  error,  or  cross-petition  in  error,  in  this  court,  nor  is  she  seeking 
any  reversal  or  modification  of  the  judgment  of  the  court  below. 
We  might  here  say  that  there  was  ho  evidence  nor  any  admission  in 
the  court  below  showing  that  there  were  any  joint  accumulations  of 
property,  or  that  the  defendant  ever  contributed  anything  towards  the 
plaintiff's  wealth. 

The  judgment  of  the  court  below  will  be  modified  in  accordance 
with  this  opinion. 

(All  the  justices  concurring.) 
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(33  Kan.  572) 

BusENBABE-  and  others  v.  Busenbare. 

FUed  June  4,  1885. 

1.  nuSBAND  AKD  WiFB— ALIENATION  OV  WiFB'S  InTBBEST  IN  HU8BAND*8  RBAL 

EeXATB. 

While  the  wife's  right  and  interest  in  the  real  estate  of  her  husband  not  oc- 
cupied bj  the  family  as  a  homestead  is  inchoate  and  uncet-taio,  yet  it  possesses 
the  element  of  property  to  such  a  de^ee.that  she  may  maintain  an  action  dur- 
ing the  life  of  her  husband  to  prevent  its  wrongful  alienation  or  disposition 
under  fraudulent  Judgments  procured  and  consented  to  by  the  husband  with 
the  object  and  for  the  purpose  of  defeating  the  wife's  right. 

2.  Saxb—Injdnction. 

An  action  may  be  maintained  to  perpetually  enjoin  the  enforcement  of  a 
judgment  procured  through  fraud  of  the  parties  for  the  purpose  of  defrauding 
a  third  person,  and  such  third  person  may  maintain  such  action  in  any  county 
in  which  the  attempt  is  made  to  put  the  fraudulent  judgment  in  force  to  his 
injury,  although  the  judgment. may  have  been  rendered  in  another  county. 

3.  Divorce— Costs. 

Where  a  wife  commences  an  action  against  her  husband  for  divorce,  and  in 
answer  thereto  the  husband  also  files  his  cross- petition  for  a  divorce,  which 
cross-petition  for  divorce  he  withdraws  by  leave  of  the  court,  after  the  evidence 
in  the  case  is  closed,  the  trial  court  commits  no  error  in  requiring  the  husband 
to  pay  all  reasonable  expenses  of  the  wife  in  the  defense  of  such  cross-petition, 
including  her  attorney's  fees. 

4.  Same— Pbovision  for  Wipe  Whbn  Divorce  Refused. 

Where  a  wife  commences  an  action  against  her  husband  for  a  divorce,  and 
tipon  the  trial  it  appears  that  the  parties  are  in  equal  wrong,  and  the  court  re- 
fuses to  grant  a  divorce,  the  court  may,  for  good  cause  shown,  make  an  order 
for  the  control  and  disposition  of  the  property  of  the  parties  as  may  be  proper ; 
and  in  disposing:  of  the  property  may  set  apart  to  the  wife,  absolutely,  personal 
property,  and  also  give  her  the  jents  and  profits  of  real  estate.  Section  643, 
Code. 

Error  from  Sedgwick  county. 

Action  commenced  by  Augusta  Busenbark  against  Henry  Busen- 
bark,  John  A,  Busenbark,  Josephine  Underwood,  and  H.  E.  Watt, 
November  26,  18S3,  to  obtain  a  divorce  from  her  husband,  Hemry 
Busenbark,  on  the  grounds  of  extreme  cruelty  and  gross  neglect  of 
duty;  and  the  petition  alleged,  among  other  things,  that  her  husband, 
for  the  purpose  and  with  the  intent  of  defrauding  her  of  all  interest 
in  his  estate,  and  to  defeat  any  judgment  for  alimony,  entered  into 
collusion  with  his  son,  John  A.  Busenbark,  and  his  daughter,  Jose« 
pbine  Underwood,  whereby  the  son  and  daughter  each  obtained  a  per* 
sonal  judgment  against  hiip,  in  the  district  court  of  Harvey  county, 
in  this  state,  on  September  26,  1883,  for  the  sum  of  $7,912;  that 
executions  had  been  issued  on  the  judgments,  levies  made  on  all  his 
real  estate  except  his  homestead,  and  that  the  same  were  advertised 
for  sale.  She  further  alleged  in  her  petition  that  each  of  the  judg<> 
ments  was  fraudulent,  and  in  fraud  of  her  rights,  and  that  it  was 
the  intention  of  her  husband  to  so  disposo  of  and  cover  up  his  prop- 
erty as  to  place  the  same  beyond  her  reach,  and  then  desert  her, 
leaving  her  without  proper  means  of  support.  She  prayed  for  a  di* 
vorce,  and  that  the  said  judgments  be  declared  fraudulent)  ,a&d  that 
she  have  temporary  and  permanent  support ;  and  that  an  injunction 
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issue  aud  be  made  perpetual  upon  the  final  hearing.  Henry  Busen* 
bark  filed  his  separate  answer,  with  a  crosg-petition  for  divorce.  He 
denied  each  allegation  of  ej^treme  cruelty  and  gross  neglect  of  duty; 
denied  the  collusion  charged,  the  intention  of  abandonment,  and  the 
intention  of  leaving  her  without  support;  admitted  that  the  judg- 
ments were  obtained,  but  denied  they  were  fraudulent  and  void.  He 
alleged  that  he  had,  several  years  prior  to  the  time  that  the  judgments 
were  obtained,  given  said  son  and  daughter  each  a  quarter  section 
of  land,  being  the  same  land  levied  upon,  as  an  advancement  to 
them,  and  that  each  had  been  in  possession  of  the  land  for  several 
years,  and  made  valuable  and  lasting  improvements.  John  A.  Busen- 
bark  and  Josephine  Underwood  each  filed  their  separate  answer. 
They  denied  any  collusion  with  their  father  to  defraud  the  plaintiff. 
They  alleged  that  the  lands  levied  upon  belonged  to  them,  having 
been  given  them  by  their  father  as  their  portion  and  advancement; 
that  they  had  been  put  in  possession  thereof;  that  they  had  made 
valuable  and  lasting  improvements  on  the  land;  that,  while  the  notes 
upon  which  the  judgments  were  obtained  were  given  for  no  valuable 
consideration,  there  was  a  consideration  by  way  of  natural  love  and  af- 
fection ;  that  as  the  plaintiff  had  refused  to  sign  with  their  father  the 
deeds  of  the  land  to  them,  they  sought  through  the  judgments,  and 
the  intended  sale  thereunder,  to  obtain  the  legal  title  to  the  premises 
levied  upon. 

Trial  had  at  the  June  term  for  1 884.  After  the  evidence  had  closed, 
Hem'y  Busenbark  withdrew,  by  leave  of  the  court,  his  cross-petition. 
The  court  made  the  following  conclusions  of  fact : 

"That  on  the  twenty-sixth  day  of  September*  1883,  in  a  certain  action  pend- 
ing in  the  district  court  of  Harvey  county,  Kansas,  wlierein  tlie  said  John  A. 
Busenbark  was  plaintiff  and  the  said  Henry  Busenbarlc  was  defendant,  the 
said  John  A.  Busenbark  recovered  a  judgment  against  said  Henry  Busenbark 
for  tlie  sum  of  87,912,  with  interest  thereon  at  the  rate  of  twelve  per  cent, 
per  annum;  that  on  the  twenty-sixth  day  of  September,  1883,  in  a  certain 
action  pending  in  the  district  court  of  Harvey  county,  Kansas,  wherein  the 
said  Josephine  Underwood  was  plaintiff  and  said  Henry  Busenbark  was  de- 
fendant, the  said  Josephine  Underwood  recovered  a  judgment  against  said 
Henry  Busenbark  for  the  sum  of  87,912,  with  interest  thereon  at  the  rate  of 
twelve  per  cent,  per  annum ;  that  on  the  twenty-third  day  of  October,  1883, 
the  said  John  A.  Busenbark  and  Josephine  Underwood  caused  executions  to 
be  issued  out  of  the  office  of  the  district  court  of  said  county  of  Harvey  for 
the  collection  of  said  judgments;  that  said  executions  were  directed  to  the 
sheriff  of  Sedgwick  county,  Kansas,  and  were  received  by  him  on  the  twenty- 
fifth  day  of  October,  1883;  that  on  the day  of ,  A.  D.  1883,  H.  R. 

Watt,  said  sheriff,  caused  said  execution  for  the  collection  of  said  judgment 
in  favor  of  said  John  A.  Busenbark  to  be  levied  upon  the  following  described 
premises  in  Sedgwick  county,  Kansas:  the  south-west  quarter  of  section  12, 
township  25,  range  1  east;  also  nortli-west  quarter  of  south-west  quarter  23» 

township  25,  range  1  west;  that  on  the day  of .  A.  D.  1883.  H. 

R.  Watt,  said  sheriff,  caused  said  execution  for  the  collection  of  said  judg- 
ment in  favor  of  Jo.sephine  Underwood  to  be  levied  on  the  following  de- 
scribed premises  in  Sedgwick  county,  Kansas,  to-wit:  the  north-east  quar- 
ter of  section  13,  township  25,  range  1;  also  north-east  quarter  of  south-west 
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quarter  of  section  23,  township  25,  range  1  west;  that  on  the  second  day  of  No- 
vember, 1883,  the  said  H.  R.  Watt,  sheriff  as  aforesaid,  caused  said  premises 
to  be  advertised  for  sale  under  said  levies  aforesaid;  that  said  judgments  so 
rendered  in  the  district  court  of  Harvey  county,  Kansas,  as  aforesaid,  are 
fraudulent  and  void;  that  the  attempted  sale  of  said  premises  under  said  exe- 
cution was  for  the  purpose  of  vesting  the  title  to  said  real  estate  in  the  said 
John  A.  Busenbark  and  Josephine  Underwood  in  fraud  of  the  rights  of  said 
plaintiff;  that  no  grounds  of  divorce  exists  in  favor  of  the  plaintiff  herein; 
that  the  plaintiff  has  no  property,  real  or  personal,  in  her  own  name  and 
right. 

"That  at  the  commencement  of  this  action  the  defendant  was  the  owner  of 
the  following  real  property,  to-wit:  The  north-east  quarter  of  section  13, 
township  25,  range  1  east,  and  north-east  quarter  of  south-west  quarter  of  sec- 
tion 23,  township  25,  range  1  west;  the  south-west  quarter  of  section  12,  town- 
ship 25,  range  1  east,  and  north-west  quarter  of  south-west  quarter  of  sec- 
tion 23,  township  25,  range  1  west;  also  the  east  half  of  north-west  quarter 
of  section  18,  township  25,  range  2  eiist,  all  in  iSedgwick  county,  Kansas,  and 
pei-sonal  property  of  large  value.  That  for  a  long  time  prior  to  the  com- 
mencement of  this  action. the  defendant  Henry  Busimbark,  in  collusion  with 
defendants  John  A,  Busenbark  and  Josephine  Underwood,  were,  and  ever, 
since  have  been,  fraudulently  attempting  to  cover  up  and  dispose  of  all  afore- 
said property  for  the  purpose  of  defeating  the  said  plaintiff  in  any  right  or 
interest  which  she  might  have  in  or  to  said  property,  depriving  her  of  her* 
means  of  support  and  of  the  abandonment  of  said  plaintiff  by  said  Henry  Bu- 
senbark, and  that  said  judgments  were  rendered  and  Siiid  executions  were  is- 
sued in  pursuance  of  said  fraudulent  attempt." 

Ttiereon  the  court  made  the  following  conclusions  of  law : 
"That  the  said  judgments,  rendered  as  aforesaid,  in  the  district  court  of 
Harvey  county,  Kansas,  in  favor  of  said  John  A.  Busenbark  and  Josephini^ 
Underwood,  be,  and  they  are  hereby,  declared  to  be  fraudulent  and  void.  That 
said  executions  and  levies  constitute  no  lien  on  said  premises.  That  said  Henry 
Busenbark,  John  A.  Busenbark,  and  Josephine  Underwood  be,  and  they  are 
hereby,  enjoined  and  restrained  from  collecting  or  attempting  to  collect  said 
judgments,  or  from  selling  or  attempting  to  sell  said  premises,  or  any  part 
thereof,  or  from  mortgaging  or  in  anyway  incumbering  said  property,  or  any 
part  thereof,  without  the  assent  of  said  plaintiff,  Augusta  Busenbark.  That 
said  plaintiff  have  the  right,  conjointly  with  said  defendant  Henry  Busen- 
bark, to  tlir  possession  and  occupancy  of  the  following  premises  heretofore 
occupied  as  u  homestead  by  the  plaintiff  and  defendant,  to-wit:  The  east  half 
of  north-west  quarter  of  section  18,  township  25,  range  2  east,  in  Sedgwick 
county,  Kansas.  That  plaintiff  have  the  issues,  rents,  and  profits  of  the  fol- 
low ingdescribeii  premises,  and  that  she  have  tlie  right  to  rent  and  control  the 
same:  the  south-west  quarter  of  section  12,  township  25,  range  1  eiist,  in 
Sedgwick  county,  Kansas. 

*'Tliat  the  defendant  Henry  Busenbark  return  to  the  plaintiff,  and  that  she 
have  as  her  separate  and  absolute  property  all  the  household  goods  in  the  house 
of  said  homestead,  or  belonging  thereto;  one  horse  named  *Sam,'  heretofore 
kept  on  said  homestead;  two  cows,  one  stirring  plow,  and  cultivator.  That 
said  defendants,  Henry  Busenbark,  John  A.  Busenbark,  and  Josephine  Un- 
derwood, be  and  they  are  hereby  en  joined  and  restrainetl  from  in  any  way  in- 
terfering with  said  plaintiff  in  the  peaceable  possession  of  the  said  home- 
ste;id  premises,  to-wit,  the  east  half  of  section  18,  township  25,  range  2  east, 
Sedgwick  county,  Kansas,  or  in  the  renting,  controlling,  or  receiving  the  is- 
sues, rents,  and  profits  of  the  said  south-west  quarter  of  section  12,  township 
25,  range  1  eiist,  of  said  county  of  Sedgwick.  That  plaintiff  have  and  recover 
of  and  from  defendant  Henry  Busenbark  the  sum  of  $50  dollars  as  her  rea- 
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sonable  attorney's  fees  herein ;  and  that  defendant  Henry  Busenbark  pay  the 
costs  of  this  action,  taxed  at  eighty-seven  and  fifty  one-hundreths  dollars, 
(•87.50.)'* 

The  defendants  filed  their  motion  for  a  new  trial,  which  was  over- 
ruled.    They  excepted,  and  bring  the  case  here, 

J.  W,  Ady  and  Buggies  d  Paraons,  for  plaintiffs  in  error. 

Stanley  d  Wall,  for  defendant  in  error. 

HoRTON,  C.  J.  It  is  claimed  that  the  district  court  of  Sedgwick 
county  had  no  power  or  jurisdiction  to  enjoin  the  judgments  rendered 
by  the  district  court  of  Harvey  county  on  September  26,  1883,  in  fa- 
vor of  John  A.  Busenbark  and  Josephine  Underwood  against  Henry 
Busenbark;  and  further,  that  the  court  erred  in  finding  these  judg- 
ments to  be  fraudulent  and  void.  A  wife  residing  in  this  state  is 
entitled,  upon  the  death  of  her  dusband,  to  the  half  of  all  the  real 
estate  owned  by  him  during  the  marriage,  which  has  not  been  sold 
on  judicial  sale,  and  is  not  necessary  for  the  jiayment  of  debts,  and 
of  which  the  wife  has  made  no  conveyance,  so  that  there  is  an  in- 
choate interest  to  the  extent  of  one-half  given  to  the  wife  in  the  real 
estate  of  the  husband.  It  is  true  that  this  interest  in  the  real  estate 
of  the  husband  is  inchoate  and  uncertain,  yet,  according  to  the  au- 
thorities,  it  possesses  the  element  of  property*  It  is  an  interest  and 
right  of  which  she  can  be  divested  only  by  her  consent,  or  crime,  or  her 
dying  before  her  husband.  It  is  an  interest  which  may  be,  in  connec- 
tion with  the  husband,  the  subject  of  contract  and  bargain,  and  is,  by 
many  of  the  authorities,  denominated  a  contingent  but  valuable  inter- 
est. It  has  been  decided  by  this  court  that  the  wife  has  an  estate  in 
the  homestead  occupied  by  herself  and  husband,  although  the  title  to 
the  same  be  in  the  husband,  and  that  it  is  such  a  present  and  exist- 
ing estate  that  it  will  be  protected  by  the  courts.  Helm  v.  Helm,  11 
Kan.  19;  Jenness  v.  Cutler,  12  Kan.  500.  We  now  go  further,  and 
declare  that  although  the  wife's  right  and  interest  in  the  real  estate 
of  her  husband  not  occupied  as  a  homestead  is  inchoate  and  uncer- 
tain, yet  it  possesses  the  element  of  property  to  such  a  degree  that 
she  may  maintain  an  action  during  the  life  of  her  husband  for  its 
protection,  and  for  relief  from  fraudulent  alienation  by  her  husband. 
Buzlck  V.  Buzick,  44  Iowa,  259;  Thayer  v.  Thayer,  89  Amer.  Dec* 
211-220,  and  the  note  and  authorities  there  cited. 

Now  it  is  well  settled  that  fraud  invalidates  judgments,  as  well  as 
contracts  or  other  acts,  and  that  a  court  of  equity  has  power  to  grant 
relief  against  judgments  fraudulently  obtained.  Whenever  a  judg* 
ment  is  procured  through  fraud  of  the  parties  thereto,  for  the  pur- 
pose of  defrauding  a  third  person,  such  third  person  may  escape  from 
the  injury  thus  attempted  by  establishing  the  fraud  or  coUusion  by 
which  the  judgment  was  obtained,  in  a  separate  and  independent  suit. 
Freem.  Judgm.  §  386.  The  fraudulent  judgment  in  this  case  was 
rendered  in  Harvey  county,  but  executions  were  issued  to  the  sheriff 
of  Sedgwick  county,  and  the  premises  of  the  husband  in  Sedgwick 
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county  were  levied  upon  and  were  about  to  be  sold  in  pursuance  of  a 
fraudulent  scheme  concocted  between  the  husband  and  his  children, 
with  the  object  and  for  the  purpose  of  defeating  the  wife's  rights. 
When  the  parties  to  the  fraudulent  judgment  sought  to^enforce  it  in 
Sedgwick  county,  it  was  competent  for  the  wife  to  relieve  herself  from 
the  injury  thus  attempted,  by  her  action  in  Sedgwick  county  to  pro- 
hibit the  sale  of  the  real  estate.  Chambers  v.  King  Wrought-iron  Bridge 
Manufactory,  16  Kan.  270. 

The  cases  of  MeixeU  v.  Kirkpatrick,  28  Kan.  315,  and  Galbreath  v. 
Drought,  29  Kan.  711,  are  confidentiy  cited  to  support  the  proposi- 
tion that  the  district  court  of  Sedgwick  county  had  no  jurisdiction 
over  the  judgment  in  Harvey  county,  or  power  to  enjoin  the  execu- 
tions issued  from  the  district  court  of  Harvey  county  on  the  judg- 
ment rendered  therein.  Those  cases  are  bottomed  upon  irregular 
and  erroneous  judgments,  not  upon  fraudulent  and  void  judgments, 
and  therefore  are  not  applicable.  It  was  said  in  MeixeU  v«  Kirk- 
patrick, supra,  that  "a  void  judgment  may  be  treated  as  void  every- 
where, and  collaterally  as  well  as  directly,  while  a  judgment  that  is 
merely  irregular,  or  erroneous,  or  voidable,  cannot  be  so  treated." 
It  was  also  said  in  Klemp  v.  Winter,  23  Kan.  699,  that  "fraud  vitiates 
-everything  it  touches, — final  judgments,  final  orders,  final  settlements 
and  contracts,  as  well  as  things  of  less  consequence, — and  that  courts 
possessing  general  equity  or  chancery  jurisdiction  have  the  power  to 
grant  proper  relief  in  all  cases  of  fraud."  Upon  the  record,  we  per- 
ceive no  error  in  the  finding  and  the  conclusion  of  the  trial  court  that 
the  judgments  of  the  district  court,  rendered  against  Henry  Busenbark 
in  favor  of  his  children,  were  fraudulent  and  void. 

It  is  next  claimed  that  the  judgment  giving  the  wife  certain  per* 
sonal  property,  and  also  the  rents  and  profits  of  a  quarter  section  of 
land,  was  improper.     The  statute  controls.     This  provides : 

**  When  the  parties  appear  to  be  in  equal  wrong,  the  court  may,  in  its  dis- 
cretion, refuse  to  grant  a  divorce;  but  in  any  such  case,  or  in  any  other  case 
where  a  divorce  is  refused,  the  court  may,  for  good  cause  shown,  make  such 
order  as  may  be  proper  for  the  custody,  maintenance,  and  education  of  the 
children,  or  the  control  and  disposition  of  the  property  of  the  parties,  as  may 
be  proper."    Section  643,  Code. 

Its  provisions  are  broad  enough  to  sustain  the  court  in  its  judgment 
relating  to  the  disposition  of  the  property  of  the  parties.  Its  consti- 
tutionality is  not  challenged.  The  husband  and  wife  had  been  mar- 
ried about  15  years.  The  wife  was  a  very  industrious  and  hard- 
working woman;  she  had  not  only  performed  the  customary  house- 
hold work,  but  had  also  assisted  her  husband  at  his  labors  upon  the 
farm  and  in  his  business,  upon  various  occasions  and  in  various 
ways;  she  herded  cattle,  spaded  ground,  butchered  hogs  and  cattle, 
etc.  Her  labors  must  have  aided  him  in  accumulating  property,  and 
before  he  commenced  disposing  of  his  personal  and  real  estate  he 
^as  in  good  circumstances,  having,  besides  his  personal  property, 
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over  600'  acres  of  valuable  land.  The  evidence  shows  that  Henry 
Busenbark  gave  as  the  reason  for  marrying  his  wife  "that  she  was  a 
German,  and  he  thought  they  could  do  more  work  than  any  other  class 
of  people."  Prior  to  the  trouble  that  grew  up  between  them  on  ac- 
count of  the  refusal  of  the  wife  to  join  in  conveying  the  real  estate  to 
her  husband^s  children,  the  husband  had  no  complaint  to  make  that 
his  wife  did  not  do  all  the  work  he  expected  of  her  when  he  married 
her.  He  had  cause,  perhaps,  to  complain  of  her  tongue,  but  not  of 
the  work  of  her  hands.  If  the  power  existed  in  the  trial  court  to 
make  any  disposition  of  any  part  of  the  property  of  the  husband  for 
the  benefit  of  the  wife,  the  order  of  the  court  was  just  and  reasonable. 
.  It  is  also  claimed  that  the  trial  court  erred  in  requiring  the  hus- 
band to  pay  $50  attorney's  fees.  Section  644,  among  other  things, 
provides :  "On  granting  a  divorce  in  favor  of  the  wife,  or  refusing  one 
on  the  application  of  the  husband,  the  court  may  require  the  husband  to 
pay  all  reasonable  expenses  of  the  wife  in  the  prosecution  or  defense 
of  the  action."  The  husband  filed  a  cross-petition  for  a  divorce.  It 
is  true  that  he  withdrew,  this  by  leave  of  the  court  after  the  evidence 
had  closed,  but  the  expense  to  the  wife  in  resisting  this  application 
for  divorce  had  already  accrued  at  the  time  of  the  withdrawal  of  such 
petition.  We  suppose  it  was  withdrawn  in  anticipation  that  the  court 
would  refuse  the  application  of  the  husband  for  a  divorce.  Within 
the  spirit  of  the  law,  if  not  within  its  exact  letter,  the  court  committed 
no  error  in  requiring  the  husband  to  pay  all  reasonable  expenses,  in- 
cluding attorney's  fees,  of  the  wife  in  defending  against  such  cross- 
petition. 

Other  alleged  errors  are  referred  to  in  the  arguments,  but  believing 
that  the  findings  of  the  court  are  sufficiently  sustained  by  the  evi- 
dence, and  that  none  of  the  said  alleged  errors  were  prejudicial  to 
the  rights  of  the  parties  complaining,  the  judgment  of  the  district 
court  must  be  affirmed. 

(All  the  justices  concurring.) 
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SUPREME  COURT  OF  UTAH. 


<4  Utah.  216) 

BowEBS  V.  Union  Pac.  E.  Co. 
Jaauary  Term,  1885. 

1.  Mabteb  and  Sbbvant— Defkotivb  Machikebt  ~  Knowledob  o»  Bupbrin- 

TENDENT. 

Knowledge  of  the  superintendent  of  a  mine  as  to  a  defect  in  the  machinery 
used  will  render  the  company  for  whom  he  acts  responsible  for  an  injury  caused 
thereby. 

2.  Same — Duty  of  Employer. 

It  is  the  duty  of  an  employer  to  exercise  reasonable  and  ordinary  diligence 
to  furnish  sound  material  and  machinery,  and  not  to  use  such  as  are  unsound 
or  imperfect,  after  the  defects,  have  been  brought  to  his  knowledge.  An  em- 
ploye has  a  right  to  presume  that  the  employer  has  used  such  diligence. 

3.  Same— Contributory  Negligence— Burden  of  Proof. 

Where  the  facts  proved  by  a  plaintiff  do  not  upon  their  face  show  negligence 
in  the  plaintiff,  the  defendant,  if  he  relies  on  contributory  negligence,  must 
prove  it. 

4.  Same— Nonsuit. 

The  court,  in  an  action  for  personal  injury  to  an  employe  caused  by  negli- 
gence of  his  employer,  will  not  be  warranted  in  sustaining  a  motion  for  non- 
suit unless  the  misconduct  of  the  respondent  appears  so  clearly  that  it  could 
see  thut  a  verdict  in  his  favor  would  necessarily  have  to  be  set  aside.  Motion 
held  properly  overruled. 

5.  Same— Instructions. 

instr actions  examined,  and  hM  proper. 

■6.  Same— New  Trial— Excessive  Damages. 

A  verdict  of  J^10,000  Jield  not  excessive. 

Arthur  Browriy  for  respondent. 

Williams  d  Young,  for  appellant. 

BoAEMANy  J.  The  respondent,  who  was  plaintiff  below,  brought  an 
action  in  the  First  district  court  against  the  appellant  for  personal 
injuries  received  in  a  coal  mine  owned  and  worked  by  the  appellant. 
The  injuries  consisted  of  the  cutting  and  maiming  of  the  respondent's 
right  foot  by  coal  cars,  necessitating  amputation.  The  damages 
were  laid  at  $50,000.  Answer  having  been  filed  denying  the  allega- 
tions of  the  complaint,  a  trial  was  had  before  a  jury,  resulting  in  a 
verdict  and  judgment  in  favor  of  the  respondent  for  $10,000  damages. 
At  the  close  of  the  evidence  for  the  respondent,  the  appellant  had 
made  its  motion  for  a  nonsuit,  which  was  by  the  court  overruled. 
After  verdict*  and  judgment  the  appellant  moved  for  a  new  trial,  which 
was  also  overruled.  Thereupon  the  case  was  brought  to  this  court 
by  appeal  from  the  judgment,  and  from  the  order  overruling  the  mo- 
tion for  a  new  trial. 

1.  The  principal  ground  urged  by  the  appellant  for  a  reversal  of 
the  order  and  judgment  of  the  court  below,  is  the  alleged  insufficiency 
of  the  evidence  to  justify  the  verdict. 

{a)  Under  this  head  it  is  claimed  that  the  evidence  failed  to  show 
that  the  accident  resulted  from  the  fault  or  negligence  of  the  appel- 
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lant.  It  appears,  and  did  so  appear  when  the  motion  for  a  nonsait 
was  made,  that  the  accident  was  caused  by  the  breaking  of  the  car- 
couplings  and  consequent  falling  of  the  cars  upon  the  respondent's 
foot;  that  the  couplings  (the  links  and  draw-bar)  broke  because  of 
the  defective  or  imperfect  character  of  the  iron  of  which  they  were 
made ;  and  that  the  company  (the  appellant)  had  knowledge  of  the 
imperfection  of  the  iron.  The  attention  of  the  superintendent  was 
called  to  it.  He  had  charge  of  all  the  materials  and  works  at  the 
mine,  and  under  him  all  employes  labored.  To  the  workmen  he 
was  the  mouth-piece,  the  representative,  of  the  company.  Beeson  v. 
Orcen  Mountain  G.  M.  Co.  67  Cal.  20 ;  Chicago,  M.  d  St.  P.  Ry.  Co.  v. 
Ross,  112  U.  S.  377;  S.  C.  6  Sup.  Ct.  Eep.  184.  Tbe  position  of  the 
appellant  is,  therefore,  untenable  on  this  point;  as  the  evidence  did 
not  fail  to  show  that  the  accident  resulted  from  the  fault  or  negligence 
of  the  appellant. 

(6)  The  second  reason  oiBfered  to  show  the  insufficiency  of  the  ev- 
idence, namely,  that  the  respondent,  when  the  accident  occurred, 
knew,  or  had  the  means  of  knowing,  and  ought  to  have  known,  of  the 
defects  in  the  couplings,  seems  likewise  untenable.  The  respond- 
ent, as  a  witness,  says  that  he  knew  nothing  of  the  imperfect  charac- 
ter of  the  couplings,  and  no  such  knowledge  is  brought  home  to  him 
by  any  other  evidence ;  nor  does  anything  appear  to  indicate  tHat  in 
the  nature  of  things  he  ought  to  have  known  of  it.  The  law  makes 
it  incumbent  upon  a  workman  to  know  whatever  is  embraced  Within 
his  special  line  of  employment;  but  it  is  not  required  of  him  that  he 
should  know  those  things  which  belong  wholly  to  another  and  differ- 
ent branch  of  service.  If  it  had  come  within  his  line  of  duty  in  his 
occupation  to  have  examined  into  the  structure  and  nature  of  the 
couplings,-and  of  the  iron  composing  them,  there  might  be  some  rea- 
son for  holding  him  responsible  for  not  knowing  of  the  defects  therein. 
But  his  duties  were  far  different,  and  did  not  require  or  authorize 
him  to  have  anything  whatever  to  do  with  the  couplings.  He  was 
employed  as  track-fixer,  and  to  assist  in  placing  upon  the  track  the 
cars  which  should  get  off  at  the  curve  in  the  road-way.  Illinois  Cent, 
R.  Co.  v.  Welch,  52  111.  183;  Notjes  v.  Smith,  28  Vt.  69. 

Beyond  this,  when  the  respondent  entered  into  the  service  oi  the 
company,  he  took  upon  himself  the  natural  and  ordinary  risks  and 
perils  incident  to  the  performance  of  his  services,  but  he  never  en* 
gaged  to  risk  the  perils  of  imperfect  material  and  burnt  iron,  know- 
ingly used  by  the  company.  It  was  the  duty  of  the  company  to  ex- 
ercise  reasonable  and  ordinary  diligence  to  furnish  sound  material  and 
machinery,  and  not  to  use  such  as  were  unsound  and  imperfect,  after 
the  defects  had  been  brought  to  its  knowledge.  The  respondent  bad 
the  right  to  presume  that  the  company  had  used  such  diligence.  Bee- 
son  V.  Green  Mountain  G.  M.  Co.  67  Cal.  20.  This  being  a  case  where 
defective  material  caused  the  injury,  the  rule  which  exempts  the 
master  from  liability  for  an  injury  to  a  servant,  caused  by  the  negli- 
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gence  of  a  fellow-servant,  does  not  apply.  The  negligence  is  that  of 
the  company,  and  not  of  a  fellow-servant.  Trask  v.  California  S.  R. 
Co.  63  Cal,  96;  Hough  v.  Railway  Co.  100  U.  S.  213. 

(c)  It  is  urged  that  the  evidence  shows  negligence  in  the  respond- 
ent himself,  and  that  bis  negligence  contributed  to  produce  the  in- 
jury. It  is  a  well-settled  rule  that  in  such  a  case  as  the  one  before 
us,  if  the  party  seeking  relief  was  negligent,  and  such  negligence 
amounted  to  an  absence  of  ordinary  care,  and  directly,  immediately, 
or  proximately  contributed  to  the  injury,  relief  would  be  denied. 
Strong  v.  Sacramento  dc  P.  R.  Co.  61  Cal.  326.  But,  according  to 
this  rule,  nothing  that  the  respondent  did  at  the  time  of  the  accident, 
so  far  as  appears  by  the  evidence,  would  relieve  the  appellant  of  its  re- 
sponsibility. The  respondent  had  been  called  from  his  work  as  track- 
fixer  to  go  to  the  other  (the  west)  side  of  the  track  and  help  to  re- 
place a  ciar  upon  the  track.  After  this  was  done,  his  other  duties 
required  him  to  recross  the  track  to  the  east  side.  The  facts,  so  far 
as  they  appear,  tend  to  show  that  he  was  taking  a  step  in  the  direc- 
tion of  the  east  side.  Whether  he  had  started  across  too  soon,  or  not 
soon  enough,  or  at  all,  does  not  appear.  His  duties  had  called  him 
to  the  place  where  he  was  hurt.  If  he  was  negligent  in  staying  or 
getting  away  from  that  point,  the  burden  of  showing  it  devolved  upon 
the  appellant.  Where  the  facts  proved  by  a  plaintiff  do  not,  upon 
their  face,  show  negligence  in  the  plaintiffs,  the  opposite  party,  if  he 
relies  upon  the  fact  of  negligence,  must  show  it.  Rohinsorh  v.  West^ 
em  Pac.  R.  Co.  48  Cal.  409,  (426 ;)  McQuilken  v.  Central,  P.  R.  Co. 
50  Cal.  7;  McDougall  v.  Central  R.  Co.  63  Cal.  431.  But  this  is 
not  a  question  for  the  court.  Whether  the  defendant  was  negligent 
or  not,  and  whether  his  negligence,  if  any  existed,  directly  or  prox- 
imately coptributed  to  the  injury,  were  questions  for  the  jury  under 
instructions  of  the  court;  and  such  matters  cannot  be  taken  from  the 
jury  unless  the  facts  are  clearly  settled,  and  the  course  which  com- 
mon prudence  would  dictate  can  readily  be  discerned.  Negligence 
is  generally  a  mixed  question  of  law  and  fact;  and  sometimes,  al- 
though all  the  facts  are  admitted,  the  question  arises  whether  the  act 
imputed  as  negligence  was  such  as  persons  of  ordinary  prudence 
would  have  performed  under  the  circumstances;  and,  unless  the  ques- 
tion is  clear  of  all  doubt,  it  is  the  duty  of  the  court  to  leave  it  with 
the  jury,  and  not  to  disturb  their  finding.  Fernandes  v.  Sacramento 
City  Ry.  Co.  52  Cal.  45;  Jamison  v.  San  Jose  d  S.  C.  R.  Co.  55  Cal. 
593;  Nehrbas  v.  Central  P.  R.  Co.  62  Cal.  320;  Davis  v.  Utah  South- 
ern R.  Co.  3  Utah,  218 ;  S.  C.  2  Pac.  Eep.  521. 

In  the  case  under  consideration,  if  the  facts  were  all  admitted,  the 
question  of  negligence  would  probably  have  to  be  settled  by  inference 
from  them;  and  in  that  event  the  jury  and  not  the  court  should  pass 
upon  it.  The  court  could  take  the  question  from  the  jury  only  in  case 
the  course  which  common  prudence  would  dictate  be  plain  and  clear. 
Chidester  v.  Consolidated  Ditch  Co.  59  Cal.  197;  McKeever  v.  Market 
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St.  R.  Co.  59  Cal.  294,  (300.)  But,  farther,  if  the  question  were  a 
proper  one  for  the  court,  and  the  evidence  for  the  respondent,  instead 
of  greatly  preponderating,  were  only  sufficient  to  enable  the  court  to 
find  that  there  was  a  substantial  conflict  of  evidence,  the  verdict  and 
judgment  could  not  be  set  aside.  2  Utah,  126;  People  v.  Biddlecome, 
3  Utah,  213;  S.  C.  2  Pac.  Rep.  194;  McKeever  y.  Market  St.  R.  Co. 
59  Cal.  294. 

2.  It  is  alleged  that  the  damages  were  excessive.  The  respondent 
is  a  young  man,  only  24  years  of  age  at  the  time  of  the  accident.  The 
injury  has  unfitted  him  for  pursuing  his  calling.  If  the  amount  of 
the  verdict,  $10,000,  were  loaned  out,  it  would  bring  at  legal  interest 
about  the  sum  which  he  would  have  been  able  to  have  earned  at  his 
usual  vocation  had  the  accident  not  occurred.  Taking  these  facts 
into  consideration,  together  with  the  great  physical  suflFering  produced 
by  the  injury,  we  are  led  to  believe  that  the  damages  were  not  ex- 
cessive. Certain  it  is  that  the  jury  had  some  evidence  upon  which  to 
base  their  verdict,  and  there  does  not  appear  to  have  been  anything 
in  the  case  to  show  that  the  verdict  was  the  result  of  passion  or  prej- 
udice, nor  for  a  sum  greatly  disproportionate  to  the  injury. 

3.  As  a  third  ground  for  reversing  the  judgment,  the  appellant  as- 
signs that  the  jury  disregarded  and  disobeyed  the  instructions  of  the 
court.  We  are  unable  to  see  wherein  the  jury  did  so,  nor  have  we 
any  reason  to  believe  that  they  failed  to  give  the  instructions  proper 
regard  and  obedience.  Considering  the  evidence,  in  connection  with 
the  instructions,  we  do  not  see  that  the  verdict  is  antagonistic  to  the 
instructions. 

4.  The  denial  of  the  motion  for  nonsuit  is  assigned  as  error.  The 
court  would  not  have  been  justified  in  sustaining  the  motion,  unless 
the  misconduct  of  the  respondent  had  appeared  so  clear  that  the  court 
could  have  seen  that  a  verdict  in  his  favor  would  necessarily  have  to 
be  set  aside.  Schlerhold  v.  North  Beach  dt  M.  R.  Co.  40  Cal.  447. 
The  evidence  in  the  case  does  not  show  that  the  court  could  have  seen 
such  a  result.  The  facts  proven  prior  to  the  motion  would  have  sus- 
tained a  judgment  for  the  respondent.  It  was  not  error,  therefore,  to 
overrule  the  motion. 

5.  It  is  alleged  that  the  court  erred  in  its  giving  and  in  its  refusing 
instructions.  The  assignments  in  this  regard  are  somewhat  general, 
and  in  some  respects  entirely  too  general.  It  is  not  sufficiently  spe- 
cific to  say  that  "the  court  erred  in  giving  to  the  jury  the  said  instruc- 
tions which  it  did  give  of  its  own  motion."  Part  of  the  charge  is 
directed  by  statute.  If  the  charge  were  bad  in  part,  it  would  not  be 
our  province  to  examine  it  under  such  an  assignment  of  error.  How- 
ever, from  what  we  have  said  before,  bearing  upon  the  points  raised 
in  the  instructions,  it  will  be  seen  that  we  find  no  error  in  the  giving 
of  certain  instructions,  and  in  refusing  others.  It  would  certainly 
have  been  erroneous  to  have  given  the  fourth  and  sixth  instructions  as 
requested  by  the  appellant.     Their  modification  was  essential  to  a 
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correct  presentation  of  the  law.  Had  the  court  retained  the  word 
'* could"  in  the  fourth  instruction  so  asked,  it  would  have  been  a  vir- 
tual impossibility  for  the  respondent,  no  matter  how  free  from  neg- 
ligence or  blame,  to  have  recovered  a  verdict  in  the  case;  because,  to 
have  done  so,  it  would  have  been  necessary  for  the  jury  to  have  found 
that  it  was  not  possible  for  the  respondent  to  have  been  elsewhere  at 
the  time  of  the  accident.  This  the  jury  could  not  have  done;  for, 
as  a  fact,  it  was  possible  for  the  respondent  to  have  been  elsewhere, 
even  out  of  the  mine.  Bare  possibilities  should  not  control  in  such 
a  case ;  they  make  a  recovery  an  impossibility  in  any  case,  no  mat- 
ter what  the  merits  of  the  case  might  be.  Substituting  the  word 
"ought"  for  "could"  changes  the  whole  purport  of  the  instruction,  and 
puts  it, in  accord  with  what  we  believe  to  be  the  law;  at  least,  it 
makes  the  statement  fully  strong  enough.  If,  in  the  discharge  of  his 
duties,  or  in  accordance  therewith,  the  respondent  ought  to  have  been 
elsewhere,  he  should  not  have  recovered.  The  change  in  the  word- 
ing of  the  instruction  brought  it  within  the  proper  rule. 

It  was  not  error  to  strike  from  the  sixth  instruction  asked  by  the 
appellant  the  latter  part  thereof.  To  have  retained  it,  would  have 
made  the  instruction  misleading  and  erroneous.  It  would  have  left 
out  of  the  question  entirely  the  fact  that  the  "means  of  knowledge" 
were  by  law  confined  to  the  line  of  his  employment.  The  charge  of 
the  court,  including  the  instructions  asked  and  given,  taken  together, 
gave  the  law  fairly  and  correctly  to  the  jury,  as  we  view  it.  Upon 
the  whole  case  we  find  no  ground  whereon  to  base  a  reversal  of  the 
decision  of  the  court  below.  The  judgment  and  order  of  the  court 
below  are  affirmed. 

Zanb,  C.  J.,  concurs.     Emerson,  J.,  concurs. 

(4  Utah,  231) 

People  v.  Eooerson. 

•January  Term,  1885. 

GnnimAL  Law  and  Procedure— Tax  Collector  Failing  to  Pay  Over  Monet 
Collected— CoMP.  Laws  Utah  1876. 
Indictment  examined,  and  held  sufficient. 

Zera  Snow,  for  the  People. 

P.  Denny,  for  defendant. 

Zane,  C.  J.  This  is  an  appeal  from  a  judgment  of  the  district  court 
sustaining  a  demurrer  to  an  indictment  against  the  defendant.  The 
indictment  accuses  the  defendant  of  a  felony,  which  is  defined  in  the 
statute  as  follows : 

"Every  officer  ♦  ♦  ♦  of  any  county  of  this  territory,  ♦  ♦  •  charged 
with  the  receipt,  safe-keeping,  transfer,  or  disbursement  of  public  moneys, 
"Who  *  *  *  willfully  omits  or  refuses  to  pay  over  to  any  officer  or  person 
authorized  by  law  to  receive  the  same,  any  money  received  by  hira  under  any 
duty  imposed  by  law  so  to  pay  over,  is  guilty  of  a  felony. "  Comp.  Laws  Utah 
1876.  §  2068,  p.  617. 
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The  defendant  insists  that  the  indietment  does  not  show  that  the 
offense  occurred  within  the  jurisdiction  of  the  court.  The  defendant 
is  described  as  the  collector  of  Beaver  county,  Utah  territory,  and  it 
is  charged  that  he  collected  the  taxes  mentioned,  as  such  officer. 
The  crime  consists  in  willfully  omitting  or  refusing  to  pay  them  into 
the  county  treasury.  The  law  requires  that  office  to  be  kept  at  the 
county  seat,  and  it  was  the  duty  of  the  defendant  to  pay  there.  The 
indictment  states  that  the  defendant  willfnlly  neglected  and  refused 
at  all  times  to  pay  over  the  money,  which  is  equivalent*  to  saying  he 
neglected  and  refused  at  all  places  as  well,  and  therefore  denies  pay- 
ment at  the  county  seat  of  Beaver  county,  in  which  the  indictment 
was  found.  The  failure  to  pay  at  that  place  is  the  breach  of  duty 
complained  of.     The  objection  is  not  well  taken. 

It  is  also  urged  that  the  indictment  is  defective  because  there  is 
no  allegation  therein  that  the  collector  had  settled  with  the  couilty 
clerk.  The  statute  requires  the  collector  of  each  county  to  settle  with 
its  clerk,  and  make  full  payment  into  its  treasury  of  all  taxes  tltre, 
on  or  before  the  first  Monday  of  May,  each  year.  A  breach  of  duty, 
in  willfully  failing  to  pay  over  money  due,  is  charged — ^not  in  failiiig 
to  settle.  The  indictment  contains  the  allegation  that  the  taxes  men- 
tioned came  to  the  hands  of  the  defendant  between  the  first  day  of 
January,  1882,  and  the  eighth  day  of  May,  1883.  The  seventh  of 
the  latter  month  was  the  first  Monday.  The  taxes  in  question  were 
due  on  that  day,  and  should  then  have  been  paid  into  the  county 
treasury. 

It  is  further  claimed  that  the  indictment  does  not  show  that  there 
was  a  county  treasurer  qualified  and  authorized  to  receive  such  money, 
or  that  the  money  had  not  been  paid  into  the  treasury.  The  indict- 
ment charges  that  the  defendant,  as  such  collector,  '^feloniously  and 
willfully  refused  to  pay  to  the  county  treasurer  of  Beaver  county, 
then  and  there  being,  and  a  public  officer  thereof."  This  language 
sufficiently  designates  the  officer,  and  the  law  defines  his  authority 
and  duties.  The  statement  that  the  payment  had  not  been  made  to 
the  treasurer  was  equivalent  to  an  allegation  that  it  had  not  been 
paid  into  the  treasury. 

The  court  is  of  the  opinion  that  the  indictment  is  good.  The  judg- 
ment of  the  court  below  is  reversed,  the  cause  remanded,  and  the  dis- 
trict court  is  directed  to  overrule  the  demurrer. 

Emerson,  J.,  concurs.     Twiss,  J.,  concurs. 
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(4  Utah,  227) 

United  States  v.  Simpson. 

Filed  June  13, 1885. 

Evidence— Proof  of  First  Marriage— Polygamt. 

On  an  indictment  for  polygamy,  the  fact  of  the  first  marriage  may  be  proved 
by  the  declarations  and  admissions  of  the  accused,  and  such  declarations  are 
proper  to  be  considered  by  the  jury  as  tending  to  prove  an  actual  marriage. 

W.  H.  Diekson,  for  the  United  States. 

Chas.  O,  Whittemore^  for  appellant. 

Powers,  J.  The  defendant  was  indicted  for  polygamy,  tried,  con- 
victed, and  sentenced  to  the  penitentiary,  in  the  Third  district  court 
of  this  territory.  The  substantial  averments  of  the  indictment  were 
that  he  intermarried  with  one  Emma  Everett  while  at  the  same  time 
his  lawful  wife,  Hannah  Powell  Simpson,  was  living.  The  court 
charged  the  jury  that  if  the  evidence  convinced  them  beyond  a  reason- 
able doubt  that  the  defendant  married  Emma  Everett,  as  charged, 
and  that  at  the  same  time  he  had  a  lawful  wife  living,  then  they  should 
find  a  verdict  of  guilty,  provided  the  jury  further  found  that  the  first 
marriage  was  lawful.  The  jury  was  instructed  that,  to  establish  the 
fact  of  marriage,  it  is  not  necessary  to  produce  a  marriage  certificate, 
or  any  record  evidence,  neither  need  eye-witnesses  of  the  ceremony 
be  sworn ;  that  marriage  may  be  proven  like  any  other  fact,  by  the 
deliberate  declarations  or  admissions  of  the  defendant ;  biit  that  the 
defendant  could  not  be  convicted  unless  it  was  proved  beyond  a  rea- 
sonable doubt  that  he  was  guilty  as  charged  in  the  indictment.  The 
jury  were  also  informed  that  they  were  the  sole  judges  of  the  credi- 
bility of  the  witnesses,  and  of  the  weight  to  be  given  to  the  testimony. 

The  defendant  urges  that  the  court  erred  in  charging  the  jury  that 
they  could  infer  marriage  from  the  deliberate  statements  or  admis- 
sions of  defendant.  None  of  the  testimony  is  brought  up  with  the 
record.  We  must  therefore  presume  that  there  was  evidence  to  sus- 
tain the  charge  that  Hannah  Powell  Simpson  actually  existed,  and 
that  the  marriage  took  place  in  this  territory,  In  order  to  have  ar- 
rived at  a  verdict  of  guilty,  under  the  charge  as  given,  the  jury  must 
have  been  convinced  beyond  a  reasonable  doubt  that  a  lawful  mar- 
riage had  been  entered  into  between  this  woman  and  the  defendant. 

In  this  territory  there  is  no  law  regulating  marriage.  No  form 
or  ceremony  is  required,  and  no  record  of  marriage  is  kept.  Mar- 
riage is  left  as  it  was  at  common  law,  and  a  consensual  marriage 
is,  in  all  respects,  valid.  There  need  be  no  witnesses  present.  If 
the  parties  are  competent  to  contract,  all  that  is  essential  is  a  pres- 
ent agreement.  The  marriage  is  complete  when  there  is  a  full,  free, 
v.7p,no.5 — 17 
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and  mutual  consent  by  the  parties  capable  of  contracting,  though  not 
followed  by  cohabitation.  Cavjolle  v.  Ferrie,  26  Barb.  177.  See 
Bunting  v.  Lepingwell,  4  Coke,  29;  Collins  Y.Jessot,  6  Mod.  155;  Fen- 
,ton  V.  Reed,  4  Johns.  52;  Jackson  v.  Winne,  7  Wend.  47;  Hutchins 
V.  Kimmell,  31  Mich.  130;  Graham  v.  Bennet,  2  Cal.  503;  Case  v.  Case, 
17  Cal.  598;  Rose  v.  Clark,  8  Paige,  674;  Com.  v.  Stump^  53  Pa.  St. 
132. 

Cohabitation  is  but  one  of  the  many  incidents  to  the  marriage  rela- 
tion. It  is  not  essential  to  it.  Murphy  v.  Ramsey,  114  D.  S.  42;  S. 
C.  5  Sup.  Ct.  Rep.  747.  Under  our  law,  a  marriage  depends  solely 
upon  the^mutual  consent  of  the  contracting  parties.  They  may  enter 
into  the  marriage  relation  secretly,  and  the  fact  may  be  unknown  to 
all  save  the  man  and  woman.  As  was  said  on  the  argument,  a  couple 
may  meet  on  the  highway  at  any  time  in  the  day  or  night,  and  there 
contract  a  valid  marriage.  Whether  it  tends  to  good  morals  to  leave 
the  matter  thus  loose,  and  completely  at  the  will  of  the  parties,  it  is 
not  for  us  to  discuss.  That  is  a  matter  for  the  legislature.  We  have 
to  take  the  law  as  we  find  it. 

No  particular  form  or  ceremony  being  essential,  and  no  witness 
being  required,  the  question  that  arises  is,  how  shall  the  fact  of  mar- 
riage be  proven  ?  Surely  it  is  not  necessary  to  produce  a  marriage 
certificate  or  record  evidence,  for  the  law  requires  none.  Clearly  the 
ceremony  need  not  by  proven  by  eye-witnesses,  for  a  marriage  is 
valid  without  witnesses,  and  no  ceremony  is  necessary.  If  evidence 
of  that  nature  were  required,  people  might  transgress  the  laws  pro- 
hibiting polygamy  with  impunity.  A  man  could  secretly  marry  as 
many  women  as  he  pleased,  and  the  law  could  not  reach  him.  Proof 
that  two  parties  have  treated  each  other  as  husband  and  wife,  have 
lived  together  as  such,  and  have  held  each  other  out  to  the  world  as 
such,  is  sufficient  to  enable  a  court  or  jury  to  find  that  at  some  pre- 
vious time  the  parties  did,  as  a  fact,  consent  to  be  married, — did,  as 
a  fact,  agree  to  be  husband  and  wife.  This  is  the  conclusion  of  all 
the  decisions  of  authority.  The  previous  actual  consent  or  agreement 
to  be  husband  and  wife  is  the  ultimate  and  essential  fact  the  jury 
must  find.  The  mode  of  life,  the  holding  out,  the  declarations  or  ad- 
missions of  the  accused,  and  the  like,  are  circumstantial  evidence 
from  which  the  fact  may  be  inferred.     4  W.  C.  R.  51,  note. 

The  conclusion  at  which  we  arrive  is  that,  in  order  to  prove  the 
first  marriage,  on  an  indictment  for  polygamy,  it  is  not  necessary  to 
produce  eye-witnesses  of  the  ceremony.  Neither  is  it  necessary  to 
produce  a  marriage  certificate  or  other  record  evidence.  Marriage 
may  be  proven  by  the  declarations  and  admissions  of  the  accused,  and 
such  declarations  are  proper  to  be  considered  by  the  jury  as  tending 
to  prove  an  actual  marriage.  If  such  declarations  convince  the  jury 
beyond  a  reasonable  doubt  that  the  parties  were  married,  that  is  all 
that  is  required.  U.  S.  v.  Miles,  2  Utah,  19;  Miles  v.  U.  S,  103  U. 
S,  311. 
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While  the  instructions  complained  of  might  have  been  more  care-  I 

fully  worded,  still   the  charge,  when  taken  as  a  whole,  carefully  ! 

guarded  the  rights  of  the  defendant,  and  he  was  not  injured  thereby; 
and  the  judgment  of  the  court  below  should  be  afSrmed. 

Zane,  G.  J.;  and  Bobeman,  J.,  concur. 
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SUPREME  COURT  OF  CALIFORNIA. 
(67  Cal.  113)  ""■ 

Pkoplb  V.  Lennox.     (No.  20,054.) 
Filed  Jane  4, 1885. 

1.  Murder— Plea  of  Guilty — Withdrawal  after  JuDaMBNT. 

Where  a  defendant  accused  of  murder,  withdraws  bis  plea  of  not  guilty  vol- 
untarily, and  pleads  guilty,  and  thereupon  the  degree  of  the  crime  is  fixed  by 
the  court  as  murder  in  the  first  degree,  and  be  is  sentenced  to  be  hung,  it  is 
too  late  for  him  then,  though  before  the  Judgment  is  entered  by  the  clerk  in  the 
record,  to  withdraw  his  plea  of  guilty,  and  to  plead  not  guilty,  on  the  ground 
that  he  was  misled  in  withdrawing  his  plea  of  not  guilty  and  pleading  guilty, 
in  that  he  had  done  so  on  the  belief  expressed  by  his  attorney  and  others  that 
if  he  pleaded  not  guilty,  and  was  tried  by  a  jury,  the  jury  would  find  him 
guilty,  and  affix  the  death  penalty,  while,  if  he  pleaded  guilty,  the  court  might, 
m  the  exercise  of  its  judgment,  fix  the  punishment  at  imprisonment  for  life. 
The  refusal  of  the  court  to  allow  such  course  is  not  error. 

2.  Criminal  Trial— Waiver  of  Trial  by  Jury  by  Plea  of  Guilty. 

By  a  plea  of  guilty  on  a  trial  for  murder  the  defendant  waives  his  right  of 
trial  by  jury ;  on  authority  of  Peojple  v.  Noll^  20  Oal.  164. 

Department  2.  Appeal  from  the  superior  court  of  the  county  of 
Los  Angeles. 

John  T.  Godfrey,  for  appellant. 

The  Attorney  General,  for  respondent. 

Myriok,  J.  The  defendant  was  accused  by  information  of  the 
crime  of  murder.  He  was  arraigned  and  pleaded  not  guilty,  and  the 
cause  was  set  for  trial.  On  the  day  set,  September  4,  1884,  the  de- 
fendant by  his  counsel  moved  the  court  for  leave  to  withdraw  his 
plea  of  not  guilty,  and  offered  to  plead  nolo  contendere.  The  motion 
was  objected'to  by  the  district  attorney,  and  was  denied  by  the  court. 
The  defendant  then  ttsked  leave  to  withdraw  his  plea  of  not  guilty, 
which  motion  was  granted.  The  defendant  then  pleaded  guilty. 
Thereupon  the  court  proceeded  to  hear  evidence  for  the  purpose  of 
fixing  the  degree  of  the  crime.  Witnesses  were  examined,  as  well 
those  offered  by  the  defendant  as  for  the  prosecution, — some  30  in 
all.  After  hearing  the  evidence  the  court  fixed  the  degree  of  the 
crime  to  be  murder  in  the  first  degree,  and  set  September  11,  1884, 
as  the  day  on  which  the  punishment  should  be  determined.  On  that 
day,  the  court,  referring  to  section  190,  Penal  Code,  and  to  the  testi- 
mony which  had  been  taken,  declared  to  the  defendant  that  the  dis- 
cretion to  be  exercised  by  the  court,  as  to  whether  the  punishment 
should  be  death  or  imprisonment  for  life,  was  the  same  as  that  to  be 
exercised  by  a  jury  determining  the  same  question,  and  that  "from 
the  evidence  in  this  case  I  can  find  no  circumstances  of  mitigation, 
but  many  of  aggravation ;  the  fact  that  your  passions  were  inflamed 
with  strong  drink  can  furnish  no  extenuation.  I  must  therefore  ad- 
judge that  you  be  taken  hence  by  the  sheriff  of  this  county  to  its 
county  jail,  where  you  will  be  by  him  retained  until,  at  a  time  and 
place  to  be  hereafter  determined  by  the  court,  you  will  be  hanged  by 
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the  neck  nntil  you  are  dead/'  Thereapon,  and  before  the  clerk  had 
entered  the  judgment  in  the  record,  the  defendant's  attorney  moved 
the  court  to  permit  the  defendant  to  withdraw  the  plea  of  guilty, 
and  to  plead  not  guilty,  on  the  ground  that  the  defendant  had  been 
misled  in  withdrawing  his  plea  of  not  guilty  and  pleaded  guilty.  The 
reasons  given  in  the  record  why  the  defendant  deemed  himself  mis- 
led in  pleading  guilty  were  because  his  father,  a  deputy-sheriff,  and 
his  attorney  expressed  to  him  the  belief  that  if  he  pleaded  not  guilty 
and  was  tried  by  a  jury,  the  jury  would  find  him  guilty  and  ajGBx  the 
death  penalty;  whereas,  if  he  pleaded  guilty,  they  believed  the  court 
might,  in  the  exercise  of  its  judgment,  fix  the  punishment  at  impris- 
onment for  life. 

We  see  no  error.  The  defendant,  with  his  own  knowledge  of  what 
he  had  done,  with  the  concurrence  of  his  attorney  and  such  others 
as  he  sought  advice  of,  pleaded  guilty  to  the  charge.  The  court,  in 
compliance  with  section  1192,  Penal  Code,  determined  the  degree, 
and,  after  hearing  evidence,  determined,  in  compliance  with  section 
190,  Penal  Code,  the  punishment.  All  the  proceedings  seem  to  have 
been  according  to  law.  Not  until  after  the  court  had  performed  its 
duty  of  fixing  the  punishment  did  the  defendant  express  any  desire 
to  reconsider  his  plea  of  guilty.  The  point  that  the  defendant  could 
not,  by  pleading  guilty,  waive  a  trial  by  jury,  is  answered  adversely 
to  him  by  the  decision  in  People  v.NoU,  20  Cal.  164:. 

The  judgment  and  the  orders  appealed  from  are  affirmed,  and  the 
cause  is  remanded  to  the  superior  court  of  Los  Angeles  county,  with 
directions  to  proceed  according  to  laW  in  carrying  the  sentence  into 
execution. 

We  concur:     Sharpstbin,  J.;  Thornton,  J. 

(67  Cal.  116) 

BOSBOROUGH   V,  BOARDMAN.       (No.  9,947.) 
Filed  June  6,  1885. 

1.  OouNTT  Offtobrs— AssEssou  OP  Alameda  CouNTr. 

There  was  no  such  office  as  '*  county  assessor  of  Alameda  county  "  after  the 
abolition  of  such  office  by  the  California  act  of  February  10, 1874,  and  prior  to 
the  first  Monday  after  the  first  day  of  January,  1885,  the  date  when  the  county 
government  act  of  March  14, 1883,  went  into  effect. 

2.  Same— Constitutionality  op  Act  Abolishing  Office. 

The  California  statute  of  February  10,  1874,  abolishing  the  office  oi  ••  county 
assessor  of  Alameda  county,*'  is  constitutional,  and  is  not  repealed  by  the 
amendment  to  section  4109  of  the  Political  Code,  which  went  Into  effect  March 
7, 1881. 

3.  Vacancy  in  Public  Office,  how  Created. 

No  vacancy  can  occur  in  a  public  office  in  California  except  on  the  happening 
of  one  of  the  events  specified  in  section  996  of  the  Political  Code. 

In  Bank.  Application  for  mandamus  to  compel  the  auditor  of  Al- 
ameda county  to  audit  petitioner's  demand  and  draw  a  warrant  for 
his  salary  as  county  assessor  of  Alameda  county.  The  opinion  in 
bank,  on  a  former  hearing,  is  reported  in  6  Pao.  Bf^.  449. 
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R.  A.  Redman,  for  petitioner. 

S.  P.  HaU,  W.  R.  Davis,  and  E.  C.  Robinson,  for  respondent. 

Shakpstein,  J.  If  there  was  not,  immediately  preceding  the  date  of 
the  passage  of  the  act  to  "establish  a  uniform  system  of  county  and 
township  governments,"  (approved  March  14,  1883,)  any  sucli  office 
as  that  of  ''county  assessor  of  Alameda  county,"  there  is  not  any  such 
office  now,  unless  it  was  created  by  some  provision  of  that  act;  and 
if  such  an  office  was  created  by  any  provision  of  that  act,  such  pro- 
vision did  not  take  effect  prior  to  the  first  Monday  after  the  first  day 
of  January,  1885,  as  clearly  appears  by  section  181 : 

"Any  provision  of  this  act  creating  a  county  oflBice  in  any  county  shall  hot 
(except  for  election  purposes)  take  effect  prior  to  the  first  Monday  after  the 
first  day  of  January,  eighteen  hundred  and  eighty-five.'*  St.  and  Amdts.  to 
Codes  1883.  p.  365. 

The  petitioner's  alleged  appointment  was  made  prior  to  the  first  day 
of  January,  1885,  and  before  any  provision  of  the  act  of  March  14, 
1883,  "creating  a  county  office"  in  Alameda  county  had  taken  effect. 
Petitioner,  however,  insists  that  the  act  of  February,  10,  1874,  which 
abolished  the  office  of  county  assessor  of  Alameda  county  and  created 
township  assessors,  was  repealed  by  an  amendment  to  the  Political 
Ciode.  But  this  amendment,  although  passed  subsequently  to  the  act 
of  February  10,  1874,  became  a  part  of  the  Political  Code  which 
went  into  effect  prior  to  the  passage  of  said  act.  As  originally 
adopted  the  Code  denominated  and  enumerated  the  officers  of  a 
county.     Pol.  Code,  §  4103. 

By  the  subsequent  act  of  February,  10,  1874,  the  provision  of  that 
Code,  making  "an  assessor"  a  county  officer  of  Alameda  county  was 
repealed.  The  amendment  of  the  Code  which  took  effect  March  7, 
1881,  does  not  expressly  repeal  nor  is  it  i^epugnant  to  any  of  the 
provisions  of  the  act  of  February  10,  1874.  It  simply  fixes  the 
time  of  the  election  of  the  several  officers  enumerated  in  it.  Pol. 
Code,  §  1409.  But  for  the  act  of  February  10,  1874,  this  amend- 
ment  would  have  applied  to  Alameda  county  as  fully  as  to  any 
other.  After  the  passage  of  the  act  of  February  10,  1874,  Ala^ 
meda  county  was  as  clearly  excepted  from  the  operation  of  the  orig- 
inal Code,  so  far  as  it  related  to  the  office  of  county  assessor,  as  if 
the  exception  had  been  made  in  that  Code.  And  if  it  had  been,  we 
think  no  one  would  seriously  contend  that  the  exception  was  repealed 
or  in  any  way  affected  by  the  amendment  of  March  7,  1881.  The 
amendment  does  not  create  any  offices.  It  simply  provides  when 
elections  shall  be  held  for  filling  those  already  created.  It  must  be 
read  in  connection  with  the  other  provisions  of  the  Code  in  which  it 
is  incorporated.  And  being  do  read  it  cannot  be  held  to  repeal  by 
implication  an  act  which  was  passed  after  the  adoption  of  the  Code, 
and  which  in  no  way  relates  to  the  subject  to  which  the  amendment 
relates,  viz.,  the  time  of  electing  county  officers. 
^    There  is  another  ground  on  which  we  think  this  application  must 
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be  denied.  The  power  of  the  supervisors  to  appoint  petitioner  de- 
pended on  there  being  a  vacancy  in  the  office;  and  an  office  becomes 
vacant  on  the  happening  of  any  of  the  events  enumerated  in  sec- 
tion 996,  Pol.  Code,  among  which  the  event  relied  on  in  this  case  is 
not  mentioned.  The  enumeration  in  the  Code  must  be  held  to  be  ex- 
clusive. People  V.  Tilton,  37  Cal.  621;  Stratton  v.  Oulton,  28  Cal.  61; 
People  V.  Bissell,  49  Cal.  411.' 

In  Mitchell  v.  Crosby,  46  Cal.  97,  this  court  said:  "When  the 
Code  mentions  assessors  it  must  be  construed  as  meaning  district  as- 
sessors as  well  as  county  assessors,  so  long  as  the  present  district  as- 
sessors remain  in  office,"  which  would  be  until  the  happening  of  one 
of  the  events  enumerated  in  section  996,  Pol.  Code,  or  the  election 
and  qualification  of  their  successors.     Id.  §  876. 

Thus  far  we  have  assumed  that  the  act  of  February  10,  1874,  was 
constitutional.  Counsel  for  petitioner  insists  that  it  was  not.  It  was 
passed  while  the  late  constitution  was  in  force,  and  if,  during  that 
period,  it  or  a  similar  act  was  held  to  be  constitutional,  the  question 
must  now  be  regarded  as  settled.  In  People  v.  Central  P,  R.  Co. 
43  Cal.  398,  the  constitutionality  of  an  act  which  provided  for  the 
election  of  district  assessors  for  Placer  county  was  attacked  on  the 
same  grounds  that  the  constitutionality  of  the  act  under  which  town- 
ship assessors  for  Alameda  county  were  elected  is  now  attacked,  and 
was  held  to  be  constitutional.  In  People  v.  Placerville  d  S.  V.  R.  Co, 
34  Cal.  656,  it  was  held  that  in  EI  Dorado  county,  which  was  divided 
into  revenue  districts  correi^pouding  to  the  several  townships,  the 
authority  of  each  assessor  was  limited  to  the  district  within  and  for 
which  he  was  elected;  implying  that  within  their  respective  districts 
they  had  the  power  to  assess  property.  These  cases  are  in  our  opin- 
ion decisive  of  the  question. 

As  the  right  of  the  petitioner  depends  (1)  on  there  being  such  an  of- 
fice, as  that  which  he  claims  to  have  been  appointed  to  fill,  at  the  date 
of  his  alleged  appointment;  and  (2)  on  there  being  a  vacancy  in  the 
office  at  that  date, — it  follows  from  the  foregoing  that  his  application 
for  a  writ  to  compel  the  respondent  to  draw  his  warrant  on  the  treas- 
urer for  the  payment  of  his  (petitioner's)  salary  as  "County  Assessor" 
must  be  denied. 

Application  denied.  ^ 

We  concur :    Myrick,  J. ;  Eoss,  J. ;  McKinstry,  J. ;  Morrison,  C.  J. 

Thornton,  J.  I  concur  in  the  judgment  in  this  cause,  and  in  the 
opinion  except  as  to  that  portion  which  relates  to  vacancies  in  office 
and  the  effect  attributed  to  section  996,  Pol.  Code.  I  am  of  opinion 
that  an  office  is  vacant  which  has  never  had  an  incumbent  legally 
elected  or  appointed;  and  becomes  vacant  where  the  term  fixed  by 
law  of  the  incumbent  thus  legally  elected  or  appointed  has  expired, 
though  he.  may  hold  over  until  his  successor  is  elected  or  appointed 
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and  has  qualified.  If  this  is  not  so,  the  term  of  certain  officers  is  ex- 
tended by  an  act  of  the  legislature  (section  996,  Pol.  Code)  in  direct 
violation  of  the  last  clause  in  section  9,  art.  11,  of  the  constitution. 
There  may  be  other  cases  where  an  office  becomes  vacant  in  the  sense 
of  the  words  "becomes  vacant"  employed  in  article  5,  §*  8,  of  the  con- 
stitution, not  mentioned  above,  or  defined  in  section  996.  *The  ques- 
tion discussed  in  the  portion  of  the  opinion  to  which  I  canjiot  give 
my  assent,  does  not  arise  in  the  case,  for  when  it  is  said,  as  it  is  in 
the  opinion,  that  "the  petitioner's  alleged  appointment  was  made  prior 
to  the  first  day  of  January,  1885,  and  before  any  provision  of  the  act 
of  March  14,  1883,  creating  a  county  office  in  Alameda  county  had 
taken  effect,"  the  question  as  to  vacancy  is  determined,  and  that  by 
holding  that  there  was  no  vacancy  at  that  time. 


BOBINSON   V.  BOARDMAN.      (No.  10,046.) 
Filed  June  6, 1885. 

JUDQICBNT  RbVBRSED. 

On  authority  of  Rosborough  v.  Boardman^  ante,  261,  judgment  reversed. 

In  bank.     Appeal  from  the  superior  court  of  Alameda  county. 

W,  R.  Davis  and  E.  C.  Robinson,  for  appellant. 

J.  C.  Martin  and  G.  P.  Hall,  for  respondent.   . 

By  the  Court.  This  case  is  the  reverse  of  that  of  Rosborough  v. 
Boardman,  ante,  261.  Here  the  writ  is  prayed  to  compel  the  de- 
fendant to  audit  the  claim  of  the  plaintiff  for  his  salary  as  a  district 
assessor  of  Alameda  county.  The  court  below  denied  the  applica- 
tion, which,  according  to  the  views  expressed  in  the  opinion  filed  in 
Rosborough  v.  Boardman,  supra,  should  have  been  granted. 

Judgment  reversed  and  cause  remanded^  with  directions  to  the 
court  below  to  issue  the  writ  as  prayed. 


(67  Cal.  120) 

MoCbart  v.  Bbaudry.     (No.  9,895.) 
Filed  June  10,  1885. 

1.  Water— Taking  for  Distribution  and  Sale— Public  Use— Mandamus. 

Water  appropriated  for  distribution  and  sale  is,  ipso  facto,  devoted  to  a  public 
use,  and  a  party  who  conforms  to  the  requirements  of  the  person  so  appropri* 
ating,  and  offers  to  pay  the  fixed  rate  for  the  water,  is  entitled  to  enforce  his 
right  to  be  furnished  with  water  by  mandamus. 

2.  Apftoavit  for  Mandamus— Omission  of  Title  of  Action. 

An  affldayit  for  mandamus  ma^  be  treated  as  a  complaint,  and  still,  to  all 
intents  and  purposes,  have  the  enect  of  such  an  affidavit.  The  fact  that  such 
affidavit  lacks  the  title  of  the  action  or  proceeding  in  which  it  is  issued,  will 
not  invalidate  it  as  such. 

Department  2.    Appeal  from  the  superior  court  of  the  county  of 
Los  Angeles. 

Walls  &  Lee,  for  appellant. 
J.  F.  Godfrey,  for  respondent. 
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'  Shabpstbin,  7.  This  is  an  appeal  from  a  judgment  that  a  vffit  of 
mandate  issue  as  prayed  in  the  affidavit  of  plaintiff.  The  affidavit 
"was  properly  treated  as  a  complaint,  which  was  demurred  to  by  de- 
fendant on  several  grounds,  the  principal  one  of  which  is  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  com- 
plaint shows  with  reasonable  certainty  that  the  defendant  obtained 
from  the  city  of  Los  Angeles  permission  to  lay  water-pipes  in  the 
streets  of  said  city,  for  the  conveyance  of  water  for  his  use  and  that 
of  the  citizens  residing  in  what  is  known  as  "the  hilly  section"  of 
said  city,  *'to  whom  he  might  seli  or  give  winter.**  That  after  obtain- 
ing such  permission,  the  defendant  laid  pipes  in  said  streets  and 
through  them  conducted  water  to  said  section,  which  he  sold  to  the 
residents  of  said  section,  of  whom  the  plaintiff  was  one,  at  certain 
monthly  rates,  which  the  plaintiff  paid  until  November,  1S84,  when 
the  defendant,  without  any  valid  excuse  for  so  doing,  shut  the  water 
off  from  the  plaintiff's  premises  and  refused  to  turn  it  on  again.  Ap- 
pellant insists  that  the  facts  alleged  are  not  sufficient  to  impose  on 
him  any  duty  or  obligation  to  furnish  the  respondent  with  water. 

It  appears  sufficiently  cle5^r  that  appellant  had  appropriated  water 
for  distribution  and  sale,  and  that  he  had  acquired  and  was  exercis- 
ing the  right  to  collect  rates  from  the  inhabitants  of  the  city  of  Los 
Angeles  for  the  use  of  it;  and  the  use  of  all  water  appropriated  for 
sale,  rental,  or  distribution  is  declared  by  the  constitution  to  be  a 
public  use;  and  the  right  to  collect  rates  or  compensation  for  the 
use  of  water  by  the  inhabitants  of  any  city  is  a  franchise  which  can- 
not be  exercised  except  by  authority  of  and  in  the  manner  prescribed 
by  law.  Const,  art.  14.  Whenever  water  is  appropriated  for  distri- 
bution and  sale,  the  public  has  a  right  to  use  it ;  that  is,  each  mem- 
ber of  the  community,  by  paying  the  rate  fixed  for  supplying  it,  has  a 
right  to  use  a  reasonable  quantity  of  it,  in  a  reasonable  manner. 
Water  appropriated  for  distribution  and  sale  is,  ipso  facto,  devoted  to 
a  public  use,  which  is  inconsistent  with  the  right  of  the  person  sa 
appropriating  it  to  exercise  the  same  control  over  it  that  he  might 
have  exercised  if  he  had  never  so  appropriated  it. 

In  one  part  of  the  affidavit  it  is  stated  that  affiant  "has  been  pay-^ 
ing  the  said  Beaudry  for  said  water  at  the  regular  rates  established 
and  demanded  of  affiint  by  said  Beaudry,"  and  in  another  "that 
affiant  has  been  paying  said  Y.  Beaudry  for  water  for  use  on  said 
premises  for  domestic  and  irrigating  purposes  during  the  eight  months, 
last  past  at  the  rate  of  $2.25  per  month,  and  affiant  alleges  that  he 
has  been  at  all  times,  and  is  now,  ready  and  willing  to  pay  to  said 
Y.  Beaudry  the  sum  of  money  fixed  as  the  established  rate  for  use  of 
water  on  said  premises,  which  he  alleges  was,  and  is  now,  the  sum 
tendered  as  aforesaid,  to-wit,  the  sum  of  $2.25  per  month;  and  that 
no  greater  sum  has  been,  nor  is  now,  demanded  by  said  Beaudry  for 
the  use  of  water  on  said  premises  for  domestic  use  and  irrigating  pur- 
poses."    Beading  the  two  paragraphs  together  it  appears  that  the 
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rate  established  by  appellant  for  supplying  respondent  wit^  water 
was  $2.25  per  month,  which  he  paid  as  long  as  he  was  supplied  with 
water,  and  has  at  all  times  since  been  ready  and  willing  to  pay. 

The  facts  alleged  in  the  complaint  show  to  our  satisfaction  that  the 
appellant  was  in  the  exercise  of  a  franchise  which  he  could  not  exer- 
cise except  by  authority  of  and  in  the  manner  prescribed  by  law,  and 
that  the  law  enjoined  on  him  the  duty,  resulting  from  that  trust,  of 
furnishing  the  respondent  with  water.  The  writ  was  issued,  accord- 
ing to  the  requirement  of  the  Code,  upon  the  affidavit  of  respondent, 
the  party  beneficially  interested ;  and  such  affidavit  was  as  valid  and 
effectual  without  the  title  of  the  action  or  proceeding  in  which  it  was 
made,  ''for  any  purpose y  as  if  duly  entitled."     Code  Civil  Proc.  §  1046. 

The  affidavit  in  a  case  like  this  may  be  treated  as  a  coUdplaint,  and 
still  remain  an  affidavit  to  all  intents  and  purposes.  We  think  the 
demurrer  was  properly  overruled,. 

Judgment  affirmed. 

We  concur :     Mybick,  J. ;  Thornton,  J. 
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SUPREME  COURT  OF  KANSA8. 


(33  Kan.  680)  f>  t.  j. 

Baker  v.  Morbis. 
Filed  June  4, 1885. 

1.  Parent  and  Child— Liability  for  Negligent  Wrong  op  Child. 

Where  a  minor  son  negligently  and  carelessly  shoots  and  kills  a  mare  be- 
longing to  another,  the  father,  who  bad  no  connection  with  tlie  transaction, 
directly  or  indirectly,  proximately  or  remotely,  is  not  liable. 

2.  Same — Promise  of  Father  to  Make  Compi^nsation. 

And  where  the  father  afterwards,  without  consideration  and  not  in  writing, 
promises  to  pay  the  value  of  the  mare,  held,  that  such  promise  does  not  render 
him  liable. 

3.  Same— Liability  of  Child. 

in  such  case  the  son  only  is  liable. 

Error  from  Greenwood  county, 

2\  L.  Davis,  for  plaintiff  in  error. 

Clogston  dt  Fuller,  for  defendant  in  error. 

Valentine,  J.  The  only  question  presented  to  this  court  for  de- 
termination is  whether  the  following  bill  of  particulars  sets  forth  facts 
sufficient  to  constitute  a  cause  of  action.  The  bill  of  particulars 
reads  as  follows: 

*^The  State  of  Kansas,  Oreenwood  County — 5.9. ; 
"Before  Granville  Griffith,  a  Justice  of  the   Peace  for  Said 

County. 
"  W.  M,  Morris,  Plaintiff,  v.  J,  L.  Baker,  Defendant, 
"(Amended  bill  of  particulars.) 

"Now  comes  the  above  plaintiff,  and  forcauseof  complaint  against  said  de- 
fendant says  that  said  defendant  is  justly  indebteii  to  him  in  the  sum  of  sev- 
enty-five  dollars,  as  follows,  to-wit:  That  on  or  about  the  twenty-first  day 
of  December,  A.  D.  1883,  one  Frank  Baker,  a  son  of  said  defendant  and  a  mi- 
nor, did  negligently  and  carelessly  fire  and  shoot  off  a  gun  in  the  direction  of 
the  stable  of  said  plaintiff;  that  said  stable  contained  one  mare  pony,  the  prop- 
erty of  said  plaintiff;  that  said  shot  so  fired  and  shot  off  penetrated  the  said 
stfible,  and  struck  and  killed  said  mare,  said  property  of  said  plaintiff;  that  said 
mare  was  of  the  value  of  $75,  thereby  damaging  said  plaintiff  in  the  sum  of 
875.  Plaintiif  further  says  that,  after  said  death  of  said  mare,  said  plaintiff  re- 
quested said  defendant  to  pay  for  said  mare  so  killed;  that  defendant  agreed  so 
to  do,  but  has  failed  so  to  do.  Plaintiff  therefore  says  that  said  defendant  vol- 
untarily, and  of  his  own  free  will,  did,  immediately  after  the  injuries  and  dam- 
ages complained  of  hereinbefore,  come  to  plaintiff  and  said  he  would  pay  thi» 
plaintiff  the  full  value  of  sai^  mare  so  killed  by  his  said  son,  thereby  ratify- 
ing and  confirming  the  said  acts  of  his  son  Frank,  and  thereby  becoming  re- 
sponsible to  plaintiff  for  the  damages  sustained  by  plaintiff ;  therefore,  plain- 
tiff prays  judgment  against  said  defendant  for  the  sum  of  ^75  and  costs." 

Under  the  authority  of  the  case  of  Edwards  v.  Crume,  13  Kan.  348, 
the  defendant  below  (plaintiff  in  error)  is  not  liable,  unless  by  his 
subsequent  promise  and  supposed  ratification  he  has  made  himself 
liable.     In  that  case  it  is  held  as  follows : 
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"Where  a  minor  son  who  lives  with  his  father  and  is  under  his  father's 
control,  commits  certain  wrongful  acts,  hut  where  the  said  acts  have  not  been 
authorized  by  the  father,  are  not  done  in  his  presence,  have  no  connection 
with  the  lather^ s  business,  are  not  ratified  by  the  father,  and  from  which  the 
father  receives  no  benefit,  the  father  is  not  liable  in  a  civil  action  for  dam- 
ages for  such  wrongful  acts." 

See,  also,  Scbouler,  Dom.  Bel.  361.  The  promise  made  by  the  de- 
fendant to  pay  the  plaintiff  for  the  mare  killed  is  not  valid.  It  was  a 
collateral  undertaking,  made  without  consideration,  and  was  not  in 
writing,  (section  6,  St.  of  Frauds;)  and  there  was  no  ratification  of  the 
defendant's  son's  acts,  except  such  as  resulted  from  the  promise  it- 
self, and  this  in  fact  was  no  ratification  at  all.  The  defendant  might 
have  disapproved  the  son's  acts  wholly  and  entirely,  and  condemned 
them  severely,  and  yet  promised  to  pay  the  value  of  the  mare  killed. 
The  defendant  had  nothing  to  do  with  the  killing  of  the  mare,  directly 
or  indirectly,  proximately  or  remotely.  It  was  not  done  in  bis  name 
nor  in  his  presence,  nor  authorized  by  him;  nor  bad  it  any  connection 
with  his  business ;  nor  was  it  any  benefit  to  him ;  nor  has  he  received 
any  benefit  therefrom,  or  from  any  transaction  connected  therewith, 
or  with  this  case;  nor  has  the  son's  liability  been  relinquished  or  re- 
leased; nor  has  the  father,  by  mutual  agreement  of  the  parties,  been 
taken  in  the  place  of  or  substituted  for  the  son.  Under  the  circum- 
stances, the  son  only  is  liable,  and  not  the  father. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  further  proceedings. 

(AU  the  justices  concurring.) 


(33  Kan.  58S) 

In  re  Petition  of  Suppb  for  the  Writ  of  Habeas  Corpus. 
Filed  June  4,  1885. 

1.  Practice— Order  of  Arrest— Power  of  District  Judos  at  Chambers. 

The  judge  of  the  district  court  at  chambers  has  no  power  or  authority  to  re- 
view the  action  of  the  district  court,  vacating  and  setting  aside  an  order  of 
arrest,  and  cannot  revive  an  order  of  arrest  that  has  'been  discharged  by  the 
court. 

2.  Same— Expiration  of  Term. 

As  to  whether  it  is  witliin  the  power  of  the  district  court  to  rescind  its  action, 
and  restore  an  order  of  arrest,  after  the  term  in  which  the  order  wtis  vacated 
and  the  petition  discharged,  qucBre, 

Original  proceedings  in  habeas  corpus. 

Kellogg  dc  Sedgwick,  Scott  dt  Lynn,  and  J.  E.  Lambert,  for  plaintiff. 

Cunningham  d  McCarty  and  Buck  d  Feighan,  for  respondent. 

Johnston,  J.  This  is  an  original  proceeding  in  habeas  corpus, 
whereby  the  petitioner,  W.  H.  Suppe,  seeks  to  effect  a  release  from 
the  custody  of  the  respondent,  J.  H.  Wilhite,  who  is  the  sheriff  of 
Lyon  county.  The  question  presented  in  the  case  is  whether  a  judge 
of  the  district  court,  in  vacation,  at  chambers,  can  review  and  rescind 
the  order  and  judgment  of  the  district  court  vacating  and  setting 
aside  an  order  of  arrest. 
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The  qnestion  arises  in  this  wise:  On  December  6,  1884,  Rudolph 
Wurlitzer  &  Bro.  brought  a  civil  suit  in  the  district  court  of  Lyon 
county,  for  the  recovery  of  money,  against  W.  H.  Suppe.  At  the 
same  time  the  plaintiffs  in  that  action  filed  an  affidavit  and  bond  to 
obtain  the  issuance  of.  an  order  of  arrest.  The  clerk  of  the  court  ac- 
cordingly issued  an  order  of  arrest,  upon  which  the  defendant  Suppe 
was  taken  in  custody  by  the  respondent.  Suppe  immediately  gave 
notice  that  on  December  8th  he  would  move  the  court,  which  was 
then  in  session,  to  vacate  the  order  of  arrest  and  discharge  him  from 
imprisonment.  A  hearing  was  accordingly  had  upon  this  motion, 
and  the  court  determined  and  adjudged  that  the  order  of  arrest  un- 
der which  Suppe  was  held,  be  set  aside  and  vacated.  Afterwards, 
and  on  the  eleventh  day  of  December,  1884,  when  the  district  court 
of  Lyon  county  had  adjourned  sine  die,  the  plaintiffs  in  the  civil  ac- 
tion prepared  and  presented  to  the  district  judge,  at  his  chambers  in 
Greenwood  county,  an  additional  affidavit,  and  the  judge,  upon  their 
application,  in  an  ex  parte  hearing,  ordered  ''that  the  order  made  by 
the  court  in  the  matter  of  the  arrest  of  the  within-named  defendant 
on  December  8,  1884,  whereby  said  defendant  was  discharged  from 
arrest,  is  hereby  suspended  and  set  aside."  The  sheriff,  evidently 
thinking  that  this  order  of  the  judge  had  the  effect  to  revive  the  pro- 
cess, arrested  the  petitioner  upon  the  order  of  arrest  theretofore  va- 
cated and  set  aside  by  the  court.  The  petitioner  complains  of  this 
second  arrest,  and  contends  that  his  imprisonment  is  illegal. 

The  district  judge  at  chambers,  as  has  been  seen,  assumed  to  review 
the  action  of  the  district  court,  and  to  set  aside  its  judgment  vacating 
an  order  of  arrest,  and  undertook  to  revive  process  that  had  been 
annulled  by  the  court.  This  the  judge  had  no  power  or  authority  to 
do.  The  district  judge  at  chambers  can  only  exercise  such  power  as. 
is  expressly  conferred  by  law.  Power  is  given  the  judge  at  chambers 
to  vacate  orders  of  arrest,  but  no  provision  of  statute  has  been  cited 
or  found  that  would  authorize  the  district  judge  to  review  and  correct 
the  action  of  the  district  court,  or  restore  process  that  has  been  dis- 
charged by  the  court.  When  the  order  of  arrest  was  vacated  it  be- 
came functus  officio,  and  it  is  questionable  whether  it  was  within  the 
power  of  the  district  court  to  recall  and  change  its  order  annulling 
the  order  of  arrest  after  the  term  in  which  it  was  made,  and  to  revive 
process  that  it  had  vacated;  though  as  to  that  we  do  not  decide;  but 
certainly  no  such  revisory  power  exists  in  the  judge  at  chambers. 
People  V.  Bowe,  81  N.  Y.  43;  In  re  Bradner,  87  N.  Y.  171. 

As  the  order  of  arrest  under  which  the  petitioner  is  restrained  has 
been  vacated  and  is  dead,  it  follows  that  bis  imprisonment  is  illegal, 
and  he  must  therefore  be  discharged. 

(All  the  justices  concurring.) 
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(33  Kan.  668) 

Bebtenbhaw  and  another  v.  Habgbove,  as  Sheriff ^  etc.,  and  another. 

Filed  June  5, 1885. 
Appeal—Injunction  Pending  Litigation. 

Error  from  Atchison  county. 

Jackson  d  Royse  and  L.  F.  Bird,  for  plaintiffs  in  error. 

Mills  dt  Wells,  for  defendants  in  error. 

Feb  Cubiam.  This  was  an  action  brought  in  the  district  court  of 
Atchison  county,  Kansas,  by  Charles  Henry  Bertenshaw  and  Mary 
Maud  Bertenshaw,  against  Linn  B.  Hargrove,  as  sheriff  of  Atchison 
county,  Kansas,  and  John  Belz,  to  enjoin  the  sale  of  certain  real 
estate.  The  plaintiffs  also  asked  for  a  temporary  injunction  trend- 
ing the  litigation.  The  application  for  the  temporary  injunction 
came  on  for  hearing  before  the  court,  both  parties  being  present,  and 
after  the  hearing  of  the  application  the  court  refused  to  grant  the  in- 
junction, and  from  such  refusal  the  plaintiffs  bring  petition  in  error  to 
this  court.  The  plaintiffs  in  error  have  also  filed  a  motion  asking  this 
court  to  grant  an  order  restraining  and  enjoining  the  defendants,  and 
each  of  them,  from  selling  or  disposing  of  the  real  estate  in  contro- 
versy until  the  case  can  be  finally  decided  in  this  court.  This  motion 
came  on  for  hearing  before  the  supreme  court,  and  not  only  the  mo- 
tion, but  the  merits  of  the  application  in  the  court  below  for  the  tem- 
porary injunction,  were  thoroughly  discussed;  and  this  court  is  now 
fully  prepared  to  render  a  decision  upon  the  question  as  to  whether 
the  temporary  injunction  should  have  been  granted  or  not.  We  think 
the  temporary  injunction  should  have  been  granted. 

Tlie  questions  upon  the  final  hearing  of  the  case  are  not  free  from 
doubt,  and  whether  they  should  be  finally  decided  in  favor  .of  the 
plaintiffs,  or  in  favor  of  the  defendants,  we  are  not  prepared  to  say, 
and  do  not  wish  to  express  any  opinion  with  reference  thereto.  But, 
as  before  stated,  the  questions  to  be  finally  decided  are  of  such  a  se- 
rious character  that  we  think  the  temporary  injunction  should  be 
granted,  and  should  remain  in  force  until  the  case  can  be  finally  de- 
cided upon  its  merits.  No  material  harm  can  result  from  granting 
the  temporary  injunction,  while  serious  harm  and  difficulty  might  re- 
sult if  it  is  not  allowed.  To  permit  the  sale  to  proceed  before  these 
other  questions  are  determined,  might  so  complicate  the  conflicting 
rights  of  the  parties  that  they  could  only  be  afterwards  settled  with 
great  difficulty,  and  possibly  with  .much  litigation.  We  have,  there- 
fore, although  a  little  irregular,  concluded  to  decide  this  petition  in 
error  upon  its  merits. 

We  shall  therefore  reverse  the  decision  of  the  district  court,  and 
remand  the  case,  with  the  order  that  the  temporary  injunction  shall 
be  granted. 
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WPREMB  COURT  OF  NEVADA. 

(19  Nev.  ia>  

SuTBO  TuNNEii  Go.  r.  Segregated  Belcheb  If  in.  Co. 
Filed  June  10, 1885. 

1.  Btatutb  OP  Limitations— Nevada— FoBBiGN  Cobporations. 

Id  the  absence  of  any  words  in  section  21  of  the  statute  of  limitations  of  Ne- 
vada limiting  or  restricting  its  provisions  to  a  certain  class  of  cases,  or  io  cer- 
tain sections  of  the  statute,  the  intention  of  the  legislature  in  passing  that  sec- 
tion seems  to  have  been  that  it  should  apply  to  all  causes  of  action;  foreign 
corporations  as  well  as  individuals  absent  from  the  state;  to  contracts  made 
out  of  the  state  to  be  performed  within  it,  as  well  as  to  contracts  made  within 
the  state. 

3.  CoNTRACJT  Condition  as  to  Arbitration— Payment  op  Monet. 

The  provision  in  a  contract  between  two  parties,  whereby  all  disputes  between 
them  are  to  be  submitted  to  arbitration  before  being  made  the  subject  of  liti- 
gation in  the  courts,  is  not  binding  upon  the  parties  when  the  controversy 
arises  out  of  the  non-payment  of  a  sum  of  money,  stipulated  in  the  contract,  to 
be  paid. 

5.  Same-Corporation— Ultra  Vires— Incidental  JPowers. 

A  contract  by  a  corporation,  made  for  the  purpose  of  carrying  out  the  immedi- 
ate purposes  for  which  such  corporation  was  formed,  is  not  t^tra  oir^a,  and  may 
be  enforced  as  having  been  made  under  one  of  the  incidental  powers. 
4  Same— Probmse  to  Pat  Bpecipio  Amount  por  Work  to  be  Perpobmed— 
estoffbl. 

After  executing  a  contract,  thereby  specifically  binding  himself  to  pay  a  cer- 
tain sum  per  foot  for  the  construction  of  a  tunnel,  a  party  is  estopped  from 
averring,  in  defense  of  his  not  pajdng,  that  the  tunnel  could  have  been  con- 
structed at  a  cost  less  than  the  sum  he  so  bound  himself  to  pay. 

6.  Bamb  — Bbbach  op  —  Judgment  —  Interest— Rate  Peb  Cent.— Place  of 

Performance. 

In  a  case  where  the  interest  is  given  as  damages  for  the  breach  of  a  contract, 
the  rate  of  interest  allowed  by  the  laws  of  the  state  where  the  contract  is  to  be 
performed,  should  govern. 

Appeal  from  a  judgment  of  the  First  judicial  district  court,  Storey 
county,  entered  in  favor  of  the  plaintiif. 

B.  C.  Whitman,  for  appellant, 

M,  N.  Stone,  for  respondent. 

Hawley,  J.  On  the  twenty-sixth  day  of  March,  1866,  an  agree- 
ment was  entered  into  by  and  between  the  trustees  for  the  Sutro  Tun- 
nel Gompatiy,  an  association  then  existing  under  the  laws  of  this 
state,  it  being  the  predecessor  in  interest  of  the  present  corporation, 
respondent  herein,  and  the  Gould  &  Curry  Silver  Mining  Company, 
then  a  mining  corporation,  with  reference  to  the  construction  of  the 
Sutro  tunnel,  under  the  act  of  the  legislature  of  this  state,  approved 
February  4, 1865,  (St.  1864-65,  p.  128,)  and  the  royalty  to  be  paid  by 
the  mining  corporation  for  the  extraction  of  ore  after  the  drainage  of 
its  mine  by  the  tunnel. 

On  the  twenty-ninth  of  March,  1879,  the  parties  to  this  suit,  in  the 
city  of  San  Francisco,  state  of  California,  made  and  entered  into  an 
agreement,  which  recites  that  the  agreement  dated  March  26,  1866, 
'^between  the  said  parties  thereto,  for  the  construction  of  a  tunnel 
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known  as  the  '  Sutro  Tannel/  is  hereby  made  and  eonstitnted  the 
agreement  by  and  between  the  parties  hereto,  and  recognized  as  ex- 
isting and  binding  between  the  parties  hereto,  subject  to  the  changes 
and  modifications  hereinafter  contained,  which  are  hereby  agreed  to 
and  adopted,  whether  specific  reference  be  herein  made  to  the  portions 
of  said  agreement  hereby  changed  and  modified  or  not."  This  new 
agreement  contains  14  separate  articles  relating  to  the  construction 
of  lateral  tunnels,  drainage  of  the  mining  ground,  royalty  to  be  paid 
for  ore  extracted  from  appellant's  mine,  etc.  Under  the  provisions 
of  article  4  respondent  agreed  to  construct  a  lateral  tunnel  from  and 
to  certain  named  points,  of  specified  dimensions,  to  be  provided  with 
a  suitable  drain  for  the  flow  of  water  coming  into  it  from  the  mine 
owned  by  appellant;  the  said  lateral  tunnel  to  be  the  property  of  re- 
spondent. Under  article  6  appellant  "agrees  to  advance  to  said  party 
of  the  first  part  in  gold  coin  of  the  United  States,'  on  the  fifth  day  of 
each  and  every  month,  seventy  dollars  for  every  linear  foot  of  said  lat- 
eral tunnel"  constructed  daring  the  preceding  month.  It  is  agreed  that 
the  sum  so  advanced  shall  not  constitute  a  direct  liability  against  re- 
spondent, but  may  be  discharged  as  provided  in  article  7.  It  is  fur- 
ther agreed  that  if  appellant  fails  to  pay  respondent  in  the  manner 
stated,  it  will  be  liable  for  all  direct  and  consequential  damages  re- 
sulting from  such  default.  In  article  7  respondent  agrees  that  the 
advances  made  by  appellant  under  the  provisions  of  article  6  may  be 
repaid  by  appellant,  deducting  one-half  the  charges  that  may  be  due 
respondent  upon  each  ton  of  the  ore  extracted  from  appellant's  mine, 
until  the  sum  so  withheld  shall  amount  to  the  whole  sum  to  be  ad- 
vanced for  the  construction  of  the  tunnel.  It  does  not  appear  that 
any  ore  was  extracted  from  appellant's  mine  after  the  execution  of 
the  contract. 

This  action  was  brought  to  recover  the  amount  due  for  the  con- 
struction of  171  linear  feet  of  said  lateral  tunnel,  and  for  the  conse- 
quential damages  resulting  from  the  non-payment  of  the  same.  Ap- 
pellant and  respondent  are  corporations  organized  and  existing  un- 
der, and  by  virtue  of,  the  laws  of  the  state  of  California. 

1.  The  first  question  to  be  considered  involves  a  construction  of  the 
statute  of  limitations.  1  Comp.  Laws,  §§  1016-1048.  Can  a  foreign 
corporation,  in  a  case  where  the  contract  was  made  out  of  this  state, 
plead  the  provisions  of  this  statute?  Does  section  21  of  the  statute 
refer  to  the-  provisions  of  section  32  as  well  as  to  section  16  ?  Ap- 
pellant contends  that  the  statute  in  question  is  different  from  that  of 
other  states ;  that  in  effect  it  should  be  classified  and  treated  as  two 
distinct  statutes, — one  preceding  section  32,  the  other  including  it  and 
subsequent  sections ;  that  the  latter  statute  is  unique  in  its  character 
and  is  independent  of  all  the  provisions  contained  in  the  first  statute. 
This  position  is  a  novel  one,  and  has  been  presented  in  an  ingenious 
and  plausible  manner ;  but  the  question  ai*ises  whether  it  can  be  sup- 
ported  by   the  crucial  test  applied  in  the  construction  of  all  stat- 
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ntes, — the  intention  of  the  legislature.  Did  the  legislature  intend  that 
such  a  construction  should  be  placed  upon  its  work  ?  Was  it  within 
the  thoughts  of  the  members  of  that  body  when  enacting  the  origi- 
nal provisions  in  1861,  or  when  adopting  the  amendments  of  1867? 
In  considering  these  questions  we  are  irresistibly  led  to  the  conclusion 
that  such  was  not  the  intention  of  the  legislature.  When  the  amend- 
ments of  1867  were  enacted,  they  became  a  part  of  the  law  of  1861. 
The  law  thereafter,  as  before,  was  embodied  in  one  statute  upon  the 
subject,  and  must  be  treated  as  an  entirety.  When  the  amendments 
of  1867  were  made,  sections  21  and  82  were  both  revised.  The  whole 
subject  was  before  the  legislature.  It  necessarily  follows  that  if  sec- 
tion 21  applied  to  section  32  in  the  original  act,  it  is  also  applicable 
in  iVie  act  as  amended.  The  question,  then,  is  whether  section  21 
was  ever  intended  to  apply  to  section  32.  The  language  of  section 
21  is  general  in  its  terms.  There  are  no  restrictions  to  any  specified 
class  of  cases  or  causes  of  action. 

In  Robinson  v.  Imperial  Silver  Min.  Co.  6  Nev.  75,  this  court  de- 
clared that  the  expression  "cause  of  action'^  in  section  21  includes 
actions  concerning  real  estate  as  well  as  personal  actions.  Section 
21  was  inserted  for  the  purpose  of  creating  an  exception  to  the  gen- 
eral rule  as  to  the  time  when  the  cause  of  action,  whatever  it  might 
be,  should  be  commenced;  the  exception  being  the  absence  of  the  de- 
fendant from  the  state.  There  is  not,  in  our  opinion,  any  substan- 
tial reason  why  the  provisions  of  section  21  should  not  be  made  ap- 
plicable to  the  class  of  cases  mentioned  in  section  32,  as  well  as  those 
memioned  in  section  16.  In  the  absence  of  any  words  in  section  21 
limiting  or  restricting  its  provisions  to  a  certain  class  of  cases  or  to 
certain  sections  of  the  statute,  we  are  of  opinion  that  it  was  the  in- 
tention of  the  legislature  that  it  should  apply  to  all  causes  of  action ; 
to  foreign  corporations,  as  well  as  individuals  absent  from  the  state ; 
to  contracts  made  out  of  the  state,  to,  be  performed  within  it,  as  well 
as  to  contracts  made  within  this  state. 

2.  The  next  question  presented  for  our  determination  arises  under 
the  provisions  of  article  15  of  the  first  agreement,  executed  in  March, 
1866: 

"If  any  question  should  arise  between  the  parties  to  this  agreement,  either 
in  respect  to  the  time  when  the  mine  of  the  party  of  the  second  part  shall 
have  been  drained  in  accordance  with  the  foregoing  articles,  and  the  pay- 
ment of  two  dollars  per  ton  for  ore  extracted  should  commence,  or  in  respect 
to  the  amount  of  money  at  any  time  due  or  payable  from  the  party  of  the 
second  part  to  the  parties  of  the  first  paf  t,  it  is  agreed  that  such  question  shall 
be  determined  by  each  party  choosing  one  competent  and  disinterested  per- 
son as  an  arbitrator;  and  in  the  event  of  disagreement  between  such  arbitra- 
tors, they  shall  choose  a  third  competent  and  disinterested  person.  The  arbi- 
trators shall  be  sworn,  and  a  majority  of  the  three  may  decide  the  disagree- 
ment between  the  parties  hereto,  and  their  decision  shall  be  final." 

Under  this  clause  of  the  agreement,  was  respondent  bound  to  ar- 
bitrate, br  make  an  e£Fort  to  arbitrate,  the  disagreements  between  it 
v.7p,no.5 — 18 
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•and  appellant,  before  commencing  this  action?  It  is  questionable 
whether  this  article  has  any  application  to  tbe  facts  of  this  case.  It 
will  be  observed  that  the  agreement  of  1806  is  adopted  "subject  to  the 
changes  and  modifications"  contained  in  the  agreement  of  1879.  The 
article  in  question  related  to  the  main  tunnel,  to  its  construction  and 
maintenance,  and  to  the  rights  and  privileges  of  the  mine-owners 
therein.  The  main  tunnel  was  not  then  completed  to  the  Comstock 
lode,  and  many  questions  were  liable  to  arise  as  to  when  the  tunnel 
should  in  fact  drain  the  mines,  or  when  the  payment  of  royalty  for 
ore  extracted  should  begin ;  and  a  disagreement  upon  either  of  these 
questions  necessarily  involved  the  other  in  respect  to  the  amount  of 
money  that  might,  at  any  time,  be  due  or  payable  between  the  parties. 
The  differences  which  arose  between  the  parties  are  assigned  as  a  rea* 
son  for  the  making  of  the  new  contract,  containing  modifications  and 
changes  of  a  substantial  nature,  as  follows :  '*And,  whereas,  both  of 
the  parties  hereto  are  desirous  of  adjusting  all  differences  existing 
between  themselves,  and  of  preventing  a  recurrence  thereof  in  the 
future,"  etc. 

Under  these  circumstances,  it  would  seem  that  the  fifteenth  article 
of  the  original  agreement  was  not  applicable  to  the  new  condition  of 
affairs  under  the  contract  of  1879.  But  if  we  concede,  for  the  sake 
of  the  argument,  that  it  must  be  considered  as  of  binding  force,  what 
was  there  in  dispute  between  these  parties  that  required  an  arbitra- 
tion to  be  made  ?  Bear  in  mind  that  no  controversy  is  presented  in 
the  record  as  to  the  length  of  the  lateral  tunnel,  or  its  completion  in 
accordance  with  the  specifications,  and  that  the  amount  of  money  to 
be  advanced,  as  well  as  the  time  of  payment,  is  expressed  in  the 
agreement.  Upon  this  state  of  facts,  what  could  have  been  accom- 
plished by  arbitrators  under  tbe  limited  authority  given  them  in  the 
covenant  under  consideration?  There  was  no  dispute  "in  respect  to 
the  time  when  the  mine"  of  appellant  should  be  drained;  no  dispute 
as  to  when  the  payment  "for  ore  extracted  should  commence;"  and 
no  dispute  "in  respect  to  the  amount  of  money  at  any  time  due  or 
payable"  from  appellant  to  respondent, — within  the  power  or  province 
of  the  arbitrators  to  adjust  even  if  they  had  been  appointed.  The 
only  question  in  dispute  as  to  the  amount  of  money  due  arises  from 
the  contention  of  appellant  that  it  was  only  responsible  for  the  actual 
cost  of  the  construction  of  the  tunnel,  and,  as  we  shall  have  occasion 
hereafter  to  state,  that  contention  cannot  be  legally  sustained. 

The  case  at  bar,  therefore,  bears  no  analogy  to  the  covenants  con- 
tained in  insurance  policies,  with  reference  to  the  mode  of  ascer- 
taining the  loss  in  case  of  the  destruction  of  the  property  insured,  or 
any  part  of  it,  by  fire.  There  are  other  authorities  which  hold  that 
if  provision  is  made  for  the  settlement  of  disputes  by  arbitration,  in 
regarJ  to  the  value  of  work  to  be  done  or  the  price  of  materials  to  be 
purchased,  where  no  fixed  value  is  stated  in  the  contract,  the  arbitra- 
tion must  be  had  before  the  action  to  recover  the  price  can  hh  main- 
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tained;  but  where  the  contract  itself  fixes  the  price  to  be  paid  and  the 
time  of  payment,  courts  invariably  take  cognizance  of  tlie  action,  and 
determine  the  legal  disputes  between  the  parties  without  regard  to^ 
the  clause  in  the  contract  providing  for  an  arbitration.  See  author- 
ities cited  by  respondent.  This  principle  is  recognized  in  Old  Sau- 
celito  L.  dt  D.  D.  Co.  v.  Commercial  U.  A.  Co.,  cited  by  appellant, 
wherein  the  court,  upon  this  subject,  said : 

**It  is  well  settled  that  a  general  provision  that  all  disputes  which  may 
arise  in  the  execution  of  a  contract  sliall  be  decided  by  arbitrators,  will  not 
be  allowed  to  deprive  the  courts  of  their  jurisdiction.  But  the  parties  to  a 
contract  may  fix  on  any  mode  they  think  iBt  to  liquidate  damages  171  their  own 
nature  unliquidated^  and,  in  such  case,  no  recovery  can  be  had  until  th& 
prescribed  method  has  been  pursued,  or  some  valid  excuse  exists  for  not  pur- 
suing it."    5  Pac.  Rep.  232. 

This  is  not  such  a  case,  and  the  appointpent  of  arbitrators  was  not 
a  condition  precedent  to  be  performed  prior  to  the  commencement  of 
this  action. 

3.  We  shall  not  stop  to  inquire,  in  the  determination  of  the  next 
point  presented  by  appellant,  whether  the  agreement  of  186G  was 
valid  as  between  the  original  parties,  or  whether  it  was  void  because 
based  upon  a  law  (St.  1864-66, 128)  which  it  is  contended  was  an  un- 
constitutional grant.  Suppose  the  old  agreement  to  have  been  void 
at  the  time  of  its  execution,  or,  if  valid,  that  the  special  grant  of  the 
statute  lapsed  before  the  agreement  of  1879  was  made:  would  these 
facts  deprive  respondent  of  its  right  to  maintain  this  action  under  the 
second  agreement?.  We  think  not.  Would  not  the  new  contract  be 
binding  between  the  parties  to  this  action,  although  the  old  agreement 
might  have  been  held  void  as  between  the  parties  thereto  ?  Could  not 
the  parties  to  the  new  agreement  adopt  such  covenants,  in  the  other 
agreement,  as  they  deemed  applicable  to  the  new,  although  that  in- 
strument was  absolutely  void  between  the  parties  to  it  ?  We  think 
they  could.  Moreover,  the  covenants  in  relation  to  the  price  to  be  ad- 
vanced for  ev^ry  linear  foot  of  the  lateral  tunnel  constructed  by  re- 
spondent are  embodied  in  the  new  agreement,  and  can  be  enforced 
without  reference  to  any  of  the  covenants  and  conditions  contained  in 
the  agreement  of  1866. 

4.  We  now  come  to  the  fundamental  proposition :  Did  appellant 
have  any  authority,  under  its  charter,  to  make  the  contract  in  ques- 
tion ?  Appellant  is  a  mining  corporation,  organized  for  the  purpose 
of  gold  and  silver  mining  in  the  Gold  Hill  mining  district,  in  Storey 
county.  The  construction  of  the  lateral  tunnel  was  declared  in  the 
agreement  to  be  a  benefit  to  appellant  in  conducting  its  business. 
The  tunnel,  when  constructed,  aided  appellant  in  draining  the  water 
from  its  mine,  furnished  it  with  additional  facilities  of  ventilation, 
and  was  expected  to  prove  beneficial  to  it  in  the  transportation  of  its 
ores.  To  secure  these  supposed  advantages  for  the  more  thorough 
development  of  its  mine,  it  agreed  to  "advance"  to  respondent  a. 
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specified  sum  of  money  per  foot  for  the  construction  of  the  lateral 
tunnel.  Was  not  such  a  contract  witbin  the  legitimate  scope  of  its 
business?  Is  it  not,  at  times,  necessary  for  mining  corporations  to 
enter  into  contracts  of  a  similar  character?  It  is  unnecessary  to 
enter  into  a  detailed  statement  as  to  the  method  of  working  mines 
and  conducting  the  business  of  extracting  ores  from  the  lower  levels 
of  the  Comstock  lode.  The  difficulties  under  which  the  mining  com- 
panies labor,  in  getting  rid  of  the  water,  are  well  understood.  With- 
out a  concert  of  action  between  the  different  mining  companies,  or 
the  advantages  to  be  obtained  from  a  tunnel  company  draining  the 
ground,  it  would  often  be  extremely  difficult,  if  not  impossible,  to  ac- 
complish this  purpose.  Under  such  a  condition,  would  not  one  min- 
ing company  have  the  right,  under  its  charter,  to  advance  money  to 
another  for  aiding  it  in  pumping  out  the  water  from  its  mine  ?  The 
contract  is  not  one,  as  claimed  by  appellant,  of  a  mining  corporation 
agreeing  to  advance  money,  pure  and  simple,  to  a  tunnel  corporation 
solely  for  its  use,  and  benefit.  It  is  a  contract  of  a  mining  corpora- 
tion to  advance  a  specified  sum  of  money,  per  foot,  for  the  construc- 
tion of  a  tunnel  to  drain  its  mine,  and  other  purposes,  as  hereinafter 
stated,  and  is  within  the  scope  of  its  business.  In  making  it,  appel- 
lant did  not  exceed  its  chartered  powers.  The  contract  was  not  ultra 
vires. 

The  facts  of  this  case  are  wholly  unlike  those  which  existed  in 
Davis  V.  Old  Colony  R.  Co.  131  Mass.  258,  upon  which  appellant  re- 
lies. There  a  railroad  company,  together  with  another  corporation 
organized  for  the  purpose  of  manufacturing  and  selling  musical  in- 
struments, entered  into  an  agreement  to  guaranty  the  payment  of 
the  expenses  of  a  musical  festival,  to  be  held  in  the  city  of  Boston, 
under  the  reasonable  belief  that  the  holding  of  the  festival  would  be  of 
great  pecuniary  benefit  to  the  corporations  by  increasing  their  busi- 
ness. The  court,  after  a  careful  review  of  numerous  authorities,  both 
in  England  and  the  United  States,  declared  that  the  contract  was  ultra 
vircsy  and  that  no  action  could  be  maintained  upon  it.  Why  ?  Because, 
to  quote  the  language  of  the  court:  "The  holding  of  a  world's  peace 
jubilee  and  international  musical  festival  is  an  enterprise  wholly  oat- 
side  the  objects  for  which  a  railroad,  corporation  is  established;  and 
a  contract  to  pay,  or  to  guaranty  the  payment  of,  the  expenses  of 
such  an  enterprise,  is  neither  a  necessary  nor  an  appropriate  means 
of  carrying  on  the  business  of  the  railroad  corporation ;  is  an  appli- 
cation of  its  funds  to  an  object  unauthorized  and  impliedly  prohibited 
by  its  charter;  and  is  beyond  its  corporate  powers.  Such  a  contract 
cannot  be  held  to  bind  the  corporation  by  reason  of  the  supposed 
benefit  which  it  may  derive  from  an  increase  of  passengers  over  its 
road,  upon  any  ground  that  would  not  hold  it  equally  bound  by  a  con- 
tract to  partake  in  or  guaranty  the  success  of  any  enterprise  that 
might  attract  population  or  travel  to  any  city  or  town  upon  or  near  its 
line."     In  the  case  of  the  other  corporation  the  same  reason  existed. 


Digitized  by 


Google 


New]    BUTBO  TUNNEL  00.  V.  SBOBEOATED  BBLOHSB  MIS.  00.      S77 

'*Tb6  power  to  manufacture  and  sell  goods  of  a  particular  description 
does  not  include  the  power  to  partake  in  or  to  guaranty  the  profits 
of  an  enterprise  that  may  be  expected  to  increase  the  use  of  or  the 
demand  for  such  goods." 

It  is  apparent  that  the  doctrines  announced  in  that  decision  are  not 
applicable  to  the  facts  of  this  case.  There  the  benefits  to.  the  cor- 
poration were  wholly  disconnected,  remote,  and  foreign  to  the  busi- 
ness in  which  they  were  engaged.  Here  the  benefit  to  appellant  is 
direct.  The  construction  of  the  lateral  tunnel,  if  not  absolutely  neces- 
sary, was  certainly  a  convenient  and  appropriate  means  to  drain  its 
mine,  and  enable  it  to  properly  conduct  and  carry  on  its  legitimate 
business  of  mining  in  a  systematic  and  scientific  manner. 

In  Brice*s  Treatise  on  the  Doctrine  of  Ultra  Vires,  it  is  said  that 
"corporations  may  transact,  in  addition  to  their  main  undertaking,  all 
such  subordinate  and  connected  matters  as  are,  if  not  essential,  at 
least  very  convenient  to  the  due  prosecution  of  the  former, '*  and  that, 
under  many  circumstances,  "they  are  in  a  manner  necessitated  to  en- 
gage  in  business  which  is  not  within  the  mere  letter  of  their  constitu- 
tion.*'    Green's  Brice,  Ultra  Vires,  89. 

In  applying  these  principles,  the  courts  have  held  that  a  corpora- 
tion, created  for  the  purpose  of  mining  and  transportation  of  coal, 
had  the  power  to  purchase  and  use  a  steam-boat  for  the  purpose  of 
conveying  its  coal  to  market,  (Callaway  M.  d  M.  Co.y.  Clark,  32  Mo. 
305;)  that  a  corporation,  created  for  the  purpose  of  raising  and 
smelting  lead  ore,  had  power  to  purchase  smelting  works,  and  assume 
a  contract  entered  into  by  their  vendors  providing  means  for  the  trans- 
portation of  their  ores,  when  smelted,  to  market,  {Moss  v.  Averell,  10 
N.  T.  455;)  that  a  corporation  created  for  the  purpose  of  carrying 
on  an  iron  furnace  is  authorized  to  carry  on  a  supply  store  in  con- 
nection with  that  business,  (Searight  v.  Payne,  6  Lea,  283;)  that  rail- 
road corporations  have  the  right  to  own  and  control  steam-boats  for 
the  purpose  of  transporting  their  freight  and  passengers  across  nav- 
igable waters  on  the  line  of  their  routes,  and  also  at  the  end  of  their 
roads  separating  them  from  the  substantial  termini  of  their  routes, 
{Wheeler  v.  San  Francisco  dt  A.R.  Co.  31  Cal.  65;)  that  where  power 
is  given  to  a  railroad  corporation  to  transport  persons  and  property 
beyond  the  termini  of  its  road,  it  has  authority  to  purchase  and  use 
a  steam-boat  for  that  purpose,  (ShawmtU  Bank  v.  Plattsburgh  <£  M. 
R.  Co.  31  Vt.  496;)  that  a  railroad  corporation,  authorized  to  carry 
passengers  and  transport  freight  beyond  its  own  lines,  and  to  run 
steam-boats  for  that  purpose,  may  hire,  either  by  the  trip  or  by  the 
season,  steam-boats  belonging  to  others,  or  employ  such  steam-boats 
to  carry  passengers  and  freight  in  connection  with  its  own  railroad 
and  business,  and  guaranty  to  the  proprietors  that  their  gross  earn- 
ings for  the  season  shall  not  fall  below  a  certain  sum.  Oreen  Bay 
d  M.  R.  Co.  V.  Union  Steam-boat  Co.  107  U.  S.  101;  S.  C.  8  Sup. 
Ct.  Rep.  221. 
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These  and  nnmeroas  other  kindred  cases  proceed  upon  the  theory 
that  if  the  contract  of  the  corporation  is  reasonably  confined  and  con- 
nected with  the  business  in  which  the  corporation  is  engaged  it  comes 
within  its  implied  or  incidental  powers.  "Corporations  may  so  far 
develop  and  extend  their  operations  as  to  engage  in  matters  not  pri- 
marily contemplated  by  their  founders,  provided  these  matters  come 
fairly  within  their  scope,  and  provided,  also,  that  in  so  developing  and 
extending  their  undertaking,  they  employ  direct  and  not  indirect 
means."     Green's  Brice,  Ultra  Vires,  90. 

It  will  be  ob^rved,  upon  an  examination  of  the  cases,  that  the 
learned  justice  who  delivered  the  opinion  of  the  court  in  Davis  v.  Old 
Colony  R.  Co,  also  rendered  the  decision  of  the  court  in  Oreen  Bay 
d  Af.  R.  Co.  V.  Union  Steam-boat  Co.     In  the  latter  case  he  said: 

"The  general  doctrine  upon  this  subject  is  now  well  settled.  The  charter 
of  a  corporation,  read  in  connection  with  the  general  laws  applicable  to  it.  is 
the  measure  of  its  powers,  and  a  contract  manifestly  beyond  those  powers 
will  not  sustain  an  action  against  the  corporation.  But  whatever,  under  the 
charter  and  other  general  laws,  reasonably  construed,  may  fairly  be  regarded 
as  incidental  to  the  objects  for  which  the  corporation  is  created,  is  not  to  be 
taken  as  prohibited. " 

5.  It  was  averred  in  the  answer  that  the  cost  of  the  construction 
of  the  tunnel  through  defendant's  mining  ground  should  not  have 
been,  and  was  not,  greater  than  $40  per  foot.  At  the  trial,  testi- 
mony was  given  to  the  effect  that  a  similar  tunnel  was  constructed  at 
a  cost  of  $28  per  foot;  and  it  is  claimed  that  the  court  erred  in  al- 
lowing $70  per  foot.  This  position  is  clearly  untenable.  The  con- 
tract was  that  appellant  should  advance  and  pay  $70  for  each  foot 
of  the  tunnel.  It  could  not  avoid  this  contract  by  showing  that  the 
tunnel  could  have  been,  or  was,  constructed  for  a  less  sum  per  foot. 
The  question  as  to  its  actual  cost  was  wholly  immaterial.  The  par- 
ties fixed  the  price  by  their  contract,  and,  in  the  absence  of  any  fraud, 
undue  advantage,  or  failure  to  comply  with  the  covenants  as  to  its 
construction,  are  bound  by  the  terms  of  the  contract.  We  do  not  be- 
lieve that  appellant  would  be  willing  to  admit  that  if  the  tunnel  had 
actually  cost  $100  per  foot  to  construct  it,  that  respondent  oould  have 
recovered  that  amount  under  any  of  the  covenants  in  the  contract. 
It  was  not  entitled  to  recover  any  more,  and  was  not  bound  to  take 
any  less,  than  was  "nominated  in  the  bond.'' 

6.  Objection  is  made  to  the  amount  of  interest  allowed.  It  was 
admitted  at  the  trial  that  the  legal  rate  of  interest  in  California,  where 
the  contract  was  executed,  was  7  per  cent,  per  annum,  and  the  ques- 
tion is  presented  whether  the  court  erred  in  allowing  interest  at  the 
rate  of  10  per  cent,  per  annum,  that  being  the  legal  rate  of  interest 
allowed  by  the  laws  of  this  state.  The  ruling  of  the  district  court 
was  correct.  The  work  under  the  contract  was  done  and  performed 
within  this  state.  In  a  case  like  this,  where  the  interest  is  given  as 
damages  for  a  breach  of  a  contract,  the  rate  of  interest  allowed  by 
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the  laws  of  the  state  where  the  contract  is  to  be  performed  should 
govern-  2  Pars.  Cont.  586;  Goddard  v.  Foster,  17  Wall.  143.  "It 
is  a  general  rule  that  where  the  contract  stipulates  for  interest^  it'  is 
payable  agreeable  to  the  law  of  the  place  where  the  contract  is  made ; 
but  if  the  contract  is  made  with  reference  to  the  laws  of  another  state- 
or  county,  and  is  to  be  performed  there,  the  interest  is  to  be  calcu- 
lated according  to  the  laws  of  the  place  where  the  contract  is  to  be 
performed  or  the  money  paid.  The  place  of  performance  is  chiefly 
regarded;  it  locates  the  contract;  the  parties  are  presumed  to  have 
the  laws  of  that  place  in  view  in  making  their  contract."  1  Suth. 
Dam.  631. 

The  judgment  of  the  district  court  is  aCBrmed. 


•  19  Xev.  133) 

MiLiANi  V.  ToGNiNi  and  others. 

Filed  June  13,  1885. 

Contract— Right  of  Action— Exclusive  Beneficial  Interest. 

A  plaintiff  may  muin tain  an  action  on  a  simple  contract,  to  wiiioh  he  was  not 
a  party,  upon  which  he  was  not  consulted,  and  to  which  he  did  not  assent, 
when  It  contains  a  provision  for  his  benefit 

Appeal  from  a  judgment  of  the  Sixth  judicial  district  court,  Eureka 
county,  entered  in  favor  of  respondent. 

H.  K.  Mitchell,  for  appellants. 

Baker  d  Wines,  for  r68pondent. 

Leonard,  J.  Plaintiff  cut  for  Charles  Cesa  21 1|  cords  of  wood,  at 
an  agreed  price  of  $1.50  per  cord,  amounting  in  all  to  $317.80,  and 
no  part  of  said  sum  has  been  paid.  There  was  a  dispute  between 
Cesa  and  defendants  in  relation  to  the  wood,  which  was  in  possession 
of  Cesa.  In  order  to  obtain  possession  from  Cesa,  defendants  under- 
took and  agreed  with  Cesa  to  pay  plaintiff  the  amount  due  the  latter 
for  cutting  the  wood,  to-wit,  $317.80,  and  in  consideration  of  that 
agreement,  and  to  compromise  and  settle  the  dispute  before  men- 
tioned, Cesa  delivered  the  wood  to  defendants.  Plaintiff  recovered 
judgment  for  the  amount  claimed.  Defendants  appeal  from  the  judg- 
ment, and  ask  a  reversal  on  the  ground  that  there  was  no  contract  or 
privity  of  contract  between  plaintiff  and  defendants. 

The  precise  question  presented  is  this :  Can  a  plaintiff  maintain 
an  action  on  a  simple  contract  to  which  he  is  not  a  party,  upon 
which  he  was  not  consulted,  and  to  which  he  did  not  assent,  when  it 
contains  a  provision  for  his  benefit  ?  Besides  the  statute  which  pro- 
vides that  "every  action  shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest,"  this  court  has  held  in  three  different  cases  that  the 
beneficiary  named  in  such  a  contract  may  maintain  an  action  thereon 
in  his  own  name.  Ruhling  v.  Hackctt,  1  Nev.  370;  Alcalda  y. 'Mo- 
rales, 3  Nev.  137;  Bishop  v.  Stewart,  13  Nev.  35.  See,  also,  2  Whart. 
Const.  §  785,  and  the  numerous  authorities  there  cited;  McDowells. 
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Laev,  35  Wis.  176;  Lawrence,  v.  Fox,  20  N.  T.  268;  Hendriek  v. 
Lindsay,  93  U.  S.  143;  Dingeldein  v.  Railroad  Co.  37  N.  Y.  677. 

In  consideration  of  a  delivery  of  the  wood  by  Gesa  to  them,  defend- 
ants agreed  to  pay  plaintiff  Gesa's  indebtedness.  In  this  promise 
the  exclusive  beneficial  interest  is  in  plaintiff. 

Judgment  ai&rmed. 


(Id  Nev.  136)  «  a 

State  v.  SuNOEBLANn. 
Filed  June  15,  1885. 

1.  CRnciKAL  Law— Labcent — Taking  without  Intent  to  Hold— Deprivation. 

The  crime  of  Jarceny  is  established  by  proof  that  the  defendant,  in  taking  the 
property,  intended  to  deprive  the  owner  of  the  en  joyment  of  its  possession,  al- 
though the  inteniion  did  not  include  the  possession  of  the  property  for  defend- 
ant's own  benefit. 

2.  Same— EviDKNCB— Tkbtimont  of  Acoused— Rule  of  Credibility. 

When  in  a  criminal  case  defendant  offers  himself  as  a  witness,  the  Jury  is  to 
give  to  his  testimony  all  the  credit  to  which  it  is  entilled ;  but,  as  bearing  upon 
the  question  of  credibility  in  this  connection,  the  Jury  must  consider  the  situ- 
ation of  defendant. 

3.  Same— Evidence— pREviouB  Good  Character  of  Accused. 

Previous  good  character  Is  not  to  be  offered  in  evidence  only  in  cases  where 
the  guilt  of  accused  is  not  proved,  but  is  to  be  considered  as  part  of  the  testi- 
mony upon  which  the  fact  itself  of  guilt  or  innocence  is  to  be  found 

Appeal  from  a  judgment  of  the  Sixth  judicial  district  court,  Eureka 
county,  convicting  the  defendant  of  grand  larceny,  and  from  an  order 
overruling  his  motion  for  a  new  trial.     The  opinion  states  the  facts. 

Fitzgerald  dt  Beatty,  for  appellant. 

The  Attorney  General  and  H.  F.  Bartine,  for  respondent. 

Leonard,  J.  Appellant  was  convicted  of  the  crime  of  grand  larceny. 
He  appeals  from  the  judgment,  and  the  order  overruling  his  motion 
for  new  trial.  He  was  accused  and  found  guilty  of  stealing  two 
horses,  two  saddles,  and  a  pair  of  spurs.  He  admitted  that  he  took 
the  property,  and  removed  it  about  five  miles  away.  He  said  his  ob- 
ject was  to  put  the  owner  to  all  the  expense  and  trouble  possible  in 
order  to  find  the  property;  that  he  had  no  idea  of  benefiting  him- 
self in  any  way,  his  only  object  having  been  to  get  revenge. 

1.  The  court  instructed  the  jury  that  if  they  believed  beyond  a 
reasonable  doubt  that  the  defendant  took  the  property,  as  alleged  in 
the  indictment,  with  the  intent  to  permanently  deprive  the  owner 
of  the  property,  and  without  an  intention  to  return  the  same,  it  was 
a  felonious  intent  and  the  defendant  was  guilty.  It  is  claimed  that 
this  instruction  is  erroneous  in  stating  that  the  crime  of  grand  lar- 
ceny may  be  committed  although  the  taker  of  the  property  alleged  ta 
have  been  stolen  derives  no  benefit,  and  does  not  intend  or  expect  to- 
be  benefited  therefrom.  If  one  of  the  essential  elements  of  larceny 
is  an  intention  to  profit  by  the  conversion  of  the  property,  then  the 
instruction  under  consideration  was  incorrect.  A  court  cannot  in- 
struct a  jury  that  certain  facts  constitute  a  certain  oflfeuse,  unlesa 
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6V6rj  essential  fact  necessary  to  constitute  the  ofiPense  be  included  in 
the  statement.  Weston  v.  U.  S.  5  Granch,  G.  G.  494.  Although  the 
authorities  upon  this  question  are  somewhat  conflicting,  those  sus- 
taining the  instruction  greatly  preponderate,  and  in  our  opinion  they 
are  upheld  by  good  sense  and  sound  reason. 

In  State  v.  Mills,  12  Nev.  403,  this  court  acknowledged  the  cor- 
rectness of  the  principle  that  where  the  intent  is  to  deprive  the 
owner  of  his  property,  it  is  not  essential  that  the  taking  should  be 
with  a  view  to  pecuniary  profit. 

In  Dignowitty  v.  State,  17  Tex.  530,  the  court  said : 
"But,  to  constitute  the  felonious  intent,  it  is  not  necessary  that  the  taking 
should  be  done  Iticri  causa;  taking  with  an  intention  to  destroy  will  be  suffi* 
cient  to  constitute  the  offense,  if  done  to  serve  the  offender,  or  another  person, 
though  not  in  a  pecuniary  way." 

And,  said  the  court,  in  Hamilton  v.  State,  35  Miss.  219: 
"The  rule  is  now  well  settled  that  it  is  not  necessary,  to  constitute  larceny^ 
that  the  taking  should  be  in  order  to  convert  the  thing  stolen  to  the  pecuniary 
advantage  or  gain  of  the  taker,  and  that  it  is  sufficient  if  the  taking  be  fraud- 
ulent, and  with  an  intent  wholly  to  deprive  the  owner  of  the  property.  Kos- 
coe,  Cr.  Ev.  633,  (2d  Ed.;)  Cabbage's  Case,  Russ.  &  R.  292;  Rex  v.  Moi*flt, 
Id.  307.  And  it  is  said  by  the  commissioners  of  criminal  law  in  England  that 
•  the  ulterior  motive  by  which  the  t...-er  is  influenced  in  depriving  the  owner 
of  his  property  altogether,  whether  it  be  to  benefit  himself  or  another,  or  to 
injure  any  one  by  the  taking,  is  immaterial.'  The  rule  we  consider  to  be  in 
accordance  with  the  principle  on  which  the  law  of  larceny  rests,  which  is  to 
punish  the  thief  for  wrongfully  and  feloniously  depriving  the  owner  of  his 
property.  The  reason  of  the  law  is  to  secure  a  man's  property  to  him,  and 
that  is  to  be  carried  out,  rather  by  punishing  the  thief  for  feloniously  de- 
priving him  of  it,  than  for  wrongful  gain  he  has  made  by  the  theft.  The 
moral  wrong  is  founded  in  the  wrongful  and- felonious  deprivation." 

Sustaining  the  same  doctrine  in  Warden  v.  State,  60  Miss.  640,  the 
court  said : 

"It  seems  to  meet  the  approval,  also,  of  most  of  the  modern  writers  on 
criminal  law,  and  to  be  sanctioned  by  many  cases,  both  English  and  American." 

In  Stute  V.  South,  28  N.  J.  Law  28,  the  question  was  whether  the 
fraudulently  depriving  the  owner  of  the  temporary  use  of  a  chattel  is 
larceny  at  common  law ;  whether  the  felonious  intent  or  animiis  fu* 
randi  may  consist  with  an  intention  to  return  the  chattel  to  the  owner. 
It  was  held  that  if  the  property  is  taken  with  the  intention  of  using 
it  temporarily  only,  and  then  returning  it  to  the  owner,  it  is  not  lar- 
ceny;  but  if  it  appear  that  the  goods  were  taken  with  the  intention  of 
permanently  depriving  the  owner  thereof,  then  it  is  larceny.  And  in 
State  V.  Davis,  38  N.  J.  Law,  177,  the  same  court  adhered  to  the  doc- 
trine announced  in  South' s  Case,  and  said ; 

"There  has  been  no  case  decided  in  this  state  that  has  held  that  where  the 
taker  had  no  intention  to  return  the  ffoods,  that  the  taking  was  merely  tem- 
porary. Nor  is  there  anything  that  snould  control  the  action  of  the  jury,  or 
the  court  acting  as  such  under  the  statute,  when  they  fiiid  that  the  party 
having  no  such  intent  is  guilty  of  larceny.  It  would  be  a  most  dangerous 
doctrine  to  hold  that  a  mere  stranger  may  thus  use  and  abuse  the  property  of 
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another,  and  leave  liira  the  bare  chance  of  recovering  it  by  careful  pursuit 
and  search,  without  any  criminal  responsibility  in  the  taker." 

In  Berry  v.  State,  31  Ohio  St*.  219,  and  Com.  v.  Mason,  105  Mass. 
166,  it  was  held  that  the  wrongful  taking  of  the  property  of  another, 
without  his  consent,  with  intent  to  conceal  it  until  the  owner  offered 
a  reward  for  its  return,  and  for  the  purpose  of  obtaining  the  reward, 
was  larceny  of  the  property  taken.  And  see,  also,  People  v.  Juarez, 
28  Cal.  380;  State  v.  Brown,  3  Strobh.  516;  Keely  v.  State,  14  Ind. 
36;  Rex  v.  Cabbage,  Euss.  &  R.  202;  Hex  v.  Morjit,  Id.  307;  note 
a  to  Holloivay*8  Case,  1  Denison,  Cr.  Cas.  376. 

Counsel  for  appellant  places  great  reliance  upon  State  v.  Hawkins, 
8  Port.  (Ala.)  461,  wherein  it  was  held  that  taking  a  slave  in  order 
to  set  her  free  was  not  larceny;  but  the  doctrine  of  that  case  has  been 
repudiated  by  the  same  court  in  the  case  of  Williams  v.  State^  52  Ala. 
413,  decided  in  1875,  wherein  it  was  said: 

"The  second  charge  was  also  properly  refused.  To  constitute  the  offense 
of  larceny,  it  is  not  necessary  the  taking  should  have  been  with  an  intent  to 
appropriate  the  goods  to  the  use  or  benefit  of  the  person  taking.  The  crim- 
inal intent  consists  in  the  purpose  to  deprive  the  owner  of  his  property.  No 
benefit  to  the  guilty  agent  may  be  sought,  but  only  injury  to  the  owner." 

Beliance  is  also  placed  upon  section  1783  of  Wharton's  American 
Criminal  Law,  where  the  author  says: 

"In  this  country  there  has  been  some  reluctance  to  accept  this  supposed 
modification  of  the  common-law  definition  of  larceny,  and  in  one  or  two  cases 
it  has  been  expressly  rejected.  Thus,  it  htis  been  declared  not  to  be  larceny, 
but  malicious  mischief,  to  take  the  horse  of  another,  not  luc7*i  causa,  but  in 
order  to  destroy  him."  Citing  State  v.  Council,  1  Tenn.  305;  Com,  v.  Leach, 
1  Mass.  59;  People  v.  Smith,  5  Cow.  258;  and  State  v.  Wheeler,  3  Vt.  344,  as 
authorities  for  the  statement. 

It  will  be  found,  upon  an  examination  of  those  cases,  that  no  one 
of  them  sustains  the  text. 

Mr.  Stephen,  in  his  General  View  of  the  Criminal  Law  of  England, 
127,  says ; 

"It  is  larceny  to  take  and  carry  aAvay  a  personal  chattel  from  the  possession 
of  its  owner  with  intent  to  deprive  him  of  the  property." 

Mr.  Eoscoe,  in  his  Criminal  Evidence,  621,  says: 
"Eyre,  C.  B.,  in  the  definition  given  by  him,  says,  •  larceny  is  the  wrong- 
ful taking  of  the  goods  with  intent  to  spoil  the  owner  of  them  lucri  causa;'* 
and  Blackstone  says,  *  the  taking  must  be  felonious;  that  is,  done  animofu- 
randi,  or,  as  the  civil  law  expresses  it,  lucri  cousa.^  The  point  arrived  at  by 
these  two  expressions,  aniano  furandi  and  Zi^ri'  cau^a,  the  meaning  of  which 
has  been  much  discussed,  seems  to  be  this:  that  the  goods  must  betaken  into 
the  possesiiioii  of  the  thief  with  the  intention  of  depriving  the  owner  of  his 
property  in  them.  »  *  *  Property  is  the  right  to  the  possession,  coupled 
with  an  ability  to  exercise  that  right.  Bearing  this  in  mind,  we  may  per- 
haps safely  define  larceny  as  follows*  Jhe  wrongful  taking  possession  of  the 
goods  of  another  with  intent  to  deprive  the  owner  of  his  property  in  them.*' 

And  see  Archb.  Crim.  Pr.  &  PI.  (Pomeroy*s  notes,)  1185;  Barb. 
Crim.  Law,  174;  2  Bish.  Crim.  Law,  848. 
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Against  these  authorities,  besides  Hawkins*  Case  and 'Wharton, 
above  cited,  we  are  referred  to  four  cases,  viz. :  People  v.  Woodward, 
31  Hun,  57;  Smith  v.  Sehultz,  1  Scam.  490;  Wilson  v.  People,  39  N. 
Y.  459;  and  U.  S.y.  Durkee,  1  McAll.  196.  In  Woodward's  Case  there 
was  an  able  and  exhaustive  dissenting  opinion  by  one  of  the  three 
justices,  and  no  authorities  are  cited  in  support  of  the  majority  opin- 
ion except  Whart.  Grim.  Law,  §  1784,  and  certain  cases  therein  re- 
ferred to,  which  do  not  sustain  the  text.  In  Smith  v.  Schultz  the  court 
only  says : 

"Every  taking  of  the  property  of  another  without  his  knowledge  or  consent 
does  not  amount  to  larceny.  To  make  it  such,  the  taking  must  be  accom- 
panied by  circumstances  which  demonstrate  a  felonious  intention." 

But  the  court  does  not  say  there  can  be  no  felonious  intent  ex- 
cept there  be  a  taking  lucri  causa.  In  Holloway's  Case,  Pabke,  B., 
defined  "felonious"  to  mean  that  there  is  no  color  of  right  or  excuse 
for  the  act,  and  the  intent  must  be  to  deprive  the  owner,  not  tempo- 
rarity,  but  permanently^  of  the  property.  In  Wilson's  Case  it  was  only 
decided  that  the  felonious  intent  must  exist  at  the  time  of  the  taking. 
In  Durkee's  Case  the  court  instructed  the  jury  as  follows 

"(1)  That  if  you  believe,  from  the  evidence,  that  the  prisoner  took  and  car- 
ried away  the  arms  with  the  intent  to  appropriate  them,  or  any  portion  of 
them,  to  his  own  use,  or  permanently  deprive  the  owner  of  the  same,  then  he 
is  guilty^  (2)  But  if  you  shall  believe  that  he  did  not  take  the  arms  for  the 
purpose  of  appropriating  them^  or  any  part  thereof,  to  his  own  use,  and  only 
for  the  purpose  of  preventing  their  being  used  on  himself  or  his  associates, 
then  the  prisoner  is  not  guilty." 

There  is  nothing  in  the  instructions  quoted  opposed  to  the  doctrine 
we  are/endeavoring  to  maintain,  although  there  is  much  in  ,the  ad- 
dress to  the  jury  which  does  not  accord  with  our  idcfas  of  the  law. 
To  constitute  larceny  the  taking  must  be  felonious,  and  it  is  so  when 
the  intent  is  to  permanently  deprive  the  owner  of  his  property  against 
his  will.     The  court  did  not  err  in  giving  the  fourth  instruction. 

2.  Objection  is  made  to  the  third  instruction,  which  is  substan- 
tially the  same  as  was  given  in  Hing's  Case,  16  Nev.  310.  See,  also, 
People  Y.  Croniti,  34  Cal.  203,  and  People  v.  Morrow,  60  Cal.  147. 
When  a  defendant  in  a  criminal  case  offers  himself  as  a  witness  in 
his  own  behalf,  it  is  the  duty  of  the  jury  to  give  to  his  evidence  all 
the  credit  to  which  it  is  entitled ;  but  in  ascertaining  the  extent  of  its 
credibility,  it  is  proper  and  necessary  to  consider  the  situation  in 
which  he  is  placed.  A  person  accused  of  a  crime  may  speak  the 
truth,  and  it  is  for  the  jury  to  say,  in  view  of  all  the  facts,  whether 
or  not  he  has  done  so,  in  whole  or  in  part.  They  shouH  give  proper 
weight  and  effect  to  all  of  his  evidence,  if  they  are  convinced  of  its 
truth,  or  so  much  thereof  as,  in  their  best  judgment,  is  entitled  to 
credit.  Such,  we  think,  is  the  natural  construction  to  be  placed  upon' 
the  instruction  under  consideration. 
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3.  The'second  instruction  was  correct.  People  v.  Cronin,  34  Cal. 
191;  State  v.  Nelson,  11  Nev.  341. 

4.  The  first  instruction  given  on  behalf  of  the  state  is  as  follows : 
"The  court  instructs  the  jury  that  the  good  character  of  the  defendant  can 

only  be  taken  into  consideration  when  the  jury  have  a  reasonable  doubt  as  to 
whether  the  defendant  is  the  person  who  committed  the  offense  with  which 
he  is  charged;  and  if  you  believe  from  the  evidence  that  the  defendant  is 
guilty,  then  if  Ihe  defendant  has  proved  a  previous  good  character,  such  good 
character  would  be  of  no  avail  to  him,  and  would  not  authorize  an  acquit- 
tal." 

The  first  part  of  this  instruction  was  copied  from  that  given  in 
People  V.  Gleason,  1  Nev.  176,  and  in  that  case  upheld  by  this  court. 
The  last  portion  was  taken  from  the  court's  instruction  in  Levigne's 
Case,  17  Nev.  445,  given  in  connection  with  two  other  instructions  re- 
quested by  the  defendant.     In  that  case  we  said  : 

"By  the  three  instructions  under  consideration  the  jury  were  charged  to 
consider  all  the  testimony  admitted  in  the  case,  including  that  in  relation  to 
previous  good  character,  and  if,  from  the  whole,  they  believed  the  defendant 
guilty,  then  they  should  not  acquit  him,  although  he  had  borne  a  good  char- 
aicter  previously." 

Such  we  declared  was  the  true  rule.  It  is  consonant  with  rea* 
son,  and  upheld  by  the  latest  and  best  authorities. 

The  instruction  given  and  upheld  in  Oleasons  Case  we  do  not  like ; 
and  we  did  not  say  that  the  court's  instruction  in  Levigne't  Case 
would  have  been  correct  by  itself  alone.  We  only  declared  it  correct 
as  it  was  given,  in  connection  with  the  two  requested  by  defendant. 
We  do  not  like  the  first  instruction  given  in  this  case.  All  in  all,  it 
conveys  to  our  minds  the  idea  that  evidence  of  the  defendant's  good 
character  could  not  be  considered,  unless,  from  the  other  evidence  ad- 
mitted, the  jury  had  a  reasonable  doubt  of  the  defendant's  guilt. 
Upon  the  question  of  guilt  or  innocence,  they  should  have  been 
charged  to  consider  all  the  evidence  in  the  case,  including  that  in  re- 
lation to  character,  and  if  therefrom  they  believed  him  guilty  beyond 
a  reasonable  doubt,  previous  good  character  would  not  authorize  an 
acquittal. 

But  although  the  instruction  in  question  was  not  proper,  it  ought 
not,  in  this  case,  to  reverse  the  judgment,  because  the  undisputed 
facts,  bis  own  testimony  included,  made  him  guilty,  no  matter  how 
fair  a  character  he  had  previously  borne.  He  admitted  the  taking, 
and  did  not  claim  that  he  intended  to  return  the  property  to  the  owner 
at  any  time.  It  was  not  to  be  returned,  and  the  owner  was  not  to 
get  it  back,  unless,  after  much  trouble  and  expense,  he  might  succeed 
in  finding  it.  After  the  larceny  was  committed,  he  told  the  owner 
that  he  had  taken  the  property,  and  where  it  could  be  found;  but  this 
was  done  in  consideration  of  a  promise  not  to  prosecute  him  for  tak- 
ing another  horse,  not  voluntarily.  The  jury  must  have  found  that 
appellant  intended  to  deprive  the  owner  permanently  of  the  prop- 
erty, for  they  were  instructed  to  acquit  him  if  he  took  it  with  the  in- 
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tent  to  hide  the  same  and  make  trouble  for  the  owner,  and  then  re- 
turn it,  and  not  to  derive  any  benefit  therefrom.  If  appellant  had 
taken  the  property  just  as  he  did  for  the  purpose  of  gain  to  himself, 
rather  than  out  of  revenge,  it  is  conceded  that  he  would  have  been 
guilty  of  the  offense  charged.  In  that  case,  no  amount  of  testimony 
establishing  former  good  character  could  have  induced  a  doubt  of 
guilt.  In  view  of  our  conclusion  upon  the  fourth  instruction,  the  same 
is  true  now. 
Judgment  and  order  appealed  from  affirmed. 
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18  Colo.  339)  j^^gg^   ^     MaNGHAM. 

Piled  May  12, 1885. 

■Constructive  Trust— Purchase  of  Land  with  Partnership  Funds. 

The  rule  that  the  purchase,  by  one  partner,  of  laud  with  partnership  funds, 
invests  him  with  a  constructive  trust  in  favor  of  his  copartner,  does  not  apply 
when  the  purchase  was  made  in  good  faith  and  with  no  fraudulent  intent. 

Appeal  from  district  court,  Hinsdale  county.  Petition  for  rehear- 
ing.    S.  C.  6  Pac.  Rep.  803. 

J.  W.  Mills,  L.  S.  Dixon,  and  A.  L.  Bushnell,  for  appellant. 

Charles  E.  Gast,  for  appellee. 

Helm,  J.  Where  one  partner,  having  partnership  funds- in  his  pos- 
4$ession,  to  he  used  for  partnership  purposes,  without  the  consent  of 
his  copartner,  invests  the  same  in  land  for  himself,  taking  the  title  in 
his  own  name,  the  copartner  may  demand  an  interest  in  the  realty 
purchased,  corresponding  in  extent  with  his  interest  in  the  money 
paid  therefor.  And  it  is  probably  true  that  in  such  case  a  court  of 
-equity  will  not  hesitate  to  recognize  the  resulting  trust,  even  though 
the  partner  thus  appropriating  the  trust  fund  intended  to  account 
therefor  upon  final  settlement,  and  was  innocent  of  any  fraudulent 
purpose.  The  ordinary  principle  in  equity^  relating  to  the  invest- 
ment of  trust  funds  by  the  trustee,  is  held  applicable  to  such  cases; 
and  a  copartner  has  the  right  at  his  election,  when  there  are  no  in- 
tervening innocent  purchases  or  incumbrances,  to  follow  the  money 
and  reclaim  his  proportionate  interest  in  the  land. 

It  is  safe  to  say  that  the  foregoing  general  rule  is  now  well  estab- 
lished; it  is  highly  beneficent  and  wholesome,  and  we  make  no  issue 
with  counsel  concerning  its  existence.  But  in  our  judgment  it  does 
not  cover  the  case  at  bar,  and  its  application  thereto  would  be  un- 
warranted. The  reasons  for  the  foregoing  rule  are  that  the  trust 
fund  is  in  the  hands  of  the  trustee  or  partner  for  certain  specific  pur- 
poses; and  when  he  used  it  without  the  consent  of  the  cestui  que 
trust  or  copartner  in  the  purchase  of  realty  for  himself,  he  is  guilty  of 
&  breach  of  trust;  there  is  a  diversion  of  the  trust  fund  to  a  purpose 
not  contemplated  by  the  conditions  of  the  trust;  and  so  watchful  is 
a  court  of  equity  over  the  acts  of  trustees,  and  so  jealous  is  it  of  the 
interests  of  beneficiaries,  that  it  often  pronounces  such  appropriation 
wrongful  regardless  of  intent.     It  says  to  the  trustee  or  partner  : 

"Your  motive  may  be  pure;  you  may  fully  intend  to  return  the  money  used, 
with  a  gratifying  addition  thereto  by  way  of  interest  or  otherwise;  or  it  may 
be  your  purpose  to  charge  yourself  in  a  final  settlement  with  the  full  amount 
appropriated,  regardless  of  the  outcome  of  the  investment, — but  you  had  no 
right  to  divert  the  money  from  the  fund  to  which  it  belonged,  and  the  pur- 
pose  for  which  it  was  placed  in  your  hands;  and  in  so  doing  you  were  disloyal 
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to  the  obligations  imposed  by  .virtue  of  the  position  you  occupy.  This  being 
true,  the  person  upon  whom  you  have  inflicted  the  wrong,  may  elect  whether 
he  will  receive  repayment  of  the  money,  or  whether  he  will  follow  it  into  the 
property  bought  and  held  by  you." 

But  the  fdregoing  circumstances  do  not  exist  in  the  case  at  bar. 
Mangham  did  not  thus  wrongfully  divert  partnership  moneys  in  his 
hands.  He  did  not  take  $1,500  from  the  partnership  treasury,  and, 
adding  $18,500  of  his  own.  purchase  the  property;  neither  can  it  be 
said  that  he  accomplished  tnis  result  by  indirection.  The  $1,500  had 
been  used  by  the  partnership  for  a  partnership  purpose;  it  had  been 
invested  in  good  faith,  with  the  consent  of  plaintifif,  for  the  attainment 
of  a  collateral  object,  directly  in  the  line  of  the  partnership  business 
or  adventure ;  it  secured  from  the  owner  of  the  property  the  extension 
of  time,  for  which  it  was  paid ;  and,  in  accordance  with  the  terms  of 
its  payment,  this  extension  having  expired,  it  had  practically  become 
forfeited  and  entirely  lost  to  the  firm ;  the  firm  itself  virtually  passing 
out  of  existence  by  reason  of  the  failure  of  the  partnership  adventure. 
How  can  it  be  said  that  Mangham,  when  he  bought  under  these  cir- 
cumstances, diverted  the  money  from  legitimate  partnership  uses. 
Instead  of  wrongfully  diverting  partnership  moneys  under  the  view 
adopted  by  us,  he  redeemed  and  saved  to  himself  and  copartner  that 
which  had  previously  been  expended  by  the  partnership  and  forfeited. 
It  must  be  borne  in  mind  that  we  have  heretofore  declared  Maugham's 
conduct  throughout  the  entire  transaction,  so  far  as  the  record  shows, 
void  of  any  appearances  of  actual  bad  faith ;  and  the  question  before 
us  is,  was  he,  through  his  purchase  of  the  mine,  guilty  of  such  a  con- 
structive fraud  as  in  and  of  itself  produced  a  constructive  or  resulting 
trust? 

It  is  apparent  from  the  foregoing  that  the  reasons  for  applying  the 
doctrine  of  resulting  trusts  to  the  investment  by  a  partner,  for  his 
private  advantage,  of  partnership  funds  do  not  exist  in  this  case;  and 
the  reasons  for  the  rule  failing,  the  learned  counsel  who  urges  this 
rehearing  with  such  skill  will  be  among  the  first  to  say  that  the  rule 
itself  should  not  be  applied.  It  might  perhaps  be  truthfully  said  that 
Kayser's  conduct,  after  learning  of  the  purchase  by  Mangham,  was 
such  as  to  estop  him  from  now  claiming  an  interest  in  the  mine,  had 
he  possessed  the  right  in  the  first  instance.  Aside  from  the  question 
of  laches  in  bringing  this  suit,  which  was  considered  in  the  opinion 
heretofore  £led,  a  court  of  equity  might  perhaps  construe  his  lan- 
guage and  acts  into  an  election  not  to  claim  any  interest  in  the  mine. 
But  we  prefer,  now  as  before,  to  rest  our  conclusions  upon  other,  and 
in  our  judgment  stronger,  grounds. 

The  rehearing  is  denied. 
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(8  Colo.  S42) 

QuiMBT  and  others  t;.  Boyd  and  others. 

Filed  May  12,  1885. 
Motion  for  Behbaiiino. 

Facts  considered,  and  motion  denied. 

Appeal  from  district  court  of  El  Paso  county. 

W.  J.  Sharman,  for  appellants. 

Markham,  Patterson  dt  Thomas^  for  appellees. 

Petition  for  rehearing.     See  S.  0.  6  Pao.  Rep.  462. 

Peb  Curiam.  Upon  consideration  of  the  petition  for  rehearing  of 
this  cause,  and  the  points  urged  in  the  oral  arguments  thereon,  the 
court  is  of  opinion  that  the  application  should  be  denied.  As  stated 
in  the  opinion,  the  only  question  about  which  we  entertained  any 
doubt  was  the' sufficiency  of  the  testimony  to  support  the  verdict  of  the 
jury  as  to  the  performance  of  the  annual  labor  required  by  law,  for 
the  year  1880;  and  we  are  still  of  opinion,  in  view  of  the  whole  tes- 
timony and  the  repeated  verdicts  for  the  plaintiffs,  that  we  would  not 
be  warranted  in  reversing  the  cause  upon  that  ground.  While  the 
testimony  of  the  plaintiffs  below  was  mainly  directed  to  the  point 
that  the  price  paid  for  the  work  performed  was  a  reasonable  price  for 
work  of  that  character  and  extent,  when  done  on  contract,  yet  there 
was  some  evidence  tending  to  show  its  actual  value,  and  that  it  came 
up  to  the  legal  standard. 

We  are  still  of  opinion  that  there  is  no  force  in  the  objection  urged 
against  the  validity  of  the  location  of  the  Paymaster  claim. 

Behearing  denied. 
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(8  Colo.  305) 


Knoth  v.  Barclay  and  others. 

Filed  May  12,  1885. 

Motion,  fok  Rehbaring — Presumption  of  Waiver. 

After  sabmission  of  a  case  for  judgment,  aa  objection  that  mIgLt  have  been 
urged,  but  was  not,  must  be  considered  as  waived,  and  a  rehearing  will  not  be 
allowed  on  the  strength  of  such  objection. 

Error  to  district  court  of  Boulder  county.  On  petition  for  rehear- 
ing.    S.  C.  6.  Pac.  Eep.  924. 

S.  W.  Dolliff  and  Tilftvrd  A  Oilmore,  for  plaintiff  in  error. 

jB.  L.  Carr,  for  defendant  in  error. 

Per  Curiam.  Each  and  every  matter  presented  upon  this  rehear- 
ing, save  one,  was  fully  and  carefully  examined  in  preparing  the 
opinion  heretofore  filed.  We  are  still  satisfied  with  the  correctness 
of  the  views  therein  expressed,  and  deem  any  further  argument 
thereof  unnecessary.  The  question  which  was  not  then  considered  re- 
lates to  the  sufficiency  of  the  bill  of  exceptions.  Counsel  now,  for  the 
first  time,  urge  the  proposition  that  the  bill  does  not  ''purport  to  con- 
tain all  the  evidence/'  and  therefore  the  sufficiency  of  the  proofs 
<^ould  not  be  inquired  into.  We  do  not  feel  called  upon  to  determine 
whether  or  not  the  defect  suggested  actually  exists.  If  counsel's  idea, 
that  the  objection  is  well  taken,  be  correct,  in  our  judgment  it  has 
been  waived.  The  cause  was  argued  fully  upon  the  evidence  by  both 
sides;  the  objection  now  urged  was  entirely  ignored;  we  were  in- 
duced to  investigate  the  whole  case  upon  the  theory  that  the  entire 
evidence  was  before  us.  Under  these  circumstances  we  think  it  is 
too  late  at  this  time  to  take  advantage  of  the  alleged  defect.  8uoh 
defect,  if  it  exists,  counsel  had  the  privilege  of  urging  or  not  as  they 
chose.  From  their  conduct  we  were  justified  in  presuming  that  they 
elected  to  waive  it. 

It  is  the  duty  of  counsel  to  present  all  questions  upon  which  they 
rely  in  their  briefs  and  arguments  in  the  first  instance ;  and  the  court 
in  reviewing  the  cause  does  not  usually  go  beyond  the  subjects  to 
which  its  attention  is  thus  invited.  It  would  be  obviously  unfair  to 
permit  the  presentation  of  such  questions  as  the  one  now  before  us, 
at  this  stage  of  the  proceedings.  Counsel  are  not  permitted  to  pre- 
sent part  of  their  case  at  the  formal  submission,  and  the  remainder 
upon  the  petition  for  rehearing.  '  If  they  have  discussed  all  the  errors 
or  defects  upon  which  they  rely,  but  after  the  submission  some  new 
matter  or  point  bearing  upon  such  errors  or  defects  be  discussed ;  or 
if  it  is  believed  that  the  court  has  overlooked  something  material  to  a 
correct  conclusion  thereon, — a  petition  for  rehearing  is  in  order. 

The  foregoing  view  is  in  accord  with  the  general  practice  hitherto 
prevailing  in  this  court.  It  is  not  in  conflict  with  the  declaration  made 
v.7p,no.6— 19 
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on  the  subject  in  Parks  v.  Wilcox^  6  Colo.  600.  The  "new  matter  or 
point  essential  or  pertinent  to  the  decision"  there  mentioned,  is  some- 
thing bearing  upon  the  questions  presented  at  the  formal  submission 
of  the  cause;  it  is  not  an  error  or  defect  in  the  proceedings  below, 
disclosed  by  the  record,  which  should  have  been  insisted  upon,  but 
something  which  counsel  have  seen  fit  to  ignore  in  the  presentation 
of  the  cause  upon  its  regular  submission  in  this  court. 

While  the  whole  matter  is  in  the  sound  discretion  of  the  court,  the 
foregoing  is  the  general  rule.  Exceptions  may  be  made,  but  only  for 
cogent  reasons  growing  out  of  unusual  circumstances. 

The  rehearing  is  denied. 


(8  Colo.  332) 

People  ex  rel.  Whittemobe  v.  Eyalls. 

Filed  May  29,  1885. 

Attorneys  at  Law— DrsBARMENT— Statute  op  Colorado. 

Section  74  of  the  General  Statutes  of  Colorado  was  adopted,  not  for  the  pur- 
pose of  affording  a  private  remedy  for  the  coll  ciioo  of  the  moneys  mentioned, 
but  to  place  in  the  hands  of  the  supreme  court  of  the  state  an  additional  means 
of  purging  the  bar  of  unworthy  members. 

Proceeding  for  disbarment. 

Theo.  H^  Thomas,  Atty.  Gen.,  and  Horace  O.  Benson,  for  the  People. 

Peb  Curuh.  This  proceeding  is  instituted  under  section  74  of  the 
General  Statutes.  The  substance  of  this  statute,  brielSy  stated,  is  that 
whenever  an  attorney  shall  receive,  in  his  official  capacity,  any  money 
or  property  belonging  to  his  client,  and  shall,  upon  demand  therefor 
and  tender  of  fees,  refuse  or  neglect  to  pay  over  the  same,  any  per- 
son interested  may  apply  to  the  supreme  court  for  a  rule  requiring 
such  attorney  to  show  cause  why  his  name  should  not  be  stricken 
from  the  roll  of  attorneys;  and  if  at  the  trial  the  truth  of  the  charges 
made  be  sustained,  the  court  shall  cause  the  name  of  such  attorney  to 
be  stricken  accordingly.  After  service  of  the  rule  in  this  case,  as  re- 
quired by  law,  respondent  paid  the  money  wrongfully  withheld ;  also 
the  costs  of  this  proceeding.  It  seems  to  have  been  understood  that 
the  proceeding  would  then  be  dismissed  by  relator,  as  respondent 
made  no  answer,  took  no  steps  to  defend  against  the  charge,  and  de- 
parted from  the  state.  We  decline  to  discharge  the  rule,  and  have 
heard  the  evidence  touching  the  matters  averred  in  the  petition. 

It  seems  to  have  been  assumed  in  the  present  and  several  similar 
cases  recently  brought  in  this  court  that  the  statute  mentioued  wa.^ 
framed  to  aid  clients  in  collecting  moneys  thus  wrongfully  withheld 
by  their  attorneys.  Doubtless  the  proceeding  will  tend  to  accomplish 
this  purpose  for  two  reasons :  First,  an  attorney  must  be  lost  to  all 
sense  of  honor  as  well  as  professional  pride,  who  would  not  thereby 
be  stimulated  to  relieve  himself  from  the  odium  attaching  to  his 
breach  of  trust;  and,  second,  payment  of  the  money,  even  though  un- 
der an  influence  akin  to  coercion,  would  probably  have  some  bearing 
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upon  the  decision  of  this  court  on  the  question  of  disbarment.  But 
we  do  not  conceive  that  the  statute  referred  to  was  adopted  for  the 
purpose  of  affording  an  additional  private  remedy  for  the  collection 
of  the  moneys  mentioned.  In  our  opinion  the  principal  object  of  the 
legislature  was  to  place  in  the  hands  of  this  court  an  additional  means 
whereby  the  profession  mfty  be  purged  of  unworthy  members,  and  lit- 
igants generally  be  protected  from  impositions  practiced  by  such  per- 
sons. As  supporting  this  view,  it  may  be  suggested  that  without  the 
statute  at  common  law  the  client  possessed  quite  as  effective  a  remedy 
for  the  wrong  under  consideration ;  he  might  obtain  from  the  court  a 
rule  requiring  the  attorney  to  pay  over  the  moneys  kept  back,  and 
upon  disobedience  of  the  rule  the  proper  practice  was  not  to  move  for 
disbarment,  but  to  procure  an  attachment  for  the  contempt.  Weeks, 
Attys.  Law,  §  97.  Under  this  common-law  proceeding,,  as  declared 
by  Hallbtt,  C.  J.,  the  "attorney  so  attached  might  purge  himself  by 
satisfying  the  demand;  but  the  statute  is  otherwise."  The  learned 
judge  further  says : 

"By  section  7  it  is  provided  that  the  judgment  of  the  court  shall  stand  un- 
til the  court  shall  authorize  the  attorney  again  to  subscribe  the  roll;  and  I  do 
not  perceive  that  he  may  obtain  sucii  permission  by  payment  of  the  money 
merely. "     Concurring  opinion  In  re  Browne,  2  Colo.  558. 

The  evidence  taken  in  the  case  before  us  demonstrates  that  re- 
spondent is  guilty  of  the  offense  referred  to  in  the  statute,  and  charged 
by  the  petition.  We  think  that  he  improperly  neglected  and  refused 
to  pay  over  the  money  of  his  client,  the  relator  herein.  Interpreting 
the  statute  as  we  do,  it  therefore  becomes  our  duty  to  pronounce  the 
judgment  of  disbarment. 

In  so  far  as  the  foregoing  views  may  conflict  with  those  of  the  ma- 
jority of  the  court  in  the  case  mentioned,  (2  Colo.  553,)  that  decision 
is  modified.  The  rule  to  show  cause  heretofore  issued  herein  is 
made. absolute;  and  it  is  accordingly  adjudged  that  the  name  of  re- 
spondent, John  V.  Ryalls,  be  stricken  from  the  roll  of  attorneys  who 
are  permitted  to  practice  in  the  courts  of  this  state. 


Campbell,  Intervener,  etc.,  v.  Colorado  Coal  &  Iron  Co. 

Filed  June  17,  1885. 

Assignment  fou  Benefit  of  Creditors — Withholding  of  Part  of  FRorERTT 
OF  Insolvent— Validity  of  Dked. 

The  primary  object  of  the  statute  of  Colorado  relative  to  assignraents  (sec- 
tion 68,  Gen.  St.)  is  to  secure  a  pro  rata  distribution  of  the  insolvent  debtor's 
entire  vaUUc  among  all  the  creditors;  and  the  withholding  of  part  of  the  prop- 
erty from,  the  contVoI  of  tlie  assignee,  and  the  subsequent  conveyance  or  mort- 
i^xge  of  the  same  to  favored  creditors,  works  a  fraud  as  palpable  as  would  a 
preference  given  and  received  on  the  eve  ul  an  assignment  for  the  express  pur- 
pose of  evading  the  statute. 

Error  to  superior  court  of  Denver. 

£.  0.  Wolcott  and  A.  E.  Pattison,  for  plaintiff  in  error. 
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R.  D.  Thompion  and  John  M.  Waldron,  for  defendant  in  error. 
Helm,  J.     The  cause  at  bar  was  tried  in  the  superior  court  npon 
an  agreed  statement  of  facts.     This  statement  is,  in  brief,  as  follows : 

Ferdinand  Jensen  and  William  M.  Bliss  were  engaged  as  partners  in  mer- 
cantile business  at  Denver,  Colorado,  and  Dead  wood,  Dakota;  the  firm  name 
at  the  former  place  was  Jensen,  Bliss  &  Co.,  at  the  latter  it  was  Jensen  & 
Bliss.  At  the  hour  of  7  o'clock,  p.  m.,  October  1,  1884,  Jensen,  Bliss  &  Co. 
made  an  assignment  of  certain  claims,  demands,  notes,  and  accounts,  aggre- 
gating in  value  about  813,500,  to  one  Metcaif ,  for  the  purpose  of  paying  or  se- 
curing a  bona  fide  firm  indebtedness  of  $20,000.  At  the  same  time  and  for  a 
like  purpose  Bliss  also  executed  to  Metcaif  a  trust  deed  upon  certain  realty, 
the  title  of  which  wju^  in  the  former's  name  alone.  At  the  hour  of  9  p.  m.  of 
the  said  October  1st  the  firm  executed  and  delivered  to  K.  A.  Campbell,  as  as- 
signee, an  assignment  of  all  the  partnership  property  "of  every  name  and  nat- 
ure within  the  state  of  Colorado"  for  the  equal  benefit  "of  each  and  every  of 
our  creditors  iri  both  branches  of  our  said  business,  and  everywhere."  Prior 
to  this»  and  about  September  20, 1884,  the  attorney  of  the  firm  was  directed  to 
draw  both  of  the  said  assignments.  The  one  to  Metcaif  was  prepared  by  said 
attorney  on  said  September  20ch,  and  the  other  four  days  later,  to- wit:  Sep- 
tember 24th.  On  the  twenty-ninth  day  of  September,  without  the  knowledge 
of  Metcaif ,  an  entry  was  made  upon  the  books  of  the  firm  of  the  transfer  to 
him  of  the  choses  iu  action  mentioned  in  the  written  assignment  made  for  his 
benefit.  At  the  time  of  the  assignment  to  him  Metcaif  knew  that  the  other 
assignment  aforesaid  was  about  to  be  made;  but  the  assignee,  Campbell,  was 
ignorant,  when  he  accepted  the  trust,  of  the  Metcaif  transaction. 

On  the  second  and  fourth  days  of  October,  1884,  the  firm  of  Jensen  &  Bliss 
executed  and  delivered  mortgages  to  certain  of  their  Deadwood  creditors, 
upon  their  Deadwbod  property.  Though  the  nature  of  this  property  is  not 
specifically  stated  in  the  record,  yet  we  are  sufficiently  advised  to  say  that  it 
was  all,  or  nearly  all,  personalty.  During  all  of  the  preceding  transactions 
both  nominal  firms  were  insolvent.  November  8th  following,  plaintiff,  the 
Colorado  Coal  &  Iron  Company,  being  a  bona  fide  creditor  of  Jensen,  Bliss  & 
Co.,  brought  an  action  against  the  firm  for  the  amount  of  its  claim,  and 
caused  a  writ  of  attachment  to  be  levied  upon  the  property  in  the  hands  of 
Campbell  as*assignee.  The  latter  intervened  in  this  attachment  proceeding, 
claiming  the  property  by  virtue  of  the  assignment  aforesaid. 

Judgment  was  rendered  against  the  intervener,  and  in  favor  of  plaintiff, 
whereupon  the  former  sued  out  this  writ  of  error. 

It  is  hardly  necessary  to  state  that  the  question  now  presented  for 
determination  relates  to  the  validity,  under  all  the  foregoing  circum- 
stances, of  the  assignment  to  Campbell.  Since  the  persons  consti- 
tuting both  firms  were  the  same,  and  they  were  engaged  in  carrying 
on  the  same  business  in  both  places,  there  was  in  law  but  a  single 
partnership.  The  fact  that  there  were  two  partnership  names  is  of 
no  importance,  and  "the  assets  of  bo^b  nominal  firms  are  equally  ap- 
plicable to  the  payment  of  all  the  creditors."  In  re  Williams,  3  Woods, 
(C,  C.)  493,  and  authorities  there  cited.  We  shall,  therefore,  in  the 
discussion  of  this  case,  adopt  the  theory  that  there  was  but  a  single 
partnership  which  was  engaged  in  business  at  the  two  places  men- 
tioned; that  the  Colorado  creditors  and  the  Dakota  creditors  were 
equally  interested  in  the  assets,  whether  in  Denver  or  Deadwood,  and 
are  entitled  to  equal  protection  under  the  law. 
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It  may  be  considered  a  settled  doctrine  tht»t  a  voluntary  assignment 
which  is  valid  in  the  state  where  the  owner  resides,  will  be  held  to 
pass  personal  property  included,  the  situs  of  which  is  in  another  state. 
It  is  said  that,  while  "an  involuntary  transfer  of  movable  property 
abroad  by  process  at  home  does  not  divest  the  title  in  prejudice  of 
creditors  domiciled  at  the  place  of  the  actual  situs,  a  voluntary  trans- 
fer by  the  act  of  the  owner  divests  it  everywhere."  This  is  in  perfect 
harmony  with  the  principle  that  while  "the  lex  loci  contractus  deter- 
mines the  validity  of  the  contract,  the  lex  fori  controls  the  remedy." 
Speed  V.  May,  17  Pa.  St.  91,  citing  Milne  v.  Moreton,  6  Bin.  360, 
and  other  cases.  See,  also,  Dehon  v.  Booster,  4  Allen,  545,  and  cases 
cited. 

We  are  not  here  concerned  with  the  qualifications  of  the  foregoing 
doctrine,  such  as  that  a  contract  made  in  one  state,  and  relating  to  the 
transfer  of  personal  property,  shall  not  be  permitted  to  injure  the  cit- 
izens of  another  state  whose  laws  are  invoked  to  carry  it  into  effect; 
for,  as  we  shall  hereafter  see,  the  injury  complained  of  in>  this  case  is 
visited  upon  the  citizens  of  the  state  where  the  contract  is  made,  and 
it  is  only  claimed  that  they  should  have  been  placed  upon  an  equality 
with  those  of  a  neighboring  territory  wherein  part  of  thiB  property  is 
situated. 

If  the  foregoing  propositions  of  law  are  correct,  it  follows  that  Jen- 
sen &  Bliss  might  have  included  in  their  assignment  to  Campbell 
their  Dakota  as  well  as  their  Colorado  property ;  and  we  shall  pres- 
ently see  that,  under  our  statute  it  was  their  duty  to  do  so.  They, 
however,  not  only  gave  preference  to  Metcalf ,  but  also  made  a  par- . 
tial  assignment  of  their  property,  viz.,  the  part  thereof  in  Colorado, 
for  the  benefit  of  their  Dakota  as  well  as  their  Colorado  creditors. 
Not  only  this,  but  immediately  thereafter  they  show  unreasonable  fa- 
voritism by  further  securing  their  Dakota  creditors  with  mortgages 
upon  their  Deadwood  property.  Bearing  these  facts  in  mind,  let  us 
briefly  examine  the  law  governing  assignments  of  this  character  in 
Colorado. 

Section  68  of  the  General  Statutes  reads  as  follows : 

"Whenever  any  person  or  corporation  shall  hereiifter  make  an  assignment 
of  his  or  its  estate  for  the  benefit  of  creditors,  the  assignee  named  in  the  deed 
of  assignment,  elected  or  appointed,  shall  be  required  to  pay  in  full»from  the 
proceeds  of  the  estate,  all  moneys  bonaflde  due  to  the  servants,  laborers,  and 
employes  of  such  assignor  for  their  wages  accruing  during  the  six  months 
next  preceding  the  date  of  such  assignment,  but  to  exceed  in  no  event  the 
sum  of  fifty  dollars  to  any  one  person  thert  remaining  unpaid.  All  the  resi- 
due of  the  proceeds  of  such  estate  shall  be  distributed  ratably  among  all  other 
creditors,  and  any  preference  of  one  creditor  over  another,  except  as  above 
allowed,  shall  be  entirely  null  and  void,  anything  in  the  deed  of  assignment 
to  the  contrary  notwithstanding. " 

We  do  not  understand  that  this  statute  prevents  a  debtor  in  failing 
circumstances  from  preferring  one  bona  fide  creditor  over  another  by 
securing  or  paying  his  claim,  provided  the  security  be  given  or  pay- 
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ment  made  and  accepted  in  good  faith.  But  when  such  preference 
is  given  by  an  insolvent  debtor  at  or  about  the  time  of  an  attempted 
assignment  for  the  benefit  of  creditors,  and  the  circumstances  palpa- 
bly show  an  effort  on  the  part  of  assignor  and  assignee  to  evade  the 
statute,  it  cannot  be  said  that  the  requisite  good  faith  characterizes 
the  transaction.  It  is  then  an  attempt  to  accomplish  indirectly  that 
which  cannot  be  done  directly ;  for  if  the  preference  were  stated  in 
the  deed  of  assignment  it  would  be  ignored.  While  the  assignment  it- 
self  would  be  upheld,  the  assignee  having  control  thereof  would  be 
required  to  distribute  the  proceeds  of  the  trust-estate  ratably  as  though 
no  siich  preference  had  been  declared. 

It  is  also  clear  that  an  assignment  for  the  benefit  of  creditors  gen- 
erally must,  under  the  statute,  convey  all  of  the  insolvent  debtor's 
property  not  exempt  from  execution.  It  would  be  a  gross  violation 
of  the  first  principle  of  statutory  construction  for  us  to  hold  that  such 
an  assignment  might  include  a  part  only  of  the  insolvent  debtor's 
estate  or  assets,  the  balance  thereof  remaining  to  be  distributed  as  he 
deems  best  among  a  few  favored  creditors.  The  word  **estate"  used 
in  the  statute  most  assuredly  means  all  of  the  debtor's  property  which 
is  not  exempt  from  execution. 

Does  the  omission  to  include  the  entire  partnership  assets  in  this  as- 
signment invalidate  the  conveyance  as  to  an  attaching  creditor;  or  does 
the  Metcalf  transaction  produce  this  effect  ?  Gould  we  hold  that  the 
deed  of  assignment  in  law  gave  Campbell,  the  assignee,  control  of  the 
partnership  property,  notwithstanding  the  limitation  therein  stated, 
.  and  notwithstanding  the  conveyance  to  Metcalf,  this  question  would  be 
cheerfully  answered  in  the  negative;  for  we  would  thus  be  effectuating 
the  maxim  to  which  the  statute  was  intended  to  give  vitality,  that 
among  creditors,  under  such  circumstances,  equality  is  equity.  But  in 
this  respect  the  instrument  must  speak  for  itself;  the  assignee  can 
take  title  to  only  the  property  conveyed  thereby.  We  cannot  extend 
the  contract  so  as  to  embrace  assets,  real  or  personal,  not  covered  by 
the  language  used,  and  evidently  not  intended  by  the  parties  thereto 
to  be  affected  by  the  transaction.  This  rule  of  interpretation  applies 
as  well  to  assignments  made  since  the  statute  was  adopted  as  to  those 
executed  and  delivered  prior  thereto. 

There  is  no  possible  legal  construction  whereby  we  can  say  that  the 
Dakota  property  was  included.  It  is  carefully  excluded ;  an4  showing 
that  its  omission  was  not  a  mistake  is  the  fact  that  it  was  almost  im- 
mediately mortgaged  to  the  Dakota  creditors.  Thus  it  appears  that, 
however  we  might  hold  as  to  the  choses  in  action  transferred  to  Met- 
calf, $30,000  worth  of  the  partnership  assets  were  reserved  from  the 
control  of  the  assignee.  This,  in  our  judgment,  is  fatal  to  the  assign- 
ment. It  must  fall  at  the  suit  of  plaintiff,  because  in  violation  of  the 
statutory  requirements  above  mentioned.  The  primary  object  of  the 
statute,  as  already  declared,  is  to  secure  a  prorata  distribution  of  the 
insolvent  debtor's  entire  estate  among  all  the  creditors;  and  when 
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property  is  withheld  from  the  control  of  the  assignee,  and  afterwards 
conveyed  or  mortgaged  to  favored  creditors,  the  fraud  is  as  palpable  as 
when  the  preference  is  given  and  received  on  the  eve  of  an  assign- 
ment, with  intent  and  for  the  express  purpose  of  evading  the  statute. 
If  the  assignment  must  fall  in  the  latter  case  it  should  be  held  void 
in  the  former  also. 

The  other  branch  of  the  foregoing  interrogatory,  viz.,  the  effect, 
upon  the  assignment  to  Campbell,  of  the  Metcalf  transaction,  is  not 
so  easily  answered.  A  fair  discussion  of  it  would  compel  us  to  deter- 
mine at  least  two  questions  as  to  which  the  courts  are  not  in  harmony. 
In  view  of  the  fact,  however,  that  the  foregoing  conclusion  is  decisive 
of  the  proceedings  in  this  court,  it  is  not  necessary  that  we  should 
further  prolong  this  opinion.  We  shall  therefore  presume  counsel's 
indulgence  in  declining  to  do  so« 

The  judgment  is  affirmed. 


PoMEROY  V.  Rocky  Mountain  Ins.  Co. 

Filed  June  17,  1885. 

Ltpk  Inbitrance— Renewal  of  Policy  after  Breach  of  Condition— Fraud 
OF  Agent  —  Company,  how  Affkcted 

VVFong  conduct  on  the  part  of  an  insurance  agent,  or  collusion  between  him 
and  the  assignee  of  a  policy,  whereby  the  policy,  after  having  become  void  by 
breach  of  a  condition,  is  renewed,  notwithstanding  the  breach,  does  not  pre- 
sent such  a  case  as  estops  the  insurance  company  from  alleging  the  breach  as  a 
ground  for  refusing  to  pay  the  policy. 

Error  to  district  court  of  Arapahoe  county. 

Stuart  Bros.y  for  plaintiff  in  error. 

W,  W,  Cover  and  B.  T.  Harrington,  for  defendant  in  error. 

Helm,  J.  A  judgment  was  rendered  in  the  court  below  against 
plaintiff  upon  demurrer  to  his  amended  complaint,  to  reverse  which 
this  writ  of  error  was  sued  out.  All  of  the  material  facts  well  pleaded 
in  the  complaint  are  therefore  admitted. 

One  of  the  several  matters  argued  is,  in  our  judgment,  decisive  of 
the  case,  and  we  shall  therefore  consider  no  others.  The  complaint 
avers,  inter  alia,  the  following  facts,  viz. :  That  a  condition  in  the  cer- 
tificate of  insurance  or  policy  )vas  that  if  the  party  insured  should 
become  so  far  intemperate  as  to  impair  his  health  or  induce  delirium 
tremens,  the  certificate  should  be  void;  that  at  the  time  of  the  renewal 
of  the  policy  the  assured  was  intemperate,  and  that  his  intemperance 
was  such  as  to  impair  his  health ;  but  that  Johnson,  the  agent  who 
renewed  the  policy,  was  familiar  with  the  habits  of  the  deceased,  and 
then  had  fall  knowledge  of  the  latter's  intemperance  and  the  impaired 
health  resulting  therefrom.  The  complaint  also  avers  that  the  only 
ground  of  refusal  to  pay  the  amount  of  the  policy  was  that  "the  de- 
ceased either  died  from  delirium  tremens  or  became  so  intemperate  as 
to  impair  his  health;"  likewise  that  deceased  did  not  die  of  delirium 
tremens. 
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The  question  presented  by  these  averments  and  the  demarrer  thereto 
is  this :  Was  the  condition  in  the  certificate  regarding  intemperance 
waived;  or,  putting  it  in  another  way,  did  the  knowledge  of  Johnson 
and  his  acts  in  the  premises  operate  to  estop  the  company  from  rely- 
ing upon  the  violation  of  this  condition  as  a  defense  ?  We  are  dis- 
posed to  treat  the  revival  or  renewal  of  the  certificate  after  its  for- 
feiture for  non-payment  of  dues  as  similar,  so  far  as  the  above  ques- 
tion is  concerned,  to  the  making  of  the  contract  of  insurance  in  the 
first  instance;  hence,  we  are  not  to  consider  the  waiver  of  a  cause  of 
forfeiture  occurring  after  the  contract  is  made,  but  the  waiver  of  a 
material  condition  therein  at  its  inception.  This  distinction  should 
be  borne  in  mind,  because  there  is  a  marked  difference  in  law  between 
the  act  of  the  insurer  in  receiving  premiums,  assessments,  or  dues, 
with  knowledge  of  the  subsequent  violation  of  a  material  condition, 
which  was  originally  placed  in  the  policy  solely  for  his  benefit,  and 
the  waiving  of  such  condition  at  the  inception  of  the  contract ;  it  (the 
condition)  nevertheless  being  inserted  into  the  writing  which  is  exe- 
cuted and  accepted  by  the  parties. 

The  plaintiff  in  this  case,  who  is  the  assignee  of  the  policy,  and  who 
procured  the  renewal,  must  be  presumed,  notwithstanding  his  dis- 
claimer on  the  subject,  to  have  known  the  contents  thereof  when  it 
was  revived  or  renewed.  No  fraud  or  deception  being  practiced  upon 
him,  the  law  will  not  permit  him  to  say  that  be  was  ignorant  of  the 
conditions  contained  in  the  contract.  We  must  assume,  also,  that 
he,  as  well  as  the  agent,  Johnson,  was  aware  of  the  assured's  im- 
paired physical  condition  when  the  contract  was  renewed,  there  be- 
ing no  averment  in  the  complaint  to  the  contrary. 

It  is  therefore  true  that  plaintiff  paid  the  premium  for  the  revival 
of  the  policy,  and  took  the  assignment  thereof,  with  knowledge  of  the 
condition  mentioned,  and  also  with  knowledge  of  the  fact  that  the 
cause  of  forfeiture  thereunder  already  existed,  and  went  into  the 
transaction  with  his  eyes  open.  He  was  not  deceived  or  misled  as 
to  the  condition  in  question ;  nothing  is  disclosed  by  the  complaint 
to  show  that  it  was  alluded  to  or  discussed  by  himself  or  the  agent. 
He  now  insists  that,  solely  by  reason  of  Johnson's  knowledge  of  the 
assured's  intemperance  and  impaired,  health,  his  principal  is  estopped 
from  asserting  the  forfeiture. 

It  is  clear  that  a  gross  fraud  was  practiced  upon  the  company. 
This  is  one  of  the  leading  grounds  of  forfeiture.  It  is  a  matter  of  vi- 
tal importance  by  way  of  protection  to  the  insurer.  This  condition 
is  of  such  a  nature  that  the  presumption  of  waiver  should  rest  upon 
strong  and  unusual  circumstances.  We  would  about  as  soon  expect 
a  fire  insurance  company  to  waive  the  condition  rendering  a  policy 
void  if  the  fire  occasioning  the  loss  be  voluntarily  cet  by  the  owner  of 
the  property  for  the  purpose  of  obtaining  the  amount  of  the  risk. 
Plaintiff,  as  a  man  of  ordinary  good  sense,  must  have  known  that 
no  renewal  of  the  policy  would  have  been  permitted  had  the  company 
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been  actually  advised  of  the  existing  circumstances.  If  he  was  act- 
ing in  perfect  good  faith,  he  should  at  least  have  insisted  on  striking 
this  condition  from  the  contract.  The  situation  here  disclosed  is 
wholly  unlike  that  existing  under  certain  of  the  decisions  cited  by 
counsel  for  plaintiff  in  error,  where  the  assured  or  the  plaintiff  was 
the  innocent  victim  of  deception  practiced  by  avaricious  and  unscru- 
pulous agents. 

As  suggested  already,  a  fraud  was  practiced,  or  attempted  to  be 
practiced,  upon  the  company  by  its  agent.  If  plaintiff  and  the  agent 
actually  conspired  together  to  consummate  this  fraud,  of  course  the 
former  cannot  recover.  If  the  agent  alone  possessed  the  wrongful 
intent, — and  such  probably  was  the  fact, — plaintiff,  through  his  own 
negligence,  became  the  instrument  by  which  the  fraudulent  contract 
was  made.  It  would  seem  that  in  procuring  the  renewal  plaintiff 
must  have  relied  upon  one  of  two  contingencies  happening  in  case  of 
the  assnred's  decease :  either  that  the  company  would  not  discover 
the  fraud  of  its  agent,  or  that  the  law  would  create  an  estoppel  by  rea- 
son of  the  knowledge  of  Johnson  against  its  relying  upon  this  de- 
fense. In  either  view  he  can  hardly  be  regarded  as  entirely  inno- 
cent. 

Under  all  the  circumstances  here  presented,  we  do  not  deem  this  an 
appropriate  case  in  which  to  apply  the  doctrine  of  estoppel  or  waiver 
through  the  knowledge  and  conduct  of  agents,  recognized  by  the  su- 
preme court  of  the  United  States,  and  by  many  of  the  state  courts  of 
last  resort.  The  general  rule  is  that  parties  must  be  held  to  the  sol- 
emn declarations  contained  in  their  written  contracts ;  that  parol  proof 
of  matters  occurring  prior  to  or  at  the  time  of  executing  such  con- 
tracts, but  embodied  therein,  will  not  be  admitted  to  contradict  or 
vary  the  terms  thereof.  We  are  aware  that  to  this  rule  there  seem  to 
be  exceptions,  and  that  these  so-called  exceptions  are  sometimes  rec- 
ognized in  insurance  cases.  But  it  is  said  that  even  then  the  courts 
do  "not  admit  oral  testimony  to  vary  or  contradict  that  which  is  in 
writing;  that  the  reception  of  this  kind  of  proof  rests  upon  the  idea 
that  the  writing  offered  in  evidence  was  not  the  instrument  of  the  party 
whose  name  is  signed  to  it;  that  it  was  procared  under  such  circum- 
stances as  estopped  that  side  from  using  it  or  relying  on  its  contents ; 
not  that  it  may  be  contradicted  by  oral  testimony,  but  that  it  may  be 
shown  by  such  testimony  that  it  cannot  be  lawfully  used  against  the 
party  whose  name  is  signed  to  it."  Mr.  Justice  Miller  in  Insur^ 
ance  Co.  v.  Wilkinson,  13  Wall.  222. 

In  the  case  alluded  to,  the  discussion  arose  through  a  false  answer 
to  an  interrogatory  in  the  application.  A  question  calling  for  the 
cause  of  the  mother's  death,  and  her  age  at  the  time,  was  answered 
by  both  the  assured  and  her  husband  to  the  effect  that  they  had  no 
knowledge  whatever  on  the  subject;  but  the  agent,  after  interviewing 
of  by-standers,  wrote  the  answer  that  she  died  of  a  fever  at  the  age  oi 
40  years.    Upon  the  trial  of  the  suit  brought  to  recover  the  amount 
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of  the  policy,  it  was  proven  that  the  mother  died  at  the  age  of  23 
years.  There  was  also  evidence  that  her  death  resulted  from  consump- 
tion, but  the  jury  did  not  so  find.  The  court  sustained  the  recovery. 
As  to  what  would  have  been  held  had  it  appeared  that  the  assured 
and  her  husband,  for  whose  benefit  the  policy  issued,  then  knew  the 
cause  of  the  mother's  death  and  her  age  at  the  time,  we  are,  of  courae, 
not  advised.  When  the  application,  which  is  a  part  of  the  contract 
as  much  as  the  policy  itself,  was  signed,  the  applicant  was  not  aware 
that  the  answer  was  false.  Having  heard  the  statements  of  the  party 
questioned  by  the  agent,  he  probably  believed  them  to  be  true.  Be- 
sides, in  writing  down  this  answer,  the  agent  acted  entirely  upon  his 
own  responsibility.  It  is  a  very  different  case  even  from  that  where 
the  applicant  himself  innocently  gives  a  false  answer  to  a  material 
question,  upon  which  answer  the  agent  and  the  company  rely. 

By  analyzing  the  extract  above  given  from  the  decision  in  13  Wall, 
it  will  be  seen  that  there  must  be  inequitable  circumstances  such  as 
substantially  render  the  applicant  himself  the  innocent  victim  of  im- 
position or  fraud.  What  else  could  prevent  the  use  of  the  instrument 
against  him  or  estop  the  other  side  from  relying  upon  its  contents?. 

We  have  examined  the  decisions  cited,  and  diligently  searched  for 
others,  but  have  found  none  which  rest  upon  facts  similar  to  thi3se 
now  before  us.  So  far  as  we  have  discovered,  the  doctrine  of  adjudi- 
cated cases  would  fairly  warrant  us  in  sustaining  the  view  that  a 
waiver  of  the  condition  under  consideration  took  place,  or  that  an 
estoppel  to  the  company's  reliance  upon  it  can  be  held  to  exist.  It 
has  been  unnecessary  for  us  to  discuss  generally  the  doctrine  of 
estoppel  or  waiver  through  the  acts  of  the  officers  or  agents  of  insur- 
ance companies.  Neither  have  we  deemed  it  important  to  consider 
the  difference,  in  this  respect,  held  by  some  courts  to  exist  between 
the  ''old  line,*'  or  stock  insurance  corporation,  and  the  mutual  asso- 
ciation or  company,  to  the  latter  of  which  classes  defendant  belongs. 
If  we  were  to  accept  the  view  of  those  courts  which  hold  to  mutual 
companies  to  the  highest  degree  of  responsibility  for  the  conduct  of 
their  officers  or  agents,  still  we  could  not  sustain  plaintiff's  position. 
For,  as  already  shown,  he  is  not  before  us  in  the  attitude  of  one  who, 
without  fault  on  his  part,  is  the  innocent  victim  of  imposition  or  mis- 
representation practiced  by  an  unprincipled  agent. 

The  judgment  is  affirmed. 


McCoy  v,  Wilson. 
Filed  June  12,  1886. 
Invalid  Exf/:utiox —Effect  of  Acquiescence  of  Judgment  Drbtor — Sitbse- 
quENT  Action  for  Damages— Mkasuke  of  Damagkb. 

An  invalid  execution  being  acquiesced  in  by  the  judgment  debtor,  tlie  latter, 
in  a  sul»se>4uent  action  to  recover  damages  for  the  unlawful  taking  and  selling 
of  his  property,  can  recover  only  the  difference  between  the  sum  at  which  said 
property  was  sold  and  its- actual  value  at  the  time. 

Appeal  from  district  court,  Clear  Creek  county. 
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Wells,  Macon  dS  MeNeal  and  Morrison  dt  Fillins,  for  appellant. 

L.  C.  Roc/avell,  W,  T,  Hughes,  and  M.  J.  Briggs,  for  appellee. 

Beck,  C.  J.  The  appellant,  McCoy,  was  judge  of  the  county  court 
of  Clear  Creek  county  in  1878,  and  also  acted  as  clerk  of  said  court. 
In  September  of  that  year,  in  an  action  pending  in  his  court,  wherein 
one  Hawthorne  was  plaintiff,  and  the  appellee,  Henry  Wilson,  and  his 
brother,  David  R.  Wilson,  were  defendants,  a  joint  money  judgment 
was  entered  against  said  defendants.  David  R.  Wilson  prayed  and 
perfected  an  appeal  to  the  supreme  court,  but  the  appellee,  Henry, 
took  no  steps  to  reverse  or  avoid  the  }udgment.  While  the  appeal 
was  pending  and  undetermined,  the  said  McCoy  issued  an  execution 
upon  the  judgment  against  the  property  of  Henry  Wilson  and  deliv- 
ered it  to  the  sheriff  of  said  county  to  execute,  who  levied  the  same 
upon  and  sold  the  undivided  half  interest  of  said  Henry  in  a  planing- 
machine  and  steam-boiler.  The  entire  property  was  owned  jointly 
by  the  Wilson  brothers,  and  used  by  them  in  their  busiujBSS.  David 
R.  Wilson  procured  one  Thompson  to  purchase  the  property  at  the 
sheriff's  sale,  loaning  him  a  portion  of  the  purchase  money,  and  prom- 
ising him  to  take  the  property  off  his  hands,  and  pay  him  interest  on 
the  investment  until  he  did  so.  The  property  was  never  removed 
from  the  planing-mill,  nor  does  it  appear  that  the  business  was  in 
any  manner  interrupted  by  the  proceedings  now  complained  of.  Da- 
vid R.  Wilson  procured  a  conveyance  to  himself  from  Thompson, 
and,  according  to  his  testimony,  his  brother,  Henry,  now  pays  him,  as 
owner  of  the  entire  title,  the  sum  of  $25  per  month  as  rent  for  the 
use  of  the  half  interest  which  Henry  formerly  owned.  The  money 
realized  at  the  sheriff's  sale  was  applied  upon  the  judgment,  leaving 
only  a  small  portion  thereof  unsatisfied.  No  further  steps  appear  to 
have  been  taken  in  the  appeal  proceeding,  and  the  validity  of  the 
Hawthorne  judgment  would  seem  to  have  been  conceded  by  the  Wil- 
son  brothers  by  their  course  in  this  affair. 

In  regard  to  the  act  of  McCoy  there  certainly  was  no  authority  of 
law  for  the  issue  of  the  execution  while  the  appeal  was  pending,  and 
had  they  chosen  to  do  so,  both  defendants  might  have  treated  the 
proceedings  subsequent  to  judgment  as  utterly  void.  The  appeal  by 
David  stayed  all  proceedings  on  the  judgment,  under  section  356  of 
the  Code  of  1877  then  in  force.  The  brothc  however,  chose  to 
adopt  a  wholly  different  course.  David  procured  a  conveyance  from 
Thompson,  and  thereupon  Henry  acknowledged  him  to  be  owner  of 
the  full  title,  by  paying  him  a  monthly  sum  for  the  use  of  the  half 
interest  formerly  owned  by  him.  Henry  brought  this  suit  to  recover 
from  the  judge,  McCoy,  and  the  sheriff.  Watts,  damages  for  the  taking 
and  selling  his  property.  He  dismissed  the  action  as  to  the  sheriff, 
and  recovered  a  judgment  against  McCoy  for  the  full  value  of  his  in- 
terest in  the  property.     This  is  the  judgment  we  are  asked  to  review. 

The  principal  error  relied  on  was  giving  to  the  jury  the  following; 
instruction  for  the  plaintiff,  exception  to  which  was  duly  reserved: 
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"Whoever  issued  the  execution  is  liable  to  Henry  Wilson  for  the  value  of 
his  property,  with  ten  per  cent,  interest  from  December  18,  1878,  the  date  of 
the  levy,  to  the  present  time,  unless,  from  the  evidence,  you  believe  that  Henry 
Wilson  was  the  real  purchaser  at  the  sale.  And  if  you  believe  that  he  was 
the  real  purchaser,  through  Thompson,  at  the  sale,  then  and  in  that  case  Wil- 
son is  only  entitled  to  recover  the  amount  of  the  bid  at  the  sale,  which  is 
shown  to  have  been  0426,  with  interest  as  above  stated." 

We  are  of  opinion  the  above  instruction  does  not  lay  down  the  cor- 
rect rule  of  damages  upon  either  hypothesis  covered  by  it. 

So  far  as  the  Hawthorne  judgment  is  concerned  it  must  be  regarded 
in  this  case  as  a  valid,  judgment.  No  proof  was  offered  showing  any 
reversal  or  modification  of  it.  True,  Henry  Wilson  interposed  a  rep- 
lication to  the  answer  of  the  sheriff,  to  the  effect  that  he  was  never 
served  with  process,  and  neither  appeared  nor  authorized  any  appear- 
ance for  him,  but  offered  no  proof  in  support  of  such  allegations,  and, 
as  we  have  seen,  its  validity  was  tacitly  admitted  after  the  issuing  of 
the  execution,  by  both  of  the  Wilsons;  one  by  having  the  property  bid 
in  for  him,  and  the  other,  Henry,  by  ratifying  the  sale  and  receiving 
the  benefit  of  its  proceeds.  He  stands  before  us  as  acquiescing  in  all 
proceedings,  regular  and  irregular,  until  the  proceeds  of  the  irregular 
sale  were  applied  upon  his  indebtedness  to  Hawthorne,  when  he  brought 
this  suit  for  the  value  of  his  whole  interest  in  the  property  sold,  and 
recovered  a  judgment  therefor,  including  interest  thereon  from  time 
of  the  levy.  He  testified  that  the  whole  property  was  worth  $1,500, 
and  his  judgment  against  McCoy  was  $900.  This  was  more  than  he 
was  legally  entitled  to  under  the  circumstances. 

While  the  issuing  of  the  execution  was  a  void  act  and  rendered 
McCoy  liable  in  trespass,  Henry  Wilson  having  elected  to  ratify  the 
execution  sale,  as  he  must  be  held  to  have  done  by  his  conduct,  and 
having  received  the  benefit  of  the  money  realized  by  the  sale,  he  is 
only  entitled  to  recover  the  difference  between  the  real  value  of  his 
property  and  the  amount  for  which  it  was  sold  upon  execution,  no 
special  damages  having  been  proven.  He  cannot  accept  the  benefits 
realized  by  the  sale,  and  recover  a  judgment  also  for  the  full  value 
of  the  property  sold.  This  is  precisely  the  effect  of  the  present  judg- 
ment. The  plaintiff  made  no  effort  to  quash  the  execution,  to  re- 
strain or  set  aside  the  sale,  or  to  recover  the  property  itself.  Having 
apparently  acquiesced  throughout,  his  only  loss,  as  shown  by  the  rec- 
ord, is  that  accruing  by  reason  of  the  property  having  been  sold  be- 
low its  value.  His  own  estimate  of  the  value  of  his  property  was 
$750 ;  it  sold  for  $425.  The  difference  between  the  sums,  with  legal 
interest,  would  be  the  highest  sum  to  which  he  would  be  entitled  un- 
der the  proof. 

On  the  part  of  McCoy  there  was  an  effort  to  prove  that  Henry 
Wilson  was  the  real  purchaser  at  the  sheriff's  sale.  The  proof  does 
not  sustain  this  charge,  but  if  it  should  be  sustained  upon  another 
trial,  the  plaintiff  would  then  only  be  entitled  to  recover  nominal  dam- 
ages, together  with  such  special  damages  as  he  might  prove. 


Digitized  by 


Google 


Colo.]  PEOPLB  r.  aODDABD*  80] 

It  IB  argiied,  on  part  of  the  appellee,  that  none  of  the  testimbnj 
above  stated  should  be  considered  applicable  to  the  case  of  McCoy, 
since  he  filed  no  plea  of  justification.  In  answer  to  this  we  have  onJy 
to  remark  that  the  trial  below  was  a  joint  trial  as  to  both  defendants, 
McCoy  and  Watts,  and  no  objection  was  made  on  the  trial,  or  excep- 
tion taken,  concerning  the  point  now  raised ;  also  that  after  the  testi- 
mony was  in  upon  both  sides,  the  suit  was  dismissed  as  to  Watts,  and 
the  cause  there  submitted  to  the  jury  as  to  McCoy  upon  the  entire 
testimony.  No  motion  was  made  to  strike  out  or  exclude  any  of  the 
evidence,  and  no  instruction  was  asked  to  disregard  any  testimony 
that  had  been  introduced.  It  is  presumed  that  objectionable  testi- 
mony was  assented  to  if  no  objection  was  ofiFered  to  it  on  the  trial. 
It  is  a  general  rule  that  the  supreme  court  will  not  review  any  ques- 
tions except  such  as  appear  to  have  been  raised  in  the  court  below; 
and  this  rule  applies  with  peculiar  propriety  to  questions  of  variance, 
which,  if  raised  in  the  trial  court,  can  generally  be  removed  either  by 
further  proof  or  by  amendment.  Parties  are  not  entitled  to  object  in 
an  appellate  court,  for  the  first  time,  that  a  defense  relied  upon  was 
not  available.    Wells,  Law  &  Fact,  §§  685-684,  and  authorities  cited. 

The  judgment  is  reversed,  and  cause  remanded* 


(8  Colo.  4S2) 

Peoplb  ex  rel.  Thomas,  Atty.  Gen,,  v.  Goddard. 

Filed  June  17, 1885. 

Staiijte  — Colorado  — Qualification  op  Eijbctobs— Act  op  March  8,  1877— 
oonotitdtionality. 

The  qnalificAtioD  for  elective  officers  is  not  bo  foreign  to  the  title  of  the  act 
of  March  8,  1877,  or  so  foreign  to  the  ostensible  purpose  of  that  statute,  as  to 
make  it  obnoxious  to  the  constitution  of  Colorado. 

Quo  warranto, 

Tkeo.  H.  Thomas,  Atty.  Gen.,  Luther  S.  Dixon,  and  Thornton  H. 
Thomas,  for  the  People. 

Chas.  H.  Thomas,  Julius  B.  Bissell,  Joseph  W.  Taylor,  Clinton 
Reed,  Wm.  Kellogg,  and  C  J.  Thomson,  for  respondent. 

Beck,  G.  J.  The  information  filed  by  the  attorney  general  charges 
that  the  respondent,  while  a  candidate  for  the  office  of  judge  of  the 
Fifth  judicial  district,  entered  into  seven  corrupt  contracts  with  as 
many  different  electors  of  said  district,  and  that  all  of  said  contracts 
were  made  and  entered  into  by  the  respondent  for  the  purpose  of  se- 
curing his  election  to  said  office.  It  is  charged  that  the  respondent 
contracted  separately  with  all  these  several  individuals  to  the  effect 
that,  in  the  event  of  his  election,  he  would  appoint  each  one  of  them 
to  the  office  of  clerk  of  the  district  court  of  Lake  county  in  said  dis- 
trict, in  consideration  that  each  one  of  them  should  use  all  his  influ- 
ence and  expend  large  sums  of  money  in  inducing  and  influencing 
electors  to  vote  for  him ;  and  that,  in  pursuance  of  said  contracts. 
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said  persons  expended  divers  sums  of  money  in  inflnencing  a  large- 
part  of  the  electors  of  said  judicial  district  to  vote  for  the  respondent 
for  said  office.  It  is  further  charged  that,  upon  the  making  of  said 
contracts,  and  each  and  every  one  of  them,  the  respondent  immedi^ 
ately  became  a  disqualified  and  disabled  person,  in  law,  to  h»ve«  oc- 
cupy, or  enjoy  said  office. 

The  truth  of  these  several  charges  is  admitted  by  the  respondent's 
demurrer  to  the  information.  It  only  remains  for  us,  therefore,  %<y 
determine  whether  the  misconduct  charged  in  procuring  the  office 
disqualified  the  respondent  to  hold  and  administer  the  same  after  his. 
election.  It  must  be  apparent  to  every  citizen  that  if  such  disgrace- 
ful conduct  as  is  alleged  in  this  information  does  not,  ipso  facto,  dis- 
qualify one  from  administering  an  office  procured  by  the  use  of  such 
means  the  law  is  defective  in  this  particular. 

We  desire  in  the  first  place  to  compliment  the  counsel  engaged  in 
the  presentation  of  this  case  to  the  court  for  the  able  manner  in  which 
they  have  discussed  the  several  questions  arising  upon  the  demurrer. 
The  arguments,  both  on  part  of  the  people  and  the  respondent,  dis- 
played learning  and  research,  and  they  very  materially  aided  the 
court  in  its  investigation  of  the  subject. 

We  have  made  a  careful  examination  of  the  various  cases  cited,  so 
far  as  the  books  were  accessible,  and  we  are  free  to  say  that  but  for 
the  existence  of  the  statute,  referred  to  in  the  oral  argument,  bat  not 
discussed  in  the  briefs,  the  theory  of  the  prosecution  could  and  would 
be  sustained.  But  conceding  that  the  statute  of  5  &  6,  Edw.  VI.  c. 
16,  was  adopted  by  the  territorial  legislature  in  1861,  and  that  it  was 
continued  in  force  by  section  1  of  the  schedule  to  the  state  constitu- 
tion, and  that  the  eSect  of  this  statute  is  to  disqualify  a  person  from 
holding  an  office  who  has  resorted  to  corrupt  means  to  obtain  it,  yet 
we  are  reluctantly  forced  to  the  conclusion  that  the  first  state  legis- 
lature repealed  the  statute,  so  far  as  the  present  case  is  concerned. 
That  body  passed  an  act  entitled  "An  act  regulating  elections  and  re- 
pealing all  territorial  acts  upon  the  subject."  It  was  approved  March 
8,  1877.  Section  4  of  this  act  provides  as  follows:  "Every  qualified 
elector  shall  be  eligible  to  hold  any  office  for  which  he  is  an  elector, 
except  as  otherwise  provided  by  the  constitution."  The  constitution 
enjoins  upon  the  legislative  assembly  the  duty  of  passing  laws  to 
preserve  the  purity  of  the  ballot,  but  that  instrument  does  not  make 
the  specific  misconduct  charged  in  this  information  a  disqualification 
to  hold  office. 

We  have,  then,  an  old  English  statute,  which,  if  in  force  as  to  the 
case  presented,  would  authorize  a  judgment  of  ouster  upon  the  facts 
stated  in  this  information;  but  we  have  also  a  state  statute  passed 
since  the  adoption  of  the  former,  the  effect  of  which  is  to  declare  the 
respondent  duly  eligible,  though  guilty  of  the  acts  charged,  such  acts 
constituting  a  misdemeanor  only,  whicli  does  not  disqualify  him  as  an 
elector.     We  refer  to  section  1227  of  the  General  Statutes,  which% 
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operates  to  repeal  section  875  thereof  in  this  particular.  Section  4 
of  tl!;e  act  of  1877  is  irreconcilably  inconsistent  with  the  English  stat- 
ute in  the  particular  mentioned;  the  consequence  is  that  the  later 
act  must  prevail.  We  know  of  no  rule  of  construction  applicable  to 
the  case  which  will  avoid  this  result. 

The  general  rule  that  a  general  statute  does  not  repeal  a  special  oi* 
particular  statute  does  not  apply,  for  the  reason  that  the  statute  of 
Edward  VI.  cannot  be  said  to  be  either  a  special  or  a  particular  stat- 
ute. Had  it  been  of  such  a  nature  it  would  never  have  been  brought 
to  the  shores  of  this  continent  by  the  early  colonists  from  England, 
nor  would  it,  as  a  part  of  the  commop  law,  ever  have  become  the  rule 
of  decision  in  any  part  of  this  country.  It  was  only  the  public  laws 
of  the  mother  country,  and  those  of  a  general  nature,  which  found 
their  way  into  the  jurisprudence  of  this  country.  This  point  was 
made  by  the  relator  upon  the  argument,  and  authorities  were  cited  to 
show  that  the  statute  of  Edward  VI.  was  regarded  as  a  public  law  in 
England;  that  the  judges  ex  officio  took  notice  of  it;  and  because  it 
was  a  general  law,  ana  not  local  or  special,  it,  with  other  general 
laws  of  that  country,  became  the  rule  of  decision  on  this  side  of  the 
Atlantic  prior  to  its  adoption  by  state  conventions,  and  prior  to  its 
enactment  by  state  legislatures.  It  was  this  characteristic  that 
brought  it  within  the  adopting  act  of  the  Colorado  legislature  of  1861, 
which  declared  that  the  common  law  of  England,  so  far  as  the  same 
was  applicable  and  of  a  general  nature,  and  all  acts  of  the  British 
parliament  made  in  aid  of  or  to  supply  the  defects  of  the  common 
law  prior  to  the  fourth  year  of  James  I.,  (with  certain  exceptions,) 
and  which  were  of  a  general  nature,  and  not  local  to  that  kingdom, 
should  be  the  rule  of  decision  here,  and  should  be  considered  of  full 
force  until  repealed  by  legislative  authority.  It  is  such  an  act  as  is 
clearly  susceptible  of  repeal  by  implication.  The  inconsistency  be- 
tween its  provisions  and  those  of  section  4  of  the  act  regulating  elec- 
tions is  patent,  and,  if  the  latter  section  is  valid,  it  undoubtedly 
works  a  repeal  of  the  English  statute,  so  far  as  the  facts  of  this  case 
are  concerned.       ^ 

The  only  source  of  doubt  as  to  the  validity  of  the  section  in  ques- 
tion is  whether  it  is  germane  to  the  title  of  the  act  in  which  it  appears. 
The  question  is  a  close  one  and  not  free  from  doubt.  Our  constitu- 
tion prohibits  the  passage  of  bills  containing  more  than  one  subject, 
and  makes  void  so  much  of  any  act  as  shall  not  be  expressed  in  its 
title.  Const,  art.  5,  §  21.  Provisions  of  this  character  are  usually 
inserted  in  constitutions,  the  object  being,  as  was  stated  by  the  su- 
preme court  of  Iowa,  to  prevent  the  union  in  the  same  act  of  incon- 
gruous matters,  and  of  objects  having  no  connection  or  no  relation. 
State  V.  County  Judge,  2  Iowa,  2S0.  But  Mr.  Cooley  says  the  general 
purpose  of  these  provisions  is  accomplished  when  a  law  has  but  one 
general  object  which  is  fairly  indicated  by  its  title.  Cooley,  Const. 
Lim.  144.     This  learned  author  further  says  in  the  same  connection: 
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"To  require  every  end  and  means  necessary  or  convenient  for  the  accom- 
piishment  of  this  general  object  to  be  provided  for  by  a  separate  act  relating 
to  that  alone,  would  not  only  be  unreasonable,  but  would  actually  render  leg^ 
islation  Impossible.'* 

Courts  and  law  writers  have  said  that  the  generality  of  the  title  of 
a  bill  is  no  objection  to  it,  and  that  it  is  not  required  that  the  body 
of  a  bill  shall  be  a  repetition  of  its  title.  The  lamented  Thatcher, 
when  chief  justice  of  this  court,  in  commenting  upon  the  constitu- 
tional provisions  referred  to,  used  the  following  language,  which  has 
since  been  accepted  as  the  true  interpretation  of  the  provision : 

"That  under  our  constitution  so  much  of  any  act  as  is  not  directly  germane 
to  the  subject  expressed  in  the  titlef  is  without  force:  that  the  provision,  in- 
stead of  being  only  a  rule  of  the  general  assembly  to  regulate  their  procedure, 
is  a  mandatory  declaration  of  an  essential  condition  to  the  validity  of  legisla- 
tive enactments."    Central  &  G.  R,  Co,  v.  People,  5  Colo.  41. 

If  subjects  diverse  in  their  natures,  having  no  necessary  connection 
with  each  other,  be  joined  together  in  a  bill,  or  subjects  be  inserted 
of  which  the  title  gives  no  intimation,  it  is  an  imposition  upon  the 
legislature  and  the  public  as  well,  and  constitutes  the  very  evil  against 
which  the  constitution  sought  to  guard.  But  as  we  said  in  Golden 
Canal  Co.  v.  Bright,  6  Pac.  Rep.  142 :  "This  constitutional  inhibition 
must  have  a  reasonable  construction.  It  is  enough  if  the  bill  treats 
of  but  one  general  object,  and  that  object  is  expressed  in  the  title. 
To  require  that  each  subdivision  of  the  subject,  each  and  every  of 
the  end  and  means  necessary  or  convenient  for  the  accomplishment 
of  the  object,  must  be  specifically  mentioned  in  the  title,  would  greatly 
indpede  and  embarrass  legislation." 

The  act  in  question  relates  to  the  general  subject  of  elections,  and 
to  say  that  the  qualifications  of  those  to  be  elected,  as  well  as  the 
qualifications  of  the  electors,  is  not  germane  to  the  subject,  might 
produce  disastrous  consequences.  If  such 'a  ruling  should  be  made 
it  might  serve  as  a  precedent  for  annulling  the  act  in  other  essential 
particulars  certainly  not  more  germane  to  the  title  than  this  one. 
The  act  has  been  in  force  for  eight  years,  and  valuable  rights  have 
accrued  under  it.  To  declare  an  act  of  the  legislature  unconstitu- 
tional is  always  a' delicate  duty,  and  one  which  courts  do  not  feel  au- 
thorized to  perform,  unless  the  conflict  between  the  law  and  the  con- 
stitution is  clear  and  unmistakable.  We  are  not  prepared  to  say  that 
the  qualification  for  elective  offices  is  so  foreign  to  the  title  of  the  act 
of  March  8,  1877,  or  so  foreign  to  the  ostensible  purpose  of  that  stat- 
ute, as  to  make  it  obnoxious  to  the  constitutional  provision  referred 
to.  It  must  be  admitted  that  the  insertion  of  this  rule  of  qualifica- 
tion was  unfortunate,  and  that  the  provisions  of  the  statute  of  Ed- 
ward VI.  are  much  more  salutary  upon  this  point,  and  ought  to  re- 
ceive legislative  recognition. 

The  demurrer  will  be  sustained. 
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BUPREMB  COURT  OF  CALIFORNIA, 


Ex  parte  Lou  Ah  Sun.     (No.  20,090.) 

Filed  June  17, 1885. 

Ckimxnaii  Law^Misdembakor— Jubisdiction  bt  Ck>NSBNT  —  Chaitob  of  Place 
OF  Trial. 

In  a  prosecution  for  misdemeanor,  commenced  before  one  justice  of  the  peace, 
but  transferred  for  trial  to  anotlier  justice  of  the  same  county,  without  any  af- 
fidavit for  tbu  cluinge,  such  as  required  by  statute,  (Cal.  Penal  Code,  ^  1431,) 
an  appearance  by  the  accused,  and  submission  to  the  jurisdiction  of  the  trial 
court,  without  any  objection  thereto,  confers  jurisdiction  by  consent  on  the 
trial  court. 

• 

Application  for  writ  of  habeas  corpus. 

Jackson  Hatch,  J.  V,  Lewis,  and  Jones  dt  Martin,  for  petitioner. 

Chiptnan  dt  Garter  and  L.  V.  Hitchcock,  contra. 

Thornton,  J.  The  petitioner  was  prosecuted  for  a  misdemeanor, 
committed  in  violation  of  section  418  of  the  Penal  Code.  The  prose- 
cution was  commenced  before  Justice  of  the  Peace  Gednf.y,  for  the 
county  of  Tehama,  and  by  him  transferred  to  the  court  of  a  justice 
of  the  peace  named  Comstoge,  of  the  same  county,  for  trial.  The  trial 
took  place  before  Justice  Gomstock,  and  resulted  in  the  conviction  of 
the  petitioner.  He  is  now  imprisoned  upon  a  commitment  issued  on 
such  conviction,  and  this  application  is  made  to  be  discharged  there- 
from. 

It  is  argued  that  the  place  of  trial  was  changed  in  a  mode  not  pro- 
vided  by  law,  and  we  are  referred  on  this  point  to  section  1431  of  the 
Penal  Code.  It  appears  from  that  section  that  the  place  of  trial  can 
be  changed  on  the  affidavit  of  defendant,  or  on  affidavits  of  other 
persons,  showing  the  existence  of  a  state  of  matters  which,  under  the 
section  cited,  justifies  such  change.  No  affidavit  was  made  in  this 
case,  and  it  is  argued  from  this  that  Justice  Comstock  had  no  juris- 
diction to  try  the  case.  But  the  petitioner  appeared  before  Justice 
Comstock,  was  tried  and  convicted,  without  any  objection  to  the  juris- 
diction. The  ofifense  (a  misdemeanor)  is  charged  to  have  been  com- 
mitted in  Tehama  county,  and  of  such  offenses  every  justice  of  the 
peace  of  that  county  has  jurisdiction.  Code  Civil  Proc.  §  11 5.  There 
is,  then,  no  difficulty  as  to  jurisdiction  of  the  subject-matter,  and 
under  the  circumstances  of  this  case  the  petitioner,  having  appeared 
and  submitted  to  the  jurisdiction  of  the  trial  court  without  making 
any  objection  thereto,  I  am  of  opinion  that  the  court  had  jurisdiction 
of  the  person  of  the  petitioner  by  his  consent,  and  it  is  settled  law 
that  consent  can  give  jurisdiction  of  the  party,  though  not  of  the  sub- 
ject-matter. 

Though  the  point  is  not  material  here,  I  will  say  that,  in  my  judg- 
ment, tl^e  complaint  is  sufficient,  and  sets  forth  facts  constituting  an 
offense.  The  judgment  is  not  void,  but  regular  in  all  respects.  The 
v.7p,no.6— 20 
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prisoner  can  be  discliarged  under  it,  after  he  is  imprisoned,  by  paying 
the  remainder  of  the  fine  due,  after  being  credited  at  the  rate  of  one 
dollar  a  day  for  as  many  days  as  he  has  suffered  imprisonment. 
Writ  denied,  and  petitioner  remanded. 


(67  Cal.  124) 

Gebald  v.  J.  M.  Brunswick  &  Balrb  Co.     (No.  8,526.) 

Filed  June  22,  1885. 

New  Trial  foh  Insufficiency  of  Evidence  Discretionary. 

A  motion  for  a  new  trial  uo  the  ground  of  insutiieiencv  of  the  evidence  to 
jusiify  thu  verdict,  ia  addressed  to  the  sound  legal  discretion  of  the  court,  and 
an  order  thereon  will  not  be  interfered  with  on  appeal,  except  for  manifest 
abuse  of  such  discretion. 

Department  2.  Appeal  from  the  superior  conrt  of  the  city  and 
county  of  San  Francisco. 

jT.  J.  Crowley  and  A.  Comte,  Jr.,  for  appellant. 

Rothschild  dt  Marx  and  J.  E.  McElrath,  for  respondent. 

Thornton,  J.  The  specifications  of  the  particulars  in  which  the 
evidence  was  insuflficient  to  justify  the  verdict  are  suflScient,  This 
appeal  is  from  an  order  granting  a  new  trial,  on  motion  of  the  defend- 
ant. The  only  ground  on  which  the  court  below  could  have  granted 
it,  was  the  insufficiency  of  the  evidence  to  justify  the  verdict;  and  it 
has  been  uniformly  held  by  this  court  that  a  motion  for  a  new  trial 
on  this  ground  is  addressed  to  the  sound  legal  discretion  of  the  court, 
and  that,  on  appeal  from  an  order  of  the  trial  court  granting  such  new 
trial,  this  court  will  not  reverse  the  order  unless  it  appears  that  ther^ 
lias  been  a  manifest  abuse  of  such  discretion.  Hall  v.  The  Emily 
IV- Mug,  33  Cal!  522;  Phelps  v.  Union  C.  M.  Co.  39  Cal.  410;  Pierce 
V.  SchadeUy  55  Cal.  406;  Bronner  v.  Wetzlar,  Id.  419.  We  find  no 
abuse  of  discretion  here,  though  the  evidence  is  conflicting.  Oulla^ 
han  V.  Starbuck,  21  Cal.  413;  Dickey  v.  Davis,  39  Cal.  565. 

Order  affirmed. 

We  concur :     Sharpstbin,  J. ;  Myriok,  J, 
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(2  Cal.  Unrep.  486) 

Martin  v.  Vandbrhoof,     (No.  9,745,) 

Filed  June  17, 1S85. 

Statement  on  Motion  for  New  Trial— Bufficibncy  op. 

A  statement  on  motion  for  a  new  trial,  if  neither  signed  nor  certified  by  the 
judge  of  the  court  below,  will,  on  appeal,  be  stricken  out. 

Department  1.  Appeal  from  the  superior  court  of  Sonoma  county. 
Hearing  on  a  motion  to  dismiss  the  appeal,  and  also  to  strike  out  the 
80-caIled  statement,  on  motion  for  a  new  trial,  on  the  ground  that  it 
'was  not  certified  by  the  judge  of  the  court  below,  as  required  by  stat- 
ute.    Code  Civil  Proc.  Cal.  §  659. 

JD.  C.  Allen  and  W.  W.  Porter,  for  appellant. 

A.  B,  Ware,  for  respondent. 

By  the  Court.  The  motion  to  strike  out  the  so-called  statement 
on  motion  for  a  new  trial  is  granted.  The  motion  to  dismiss  the  ap- 
peal is  denied. 
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SUPREME  COURT  OF  OREGON. 

(12  Or.  308) 

Pruden  v.  Grant  Co. 

Filed  June  2, 1885. 

LlABILITT  OF  COUKTT  UPON  ItS  CONTRACTS — COUNTT  AS   MbdIDIC   FOR  ACTS  OF 

BovKHKiON  State. 

Where  a  county  deals  with  a  party  in  its  corporate  capacity,  and  violates  its 
obligation  or  duty,  it  may  be  sued  the  same  as  a  natural  person ;  but  where  the 
sovereign  power  of  the  state  is  exercised  through  a  county  organization,  a 
claim  to  compensation,  created  in  discharge  of  a  duty  in  such  a  case,  must  be 
adjusted  in  the  mode  pointed  out  by  law. 

Appeal  from  Grant  county. 

Morton  D.  Clifford,  Diet.  Atty.,  C.  W.  Parrish,  and  Oeorge  H.  Will' 
iarns,  for  appellant. 

L.  L.  McArthur,  for  respondent.  , 

Thayer,  J.  The  court,  upon  consideration  of  this  case,  is  of  opin- 
ion that  the  decision  in  Cook  v.  Multnomah  Co.  8  Or.  170,  is  decisive 
of  the  question  involved  here.  The  service  which  the  respondent  was 
required  to  perform  was  for  the  public  benefit,  and  while  he  is  enti- 
tled, under  the  constitution  of  the  state,  to  just  compensation  there- 
for, yet  he  must  acquiesce  in  the  mode  prescribed  by' law  to  obtain 
it.  The  coroner  subpoenaed  him  as  a  physician  and  surgeon  to  attend 
the  inquest,  and,  under  the  law,  it  became  his  duty,  in  the  presence 
of  the  jury,  to  inspect  the  body  of  the  deceased,  and  give  a  profes- 
sional opinion  as  to  the  cause  of  the  death.  Grim.  Code,  §  455.  It 
then  became  the  coroner's  duty  to  return  to  the  county  court  a  state- 
ment of  the  expense  attending  the  inquest,  which  that  court  was  re- 
quired to  audit  and  pay  to  the  persons  to  whom  the  items  thereof 
were  due,  in  the  same  manner  as  ordinary  claims  against  the  county. 
Id.  463.  The  court  is  of  opinion  that,  in  auditing  an  account  for 
services  in  such  cases,  where  the  amount  of  compensation  is  not  fixed 
by  law,  it  is  the  duty  of  the  county  court  to  inquire  into  and  ascer- 
tain the  same,  and  thai  the  amount  so  determined  upon  and  paid, 
must  be  regarded  as  just  compensation  for  the  services  performed; 
that  the  county  court  acts  judicially  in  such  a  case;  that  its  acts  con- 
stitute the  transaction  of  county  business;  and  that  when  it  exercises 
its  functions  in  determining  the  amount  of  the  claim  erroneously,  or 
exceeds  its  jurisdiction  to  the  injury  of  a  substantial  right  of  the  claim- 
ant, its  decision  may  be  reviewed  by  writ  of  review,  as  provided  in 
the  Code  of  Civil  Procedure. 

The  case  is  unlike  that  of  Crossan  v.  Wasco  Co.  10  Or.  111.  There 
the  amount  of  compensation  for  tho  services  was  prescribed  by  stat- 
ute. Nor  is  the  investment  of  the  county  court  with  such  jurisdiction, 
and  limiting  the  remedy  of  a  claimant  to  its  exercise  in  such  a  case,  the 
violation  of  any  constitutional  right  of  trial  by  jury.     No  action  can 
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be  maintained  against  a  county,  under  the  laws  of  this  state,  except 
upon  a  contract  made  by  such  county  in  its  corporate  character,  and 
within  the  scope  of  its  authority,  or  for  an  injury  to  the  rights  of  a 
party  arising  from  some  act  or  omission  of  such  county.  Civil  Code, 
§  347.  Where  a  claim  to  compensation  for  services  has  been  created 
by  the  officers  of  a  county  in  the  discharge  of  a  public  duty  enjoined 
by  law,  which  is  made  chargeable  upon  the  county,  and  the  amount 
is  not  prescribed  by  statute,  the  claimant  cannot  maintain  an  action 
thereon  against  the  county,  but  must  submit  to  the  adjustment  of  the 
county  court,  as  before  mentioned.  Where  a  county  deals  with  a 
party  in  its  corporate  capacity,  and  violates  its  obligation  or  duty,  it 
may  be  sued  the  same  as  a  natural  person;  but  where  the  sovereign 
power  of  the  state  is  exercised  through  a  county  organization, — em- 
ploys the  latter  as  a  means  and  agency  for  the  purpose  of  regulating 
and  controlling  affairs  which  are  for  the  benefit  of  the  whole  commu- 
nity,— a  claim  to  compensation,  created  in  the  discharge  of  a  duty  in 
such  a  case,  must  be  adjusted  in  the  mode  pointed  out  by  law.  The 
ordinary  remedy  for  the  enforcement  of  a  right  is  not  necessarily  re- 
served to  such  a  claimant.  It  is  optional  with  the  legislature  to  give 
that  or  some  other  substantial  remedy,  and,  in  the  opinion  of  the 
court,  it  has  done  the  latter  in  the  class  of  cases  referred  to.  The  de- 
murrer, therefore,  to  the  complaint  should  have  been  sustained. 

The  judgment  must  consequently  be  reversed,  and  the  case  re- 
manded to  the  court  below  for  further  proceedings^  as  above  indicated. 

Waldo,  C.  3.,  did  not  sit  in  this  case. 

(12  Or.  311) 

Eeabnet  v.  Snodobass  and  others. 
Filed  June  3, 1885. 

Appellate  Court— Motion  for  a  New  Trial. 

An  order  upon  a  motion  for  a  new  trial  cannot  be  considered  in  review  by 
an  appellate  cuurt. 

Appeal  from  Umatilla  county. 

R.  WilliamSy  for  appellant. 

W,  Lair  Hill  and  H.  Y.  Thovipson,  for  respondents. 

Waldo,  C.  J.  This  case  is  before  us  on  a  petition  for  a  rehearing. 
The  action  was  brought  against  Foster,  Beeves,  Snodgrass,  and  Mi- 
nor, as  partners  and  principals,  and  R.  G.  Thompson  as  surety,  on  a 
promissory  note  executed  by  Foster  in  the  name  of  the  partnership, 
Foster,  Eeeves  &  Co.,  and  signed  by  R.  G.  Thompson  as  surety, 
Snodgrass  and  Minor,  the  appellants  here,  denied  the  complaint. 
They  also  set  up  as  a  separate  defense  that  the  note  was  given  in 
execution  of  a  contract  made  by  Foster  &  Eeeves  with  the  plaintiflF, 
to  which  contract  they  were  and  are  strangers,  and  they  also  set  up 
what  they  claim  to  have  been  the  actual  business  relations  between 
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the  alleged  partners,  which  did  not  extend  to  the  transaction  in  ques- 
tion. The  so-called  separate  defense  was,  doubtless,  immaterial,  and 
might  have  been  stricken  oat  on  motion. 

When  the  case  was  first  before  ns  we  examined  it,  in  effect,  as  if  it 
were  before  ns  on  a  motion  for  a  new  trial.  The  case  is,  in  fact,  here 
on  a  bill  of  exceptions,  on  appeal,  as  a  substitute  for  a  writ  of  error. 
The  distinction  is  important.  In  the  latter  case  we  have  nothing  to 
do  with  the  merits  of  the  verdict,  or  with  the  evidence  as  a  whole, 
which  has  been  set  out  in  full  in  the  transcript.  Only  so  much  of 
the  testimony  should  be  put  into  a  bill  of  exceptions  as  is  necessary 
to  explain  the  exceptions  taken.  Johnston  v.  Jones,  1  Black,  220.  At 
the  same  time,  the  record  should  show  the  relevancy  of  the  exception 
to  the  issue.     Hughes  v.  Parker,  .1  Port.  141. 

No  writ  of  error  lay  at  common  law,  or  under  the  statute  of  Edw» 
L,  to  the  decision  on  a  motion  for  a  new  trial.  ''A  new  trial,"  saya 
Tucker,  J.,  in  Kinney  v.  Beverly,  2  Hen.  &  M.  327,  **  is  only  a  new 
invention  introduced  on  account  of  the  severity  of  the  judgment  of  aU 
taint,  to  avoid  which  it  was  thought  best  to  proceed  in  a  milder  way,, 
and  so  new  trials  were  introduced."  "An  application  for  a  new  trial 
was  not  a  matter  of  right.  It  was  granted  ex  gr.,  to  prevent  a  fail- 
ure of  justice."  Gibson,  C.  J.,  said  that  a  writ  of  error  founded  on  & 
mistake  of  the  jury  in  deciding  facts  would  be  a  novelty  in  our  juris* 
prudence,  {Burd  v.  Dansdale,  2  Bin.  90 ;)  or,  as  he  expressed  it  in  5td- 
well  V.  Evans,  1  Fenr.  &  W.  383,  S.  G.  21  Amer.  Dec.  387,  it  is  not 
the  business  of  the  court  on  a  bill  of  exceptions  to  judge  of  the  quan- 
tum of  proof,  or  to  correct  the  errors  of  the  jury.  A  /'bill  of  excep- 
tions," as  the  very  expression  shows,  must  contain  exceptions.  U,  S. 
V.  Jarvis,  3  Wood.  &  M.  G.  G.  225.  But  an  exception  lay  only  for 
some  error  of  law  occurring  at  the  trial.  Onondaga  Ins.  Co.  v.  Mi- 
nard,  2  N.  Y.  98 ;  Walton  v.  U.  S.  9  Wheat.  657;  DoddHdge  v.  Gaines, 
1  McArthur,  339.  This  definition  has  been  incorporated  into  our 
civil  procedure  act.  Gen.  Laws  Or.  151,  §  227.  A  motion  for  a  new 
trial  was  made  after  verdict  and  before  judgment,  and  hence  no  ex^ 
ception  lay  to  any  ruling  made  on  such  motion.  The  reason  arose 
out  of  the  nature  of  a  motion  for  a.  new  trial  itself,  in  which  the  car- 
dinal object  was  not  to  correct  the  errors  of  the  court,  but  of  the  jury. 
The  first  reported  case  where  a  new  trial  was  granted,  (Wood  v.  Oun* 
ston.  Styles,  466,)  in  the  time  of  the  Protectorate,  was  to  gisre  a  sec- 
ond jury  the  opportunity  to  correct  an  error  of  the  first.  Glyn,  C.  J., 
said  in  that  case  that  it  was  for  "the  people's  benefit"  that  new  triala 
should  sometimes  be  had.  But  he  seems  not  to  have  forgotten  that 
the  power  might  easily  be  exercised  to  their  detriment.  The  discre* 
tion  of  courts  has  sometimes  been  called  the  law  of  tyrants. 

Lord  Eenyon  said,  in  Calcraft  v.  Oibbs,  5  Term  B.  20,  that  an  ap- 
plication for  a  new  trial  was  a  direct  appeal  to  the  laws  and  justice 
of  the  country,  and  could  not  be  tried  and  disposed  of  on  any  other 
rule.     So,  in  Rex  y.  Mawhey,  6  Term  B.  638,  he  said: 
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"I  think  the  rule  was  correctly  stated  by  the  counsel  for  the  defendants, 
that  In  granting  new  trials  the  court  knew  no  limitations  except  in  some  ex- 
cepted cases;  but  they  will  either  grant  or  refuse  a  new  trial  as  will  tend  to 
the  advancement  of  justice.*-* 

And  see  Buller,  J.,  Wilkinson  v.  Payne,  4  Term  E,  4G8;  Amhurst, 
J.,  Edmondson  v.  Machell,  2  Term  R.  5;  Lord  Mansfield,  Bright  v. 
Eynon,  1  Burr.  393;  Hewitt  v.  Jones,  72  111.  218.  So  it  is  said  in 
Smith  V.  Brampston,  2  Salk.  644,  note,  that  where  complete  and  sub- 
stantial justice  has  been  done,  a  new  trial  will  not  be  granted,  though 
the  judge  who  tried  the  case  may  have  been  mistaken  in  point  of  law ; 
nor  will  the  court  give  a  second  chance  to  an  unanswerable  defense, 
though  the  verdict  be  against  the  weight  of  evidence  and  the  strict 
rule  of  law.  In  McLanahan  v.  Universal  Ins.  Co.  1  Pet.  183,  Mr. 
Justice  Story  said : 

"It  is  to  be  considered  that  these  points  do  not  come  before  this  court  on  a 
motion  for  a  new  trial  after  verdict,  addressing  itself  to  the  sound  discretion 
of  the  court.  Jn  such  cases  the  wliole  evidence  is  examined  with  minute  care, 
and  the  inferences  which  a  jury  might  properly  draw  from  it  are  adopted  by 
the  court  itself.  If,  therefore,  upon  the  whole  case,  justice  has  been  done 
between  the  parties,  and  the  verdict  is  substantially  right,  no  new  trial  will 
be  granted,  altliough  there  may  iiave  been  some  mistakes  committed  at  the 
trial.  The  reason  is  that  the  application  is  not  matter  of  absolute  right  in  the 
l)arty,  but  rests  in  the  judgment  of  the  court,  and  is  to  be  granted  only  when 
it  is  in  furtherance  of  substantial  justice.  The  case  is  far  different  upon  a 
writ  of  error,  bringing  the  proceedings  at  the  trial,  by  a  bill  of  exceptions,  to 
the  cognizance  of  the  appellate  court.  The  directions  of  the  court  must  then 
stand  or  fall  upon  their  own  intrinsic  propriety  as  matter  of  law." 

The  practice  in  England  in  regard  to  new  trials  seems  to  have  been, 
when  the  trial  was  at  nisi  prius,  to  get  leave  of  the  judge  who  pre- 
sided at  the  trial  to  move  for  a  new  trial.  If  leave  were  granted, 
the  motion  was  heard  on  the  judge's  report  before  court  in  bank  at 
Westminster,  and  the  decision  was  final.  Miller  v.  Baker,  20  Pick. 
285;  Johnson  v.  Macon,  1  Wash.  (Va.)  5. 

There  is  no  express  provision  in  our  Code  of  Civil  Procedure  for 
the  review  of  the  decision  of  a  circuit  court  on  a  motion  for  a  new 
trial.  The  Code  has  defined  an  exception,  which  must  bo  taken  be- 
fore verdict.  A  bill  of  "exceptions,  **  therefore,  will  not  lie  more  than 
at  common  law.  An  appeal  may  be  taken  from  an  order  aflfecting  a 
substantial  right,  and  which,  in  effect,  determines  the  action  so  as  to 
prevent  a  judgment.  Section  625.  An  order  denying  a  new  trial 
does  not  affect  a  substantial  right.  Until  the  right  of  appeal  is  cre- 
ated by  statute  it  does  not  exist  as  a  strict  legal  right,  nor  does  it 
determine  the  action  so  as  to  prevent  a  judgment.  So  it  is  not  a 
final  order  under  the  same  section,  affecting  a  substantial  right,  or 
made  in  a  proceeding  after  judgment.  Such  an  order  is  not  made 
after  judgment.  The  motion  suspends  the  judgment.  Trvett  v,  Legg, 
32  Md.  149:  Page  v.  Cole,  123  Ma^ss.  93.  It  is  not  an  intermediate  or- 
der involving  the  merits  of  the  action  under  section  535.  See  opinion 
of  Selden,  J.,  St.  John  v.  West,  4  How.  Pr.  332.    Title  8,  Gen.  Laws 
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Or*  p.  153,  provides  for  what  eauses  a  yerdiot  maj  be  Bet  aside  and 
a  new  trial  granted.  Every  cause  mentioned  depends  on  a  qaestioi^ 
of  faot  except  the  last,  and  certain  cases,  probably,  under  the  first 
subdivision.  The  sufficiency  of  the  evidence  under  the  sixth  subdi* 
vision  is  a  question  of  fact,  though  whether  there  be  any  evidence  ia 
a  question  of  law.  Bullbb,  J.,  Carpenter*4  Co.  v.  Hayward,  1  Doug,. 
876. 

It  has  been  expressly  decided  by  this  court  that  an  appeal  will  not 
lie  in  such  cases  from  a  decision  on  a  question  of  fact.  Thus  Boisb^ 
J.,  in  State  v.  Fitehugh,  2  Or.  236,  said: 

''As  to  those  matters  which  were  contained  in  the  affidavits  filed  in  support 
of  the  motion  for  a  new  trial,  they  were  questions  of  fact,  and  were  addressed 
to  the  sound  discretion  of  the  circuit  court,  and  are,  therefore,  not  the  sub* 
Ject  of  review  here. " 

And  in  Hallock  v.  Portland,  8  Or.  29,  Pbim,  3.,  said : 

**  As  the  motion  for  a  new  trial  was  founded  wholly  upon  the  insufficienqr 
of  the  evidence  to  justify  the  finding  of  fact,  the  granting  the  motion  was  a 
matter  resting  wholly  in  the  dis^sretion  of  the  court  below,  and  cannot  be  re- 
viewed on  appeal.'* 

In  Massachusetts  there  is  a  statute  providing  that  exceptions  may 
be  taken  to  the  opinion,  ruling,  direction,  or  judgment  given  or  made 
on  a  motion  for  a  new  trial.  The  matters  of  law  referred  to  seem  to 
have  been  other  than  those  available  on  a  bill  of  exceptions.  But  it 
is  there  held  that  a  motion  for  a  new  trial,  so  far  as  it  depends  on  a 
question  of  fact,  is  addressed  exclusively  to  the  discretion  of  the  pre- 
siding judge.  Doyle  v.  Dixon,  97  Mass.  213.  Hence  no  appeal  lies 
from  a  decision  on  a  motion  for  a  new  trial  on  the  ground  of  newly* 
discovered  evidence,  or  insufficiency  of  the  evidence  to  justify  the  ver- 
dict, or  that  the  damages  are  excessive,  or  on  any  other  question  of 
fact.  Shea  v.  Laiurence,  1  Allen,  170;  Lowell  Oa84ight  Co.  v.  Bean^ 
Id.  274;  Merritt  v.  Morse,  113  Mass.  271;  Norton  v.  Wilbur,  6  Gray, 
7;  Kidney  v.  Richards,  10  Allen,  419;  Hubbard  v.  Gale,  105  Mass.. 
611.  Now,  if  there  be  no  appeal  under  title  8,  p.  162,  Gen.  Laws  Or.^ 
from  decisions  on  motions  for  new  trials  on  questions  of  fact,  as  has 
been  decided,  for  the  same  reason  there  is  none  on  questions  of  law,. 
— because  the  statute  does  not  give  it.  For  most,  if  not  allj  the  er- 
rors of  law  mentioned  in  that  title  there  is  a  reme^dy  on  appeal  from 
the  judgment  or  final  order.  But  if  a  party  choose  to  move  for  a 
new  trial  in  the  court  below  on  points  contained  in  his  bill  of  ex- 
ceptions, there  is  a  question  if  he  must  not  abandon  his  exceptions, 
if  so  required.  Meeker  v.  Roylan,  27  N.  J.  Law,  263;  Sylvester  v» 
Mayo,  1  Cush.  308;  West  v.  Cunningham,  9  Port*  109;  Berry -9. 
Singer,  10  Ark.  483.  If  an  appeal  were  to  lie  at  all  from  a  decision 
on  a  motion  for  a  new  trial,  the  proper  practice  would  seem  to  be  to 
appeal  from  the  order,  and  thereby  preserve  the  distinct  character  of 
the  proceeding.  See  Elliott  v.  Benedict,  18  R.  I.  466.  Or,  if  the 
statute  were  to  permit  the  two  proceedings  to  be  joined  in  the  same* 
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appeal,  they  should  be  kept  distinct,  bee  Elkins  y.  Boston  dt  A.  R.  R, 
115  Mass.  190.  It  is  evident,  therefore,  that  if  an  order  on  a  motion 
for  a  new  trial  were  appealable,  the  statute  should  provide  that  a 
i^ase  should  be  made  specially  for  that  purpose.  Farmers'  Bank  v. 
Wkinjield,  24  Wend.  420.  We  have  no  such  provision.  A  bill  of  ex- 
ceptions does  not,  as  we  have  seen,  extend  to  it.  It  follows  that  ti^e 
assignment  of  error  in  overruling  a  motion  for  a  new  trial,  so  fre- 
quently found  in  our  bills  of  exceptions,  is  a  nullity.  It  is  with  us  as 
at  common  law,  and  with  some  of  the  other  states, — such  matters  lie 
in  the  discretion  of  the  judge  presiding  at  the  trial.  Sittig  v.  Birke* 
stack,  3S  Md.  158;  Final  v.  Backus,  18  Mich.  218.  It  was  error, 
therefore,  in  the  case  in  hand,  to  examine  it  as  if  it  were  a  motion  for 
a  new  trial.  It  is  here  on  a  bill  of  exceptions  to  the  directions  given 
the  jury.  Those  which  present  the  most  difficulty  were  on  the  law 
of  limited  partnership  under  the  statute.  There  was  no  question  of 
the  kind  in  the  case.  They  were  abstract  propositions  of  law  which 
could  not  be,  and  were  not  attempted  to  be,  applied  to  the  case.  It 
is  claimed,  however,  that  the  jury  were,  or  might  have  been^  misled 
by  them.  This  is  true ;  but  it  is  not  error,  simply,  but  error  excepted 
to,  and  properly  excepted  to,  that  constitutes  ground  for  reversal. 
The  court  must  be  informed  of  the  ground  of  the  exception.  An  ex- 
ception in  general  terms  to  an  instruction  which  is  correct  in  point 
of  law,  can  never  avail  the  party  on  a  bill  of  exceptions.  In  Jones  v. 
Osgood,  6  N.  Y.  285,  the  court  say : 

"The  exceptions  did  not  call  the  attention  of  the  judge  to  the  points  which 
were  claimed  to  be  erroneous.  They  did  not  suggest  to  his  mind  what  the 
counsel  excepting  would  have  him  hold,  or  wherein  his  charge  was  wrong.'' 

So,  in  Sharp  v.  Burns,  35  Ala.  663 : 

^If  the  charge  was  ambiguous,  or  tended  to  mislead  the  jury,  without  as* 
serting  an  erroneous  proposition  of  law,  the  defendants  should  have  protected 
themselves  by  asking  an  explanation.'* 

The  proper  practice  in  such  a  case  is  to  except  to  the  instruction, 
and  ask  that  the  proper  instruction  be  given.  Reed  v.  Call,  5  Gush. 
14;  Edwards  v.  Carr,  13  Gray,  238.  Or  where,  as  in  this  case,  the 
instruction  was  wholly  irrelevant,  to  call  the  attention  of  the  court  to 
the  fact,  and  ask  that  it  be  withdrawn.  Carlock  v.  Spencer,  7  Ark. 
12.  See  Warner  v.  Dunnavan,  23  111.  380.  Pateson,  J.,  Taylor  v. 
Willans,  2  Barn.  &  Adol.  801;  Carver  v.  Astor,  4  Pet.  81;  Ex  parte 
Crane,  5  Pet.  198;  Geartj  v.  People,  22  Mich.  220;  Stroud  v.  Frith, 
11  Barb.  302;  Sittig  v.  Birkestack,  38  Md.  158. 

The  exceptions  were  themselves  misleading.  The  court  could  not 
know  in  what  the  alleged  error  consisted,  or  what  counsel  would  have. 
As  propositions  of  law  they  were  not  incorrect ;  and  if  so,  they  did 
not  apply  to  any  issue  in  the  case.  '*A  decision  on  an  abstract  ques- 
tion of  law,  if  clearly  wrong,  is  no  ground  for  reversal.**  Hughes  v. 
Parker,  1  Port.  144.     The  real  error  was  a  far  different  one,  and 
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one  which,  having  escaped  the  vigilance  of  counsel  at  the  trial,  can- 
not now  avail  him.  ' 

No  just  objection  lies  to  any  other  of  the  instructions.  As  a  ques- 
tion of  law,  if  Poster  &  Reeves  made  a  contract  with  Kearney  for 
cattle  to  be  delivered  at  a  certain  time,  and  upon  such  delivery  they 
were  to  execute  to  Kearney  their  promissory  note  in  payment,  and 
before  the  day  of  delivery  arrives  Snodgrass  &  Minor  entered  into  a 
contract  with  Foster  &  Reeves  by  which  they  were  to  become  partners 
in  the  purchase  of  the  cattle,  and  if,  in  pursuance  of  such  an  agree- 
ment, the  note  was  executed  in  the  name  of  the  partnership,  Snod- 
grass &  Minor  became  liable  to  Kearney,  although  Kearney,  at  the 
time  he  took  the  note,  knew  nothing  of  such  agreement.  Johnston  v. 
Warden,  3  Watts,  101.  So  the  question  of  sale  was  one  of  law, 
which  the  court  should  have  decided.  The  original  contract  in  writ- 
ing shows  that  there  was  no  sale  prior  to  the  date  of  the  alleged  part- 
nership agreement,  and  consequently  there  was  no  indebtedness  to  be 
assumed. 

A  complete  answer  to  the  objections  to  the  special  findings  of  the 
jury  is  the  original  contract  itself,  which  shows  but  an  agreement  to 
8,ell  on  which  either  party  to  the  contract  might  have  been  held  lia- 
ble in  damages  for  failure  to  perform,  but  which  effected  no  change 
of  title,  nor  created  any  present  indebtedness.  The  jury  say  in  the 
first  finding  that  there  was  no  purchase.  They  therefore  found  cor- 
rectly what  they  should  not  have  been  called  upon  to  find  at  all.  The 
second  finding  related  to  the  formation  of  the  partnership.  At  that 
time  there  was  nothing  due  Kearney  on  the  cattle;  consequently  they 
must  find,  as  they  did  in  their  finding,  that  Snodgrass  &  Minor  did  not 
assume,  for  a  valuable  consideration  or  otherwise,  a  debt  wfiich  did 
not  exist.  There  is  no  inconsistency  whatever,  then,  between  the 
special  findings,  so  called,  and  the  general  verdict. 

The  above  considerations  directly  and  indirectly  cover  all  the  points 
of  law  argued  and  relied  upon  by  counsel.  They  constitute  no  ground 
for  reversal.     The  judgment  must  therefore  be  afiirmed. 

Thayer,  J.,  did  not  sit. 

(12  Or.  322) 

Brundage  v.  Monumental  Silver  Min.  Co.  and  others. 

Filed  June  8,  1885. 

L  CoRPORATfONs— Bill  in  Equity — Creditor  op  a  Co itPORATfox— Joinder  op 
Parties. 

When  a  bill,  although  in  the  form  of  a  creditors'  bill,  is  brought,  not  to  settle 
and  wind  up  the  affairs  of  a  corporation,  but  solely  to  obtain  the  payment  of 
the  plaintiff's  judijment,  and  it  does  not  appear,  by  the  bill  or  otherwise,  that 
there  are  any  other  creditors  who  wish  to  be  made  parties,  a  judgment  cred- 
itor wh)  has'e.Khausted  his  legal  remedy  ouo:ht  not  to  be  stayed  in  his  suit  to 
pursue  any  equitable  interest  or  demand  of  his  debtor,  in  the  absence  of  any 
showing  by  them  objecting  that  there  are  an}'  other  creditors. 

2.  Same— Unpaid  Subscription  op  Stockholder. 

A  creditor  of  a  corporation  may,  by  a  bill  in  equity,  enforce  payment  of  his 
claim  out  of  the  unpaid  subscription  of  a  stockholder. 
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Appeal  from  Multnomab  coanty. 

A.  S.  Bennett,  for  respondents. 

W.  B.  Gilbert  and  H.  T.  Bingham,  for  appellant. 

Lord,  J.  This  is  a  suit  in  equity  to  enforce  the  individual  liabil- 
ity of  stockholders  for  an  indebtedness  of  the  corporation.  The  de- 
fendants Fleckenstein  &  Mayer  demurred  to  the  complaint  upon  the 
grounds  that  there  was  a  non-joinder  of  parties  plaintiff  and  defend- 
ant, which  the  court  overruled ;  whereupon  the  defendants  filed  an 
answer  in  the  nature  of  a  ^plea  in  abatement,  alleging  that  certam 
persons  not  made  defendants  were  stockholders  in  the  defendant  cor- 
poration, to  which  the  plaintiff  demurred,  and  the  court  sustained 
the  demurrer,  and  a  decree  was  taken  in  favor  of  the  plaintiff,  from 
which  the  defendants  appeal,  and  present  two  questions  for  our  de- 
termination, viz. :  (1)  Whether  the  suit  must  be  brought  in  the  name 
fiind  for  the  benefit  of  all  the  creditors;  and  (2)  whether  all  the  stock- 
holders must  be  made  parties  defendant.  The  constitution  provides 
that  ''the  stockholders  of  all  corporations  and  joint-stock  companies 
shall  be  liable  for  the  indebtedness  of  said  corporation  to  the  amount 
of  their  stock  subscribed  and  unpaid,  and  no  more."  Section  3,  art. 
11,  Const.  By  this  section  the  liability  of  stockholders  of  a  corpora- 
tion is  limited  to  the  amount  of  their  stock  subscribed  and  unpaid ; 
and  the  remedy  to  enforce  this  liability,  it  has  been  held,  is  in  equity, 
where  the  rights  of  the  corporation,  the  stockholders,  and  all  the  cred- 
itors can  be  adjusted  in  one  suit.  Ladd  v.  Cartwright,  7  Or.  329; 
Hodges  v.  Silver  Hill  Min.  Co.  9  Or.  200.  The  liability  of  the  stock- 
holders for  the  indebtedness  of  the  corporation  constitutes,  in  part,  at 
least,  the  basis  of  its  credit,  and,  so  far  as  creditors  are  concerned,  is 
part  of  its  assets.  The  unpaid  subscriptions  to  the  capital  stock,  due 
from  the  stockholders  to  the  corporation,  are  regarded  in  equity  as  a 
trust  fund  to  be  held  by  the  corporation  for  the  benefit  of  its  credit- 
ors. As  said  by  Mr.  Chief  Justice  Waite  in  Patterson  v.  Lynde,  106 
D.  S.  520;  S.  C.  1  Sup.  Ct.  Eep.  432: 

" The  constitution  of  Oregon  created  no  new  right  in  this  particular;  it 
simply  provided  for  the  preservation  of  an  old  one.  The  liability  under  this 
provision  is  not  to  the  creditors,  but  for  the  indebtedness.  That  is  no  more 
than  the  liability  created  by  the  subscription.  The  subscription  is  part  of  the 
assets  of  the  corporation,  at  least  so  far  as  creditors  are  concerned.  The  lia- 
bility of  the  stockholders  to  the  creditor  is  through  the  corporation,  not  di- 
rect. There  is  no  privity  of  contract  between  them,  and  the  creditor  has  not 
been  given,  either  by  the  constitution  or  statute,  any  new  remedy  for  the  en- 
forcement of  his  rights.  The  stockholder  is  liable  to  the  extent  that  the  sub- 
scription represented  by  his  stock  requires  him  to  contribute  to  the  corporate 
funds,  and,  when  sued  for  the  money  he  owes,  it  must  be  in  a  way  to  put  what 
lie  pays  directly  or  indirectly  into  the  treasury  of  the  corporation  for  distribu- 
tion according  to  law.  Xo  one  creditor  can  assume  that  he  alone  is  entitled 
to  what  any  stockholder  owes,  and  sue  at  law  so  as  to  appropriate  it  exclu- 
sively to  himself." 

The  liability,  therefore,  of  the  stockholders  upon  their  unpaid  sub- 
scription to  the  capital  stock  being  a  trust  fund  in  equity  for  the 
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payment  of  the  debts  of  the  corporation,  all  the  creditors  are  entitled 
to  share  in  it.  As  a  result  of  this  doctrine,  the  general  proposition  is 
well  sustained  by  the  authorities  that  a  judgment  creditor  of  the  cor- 
poration, who  has  ediausted  his  remedy  at  law,  may  maintain  a  sait 
in  equity  in  his  own  behalf,  and  in  behalf  of  such  other  creditors  of 
the  corporation  as  may  unite  to  become  parties  with  him,  against  the 
corporation  and  its  delinquent  stockholders,  and  have  a  decree  that 
an  account  of  the  assets  and  debts  of  the  corporation  be  taken,  and 
that  the  stockholders  pay  in  and  account  for  so  much  as  may  be  due 
from  them  respectively  to  the  corporation  on  account  of  their  capital 
stock,  as  will  be  sufficient  to  pay  the  debts  represented  by  the  plain- 
tiff and  such  other  creditors  as  may  join.  Adler  v.  Manuf'g  Co.  13 
Wis.  63;  Mann  v.  Pentz,  3  N.  Y.  41.5;  Ogilvie  v.  Knox  Ins.  Co.  22 
How.  880;  Crease  v.  Babcock,  10  Mete.  526;  Umsted  v.  Buskirk^ 
17  Ohio  St.  113;  Wood  v.  Dummer,  3  Mason,  308;  Thomp.  Liab. 
Stockh.  §  361;  2  Story.  Eq.  Jur.  12.52.  When  the  object  of  the  bill 
is  to  settle  or  wind  up  the  affairs  of  the  corporation  which  is  insolvent, 
and  it  becomes  necessary  to  ascertain  the  whole  amount  of  the  in- 
debtedness and  to  whom  due,  and  also  who  are  liable  to  contribute 
upon  their  unpaid  stock  subscriptions,  the  necessity  of  bringing  the 
suit  in  the  name  and  for  the  benefit  of  all  the  creditors  of  the  corpo- 
ration, and  against  all  the  stockholders  found  within  the  jurisdiction, 
is  conceded.  But  when  the  bill  is  not  brought  for  that  purpose,  al- 
though in  the  form  of  an  ordinary  creditors'  bill,  as  the  case  here, 
but  seeks  solely  to  obtain  the  payment  of  the  plaintiff's  judgment, 
and  it  does  not  appear  by  the  bill  or  otherwise  that  there  are  any 
other  creditors  who  wish  to  be  made  parties,  a  judgment  creditor  who 
has  exhausted  his  legal  remedy  ought  not  to  be  stayed  in  his  suit  to 
pursue  any  equitable  interest  or  demand  of  his  debtor,  in  the  absence 
of  any  showing  by  them  objecting  that  there  are  any  other  creditors. 
Upon  the  facts  as  presented  by  this  record  we  do  not  think  the 
first  objection  available.  But  it  is  upon  the  second  point,  that  all 
the  stockholders  of  the  corporation  should  be  made  parties  defendant, 
that  the  defendants  more  strenuously  insist.  Upon  this  point  the 
substance  of  their  contention  is  that  the  effect  of  the  decision  in  Ladd 
V.  Cartwright,  supra,  establishing  the  remedy  of  the  creditor  of  an 
insolvent  corporation  in  equity,  and  not  at  law,  to  enforce  the  liability 
of  the  stockholder  upon  his  unpaid  subscriptions,  where,  as  the  court 
say,  'Hhe  rights  of  the  corporation,  the  stock  holder,  and  all  the  cred- 
itors can  be  adjusted  in  one  suit,"  necessarily  precludes  the  right  of 
such  creditor  to  proceed  against  one  or  more  delinquent  stockholders 
for  his  debt.  But  this  does  not  follow  from  the  mere  fact  that  the 
suit  is  in  equity  and  not  at  law.  When  the  object  of  the  bill  is  to 
wind  up  the  affairs  of  the  insolvent  corporation,  and  the  presence  of 
all  parties  is  necessary  to  properly  adjust  the  equities,  and  to  avoid 
a  multiplicity  of  suits,  they  may  be  brought  in  and  made  parties. 
This  is  only  the  advantage  which  equity  affords  when  the  nature  of 
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the  suit  requires  it..  But  it  is  not  enough  to  defeat  a  creditor's  right 
to  pursue  his  remedy  in  equity,  when  he  seeks  to  obtain  the  payment 
of  his  judgment  against  an  insolvent  corporation  by  subjecting  some 
equitable  interest  or  demand  due  it,  by  simply  suggesting,  in  way  of 
answer  in  abatement  of  the  suit,  that  there  are  other  stockholders. 
While  it  is  true  that  the  liability  of  the  stockholder  upon  his  unpaid 
subscription  is  not  to  the  creditor,  but  for  the  indebtedness  of  the  cor- 
poration, yet  as  a  debtor  to  the  corporation  upon  such  unpaid  stock, 
it  may  be  pursued  in  his  bands.  ''A  judgment  creditor,"  says  Mr. 
Justice  Bradlet,  ''who  has  exhausted  his  legal  remedy,  may  pursue 
in  a  court  of  equity  any  equitable  interest,  trust,  or  demand  of  his 
debtor  in  whosesoever  hands  it  may  be.  And  if  the  party  thus  reached 
has  a  remedy  over  against  other  parties  for  contribution  or  indem- 
nity, it  will  be  no.  defense  to  the  primary  suit  against  him  that  they 
are  not  parties^  If  a  creditor  were  to  be  stayed  until  all  such  parties 
could  be  made  to  contribute  their  proportionate  share  of  the  liability, 
he  might  never  get  his  money."  Marsh  v.  Burroughs,  1  Woods,  468. 
And  as  the  object  of  the  present  bill  is  not  to  settle  the  affairs  of  the 
corporation,  but  is  brought  simply  for  the  purpose  of  securing  the 
payment  of  a  judgment  debt  out  of  the  unpaid  stock  subscriptions, 
we  think  the  language  of  Mr.  Justice  STkoNO  in  Hatch  v.  Dana,  101 
U.  8.  210,  peculiarly  applicable  to  the  case  under  consideration,  and 
decisive  of  it.     He  said : 

'*The  liability  of  a  subscriber  for  the  capital  stock  of  a  company  is  several 
and  not  joint.  By  his  subscription,  each  becomes  a  several  debtor  to  the 
company,  as  much  so  as  if  he  had  given  his  promissory  note  for  the  amount 
of  his  subscription.  At  law,  certainly,  his  subscription  may  be  enforced 
against  him  without  joinder  of  other  subscribers;  and  in  equity  his  liability 
does  not  cease  to  be  several.  A  creditors*  bill  merely  subrogates  the  creditor 
to  tbe  place  of  the  debtor,  and  garnishes  the  debt  due  to  the  indebted  cor- 
poration. It  does  not  change  the  character  of  the  debt  attached  or  garnished. 
It  may  be  that  if  the  object  of  the  bill  is  to  wind  up  the  affaira  of  this  cor- 
poration, all  the  stockholders,  at  least  so  far  as  they  can  be  ascertained,  should 
be  made  parties,  that  complete  justice  may  be  done  by  equalizing  the  burdens, 
and  in  order  to  prevent  a  multiplicity  of  suits.  But  this  is  no  such  case.  The 
most  that  can  be  said  is  that  the  presence  of  all  the  stockholders  might  be 
convenient,  not  that  it  is  necessary.  When  the  only  object  of  a  bill  is  to  ob- 
tain payment  of  a  judgment  against  a  corporation  out  of  its  credits  or  intangi- 
ble property, — that  is,  out  of  its  unpaid  stock, — there  is  not  the  same  reason 
for  requiring  all  the  stockholders  to  be  made  defendants.  In  such  case  no 
stockholder  can  be  made  to  pay  more  than  he  owes.*' 

So,  also,  in  Ogilvie  v.  Knox  Ins.  Co.  22  How.  380,  it  was  objected, 
as  here,  that  the  bill  was  defective  for  want  of  proper  parties,  but  the 
court  held  the  objection  untenable.  In  delivering  the  opinion  of  the 
court,  Gbieb,  J.,  said: 

"The  creditors  of  the  corporation  are  seeking  satisfaction  out  of  the  assets 
of  the  company,  to  which  the  defendants  are  debtors.  If  the  debts  attached 
are  sufficient  to  pay  their  demands,  the  creditors  need  look  no  further.  They 
are  not  bound  to  settle  up  all  the  affairs  of  the  corporation,  and  the  equities 
between  its  various  stockholders,  corporations,  or  debtors.    If  A.  is  bound  to 


Digitized  by 


Google 


318  THE   PACIFIO  BBFOBTER.  [Or. 

pay  his  debt  to  the  corporJition  in  order  to  satisfy  its  creditors,  he  cannot  de- 
fend himself  by  pleading  that  these  complainants  might  have  got  their  satis- 
faction out  of  B.  as  well.  It  is  true,  if  it  be  necessary  to  a  complete  satisfac- 
tion of  the  complainants  that  the  corporation  be  treated  as  an  insolvent,'  the 
court  may  appoint  a  receiver,  with  authority  to  collect  and  receive  all  the  debts 
due  to  the  company,  and  administer  all  the  assets.  In  tliat  way  all  the  othei' 
stockholders  may  be  made  to  contribute. " 

See,  also,  Bartlett  v.  Drew,  67  N.  Y.  587;  Pierce  v.  Milwaukee 
Con.  Co,  38  Wis.  253. 

In  this  suit  the  parties  are  shown  to  be  numerous  and  widely  scat- 
tered.  It  is  brought  against  22  stockholders,  and  the  plea  in  abate- 
ment shows  that  there  are  34  others  living  in  four  different  counties. 
Nor  is  there  any  pretense  that  this  is  all,  or  that  they  are  within  the  ju- 
risdiction of  the  court.  To  abate  this  suit  and  compel  the  plaintiff  to 
begin  anew,  so  as  to  make  these  stockholders  designated  in  the  plea  in 
abatement  parties  defendant,  then,  out  of  the  numerous  shares  still  un- 
accounted for,  when  these  new  defendants  are  brought  in,  other  stock- 
holders may  be  pointed  out,  and  the  process  of  abating  the  suit  car- 
ried to  an  extent  that  would  amount  to  a  practical  denial  of  justice. 
The  contention  of  the  plaintiff  is  that  it  is  not  his  business  to  bring 
in  these  new  parties,  but  that  if  the  defendants  want  other  stockhold- 
ers brought  in  for  the  purpose  of  equalizing  the  burdens  by  contribu- 
tion among  themselves,  it  being  for  their  benefit  and  interest,  they 
must  bring  them  in  at  their  own  expense  by  an  answer  or  other  proper 
proceeding. 

In  Hatch  v.  Dana,  supra,  in  further  delivering  the  opinion  of  the 
court,  Strong,  J.,  said: 

''That  the  complainant  was  under  no  obligation  to  make  all  the  stockhold- 
ers of  the  bank  defendants  in  his  bill.  It  was  not  his  duty  to  marshal  the  as- 
sets of  the  bank,  or  to  adjust  the  equities  between  the  corporators..  In  all  that 
he  hiid  no  interest.  The  appellant  may  have  had  such  an  interest,  and,  if  so, 
it  was  quite  in  their  power  to  secure  its  protection.  They  might  have  moved 
for  a  receiver,  or  they  might  have  filed  a  cross-bill,  obtained  a  discovery  of  the 
other  stockholders,  brought  them  in,  and  enforced  contribution  from  all  who 
had  not  paid  their  stock  subscriptions.  Their  equitable  right  to  contribution 
is  not  yet  lost. " 

We  think  the  decree  of  the  court  below  must  be  affirmed. 


(12  Or.  329) 

Gbant,  Adm'r,  v.  Bakbr  and  others. 

Filed  June  8,  1885. 

1.  Nonsuit— What  Failure  op  Pkoop  Necessart. 

To  authorize  a  court  to  nonsuit  a  plaintiff,  the  latter  must  fail  to  prove  a 
cause  sufficient  to  be  submitted  to  a  jury. 

2.  Action  for  Death  Causf.d  by  Negligence— Contributory  Negligence— 

BU«DEN   OF  PROOf. 

In  an  action  for  damnjres  for  injury  or  death  resulting  from  defendant's  neg- 
ligence, it  is  not  obligatory  on  the  plaintiff,  in  order  to  recover,  to  show  that 
there  was  no  contributory  negligence. 

Appeal  from  Clatsop  county. 
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G.  W.  Yocum  and  Raleigh  Stott,  for  appellant. 

F.  R.  Strong,  for  respondents. 

Thaybe,  J.  This  appeal  is  from  the  circuit  court  for  the  county 
of  Clatsop.  The  appellant  commenced  an  action  in  that  court  against 
the  respondent  to  recover  damages  for  wrongfully  causing  the  death 
of  Peter  Grant.  The  appellant  alleged  in  his  complaint,  in  sub- 
stance, that  he  was  the  administrator  of  said  Peter  Grant,  and  that 
the  respondents  were  officers  of  the  municipal  corporation  of  the  city 
of  Astoria,  in  said  county,  constituting  the  common  council  of  said 
city;  that  by  the  charter  of  «aid  city  it  was  the  duty  of  the  said  com- 
mon council  to  keep  the  streets  of  the  said  city  in  good  order  and  re- 
pair, and  safe  for  travel;  that  they  willfully  neglected  their  duty,  and 
permitted  one  of  the  said  streets,  known  as  **Squemoqne  Street,"  to 
become  so  much  out  of  repair  that  it  became  unsafe  for  travel,  and 
that,  after  being  notified  of  the  fact,  they  refused  to  repair  it ;  that 
while  said  Peter  Grant  was  lawfully  traveling  said  street  on  the 
twenty-seventh  day  of  November,  1881,  and  wholly  unaware  of  the 
danger,  he  was  accidentally,  and  without  fault  on  his  part,  precipi- 
tated over  the  edge  of  the  road-way,  and  thereby  killed,  which  accident 
the  appellant  alleged  was  in  consequence  of  the  respondents'  said  neg- 
lect. The  respondents  filed  an  answer  to  the  said  complaint,  in  which 
they  denied  all  the  allegations  thereof ;.  and  thereafter,  at  the  Jan- 
uary term,  1884,  of  said  court,  the  issues  so  formed  came  on  for  tibial 
before  the  said  court,  and  a  jury  duly  impaneled. 

The  appellant  upon  the  trial  gave  evidence  tending  to  prove  the  facts 
alleged  in  his  complaint.  It  appears  from  the  bill  of  exceptions  that 
said  Peter  Grant  was  last  seen  alive  on  the  evening  previous  to  the 
said  twenty-seventh  day  of  November,  1881;  that  on  the  morning  of 
that  day  he  was  found  dead,  lying  in  the  mud  and  water  in  front  of 
said  street,  opposite  to  where  a  railing  had  been  off  for  some  time. 
It  also  appears  that  said  deceased  had  his  lodgings  at  a  house  on  said 
street,  and  that  when  last  seen,  upon  the  evening  previous  to  his  death, 
he  was  at  the  Occident  Hotel,  in  Astoria;  that  between  10  and  11 
o'clock  at  night  h'e  left  there  with  the  evident  intention  of  going  to 
his  lodgings ;  that  his  Toute  would  naturally  be  along  said  street, 
which  was  considerably  incumbered  with  lumber  at  the  time.  The 
evidence  offered  was  doubtless  sufficient  to  authorize  the  inference 
that  the  deceased,  while  going  to  his  lodgings  on  said  occasion,  and 
along  said  street,  fell  from  the  same  to  the  place  where  he  was  found 
dead,  in  consequence  of  its  being  so  filled  up  with  timber  and  lumber, 
and  the  rail  being  off  the  side,  placed  there  as  a  protection  to  per- 
sons passing  along  the  same.  The  street  appears  to  have  been  upon 
piles  across  some  tide-land,  and  several  feet  above  the  surface. 

The  appellant  having  rested  his  case,  the  respondents  moved  the 
court  for  a  nonsuit,  upon  the  grounds  (1)  that  the  evidence  was  in- 
sufficient to  entitle  the  appellant  to  a  recovery ;  (2)  that  the  appel- 
lant had  failed  to  show  that  the  deceased  was  without  fault  at  the 
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time  of  the  accident;  that  the  appellant  was  required  to  show  that 
deceased  was,  at  the  time  of  his  death,  free  from  contributory  nef;;li- 
gence,  before  a  recovery  could  be  had.  The  circuit  court  granted  the 
motion,  and  the  appellant  was  nonsuited,  and  judgment  entered  against 
him  for  costs,  from  which  judgment  this  appeal  is  taken. 

The  first  ground  of  the  motion  for  the  nonsuit  was  wholly  unten- 
able. The  question  whether  the  evidence  was  sufficient  to  entitle  the 
appellant  to  a  recovery  was  for  the  jury,  and  not  the  court.  To  an* 
thorize  the  court  to  nonsuit  a  plaintiff,  the  latter  must  fail  to  prove 
a  cause  sufficient  to  be  submitted  to  the  jury.  It  must  be  such  a 
case  that,  if  the  jury  were  to  find  a  verdict  for  the  plaintiff,  the  court 
could  be  required  to  set  it  aside  for  want  of  evidence  to  support  it. 
Civil  Code,  §§  248,  244.  It  would  have  to  be  a  case  where  there  was 
a  total  failure  of  proof  of  some  material  allegation  of  the  complaint, 
which  appears,  from  the  bill  of  exceptions,  not  to  have  been  the  fact 
in  this  case.  I  do  not  suppose  the  nonsuit  was  granted  upon  that 
ground.  It  was  not  so  claimed  on  the  argument,  and,  I  think,  the 
counsel  on  both  sides  concede  that  it  was  upon  the  second  ground  of 
the  motion  that  it  was  allowed,  and  that  the  circuit  judge,  in  allow- 
ing  it,  followed  what  he  supposed  to  have  been  held  in  Walsh  v.  Ore- 
gon Ry.  (6  Nav.  Co.  10  Or.  250.  The  impression  seems  to  have  pre- 
vailed, to  some  extent,  at  least,  that  this  court  there  held  that  a 
plaintiff  would  not  be  entitled  to  recover  in  an  action  for  negligence 
without  showing  affirmatively  that  the  injury  was  not  the'  result  of 
his  own  negligence;  that  he  ^ould  have  to  first  establish  that  there 
was  no  contributory  negligence  upon  his  part.  I  do  not  think  that 
is  the  law,  nor  that  the  case  of  Walsh  v.  Oregon  Ry.  dt  Nav.  Co.  in- 
tended to  hold  any  such  doctrine.  I  suppose  it  was  inferred  that  the 
court  meant  to  lay  down  such  a  rule  in  the  following  language  em- 
ployed by  the  judge  who  delivered  the  opinion  in  the  case : 

"In  actions  for  negligence,  the  burden  of  proof  always  rests  upon  the  party 
charging  it.  He  must  prove  that  the  accident  was  caused  by  the  wrongful 
act,  omission,  or  neglect  of  the  defendant,  and  that  the  injury  of  which  he 
complains  was  not  the  result  of  his  own  negligence,  and  the  wdfnt  of  ordinary 
care  and  caution .  ** 

A  casual  observation  of  this  language  might  justify  the  impression 
referred  to ;  but,  when  considered  in  connection  with  the  facts  of  that 
case,  and  with  other  portions  of  the  opinion,  it  would  hardly  be  war- 
ranted. The  plaintiff  in  the  case  referred  to  was  a  brakeman  on  the 
defendant's  train  of  cars.  The  track  had  been  widened  from  a  narrow 
gauge  to  a  standard  gauge,  and  the  effect  was  to  place  the  rail  on 
one  side  of  the  bed  nearer  the  water*tank  located  on  the  road.  The 
train  approached  the  point  opposite  the  tank  in  the  night,  while  the 
plaintiff  was  on  the  train  attending  to  his  duties.  He  was  ignorant 
of  the  nearness  of  the  water-tank  to  the  track;  heard  a  noise  ahead 
that  excited  his  suspicion  that  something  might  be  wrong,  and  put  his 
head  out  of  the  window  to  discover  the  cause.     In  the  act  of  doing 
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that,  in  consequenoe  of  the  proximity  of  the  tank  to  the  track,  his 
head  came  in  collision  with  the  timbers  which  supported  the  tank, 
and  thereby  he  received  the  injury  complained  of.  When  he  at« 
tempted  to  prove  his  cause  of  action  npon  the  trial,  these  facts,  of 
course,  -all  came  out  upon  his  own  showing,  and  the  circuit  court  be* 
fore  whom  the  trial  was  had,  being  of  the  opinion  that  the  putting 
his  head  out  of  the  window  as  mentioned,  was  carelessness  upon  his 
part  which  contributed  to  the  injury,  nonsuited  him.  The  question 
then  came  before  this  court  as  to  whether  the  nonsuit  was  properly 
granted,  and  in  the  consideration  of  that  question  the  language  quoted 
was  made  use  of.  The  judge,  in  the  opinion,  also  stated  the  follow- 
ing: 

"To  entitle,  then,  the  plaintiflF  to  recover,  conceding  the  negligence  of  the 
defendant  in  not  removing  the  watei-tank  to  the  proper  distance  after  widen* 
Ing  the  track,  it  was  incumbent  on  hiin  to  prove,  when  the  accident  occurred, 
that  he  exercised  that  ordinary  care  which  a  party  ought  to  observe  under  the 
particular  circumstances  under  which  it  is  to  be  exercised."  . 

It  will  be  seen  that  the  injury  to  the  plaintiff  in  that  case  was  the 
result  of  his  own  direct  act:  if  he  had  not  put  his \ head  out  of  the 
window,  it  would  not  have  collided  with  the  frame- work  of  the  tank; 
and  that,  prima  facie^  he  occasioned  it  himself.  Whether  the  act  was 
careless  and  negligent  or  not  depended  upon  the  facts,  which  it  de- 
volved upon  him,  "under  the  peculiar  circumstances  of  the  case,  to 
prove ;  and  unless  he  established  that  the  duty  of  his  position  made 
it  necessary  and  proper  to  extend  his  head  out  of  the  window  at  the 
time,  he  bad  no  case.  The  circuit  court  thought  he  had  no  right  to 
do  so  under  any  circumstances;  but  this  court,. in  view  of  the  fact  that 
the  plaintiff  was  a  brakeman  on  the  train,  and  was  required  to  con- 
stantly keep  a  lookout  to  avoid  danger,  and  that  there  was  evidence 
in  the  case  tending  to  prove  that  it  was  a  customary  habit  for  brake- 
men  to  do  so,  concluded  that  he  ought  not  to  have  been  nonsuited, 
and  therefore  set  it  aside  and  ordered  a  new  trial.  It  is  very  evident 
to  my  mind  that  the  language  of  the  opinion  referred  to  was  intended 
to  apply  to  the  state  of  facts  mentioned,  and  not  to  lay  down  any 
general  rule  that  would  be  applicable  to  any  state  of  facts  that  might 
appear  in  that  character  of  cases.  I  think  it  has  always  been  under- 
stood by  this  court  that  contributory  negligence  is  a  defense,  and  must 
be  averred  as  such.  At  the  same  time,  the  authorities  agree  that  if 
it  appears  in  such  a  case,  upon  the  plaintiff's  own  showing,  that  if 
his  own  carelessness  helped  to  produce  the  injury  he  complains  of, 
he  cannot  recover.  And  I  do  not  believe  it  would  be  any  departure 
from  the  rule  requiring  such  a  defense  to  be  pleaded,  to  say,  as  was  said 
in  Walsh  v.  Oregon  Ry,  d  Nav,  Co.,  supra,  where  the  plaintiff  has  been 
the  actor  in  the  affair  in  which  the  injury  was  received,  and  his  acts 
per  se  would  indicate  negligence,  ''that  he  could  not  recover  without 
proof  that  he  exercised  that  ordinary  care  which  a  party  ought  to 
observe  under  the  particular  circumstances."  Upon  the  other  hand, 
v,7p,no.6 — 21 
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wliere  the  injury  results  from  the  direct  act  or  omission  of  the  defend- 
ant, "vrhich  prima  facie  is  negligence  in  itself,  and  the  plaintiff  receives 
an  injury  in  consequence  thereof  while  pursuing  his  ordinary  course 
of  affairs,  he  will  not  be  compelled,  in  order  to  recover  his  damages, 
to  prove  that  he  was  free  from  fault.  For  instance,  suppose  that 
some  of  the  timbei^s  of  the  frame-work  of  the  water-tank  referred  to 
had  been  left  so  as  to  strike  against  a  car,  and  that  they  did  so  strike 
and  injure  either  the  brakeman  or  a  passenger  who  was  sitting  upon 
a  seat  inside,  it  would  not  certainly  be  necessary  for  the  injured  per- 
son, in  order  to  recover  against  the  company,  to  prove  that  he  was 
free  from  fault ;  while,  if  he  were  apparently  out  of  his  place,  or  doing 
some  act  from  which  negligence  might  be  imputed,  it  would  become 
necessary  to  explain  his  conduct,  and  prove  that,  however  it  might 
seem,  it  was  not  negligence,  or  at  least  did  not  contribute  to  the  in- 
jury. 

In  the  case  at  bar  the  court  should  not  have  nonsuited  the  plaintiff. 
He  made  out  a  case  sufficient  for  the  jury,  and  they  had  a  right  to 
determine  whether  the  conduct  of  the  defendants  in  leaving  the  street 
incumbered  in  the  manner  described  by  the  witnesses,  and  allowing 
a  section  of  the  railing  to  remain  off,  was  negligence  or  not;  whether 
the  deceased  came  to  his  death  in  consequence  thereof;  and  whether 
he  might  in  some  manner  have  contributed  to  the  negligence,  if  any 
such  existed.  The  latter  could  not  be  inferred  except  from  some 
proof  of  circumstances.  It  is  not  presumable  that  a  person  will  do 
careless  and  negligent  acts  that  will  jeopardize  his  own  life;  and  yet, 
if  the  deceased  knew  the  condition  of  the  street,  and  it  was  a  dark, 
rainy  night,  as  some  of  the  witnesses  say  it  was,  it  might  have  been 
very  imprudent  for  him  to  have  attempted  to  travel  the  stjceet  under 
the  circumstances.  However  that  may  have  been,  the  question  is 
one  that  a  jury  must  determine,  under  the  instructions  of  the  court 
as  to  the  law. 

The  judgment  must  be  reversed,  the  nonsuit  set  aside,  and  a  new 
trial  had. 


Kirk  v.  Matlock. 

Filed  June  8. 1885. 

Replevin— FATiiURE  to  Allege  Place  fkom  Which  Goods  were  Taken. 

In  an  action  of  replevin,  the  failure  to  allege  in  the  complaint  the  place  fron\ 
which  the  property  was  taken,  is  cuied  by  verdict. 

Appeal  from  Umatilla  county. 

J.  J.  Balleray,  for  appellant. 

Wm.  M.  Ramsey  and  Geo,  W.  Wright,  for  respondent. 

Lord,  J.  This  is  an  action  brought  in  a  justice's  court  for  the  re- 
covery of  certain  personal  property.  The  complaint  did  not  allege 
the  place  from  which  the  property  was  taken.  No  objection  was 
made  to  this  in  any  form,  but  the  defendant  filed  his  answer,  and 
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tipon  issue  being  joined  the  trial  proceeded,  resulting  in  a  verdict  and 
judgment  for  the  plaintiff,  from  which  the  defendant  appealed  to  the 
circuit  court.  '  Before  proceeding  to  trial  in  the  last-named  court,  the 
appellant  filed  a  motion  for  judgment  of  dismissal,  upon  the  ground 
that  the  facts  stated  did  not  show  that  the  court  had  jurisdiction  of 
the  subject  of  the  action.  -At  the  same  time,  the  respondent  filed  a 
motion  for  leave  to  amend  the  complaint  by  adding  the  allegation  of 
place  omitted.  The  court  allowed  the  motion  to  amend,  and  disal- 
lowed the  motion  to  dismiss.  Thereupon  the  appellant  refused  to 
plead,  and  the  court  ordered  a  default  to  be  entered,  and  proceeded 
to  hear  said  cause  for  the  purpose  of  assessing  damages,  which,  with- 
•out  further  detail,  resulted  adversely  to  the  appellant.  The  appel- 
lant insists  that  the  omission  to  allege  in  the  complaint  the  place 
where  the  property  was  taken  and  located,  was  fatal  to  the  jurisdic- 
tion of  the  court,  and  tHat  the  court  erred  in  allowing  the  motion  to 
-amend,  and  overruling  his  motion  for  judgment  of  dismissal.  Origi- 
nally the  action  of  replevin  lay  only  for  goods  distrained,  and  as  the 
right  of  distress,  which  the  action  was  intended  to  contest,  was  at 
common  law  local,  this  would  seem  to  furnish  the  reason  for  holding 
the  action  to  be  local.  However  this  may  be,  there  can  he  little 
doubt  but  that  the  action  of  replevin  at  common  law  was  treated  as 
local,  and  that  the  action  had  to  be  brought  in  the  county  where  the 
property  was  seized  and  located.  Williams  v.  Welch,  5  Wend.  290; 
Atkinson  v.  Ilolcomb,  4  Cow.  45;  Robinson  v.  Mead,  7  Mass.  353;  1 
Chit.  PI.  *185.  The  place  was  material  and  traversable,  and  if  it  be 
omitted  the  defendant  may  demur.  Walton  v.  Kersop,  2  Wils.  354. 
But  the  omission  to  state  the  place  in  the  declaration  where  the  prop- 
erty was  seized  and  located,  may  be  cured  by  verdict.  Gardner  v. 
Humphrey,  10  Johns.  64;  2  Chit.  PI.  *843,  and  note  h.  If  the  de- 
fendant pleaded  non  cepit,  and  the  plaintiff  cannot  prove  a  caption, 
or  that  the  defendant  had  the  cattle,  etc.,  in  the  place  stated  in  his 
declaration,  he  will  be  nonsuited.  2  Chit.  PI.  *843,  and  note  h.  This 
is  in  conformity  with  the  general  principle  as  Stated,  that  "a  de- 
fect in  a  pleading,  whether  of  substance  or  form,  which  would  have 
been  fatal  on  demurrer,  is  cured  by  verdict,  if  the  issue  joined  be  such 
as  necessarily  required,  on  the  trial,  proof  of  the  facts  defectively 
stated  or  omitted,  and  without  w^hich  it  is  not  to  be  presumed  that 
either  the  judge  would  direct  the  jury  to  give,  or  the  jury  would  have 
given,  the  verdict."     Proff.  Jury,  §  419. 

The  omission,  therefore,  to  allege  the  place  where  the  property  was 
seized  and  located,  was  cured  or  supplied  after  verdict  and  judgment, 
when  the  defendant  pleaded  over  without  making  any  objection.  The 
Code  provides,  upon  an  appeal  from  a  justice's  court,  the  actioll  shall 
be  tried  anew  upon  substantially  the  issues  tried  in  the  court  below. 
Code,  §  553.  If  the  effect  of  the  verdict  and  judgment  in  the  justice's 
court  was  to  cure  the  defect  now  complained  of,  or  supply  its  omis- 
sion, the  circuit  court,  for  the  purpose  of  trying  the  case  substantip.Uy 
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upon  the  issue  joined  upon  the  record  before  it,  was  authorized  to 
treat  the  omitted  allegation  as  supplied  or  waived  by  the  defendant. 
What  difference  then  could  there  be  in  allowing  the  re&pondent  to  do 
what  the  record  showed  the  verdict  had  cured,  or  the  defendant  had 
waived.  The  amendment  allowed  by  the  court  did  not  change  the 
issue  tried  in  the  justice*s  court,  as  proof  of  the  omitted  fact  was  es- 
sential to  the  verdict  and  judgment  as  rendered  in  that  court.  In 
furtherance  of  justice,  and  upon  such  terms  as  may  be  just,  the  cir- 
cuit court  was  authorized  to  allow  the  pleadings  in  the  action  to  be 
amended  so  as  not  to  substantially  change  the  issue  tried  in  the  jus- 
tice's court.     Justice's  Code,  §  81,  p.  473. 

Treating  the  case  thus  far  upon  the  assumption  that  the  action  was 
local,  as  argued  by  counsel  for  the  appellant  in  this  court,  we  do  not 
perceive  that  there  was  any  error.  But  is  this  assumption  true  as 
applied  to  a  justice's  court?  For  the  recovery  of  personal  property 
distrained  for  any  cause,  the  Code  provides  that  the  action  shall  be 
commenced  and  tried  in  the  county  in  which  the  subject  of  the  action, 
or  sotne  part  thereof,  is  situated.  Code,  §  41,  subd.  3.  And  as  the 
mode  of  proceeding  and  the  rules  of  evidence  are  the  same  in  a  jus- 
tice's court  as  in  a  like  action  or  proceeding  in  a  court  of  record,  this 
section  applies  to  a  justice's  court,  unless  otherwise  specially  provided 
by  the  Code.  Code,  §  880.  For  the  recovery  of  specific  personal 
property,  when  the  value  of  the  property  claimed,  and  the  damages 
for  the  detention,  do  not  exceed  $250|  a  justice's  court  has  jurisdic- 
tion of  the  action,  (subdivisions  1,  2,  §  881,)  but  with  the  limitations 
stated.  The  jurisdiction  of  a  justice's  court  does  not  depend  upon 
where  the  cause  arose,  provided  that  the  plaintiff  or  defendant  shall 
reside  in  the  precinct  where  the  action  is  commenced,  or  personal 
service  can  be  had  on  the  defendant  in  any  precinct  in  the  county; 
and  if  the  defendant  do  not  reside  in  the  state,  the  action  may  be 
commenced  in  any  precinct  in  the  state.     Code,  §  863. 

Plainly,  there  was  no  error,  in  any  view  which  may  be  applied  to 
the  record  before  us.     The  judgment  must  be  affirmed. 


(12  or.  8W.) 

Sanford  r.  Wheblan. 

Filed  June  1, 1886. 

Bpecifjc  Perpohmance— Incdmberkd  Pkopertt. 

Specific  performance  of  a  contract  to  purchase  real  property  should  not  be 
decreed  in  a  case  wliere  plaintiif,  after  in  bis  agreement  covenanting  agaiast 
incumbrances,  permits  sucb  incumbrances  to  remain  on  the  property  without 
paying  off  the  same,  or  reducing  them  to  the  amount  of  the  purchase  moaof^ 
contracted  for. 

Appeal  from  Umatilla  county. 
John  J.  Balleray,  for  respondent. 
Richard  Williams,  for  appellant. 

Thateb,  J.     This  appeal  is  from  a  decree  of  the  circuit  court  for 
the  county  of  Umatilla.     The  respondent  commenced  a  suit  in  thai 
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court  against  the  appellant  to  enforce  the  specific  performance  of  a 
written  contract  under  seal,  of  which  the  following  is  a  copy : 

"Articles  of  agreement  entered  into  this  eighth  day  of  April,  A.  D.  1882, 
between  Stephen  Sanford  and  James  Wheelan:  Witnesseth,  that  the  said 
Stephen  Sanford  has  sold,  and  doth  agree,  on  or  before  the  twenty-second  day 
of  April,  A.  D.  1882,  to  convey  unto  said  James  Wheelan,  or  his  heirs  or  as- 
signs, by  a  good  and  sufficient  warranty  deed  of  release  and  quitclaim,  free 
from  all  incumbrances,  north  half  of  lot  4,  in  block  1,  in  the  town  of  Pendle- 
ton, Umatilla  county,  Oregon,  upon  said  James  Wheelan's  faithful  compli- 
ance with  the  covenants  herein  contained,  by  him  to  be  done  and  performed. 
And  the  said  James  Wheelan  doth  hereby  agree  to  pay  to  the  s<aid  Stephen 
Sanford  the  sum  of  three  thousand  dollars  in  gold  coin,  the  consideration 
money  for  said  premises,  in  the  manner  following:  Cash  in  hand  upon  the 
execution  of  the  deed  hereinbefore  referred  to,  of  the  sum  of  $1,500,  and  the 
balance  within  one  year  from  th^  date  hereof.  The  said  James  Wheelan  fur- 
ther agrees  to  pay  all  taxes  and  assessments  that  may  be  levied  or  assessed 
upon  said  premises  during  the  time  he  shall  hold  the  same  under  this  agree- 
ment, and  save  the  said  Stephen  Sanford  harmless  therefrom ;  and  the  said 
Stephen  Sanford  agrees  that  the  said  James  Wheelan,  complying  with  the 
covenants  herein  contained,  to  be  done  and  performed  by  him,  shall,  from  the 
twenty-second  day  of  April,  1882,  have  and  hold  possession  of  said  premises 
to  use  and  occupy  as  his  own  in  a  husband-like  manner. 

''In  witness  whereof  the  parties  hereto  have  set  their  hands  and  seals. 
[Seal.]  "S.  Sanford. 

[Seal.]  'Jahes  Wheelan. 

** Executed  in  presence  of 
"Fred.  Page  Tustin. 
**  Edgar  J.  Sommerville." 

It  was  alleged  in  his  complaint  in  the  suit  that  on  the  said  twenty- 
second  day  of  April,  1882,  the  time  the  said  conveyance  was  to  be 
made  as  provided  in  said  contract,  that  he  prepared  a  deed  of  war- 
ranty,  in  terms  conveying  the  said  half  of  the  said  lot  to  the  appel- 
lant, and  that  he  was  ready  and  willing  to  deliver  the  same  to  him, 
and  to  put  him  in  possession  of  the  said  premises,  but  that  the  ap- 
pellant refused  to  receive  it,  or  go  into  the  possession  of  the  premises, 
or  perform  the  contract,  and  the  respondent  claimed  as  relief  a  de- 
cree that  the  appellant  be  required  to  accept  the  said  deed,  and  to  pay 
him  the  said  sums  of  money  in  accordance  with  said  contract,  and  gen- 
eral relief.  The  appellant  averred  in  his  answer  that  the  said  prem- 
ises were,  at  the  time  of  the  execution  of  the  said  contract,  and  on 
the  said  twenty-second  day  of  April,  incumbered  by  mortgages  of  large 
amount,  one  of  which  was  in  favor  of  H.  J.  Vanschuy ver  &  Co.,  executed 
by  the  respondent  to  said  H.  J.  Vanschuyver  &  Co.,  November  18, 
1880,  given  to  secure  payment  of  a  promissory  note  from  the  respond- 
ent to  said,  company  for  the  sum  of  $1,540.66,  with  interest  thereon 
from  date,  at  the  rate  of  1  per  cent,  per  month  until  paid,  and  for 
$50  additional  as  attorney's  fees,  in  case  suit  were  instituted  to  col- 
lect it;  that  said  note  bore  date  November  17, 1880,  and  was  payable 
in  eight  months  thereafter.  Another  of  said  mortgages  was  executed 
by  the  respondent  to  S.  Bothchild,  B.  Alexander,  and  Richard  Lam- 
bert, to  secure  the  payment  of  three  promissory  notes  from  the  former 
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to  the  latter  parties  for  the  respective  sums  following:  $315.04, 
$622.42,  and  $203.99,  each  bearing  date  the  twenty-fifth  day  of  Feb- 
ruary,  1882,  and  payable  90  days  therefrom,  with  interest  at  the  rate 
of  10  per  cent,  per  annum ;  and  contained  a  provision  for  the  payment 
of  a  reasonable  attorney's  fee  in  case  suit  was  instituted  to  collect  it; 
and  that  both  of  said  mortgages  were^  at  the  date  of  the  execution  of 
said  contract,  and  had  ever  since  been,  wholly  unsatisfied.  Other  is- 
sues were  tendered  by  the  answer,  but  it  is  unnecessary  to  notice  them. 
.  The  respondent,  in  his  reply  to  said  matter,  in  the  answer  averred 
that  said  appellant  had,  at  the  time  the  contract  was  executed,  actual 
and  personal  notice  of  said  incumbrances ;  that  he  conferred  with  the 
mortgagees,  and  that  they  assured  him  that  they  would  interpose  no 
objection  to  the  said  sale,  and  that  each  of  the  incumbrances  could, 
by  the  decree  of  the  court  in  the  suit,  be  discharged  and  paid  out  of 
the  agreed  purchase  price,  which  the  appellant  should  be  decreed  to 
pay  for  the  premises.  The  reply  contained  denials  of  other  portions 
of  the  answer,  but  there  was  no  other  issue  upon  said  matter  of  in- 
cumbrance than  above  mentioned.  Testimony  was  taken  in  the  case 
tending  to  prove  and  disprove  the  various  issues  between  the  parties. 
The  circuit  court  heard  the  proofs  and  allegations,  and  decreed  that 
the  appellant  pay  into  court  immediately  the  sum  of  $3,000,  and 
that  execution  issue  therefor,  and  that  said  sum  of  money  be  applied 
by  the  clerk  of  the  court  to  the  satisfaction  of  the  said  mortgages  in  the 
order  in  which  they  were  mentioned  in  the  answer,  and  that  the  deed 
executed  by  the  respondent  and  wife,  a  deed  prepared  and  signed  after 
the  commencement  of  the  suit,  upon  the  payment  into  court  of  said 
$3,000,  be  delivered  to  the  appellant;  which  is  the  decree  appealed 
from.  The  only  question  of  importance  to  be  decided  by  this  court 
is  whether  the  appellant  could  equitably  be  compelled  to  accept  the 
deed  above  referred  to,  and  required  to  pay  the  sum  stipulated.  It 
was  suggested  at  the  hearing  before  this  court  that  the  vendor  of  real 
property  could  not  enforce  the  payment  of  the  purchase  price  in 
equity;  but  the  rule  seems  to  be  otherwise.  It  proceeds  upon  the 
ground  of  a  mutuality  of  remedies,  the  vendor  in  sijch  cases  having 
a  right  to  compel  the  execution  and  delivery  of  the  deed.  The  vendor 
may  also  enforce  the  undertaking  of  the  vendee,  although  the  sub- 
stantial part  of  his  relief  is  the  recovery  of  money.  Pom.  Spec.  Perf  • 
Cont.  §  6. 

The  authorities  on  the  subject  are  very  numerous  and  uniform  ex- 
cept where  the  remedy  has  been  limited  by  statute.  The  remedy  of 
the  vendor,  however,  like  that  of  the  vendee,  depends  upon  the  pe- 
culiar circumstances  of  the  case.  A  court  of  equity  ought  not  to  in- 
terfere and  compel  the  acceptance  of  a  deed,  and  payment  of  the  par- 
chase  money,  where  it  would  operate  as  a  hardship  upon  the  party, 
unless  in  strict  conformity  with  his  contract.  In  the  case  under  con- 
sideration the  appellant  had  agreed  by  the  terms  of  the  contract  to 
purchase  the  half  lot  of  land  and  pay  for  it  $3,000, — $1,500  thereof 
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upon  the  execution  of  the  deed^  April  22,  1882,  and  the  balance  within 
one  year  from  the  date  of  the  contract,  April  8,  1882, — and  the  re- 
spondent was  to  convey  to  him  by  a  good  and  sufficient  warranty  deed 
of  release  and  quitclaim,  free  from  all  incumbrances,  the  said  half 
lot.     The  covenants  in  the  agreement  were  mutual  and  dependent; 
neither  party  could  compel  the  other  to  perform  until  he  had  per- 
formed upon  his  part.     The  property  was  incumbered  -^t  the  time, 
.  and  the  deed  first  prepared  by  respondent  was  incomplete,  but  the 
latter  difficulty  was  remedied  impaediately  after  the  suit  was  com- 
menced, and  the  former  would  not  probably  have  prevented  an  en- 
forcement of  the  payment  of  the  money  in  accordance  with  the  terms 
of  the  contract,  if  the  court  could  have  so  applied  it  as  to  discharge 
the  incumbrances.     But  the  contract  only  provided  for  the  payment 
of  $1,500  at  that  time,  which  was  entirely  insufficient  to  pay  off  the 
first  mortgage.     The  court  decreed  that  the  appellant  pay  the  whole 
$3,000,  but  it  had  no  right  to  do  that.     There  is  no  power  known  to 
the  law  that  could  compel  it.     The  deferred  payment  of  $1,500  did 
not  mature  till  April  8,  1883,  nearly  a  year  after  the-  deed  was  re- 
quired to  be  executed,  and  to  compel  the  appellant  to  pay  it  at  once 
imposed  an  obligation  upon  him  he  never  stipulated  to  perform.     He 
was  to  have  a  year  in  which  to  make  that  payment,  without  interest. 
The  court,  however,  said  he  should  pay  it  immediately,  and  this  would 
not  only  be  a  hardship  and  loss,  but  it  might  be  ruinous  to  a  person 
of  limited  credit.     Equity  recognizes  no  such  arbitrary  authority  as 
that.     The  great  difficulty  in  the  case  arose  out  of  the  fact  that  the 
purchase  price  was  inadequate  to  discharge  the  incumbrances.     Had 
the  $1,500  to  be  paid  in  hand  been  applied  to  the  discharge  of  the 
incumbrances,  it  would  have  left  about  $300  still  due  and  payable 
upon  the  first  mortgage,  and  the  second  mortgage  would  have  ma* 
tured  within  a  little  more  than  a  month  thereafter;  and  when  the 
second  $1,500  was  to  become  due  by  the  terms  of  the  contract,  it 
would  not  have  been  sufficient  by  about  a  hundred  dollars,  as  the  ap- 
pellant's counsel  figures  it,  to  discharge  both  incumbrances.     Courts 
of  equity  may  be  willing  and  anxious  in  such  cases  to  give  relief,  al- 
though the  literal  and  exact  terms  of  the  contract  have  not  been  com- 
plied with  by  the  party  who  seeks  their  aid,  but  they  certainly  will 
not  advance  money  for  such  party,  nor  impose  a  severe  hardship  upon 
his  adversary  party.     It  was  the  duty  of  the  respondent  to  have  at- 
tended to  that  matter  before  he  called  upon  tbe  appellant  to  pay  the 
money.     He  had  covenanted  to  give  a  deed  to  the  land,  free  from  in- 
cumbrances, though  his  counsel  says  he  was  only  to  covenant  against 
incumbrances;  but  in  either  case  good  faith  and  fair  dealing  required 
that  he  should  have  paid  off  the  incumbrances,  or  have  reduced  them 
to  the  amount  of  the  purchase  price  to  be  paid  for  the  land,  and  ob- 
tained such  an  extension  of  time  for  their  payment  that  such  purchase 
price  would  have  discharged  them  when  paid,  in  accordance  with  the 
terms  of  contract,  before  he  began  his  suit. 
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The  rule  in  Hinckley  v.  Smithy  51  N.  Y.  21,  is  the  correct  one  upon 
that  subject.  But  the  respondent's  counsel  claims  that  the  appellant 
was  cognizant  of  the  fact  of  the  incumbrances  when  he  entered  into 
the  contract.  The  evidence  is  conflicting  upon  that  subject ;  but  sup- 
pose it  preponderates  in  favor  of  the  respondent,  and  that  he  only 
stipulated  to  give  a  deed  containing  a  covenant  against  incumbrances, 
that  would  not  relieve  him  from  the  obligation  to  convey  a  pure  title 
to  the  property.  His  agreement  to  make  a  deed  containing  such  a 
covenant  was  in  effect  an  agreement  that  the  property  should  be  dis- 
incumbered.  A  covenant  against  incumbrance  is  an  assurance  that 
the  property,  at  the  time  of  the  ensealing  and  delivery  of  the  deed,  is 
then  free  therefrom.  That  character  of  covenant  is  personal,  and  re* 
lates  to  the  time  of  the  execution  of  the  conveyance,  and  is  immedi- 
ately broken  if  any  incumbrance  exists.  The  fact  that  the  appellant 
knew  of  the  existence  of  the  mortgages  may  have  been,  as  suggested 
by  his  counsel  upon  the  argument,  the  reason  and  object  of  the  stip- 
ulation in  the  agreement,  that  the  respondent  should  give  a  deed  free 
from  all  incumbrances.  There  is  no  pretense  that  the  appellant  as- 
sured the  payment  of  the  mortgages.  The  writing  contradicts  any 
intention  of  that  kind.  The  respondent's  counsel  also  claimed  upon 
the  argument  that  it  did  not  appear  that  the  full  amount  of  the  debts 
secured  by  the  mortgages  was  unpaid,  and  that  the  burden  of  proof 
was  on  the  appellant  to  show  that  it  had  not  been  paid;  but  it  is 
enough  to  say,  in  answer  to  that  position,  that  the  allegations  of  the 
answer,  averring  that  both  of  said  mortgages  were  wholly  unsatisfied, 
is  not  denied  in  the  reply.  Besides,  the  circuit  judge  who  heard  the 
case  finds  especially,  in  his  fourth  finding  of  fact,  *'that  no  part  of 
either  of  said  notes  had  been  paid  up  to  this  date,"  which  was  June 
19,  1884.  I  see  no  possible  way  to  help  the  respondent  out  in  this 
case.  The  difficulty  is  that  he  has  not  done  equity.  It  would  clearly  be 
unjust  to  compel  the  appellant  to  accept  the  deed  and  pay  the  $3,000, 
in  the  condition  in  which  the  property  was  on  said  twenty-second  day  of 
April,  1882,  with  reference  to  the  said  incumbrances.  The  pretended 
parol  understanding  between  the  parties  at  the  time  the  agreement 
was  entered  into,  in  the  most  favorable  light,  is  very  inconclusive. 
If  there  had  been  any  understanding  that  the  purchase  price  was  to 
be  applied  to  the  discharge  of  the  said  mortgages,  it  ought  to  have 
been  pleaded ;  but  even  then  it  is  quite  doubtful  whether  the  court 
could,  in  view  of  the  fact  that  the  bargain  between  the  parties  was  in 
writing,  have  attached  any  importance  to  it.  Chancellor  Kent  once 
said  that  a  contract  could  not  rest  partly  in  writing  and  partly  in  pa- 
rol, and  the  experience  of  mankind  has  shown  that  the  rule  is  a  very 
good  one  indeed.  I  am  of  the  opinion  that  the  decree  appealed  from 
should  be  reversed,  and  the  complaint  dismissed. 

Waldo,  J.,  absent. 
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(12  Or.- 818)  ^  ^ 

State  v.  Becker. 
Filed  June  8, 1885. 

MlBCOKDUCT  OF  JURT-  DRINKING  InTOXIOATINQ  LtQUORS. 

Question  not  one  to  be  heard  on  appeal. 

Appeal  from  Multnomah  county. 

Alfred  F.  Sears^  for  appellant. 

John  M.  Gearin,  Dist.  Atty.,  for  respondent. 

By  the  Court.  The  appellant  was  convicted  of  the  crime  of  ar- 
son. A  motion  was  made  for  a  new  trial,  on  the  ground  that  one  of 
the  jurors  had  drank  intoxicating  liquors  during  the  trial,  and  also  on 
the  ground  of  the  insufficiency  of  the  evidence  to  justify  the  verdict. 
The  motion  was  denied,  hence  this  appeal.  The  questions  raised  are 
not  the  subject  of  an  appeal,  as  has  just  been  shown  in  the  case  of 
Kearney  v.  Siiodgrass,  ante,  309,  and  the  authorities  there  cited. 


(12  Op.  40) 

Bekeo  and  others  v.  Tesler  and  others. 

Filed  February  17.  1885. 

Life  Insurance— Foreign  Company  —  Statute  op  Washington  Territobt— 
*•  Doing  Business"  —  Effect  of  Accepting  Promissory  Notb  by  Insur- 
ance Agent. 

The  act  of  insuring  a  man's  life  in  Washington  Territory  by  a  Kansas  com- 
pany, the  name,  etc.,  of  the  man  being  s^nt  into  the  home  office  by  the  solicit- 
ing agent  of  the  company,  and  the  policy  thereupon  issued  there  and  sent  out 
to  Seattle,  would  not  be  ** doing  business''  within  the  meaning  of  the  statute 
of  Washington  Territory,  but  the  subsequent  accepting  by  such  agent  from  the 
assured  of  a  promissory  note  in  payment  of  premium,  would  be  *^  doing  busi- 
ness" within  said  meaning.    Thayer,  J.,  dissenting. 

Appeal  from  Multnomah  county. 

W.  B.  Oilbert,  for  appellant. 

Henry  Ach,  for  respondent. 

Lord,  J.  This  was  an  action  upon  a  promissory  note  made  at  Seat- 
tle, Washiugton  Territory,  to  one  A.  B.  Covalt,  and  assigned  after  due 
to  the  plaintiff. 

The  defense  set  up  is  that  the  note  was  made  in  payment  of  a  pre- 
mium on  a  life  insurance  held  by  the  defendant  Yesler  in  a  Kansas 
life  insurance  company;  that  the  company  had  an  agent  at  Seattle, 
Washington  Territory,  who  solicited  the  insurance  in  January,  1876, 
and  the  note  in  question  was  given  in  August,  1876,  at  Seattle,  in  pay* 
ment  of  the  second  semi-annual  premium  on  the  policy,  and  that  the 
note  was  void,  for  the  reason  that  the  said  insurance  company  was  a 
foreign  insurance  company,  and  had  not  complied  with  the  laws  of 
Washington  Territory  in  regard  to  foreign  insurance  companies  doing 
business  in  the  territory. 

It  appears  by  the  bill  of  exceptions  that  the  said  Covalt,  mentioned 
in  the  note,  and  one  Guion,  were  agents  of  Alliance  Mutual  Life  Assur- 
ance Society,  a  corporation  organized  and  existing  under  the  laws  of 
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the  state  of  Kansas,  and  were  engaged  in  soliciting  life  insurance  for 
said  company  at  Seattle,. Washington  Territory,  and  in  making  and 
taking  applications  therefor,  and  in  collecting  and  receipting  for  pre- 
miums thereon.  That  in  January,  1876,  at  Seattle,  in  said  territory, 
the  said  Guion,  as  agent  of  said  company,  received  the  application 
of  the  defendant  Yesler,  together  with  $671,  the  amount  of  the  first 
premium,  for  which  he  gave  the  said  Yesler  a  receipt,  and  then  turned 
over  said  application,  and  the  money  so  received,  to  the  said  Covalt, 
as  agent  of  the  said  company,  who  forwarded  the  same  to  Leaven- 
worth, Kansas,  for  examination  and  acceptance  by  the  company.  That 
the  said  company  accepted  the  same,  and  thereupon  issued  a  policy, 
which  was  sent  by  mail;  whether  to  the  defendant  Yesler,  or  to  their 
agent,  Covalt,  to  deliver  to  Yesler,  the  evidence  is  conflicting.  That 
when  the  second  semi-annual  premium  of  $671  became  due  and  pay- 
able on  the  said  policy,  in  August,  1876,  the  said  Covalt  called  upon 
the  said  Yesler  for  the  payment  of  said  premium,  who,  not  having 
the  requisite  funds  on  hand  at  that  time  to  pay  the  same,  thereupon 
executed  and  deli^jered  to  the  said  Covalt  the  promissory  note  in  ques- 
tion. That  the  said  note  was  sent  to  the  company,  and  retained  by 
them  until  it  became  due  and  payable,  and  then  forwarded  to  Seattle 
for  collection;  and,  upon  default  of  payment  being  raade,  the  eom- 
pany'charged  the  amount  of  the  same  to  the  account  of  the  said  Covalt. 

Upon  this  state  of  facts  the  court  below  instructed  the  jury  that 
the  taking  of  this  note  was  doing  insurance  business  within  the  terri- 
tory, and  the  result  was  a  verdict  and  judgment  for  the  defendant. 

The  contention  of  the  plaintiff  is  that  the  taking  of  a  promissory 
note  in  payment  of  a  premium  on  an  insurance  policy  is  not  "doing 
insurance  business."  Upon  the  facts  as  presented  by  this  record,  it 
would  seem  that  the  agent  was  not  authorized  to  make  a  binding  con- 
tract of  insurance.  As  between  him  and  the  company,  he  was  em- 
powered to  solicit  and  receive  applications  for  insurance,  and  receipt 
for  the  premium  money  therefor,  and  to  forward  them  to  the  company 
for  their  approval  or  rejection. 

In  Armstrong  v.  State  Ins.  Co.  61  Iowa,  215,  S.  C.  16  N.  W.  Eep. 
94,  it  was  held  that  the  agent  of  an  insurance  company,  who  was  au- 
thorized to  take  applications  for  insurance,  and  receive  and  receipt  for 
premiums,  and  forward  applications  and  premiums,  and  receive  from 
the  company  policies  of  insurance  when  issued,  and  deliver  them  to 
the  assured,  that  such  agent  had  no  powers  or  authority  to  bind  the 
company  by  a  contract  of  insurance.  Dickinson  Co.  v.  Mississippi 
Valley  Ins.  Co.  41  Iowa,  286;  Critchett  v.  American  Ins.  Co.  53  Iowa, 
404;  S.  C.  5  N.  W.  Rep.  543;  Aijres  v.  Hartford  Ins.  Co.  17  Iowa, 
176 ;  Reynolds  v.  Continental  Ins.  Co.  36  Mich.  131 ;  Morse  v.  St.  Paul 
F.  d  Mi  Ins.  Co.  21  Minn.  407. 

When  the  defendant  Yesler  presented  and  delivered  his  application, 
and  the  premium  money  therefor,  to  the  agent,  to  be  by  him  for- 
warded to  the  company  for  its  acceptance  or  rejection,  he  knew  and 
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understood  no  poliqy  of  insurance  would  be  issued  unless  the  com- 
pany accepted  his  application.  Nor  was  any  contract  consummated 
until  the  application  was  accepted,  and  the  policy  duly  issued. 

The  final  act  which  made  the  transaction  a  binding  contract  upon 
the  parties,  was  the  acceptance  of  the  application.  Until  this  took 
place,  it  was  a  mere  proposition  tendered,  to  be  accepted  or  rejected. 
The  contract  was  consummated  when  the  company  acted  upon  the 
proposal  and  issued  the  policy,  for  then  the  minds  of  the  parties  had 
met  and  agreed.  "What  was  before,"  says  Harrie,  J.,  "a  mere  propo- 
sition, then  became  invested  with  the  attributes  of  a  contract,  and 
from  that  time  each  party  became  bound  for  its  performance.  If  this 
be  so,  the  contracts  are  to  be  regarded  as  having  been  made  when  the 
company  received  and  accepted  the  defendant's  application,  and  is- 
sued and  transmitted  to  him  their  policies."  Hyde  v.  GooduoWy  3  N. 
Y.  270.  It  was,  therefore,  a  contract  of  insurance  made  and  executed 
in  Kansas.  Lamb  v.  Bowser ^  7  Biss.  373;  Id.  315;  Western  v.  Gen- 
esee  M.  Ins.  Co.  12  N.  Y.  261;  Tayloe  v.  Merchants'  F.  Ins.  Co.  9 
How.  400. 

Thus  far  the  case  stands  clear.  When  the  second  annual  premium 
became  due  on  the  policy  of  insurance,  the  agent  called  upon  the  de- 
fendant Yesler  for  its  payment,  and  in  lieu  thereof,  and  under  the 
circumstances  alread}*  indicated,  accepted  the  note  in  question.  And 
the  inquiry  now  arises  whether  the  taking  of  tHe  note  was  doing  busi- 
ness  in  the  territory.  To  undertake  to  give  an  exact  definition  to  the 
word  **bu8ine8s,"  which  could  be  applied  as  a  test  or  criterion  in  every 
case,  would  be  an  impossible  test.  It  is  said  to  be  a  word  of  large 
signification,  and  to  denote  the  employment  or  occupation  in  which 
a  person  is  engaged  to  procure  a  living.  Goddard  v.  Chuffee,  2  AUen^ 
395;  Martin  v.  State,  59  Ala'.  36.  Under  a  statute  that  any  persoa 
who  shall  do  any  manner  of  labor,  business,  etc.,  shall  be  punished, 
etc.,  the  loaning  of  money  and  taking  a  note  therefor  was  held  to  be 
business  within  the  meaning  of  such  statute.  Troetcert  v.  Decker,  51 
Wis.  46;  S.  C.  8  N.  W.  Rep.  26.  In  Toule  v.  Larahee,  26  Me.  466, 
it  was  held  that  a  promissory  note  made  on  Sunday,  for  the  price  of 
a  horse  bought  on  that  day,  was  void,  as  being  in  contravention  of 
the  statute  prohibiting  trade  and  business.  In  Lovejoy  v.  Whipple^ 
18  Vt.  376,  the  taking  of  a  promissory  note,  executed  upon  Sunday, 
in  consummation  of  a  contract  previously  made,  was  considered  busi- 
ness. "It  thus  seems,"  as  said  by  Thdrman,  J.,  "to  be  the  common 
expression  of  the  courts  that  the  making  of  a  contract  is  business 
within  the  meaning  of  these  acts."  Bloom  v.  Richardn,  2  Ohio  St; 
388.  It  is  the  inhibition  against  doing  business  on  this  particular 
day  against  which  these  statutes  are  directed.  It  is  not  that  the  con- 
sideration is  illegal  or  void,  as  against  public  policy,  but  it  is  the  do^ 
ing  of  a  thing — the  making  of  a  contract — on  a  day  when  it  is  prohib- 
ited and  unlawful,  that  vitiates  the  transaction  and  ^renders  it  void. 
The  taking  of  a  note  for  a  loan  or  debt,  or  other  consideration,  is  the 
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making  of  a  contract,  and  Is  a  transaction  which  .signifies  business  in 
the  sense  of  these  statutes.  The  transaction  is,  in  fact^  the  doing  of 
business  which,  being  prohibited  on  that  particular  day,  is  void. 

The  company  was  prohibited  from  doing  business  in  the  territory 
without  compliance  with  its  laws.  This  it  had  not  done.  It  had  ef- 
fected an  insurance,  issued  its  policy^  and  the  semi-annual  premium 
was  due.  Was  the  taking  of  the  note  in  question  by  the  agent  in  pay- 
ment of  this  premium  the  doing  business  in  the  territory  ?  Was  it  a 
transaction  which  signifies  the  doing  of  business  ?  Tested  by  the  judi- 
cial interpretation  applied  to  these  statutes,  the  taking  of  the  note 
was  the  making  of  a  contract,  which  signifies  the  doing  of  business, 
and  is  within  the  prohibition  of  the  law. 

In  Smyth  v.  International  Life  Ins.  Co.  35  How.  Pr.  128,  the  court 
held  that  the  acceptance  of  yearly  premiums  upon  outstanding  policies, 
and  of  paying  the  losses  thereon  which  may  accrue,  was  doing  busi- 
ness within  the  meaning  of  an  act  taxing  all  persons,  who  are  not 
residents,  doing  business  in  the  state.  The  issuing  of  policies,  taking 
of  premium  notes,  collecting  or  receiving  cash  premiums,  and  adjust- 
ing and  paying  losses,  constitute  the  principal  business  of  insurance 
companies.  Lamb  v.  Lamb,  6  Biss.  425.  Any  or  all  of  these  acts, 
when  they  involve  the  making  of  a  contract,  import,  at  least,  the  do- 
ing of  business,  and  if  done  within  the  territory,  without  compliance 
with  its  laws,  are  void.  The  taking  of  a  note  for  premium  money  is 
as  much  the  making  of  a  contract  as  was  the  insurance  policy.  As 
such,  either  or  both  would  denote  a  transaction  which  signifies  busi- 
ness, and  if  done  when  or  where  prohibited  would  not  constitute  valid 
contracts.  It  is  not  material  that  the  note  was  made  payable  to  the 
agent.  The  consideration  was  for  premium  money  due  the  company, 
and  it  was  taken  by  the  agent,  in  his  capacity  as  such,  for  the  benefit 
of  the  company.  It  was  as  agent  for  the  company,  and  in  its  inter- 
ests and  for  its  benefit,  that  he  transacted  the  business.  He  had  no 
other  or  personal  business  or  dealings  with  the  defendant  Yesler.  In 
the  person  of  its  agent  it  was  constructively  present,  making  a  con- 
tract or  doing  business  in  violation  of  the  laws  of  the  territory.  This 
it  could  not  do.  To  enforce,  therefore,  the  payment  of  this  note, 
would  be,  virtually,  to  disregard  the  plain  provisions  of  the  law,  en- 
acted to  subserve  wise  and  salutary  purposes.  Pierce  v.  People,  106 
111.  18;  Bliss,  Life  Ins.  §  140.     • 

"When  the  legislature  prohibits  an  act,"  says  Mr.  Justice  Walkeb, 
"or  declares  that  it  shall  be  unlawful  to  perform  it,  every  rule  of  in- 
terpretation must  say  that  the  legislature  intended  to  interpose  its 
power  to  prevent  the  act,  and,  as  one  of  the  means  of  prevention, 
that  the  courts  shall  hold  it  void.  This  is  as  manifest  as  if  the  stat- 
ute had  declared  that  it  should  be  void.  To  hold  otherwise  would  be 
to  give  to  the  person  or  corporation  or  individual  the  same  right  in 
enforcing  prohibited  contracts  as  the  good  citizen  who  respects  and 
conforms  to  the  law.     To  permit  such  contracts  to  be  enforced,  if  not 


Digitized  by 


Google 


Or.]  BBNEO  r.  YBSIiEB.  ^33 

offering  a  premium  to  violate  a  law,  it  certainly  withdraws  a  large 
portion  of  the  fear  that  deters  men  from  defying  the  law.  To  do  so, 
places  the  person  who  violates  the  law  on  an  equal  footing  with  those 
who  strictly  observe  its  requirements."  Cincinnati  Mut.  H.  A,  Co. 
V.  Rosenthal,  55  111.  91 ;  Bank  of  British  Columbia  v.  Page.  6  Or.  435; 
In  re  Comstock,  3  Sawy.  218. 

As  the  note  was  transferred  after  it  was  due,  it  was  open  to  the  de- 
fense alleged,  which,  in  our  judgment,  is  well  sustained.  There  was 
no  error,  and  the  judgment  must  be  affirmed. 

Thayer,  J.,  dissenting.  When  this  case  was  argued  I  was  very 
much  inclined  to  the  opinion  that  soliciting  and  receiving  applications 
for  insurance  in  Washington  Territory  by  an  agent  of  a  foreign  insur- 
ance company,  and  forwarding  them  from  there  to  the  company,  al- 
though the  agent  had  no  authority  beyond  the  right  to  forward  such 
applications  to  be  examined  and  passed  upon  at  the  home  office, 
would  constitute  the  doing  an  insurance  business  within  said  terri- 
tory,  and  be  in  violation  of  its  statutes,  unless  complied  with  by  the 
company;  but>  the  authorities  collected  by  his  honor.  Judge  Lord,  and 
referred  to  in  the  opinion  prepared  by  him  in  this  case,  have  changed 
my  preconceived  notions  upon  the  subject,  and  I  concur  in  that  opin- 
ion to  the  extent  that  the  insurance  upon  the  life  of  saidH.  S.  Yesler 
by  the  Alliance  Mutual  Life  Assurance  Society  was,  as  a  matter  of 
law,  effected  at  the  home  office  of  said  company,  in  the  state  of  Ean-  * 
sas,  notwithstanding  the  application  therefor  was  solicited  by  the 
agent,  Govalt,  in  Washington  Territory,  was  made  there,  and  forwarded 
by  said  agent  from  there.  But  I  am  not  able  to  concur  in  the  opinion 
that  the  taking  the  note  sued  on  for  a  premium,  when  the  insurance 
was  lawfully  effected,  was  doing  business  within  the  meaning  of  the 
law  of  Washington  Territory.  Nor,  under  thecircumstances  suggested, 
do  I  believe  that  the  legislature  of  that  territory  intended,  or  could 
rightfully  pass  a  statute  that  would  render  such  an  act  unlawful. 
If  the  insurance  was  lawful,  and  the  premium  notes  executed  by  Yes- 
ler were  valid,  I  am  unable  to  understand  why  the  company  had  not 
the  right  to  collect  them,  or  to  adjust  the  claim  by  taking  Yesler's 
note,  with  an  indorser,  in  payment  thereof. 

If  Yesler  had  been  residing  in  Kansas  when  the  insurance  was  ef- 
fected upon  his  life,  and  had  personally  made  the  application  therefor 
at  the  home  office  of  the  company,  had  executed  the  premium  notes 
there,  received  the  policy  there,  and  then  emigrated  from  that  state 
to  Washington  Territory,  it  could  not  be  doubted  but  that  the  com- 
pany, as  a  matter  of  course,  would  have  had  the  right  to  forward  those 
notes,  and  collect  them  of  him  at  their  maturity.  And  the  right  of  the 
company  stands  upon  the  same  footing  in  this  case  as  it  would  have 
stood  in  the  case  supposed,  and  it  would  no  more  bis  doing  business, 
within  the  meaning  of  the  laws  of  Washington  Territory,  in  the  one 
case  than  in  the  other. 
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Yeeler  owed  the  company  a  lawful  debt,  and  how  could  a  territorial 
or  state  law  be  construed  consistently  so  as  to  prevent  its  collection? 
If  Yesler  had  been  in  possession  of  the  tangible  property  of  the  com- 
pany, and  it  had  attempted  to  recover  it  from  him  in  Washington  Terri- 
tory, would  not  that  have  been  doing  .business  there»  just  as  much  as  its 
attempt  to  recover  from  him  its  chose  in  action  would  have  been  ?  In. 
either  case,  it  would  have  been  an  effort  to  obtain  from  him  that  which 
belonged  to  it  legally,  and  I  do  not  see  how  such  an  endeavor  could, 
be  adjudged  a  violation  of  law. 

The  Washington  Territory  law  certainly  only  intends  that  a  foreign 
life  insurance  company  shall  not,  except  under  the  conditions  it  im- 
poses, do  its  insurance  business  there.  It  would,  to  my  mind,  be  un- 
reasonable to  suppose  that  any  company  of  that  character  could  not 
enforce  a  payment  of  lawful  obligations  due  to  it  without  any  com- 
pliance with  such  conditions,  and  an  action  instituted  in  its  courts 
would  be  doing  business  as  much  as  receiving  a  promissory  note  from, 
a  debtor. 

If  an  officer  intrusted  with  the  funds  of  the  Alliance  Company,  ai 
its  home  office  in  Kansas  City,  should  run  off  with  them,  in  violation 
of  his  trust,  to  Washington  Territory,  could  not  the  company,  cause 
his  arrest  upon  civil  process,  or  receive  indemnity  for  the  injury,  with- 
out filing  in  the  office  of  the  secretary  of  that  territory  a  copy  of  its 
articles  of  incorporation,  and  appointing  an  agent  as  provided  in  said 
laws ;  and  would  such  an  attempt  to  arrest  the  defaulter,  or  to  obtain 
satisfaction  without  suit,  be  "commencing  to  transact  business  in  the 
territory,"  within  the  meaning  of  said  laws?  Such  a  requirement, 
imposed  as  a  condition  for  doing  such  an  act,  would  be  strange  comity. 
I  fear  that  such  a  construction  of  the  statutes  of  our  neighboring  ter- 
ritory would  do  injustice  to  the  courtesy  of  its  citizens.  The  language 
of  the  statute  is : 

"That  all  corporations  now  existing  or  hereafter  formed  under  the  hiws  of 
the  states,  etc.,  shall  have  full  power  and  authority  to  sue  and  be  sued,  hold, 
purchase,  and  acquire,  selJ,  lease,  and  dispose  of,  real  and  personal  property,  and 
generally  to  do  and  perform  any  and  every  act,  and  transact  business  within 
the  [thisj  territory  in  the  same  manner  and  to  the  same  extent  as  though 
said  corporation  had  been  organized  under  the  laws  of  the  [this|  territory:- 
provided,  that  any  sucli  corporation  hereafter  acquiring  property  or  com- 
mencing to  transact  business  in  the  territory  shall  fii-st  comply  with  the  pro- 
visions of  section  2  of  this  act." 

The  proviso,  it  will  be  seen,  only  extends  to  "acquiring  property," 
and  "commencing  to  transact  business."  Taking  the  note  was  not 
"acquiring  property,"  as  it  was  but  a  novation  of  a  debt;  nor  was  it 
the  ^'commencing  to  transact  business"  within  the  meaning  of  the  stat- 
ute. 

If  the  act  had  provided  that  no  foreign  lawyer  should  practice  his 
profession  in  that  territory  without  having  first  been  admitted  to  its 
courts,  it  would  not  extend  to  the  collection  of  a>  fee  there,  earned 
somewhere  else ;  or  that  no  foreign  merchant'  should  carry  on  business 
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there  without  a  license,  surely  a  merchant  at  Portland  could  sell  a  bill 
of  goods  to  a  Washington  Territory  citizen  at  Portland  and  send  over 
his  claim  for  collection  without  such  a  license.  The  territorial  stat- 
ute may  be  a  wholesome  provision  of  law,  but  I  am  at  loss  to  un- 
derstand why  it  should  have  such  a  latitudinarian  construction  as  is 
attempted  to  be  given  it.  The  construction,  doubtless,  will  operate  as 
a  great  favor  to  Yesler.  He  owed  a  premium  note.  It  was  a  legal 
claim  against  him.  He  took  it  up  by  giving  the  note  in  suit,  and,  al- 
though that  has  been  put  in  circulation  and  credit  been  given  it,  yet, 
upon  what  appears  to  me  to  be  a  very  flimsy  reason,  is  enabled  to 
repudiate  it.  Yesler  received  the  full  benefit  of  the  note;  the  con- 
sideration was  valid.  Hackney  &  Beneo  have,  doubtlessly,  parted  with 
goods  upon  the  faith  of  it;  but  the  former  says  that  his  payment  and 
discharge  of  his  legal  obligation  was,  under  the  laws  of  Washington 
Territory,  an  illegal  act,  and  he  is  relieved  from  his  liability. 

In  my  opinion,  if  such  a  law  existed,  it  would  be  "more  honored 
in  its  breach  than  in  its  observance."  I  am  in  favor  of  a  reversal  of 
the  judgment 
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1.  Evidence— Admission  of  Testimony. 

It  is  the  custom  of  courts  at  nisi  priu»,  and  properly  so,  to  receive  in  evidence 
legal  documents  in  support  of  a  defense,  and  afterwards  instruct  the  jury  as  to 
their  effect ;  and  such  a  course  on  the  part  of  said  courts  is  no  ground  for  reversal 
in  a  higher  court,  unless  it  appears  that  the  rights  of  the  opposite  party  have 
been  prejudiced  in  consequence. 

2.  Tax  Deed — Dkscription  of  the  Propkrtv. 

A  description  of  land  in  a  tax  deed  is  sufficiently  certain  if  it  is  capable  of 
being  made  certain. 

Appeal  from  Multnomah  county. 

Killin  dt  Moreland,  for  appellant. 

James  K.  Kelly,  for  respondent. 

Thayer,  J.  This  appeal  is  from  a  judgment  of  the  circuit  court 
for  the  county  of  Multnomah.  The  appellant  commenced  an  action 
in  said  court  to  recover  the  possession  of  certain  real  property,  con- 
sisting of  a  tract  of  37^  acres  of  land  situated  in  said  county  of 
Multnomah.  The  complaint  is  in  the  usual  form  to  recover  the  pos- 
session of  real  property.  The  respondent  interpqsed  several  defenses, 
viz. : 

First.  That  the  land  was  owned  by  one  I.  B.  Smith,  and  in  his  possession 
at  the  time  of  his  death,  September  3,  1882,  and  that  the  respondent  was  the 
administrator  of  the  said  Smith.  Second.  That  on  the  thirteenth  day  of  June, 
1866,  the  l.and  was  sold  by  the  sheriff  of  Multnomah  county  for  taxes  due 
from  the  appellant,  which  were  delinquent,  and  was  purchased  at  said  tax 
sale  by  said  I.  B.  Smith;  that  no  redemption  thereof  having  been  had,  a  deed 
was  duly  executed  by  the  sheriff  of  said  county  to  the  said  I.  B.  Smith,  on  the 
third  day  of  July,  1868;  that  said  deed  was  duly  recorded  in  the  office  of  the 
clerk  of  said  county,  on  the  second  day  gf  November,  1870,  since  which  time 
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the  said  I.  B.  Smith  was  in  the  actual  possession  of  said  tract  of  land  until 
the  time  of  his  death;  and  that  no  action,  suit,  or  proceeding  for  the  recovery 
of  said  land  w&h  commenced  within  tliree  years  from  the  said  second  day  of 
November*  1870,  the  time  of  recording  the  tax  deed.  Third.  That  neither  the 
appellant,  his  ancestor,  predecessor,  or  grantor,  was  seized  or  possessed  of  the 
premises  within  10  years  prior  to  the  third  day  of  September,  1882,  when  said 
I.  B.  Smith  held  and  possessed  the  same  adversely  to  the  pretended  title  of 
the  appellant  for  more  than  10  years  before  the  time  of  his  death,  under  a 
^claim  of  title  in  fee-simple. 

The  appellant  filed  a  reply,  in  which  he  denied  the  several  de- 
fenses set  up  by  the  respondent,  and  the  issues  so  formed  were  tried 
by  the  court  and  a  jury  duly  impaneled.  The  appellant,  upon  the 
trial,  gave  in  evidence  a  deed  executed  by  Gideon  Tibbetts  and  wife 
to  himself,  dated  March  24,  1858,  of  the  land  in  controversy;  also  a 
patent  from  fhe  United  States  to  the  said  Gideon  Tibbetts  and  wife, 
bearing  date  January  31,  1873,  of  a  larger  tract  of  land,  and  which 
included  the  land  in  dispute.  The  said  deed  to  appellant  contains 
full  coyenants  of  assurance,  and  the  patent  was  issued  under  the 
Oregon  donation  law.  The  premises  in  question  are  a  part  of  the  said 
donation  claim  that  inured  under  the  said  law  to  Mrs.  Tibbetts.  The 
respondent  upon  his  part  gave  in  evidence  the  tax  deed  alleged  in  his 
answer.  When  it  was  offered  in  evidence,  counsel  objected  to  its  in- 
troduction upon  the  grounds  that  it  was  incompetent  and  immaterial, 
as  it  contained  no  sufficient  description  of  the  land.  The  description 
in  the  deed  is  as  follows:  "Thirty-seven  and  one-half  acres  of  land 
in  section  11,  T.  1  8.,  E.  1 E.,  known  as  *  Smith's  farm,*  in  Multnomah 
county,  state  of  Oregon."  The  deed  also  contained  a  recital  as  fol- 
lows: "The  said  property  having  been  duly  assessed  for  the  fiscal 
year,  1865,  to  the  said  Y.  A.  Smith."  When  the  objection  was  made 
to  the  introduction  of  this  deed,  the  respondent's  counsel  stated  to  the 
court  that  he  would  show  that  in  the  month  of  June,  1866,  said  land 
was  known  as  Smith's  farm  in  the  neighborhood  where  it  is  situated, 
and  thereupon  the  court  overruled  the  objection,  and  said  deed  was 
read  in  evidence  to  the  jury. 

Gideon  Tibbetts,  having  been  called  as  a  witness,  testified  that  he 
was  very  well  acquainted  with  the  land;  that  it  was  a  part  of  the  do- 
nation land  claim  of  himself  and  wife ;  that  his  claim  was  in  sections 
10,  11,  and  12,  mostly  in  section  11,  in  the  township  and  range  afore- 
said. The  witness  was  then  asked  if  he  knew  where  a  tract  of  land 
lies,  described  as  "37J^  acres  of  land  in  section  11,  T.  1  S.,  K.  1  E., 
known  as  *  Smith's  farm;' "  to  which  he  answered :  "I  know  of  a  tract 
of  that  size  that  Smith  pretended  to  own ;  he  paid  me  for  it ;  we  al- 
ways called  it  Mr.  Smith's  land, — that  piece  of  ground."  Said  wit- 
ness, in  answer  to  another  question  asked  by  the  respondent's  coun* 
sel,  testified:  **This  piece  of  land  was  known  there  as  Smith's  land, 
referring  to  June  6,  1866,  and  it  is  known  to-day,  I  believe,  as  that. 
I  have  never  heard  of  any  other  tract  of  land  in  that  section  that  has 
been  known  as  Smith's  land,  or  as  the  Smith  land."     This  evidence 
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was  taken  against  the  objection  of  appellant's  eounsel  as  being  in- 
competent and  immaterial;  and  there  was  no  other  evidence  tending 
to  show  that  the  premises  in  controversy  were  in  1866^  or  at  any  other 
time,  known  as  Smith 's  farm.  Said  witness  also  testified  that  as  much 
as  15  years  ago  I.  B.  Smith,  deceased,  occupied  a  house  which  had 
been  moved  on  the  land  in  controversy  for  a  school-house,  but  never 
used  for  such  purpose;  that  I.  B.  Smith,  deceased,  slept  in  it  and 
cooked  there;  and  that  some  wood-choppers,  cutting  wood  on  the  land 
in  his  employ,  for  a  time  slept  there,  and  cooked  their  meals  in  it. 
He  also  testified  that  for  the  last  five,  or  sis  years  of  his  life  I.  B. 
Smith  resided  on  the  land  in  controversy,  in  a  small  house  built  by 
himself,  and  had  a  small  piece  under  cultivajiion.  Another  witness, 
John  Campbell,  testified  that  in  1878  or  1879,  he,  at  the  request  of 
I.  B.  Smith,  surveyed  the  land  in  controversy  for  him,  and  that  he 
after  that  time,  and  until  his  death,  resided  upon  it;  and  there  was 
no  other  evidence  tending  to  show  adverse  possession  of  the  land  in 
controversy  by  I.  B.  Smith.  Respondent  then  offered  in  evidence  a 
deed  of  Gideon  Tibbetts  and  wife  to  Isaac  B.  Smith,  dated  the  seven- 
teenth day  of  March,  1874,  for  the  land  in  controversy,  to  the  introduc- 
tion of  which  the  appellant  objected,  because  it  was  incompetent  and 
irrelevant,  which  objection  the  court  overruled,  and  allowed  the  re- 
spondent to  read  the  same  to  the  jury;  to  which  ruling  of  the  court 
the  appellant  then  excepted.  The  respondent  then  rested,  where- 
upon the  appellant  moved  the  court  to  strike  out  from  the  evidence 
the  tax  deed  offered  in  evidence  by  the  respondent,  and  to  withdraw 
it  from  the  jury;  which  motion  the  court  overruled,  and  appellant 
excepted. 

The  respondent  having  rested,  the  appellant  gave  in  evidence  a  cer- 
tified  copy  of  the  assessment  roll  of  said  county  of  Multnomah  for  the 
assessment  of  taxes  for  the  year  1865,  and  also  a  certified  copy  of  the 
notice  of  said  sale  of  said  land  for  delinquent  taxes,  and  then  requested 
the  court  to  direct  the  jury  to  find  a  verdict  for  the  appellant,  which 
the  court  refused.  The  said  assessment  roll  and  notice  of  sale  con- 
tained the  same  description  of  the  premises  assessed  and  sold  as  the 
tax  deed,  except  that  the  words,  "known  as  Smith's  farm,''  were  not 
included  therein.  And  thereupon  the  court  proceeded  to  charge  the 
jury;  and,  among  other  instructions,  submitted  the  following: 

"If  you  find  the  fact  to  be  that  there  was  in  section  11,  T.  1  S.,  R.  1 E.,  and 
on  the  donation  land  claim  of  Gideon  Tibbetts,  a  parcel  of  land  conforming  in 
size  and  shape  to  the  land  in  controversy,  and  known  in  the  year  1866,  about 
JAly  of  that  year,  as  •  Smith's  farm.'  and  that  tliere  was  no  otiier  similar  piece 
of  land  in  that  section  that  was  so  known,  then  your  verdict  should  be  for  de- 
fendant." 

To  the  giving  of  this  instruction  the  appellant  then  excepted,  be- 

'cause  there  was  no  evidence  tending  to  show  that  in  1866,  or  at  any 

other  time,  the  land  in  controversy  had  been  known  as  '* Smith's 

farm."     The  court  then,  at  the  request  of  the  respondent,  submitted 
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to  the  jury  the  special  question  r^  "How  long,  if  for  any  time,  was 
Isaac  B.  8mith,  deceased,  in  the  actual  possession  and  a  resident  upon 
the  land  in  controversy?" — and  asked  the  jury  to  find  a  special  ver- 
dict upon  the  said  question;  to  the  submission  of  which  special  finding 
the  appellant  objected,  because  it  was  incompetent  and  immaterial, 
and  because  there  was  no  evidence  tending  to  show  that  there  had 
been  any  adverse  possession  of  said  lands  before  the  commencement 
of  this  action.  A  general  verdict  was  rendered  for  the  defendant, 
and  the  special  finding  was  answered,  "Since  1869."  The  appellant, 
filed  a  motion  to  set  aside  the  general  verdict,  and  also  to  set  aside 
the  special  verdict,  both  of  which  were  refused  by  the  court,  and  the 
judgment  appealed  from  was  entered. 

The  questions  presented  for  the  consideration  of  this  court  are :  the 
admission  in  evidence  of  the  ta^L  deed,  and  the  deed  from  Tibbetts  and 
wife  to  I.  B.  Smith,  of  March  17,  1874;  the  refusal  of  the  court  to 
strike  out  from  the  evidence  the  tax  deed ;  the  refusal  to  direct  for 
the  appellant ;  giving  the  instruction  excepted  to  by  the  appellant ; 
submitting  the  special  matter  to  the  jury;  and  in  refusing  the  motion 
to  set  aside  the  special'  and  general  verdicts.  There  was  certainly 
no  error  in  submitting  the  two  deeds  in  evidence.  They  were  rele- 
vant and  pertinent  to  the  issues,  and  the  court  should  not  have  been 
compelled  to  stop  at  that  stage  of  the  proceeding  to  consider  their  ef- 
fect, whatever  might  have  been  its  final  conclusion  as  to  their  mate- 
riality. The  respondent  had  in  his  answer  alleged  title  to  the  premises 
in  I.  B.  Smith,  and  set  up  as  another  defense  the  statute  of  limita- 
tions. He  had  a  right,  therefore,  to  give  in  evidence  any  proof  that 
tended  to  establish  either  defense.  It  is  the  usual  practice  of  courts 
at  nisi  prius  to  receive  such  proofs  in  the  first  instance,  and  after- 
wards instruct  the  jury  as  to  their  effect.  This  is  the  more  prudent 
course,  and  an  appellate  court  would  not  be  justified  in  reversing  a 
judgment  upon  such  ground  unless  it  could  plainly  perceive  that  the 
rights  of  the  opposite  party  had  been  perjudiced  in  consequence 
thereof.  Nor  could  the  circuit  court  have  properly  stricken  out  from 
the  evidence  the  said  tax  deed,  even  if  its  description  of  the  premises 
were  imperfect.  It  was  still  admissible  to  show  that  said  I.  B.  Smith 
was  holding  under  color  of  title.  It  was  competent  evidence,  in  con- 
nection with  proof  of  possession,  in-  order  to  establish  the  defense  of 
the  statute  of  limitations.  Plltoio  v.  Roberts,  18  How.  477;  Wright 
V.  Mattison,  18  How.  50. 

The  request  of  the  appellant  that  the  court  direct  a  verdict  in  his  fa- 
vor was  properly  overruled.  The  court  had  no  such  power  over  the 
jury  as  that.  It  had  no  right  except  to  state  to  them  "all  matters  of 
law  which  it  thought  necessary  for  their  information  in  giving  their 
verdict."  It  had  no  authority  to  present  the  facts  in  the  case,  and 
was  required  to  inform  the  jury  that  they  were  the  exclusive  judges' 
of  all  questions  of  fact.  Civil  Code,  §  198.  The  appellant  had  a 
right,  when  the  evidence  was  closed,  to  submit  in  distinct  and  oon- 
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cise  propositions  the  conclnsions  of  fact  which  he  claimed  to  have 
been  established,  or  the  conclusions  of  law  which  he  desired  to  be  ad- 
judged, or  both.  The  conclusions  of  law  would,  of  course,  have  been 
decided  by  the  court;  but  the  conclusions  of  fact  would  have  had  ta 
have  been  submitted  to  the  jury.  Civil  Code,  §§  237,  238,  239.  The 
court  had  the  right,  undoubtedly,  to  inform  the  jury  as  to  what  it  was 
necessary  for  the  respondent  to  prove,  in  order  to  establish  his  de- 
fenses; and  if  there  were  no  evidence,  or  it  were  not  sufficient  to  make 
out  any  of  the  defenses,  and  the  jury  decided  wrong,  the  court  should 
have  set  their  verdict  aside.  A  jury  may  err  in  their  decision,  may 
conclude  that  a  party  has  maintained  a  defense  when  he  has  not,  but 
the  law  does  not  presume  they  will  do  so,  any  more  than  it  will  pre-^ 
sume  that  a  court  will  mistake  the  law.  In  the  event  they  do„  how- 
ever,  it  can  be  corrected  without  the  court  having  to  get  into  the  jury- 
box.  The  province  of  a  jury  is  as  certain  and  sacred  under  our  law 
as  thatf  of  the  court,  and  the  functions  of  the  former  can  no  more  be 
usurped  than  those  of  the  latter.  The  appellants  could  not  have  ex- 
pected the  court  would  set  aside  the  verdict,  unless  it  concluded  that 
its  charge  to  the  jury,  before  referred  to,  were  erroneous.  The  court 
told  the  jury,  in  the  charge,  that  if  they  found  that  there  was  in  said 
section,  township,  and  range,  and  in  the  donation  claim  of  said  Tib-^ 
betts,  a  parcel  of  land  conformable  to  that  in  controversy,  and  known 
as  "Smith's  farm, "  at  the  time  referred  to  by  the  court,  and  that  there 
was  no  similar  piece  of  land  in  that  section  so  known,  their  verdict 
should  be  for  the  respondent;  and  as  the  jury  returned  a  verdict  for 
the  respondent,  it  is  quite  probable  they  found  such  fact.  The  court 
could  not,  in  view  of  that  instruction,  have  consistently  set  the  ver- 
dict aside.  Nor  can  this  court  conclude  that  there  was  error  in  de- 
nying said  motion,  without  determining  that  there  was  error  in  the 
said  instruction. 

The  question  submitted  by  the  court  for  the  special  finding  of  the 
jury  was  of  very  little  importance.  The  answer  returned  by  them 
was  entirely  inconclusive  in  itself  to  establish  the  defense  of  statute 
of  limitations.  The  length  of  time  Isaac  B.  Smith  was  in  the  actual 
possession  of  and  a  resident  upon  the  land  in  controversy  was  en- 
tirely immaterial,  unless  he  was  holding  during  the  time  adversely  to 
the  appellant.  It  was  claimed  by  the  respondent's -counsel,  upon  the 
argument,  that  the  fact  that  Isaac  B.  Smith  purchased  the  premises 
at  the  tax  sale,  and  put  the  deed  upon  record,  was  evidence  that  his 
holding  was  as  an  owner.  However  that  may  be,  neither  the  ques- 
tion, nor  finding  of  the  jury  in  answer  thereto,  injured  the  appellant, 
and  is  of  no  advantage  to  the  respondent  on  the  appeal,  as  it  does  not 
appear  that  the  general  verdict  was  rendered  upon  the  defense  that 
the  appellant  had  not  been  seized  or  possessed  of  the  premises  within 
the  period  of  10  years.  It  is  likely  to  have  been  rendered  under  the 
instruction  as  to  the  effect  of  the  tax  deed,  or  upon  the  three-yeara 
limitation,  or  upon  the  other  defense.     The  consequence,  therefore,  is. 
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that  the  respondent  must  maintain  the  correctness  of  the  said  in- 
struction, to  prevent  a  reversal  of  the  judgment.  And  if  it  be  correct, 
then  the  appellant's  other  points  fall  to  the  ground,  as  that  is  the  sum 
of  all  the  alleged  errors  in  the  case. 

After  a  very  thorough  consideration  of  the  instruction  relating  to 
the  effect  of  said  tax  deed,  in  case  the  jury  found  that  there  was  a 
parcel  of  land  answering  to  the  description  contained  in  it,  we  have 
concluded  that  the  circuit  court  properly  gave  it.  The  evidence  to 
support  such  a  finding  was  very  slight  and  unsatisfactory;  but  when 
there  is  any  evidence,  however  meager,  calculated  to  prove  any  fact 
in  a  case,  it  becomes  the  province  of  the  jury  to  weigh  it  and  deter- 
mine its  effect;  and  whatever  may  be  our  view  as  to  the  correctness 
of  the  determination,  we  have  no  right,  under  our  system  of  proced- 
ure, to  reverse  a  judgment  in  consequence  of  an  instruction  to  the  jury 
that  if  they  find  a  certain  fact  they  should  find  a  verdict  in  a  certain 
way,  when  the  fact  would  authorize  such  a  finding  or  conclusion, 
and  there  is  evidence  in  the  case  which  fairly  tends  to  support  it. 
The  description  in  the  tax  deed  is  sufficiently  certain  upon  its  face, — 
that  is,  it  was  capable  of  being  made  certain,  if  the  land  therein  de- 
scribed could  be  ascertained;  and  the  evidence  upon  that  point,  here- 
inbefore referred  to,  showed,  in  the  opinion  of  the  court,  a  case  suffi- 
cient to  be  submitted  to  the  jury. 

The  counsel  for  the  appellant  contended,  upon  the  argument,  that 
the  land  in  question  had  no  such  notoriety  as  would  justify  any  re- 
ference to  it  by  name  as  descriptive  of  it.  It  is  probably  true  that  it 
was  not  extensively  known  by  any  name.  But  it  consisted  of  37|> 
acres  situated  in  the  city  of  East  Portland,  was  a  part  of  a  certain 
donation  land  claim,  several  deeds  to  it  had  been  executed,  the  said 
I.  B.  Smith  had  moved  onto  it  some  15  years  previous,  had  since  then 
bad  it  surveyed,  and  for  five  or  six  years  prior  to  his  death  had  lived 
upon  and  cultivated  it.  There  could  have  been,  under  the  circum- 
stances, no  mistake  as  to  the  identity  of. the  land  assessed  and  sold 
for  taxes.  The  people  in  that  vicinity  unquestionably  were  acquainted 
with  it,  and  wejl  knew,  as  a  matter  of  fact,  what  piece  of  land  was  in- 
tended from  the  advertisement  of  the  delinquent  tax-list  and  the  sher- 
iff's deed.  The  case  is  by  no  means  free  from  doubt,  but  it  comes 
here  upon  the  finding  of  a  jury  upon  the  question  involved,  and  after 
the  court  who  tried  the  ,case  has  refused  to  set  the  finding  aside. 

The  judgment  will  therefore  be  affirmed. 
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{12  Or.  968) 

Wilson  and  others  v.  Welch  and  others. 

Filed  June  10, 1885. 

Riparian  Rights — Powbrb  of  the  State. 

The  state  cannot  convey  to  any  but  a  riparian  property  holder  any  part  of 
a  navigable  stream  between  high  and  low  water  mark. 

Appeal  from  Clatsop  county. 

Sidney  Dell,  for  respondents. 

E.  C.  Bronough,  for  appellants. 

Thateb,  J.  This  appeal  is  from  the  circuit  court  for  the  county  of 
Clatsop,  rendered  in  a  suit  commenced  by  the  respondents  against 
the  appellants  to  declare  a  trust  in  favor  of  the  former  in  certain  tide- 
lands  formerly  conveyed  by  the  state  of  Oregon  to  James  Welch,  an- 
cestor of  the  appellants.  The  respondents  alleged  in  their  complaint 
in  the  suit  that  said  James  Welch  procured  said  deed  from  the  board 
of  commissioners  for  the  sale  of  school  lands,  etc.,  on  the  eighteenth 
day  of  September,  1876;  that  in  his  application  for  the  purchase 
thereof  he  fraudulently  represented  that  he  was  the  owner  of  block 
11,  in  the  town  of  Astoria,  which  abuts  upon  said  tide-land,  when  in 
truth  said  block  did  not  belong  to  him ;  that  he  and  one  Shively  had, 
by  deed  bearing  date  June  3,  1846,  conveyed  it  to  John  Wilson,  an- 
cestor of  the  respondents,  and  that  the  latter  owned  it  at  the  time 
said  application  was  made,  and  that  no  notice  of  any  kind  was  given 
to  him,  or  to  any  one,  by  said  Welch  or  said  board,  nor  by  any  per- 
son, of  the  application;  that  both  James  Welch  and  John  Wilson  had 
since  died,  and  that  the  appellants  and  respondents  are  their  respect- 
ive representatives  and  successors  in  interest, — the  respondent  Ann 
R.  Wilson  being  widow  of  the  said  John  Wilson,  and  the  said  Mary  E. 
Wakeman,  a  daughter;  that  the  former  owns  a  dower  right  in  said 
block  11,  and  the  latter  owns  the  remainder. 

The  respondents  further  alleged  that  on  August  29, 1877,  they  com- 
menced an  action  against  the  appellants  to  recover  the  possession  of 
said  block  11,  and  that  on  March  27, 1878,  they  recovered  a  judgment 
against  them,  whereby  it  was  adjudged  that  said  John  Wilson  was  the 
owner  in  fee  of  said  block  by  virtue  of  said  deed  of  June  3, 1846,  until 
his  death,  and  that  they  then  became  the  owners  thereof  as  mentioned, 
and  entitled  to  the  possession.  They  alleged,  also,  that  they  did  not 
know  the  exact  amount  of  purchase  price  paid  by  James  Welch  to  the 
state  of  Oregon  for  said  tide-lands,  but  offered  to  pay  the  same  when 
ascertained  by  the  court.  The  appellants  denied  that  said  James 
Welch  procured  the  deed  from  the  state  to  the  tide-land  by  the  rep- 
resentation alleged;  denied  that  said  block  11  abutted  or  fronted  on 
the  shore  of  the  Columbia  river;  claimed  that  on  said  thirtieth  day  of 
June,  1846,  it  was  above  ordinary  high-water  mark,  but  that  since 
said  time  the  water  had  gradually  encroached  upon  the  bank  of  the 
river,  upon  the  north  side  of  said  block,  and  that  the  line  of  ordinary 
high  tide  had  moved  south  until  it  then  reached  the  north  boundary 
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thereof;  that  hy  said  deed  the  said  block  thereby  intended  to  be  con 
veyed  is  bounded  by  metes  and  bounds,  and  the  number  and  size  of 
the  lots  expressly  given,  and  that  the  deed  was  made  solely  with  refer* 
ence  to  said  parcel  ol  land  as  a  platted  block,  and  the  parties  intended 
it  should  not  extend  further  on  the  north  than  the  street  known  as 
"Wall  Street,"  but  which  was  by  mistake  designated  in  said 'deed  as 
"Water  Street,"  which  lies  in  front  of  the.  block,  and  between  it  and 
said  tide-land;  that  in  front  of  the  block  is  a  strip  of  land  included 
within  said  street  which  was  above  ordinary  high  tide,  and  in  front  of 
the  strip  and  of  the  street  was  a  tide-flat,  extending  for  a  distance  of 
700  feet,  susceptible  of  being  easily  reclaimed,  which  flat,  at  the  date 
of  the  purchase  of  the  block  by  said  John  Wilson,  was  of  great  value; 
that  from  the  north  side  of  the  flat  it  was  600  feet  to  the  ship  channel 
of  the  Columbia  river,  and  that  said  space  was  valuable  for  wharfage 
purposes,  and  at  the  date  of  the  deed  was  worth  several  thousand  dol- 
lars; that  it  had  been  duly  platted  and  laid  off  into  lots  and  blocks, 
with  streets  extending  through  the  same,  which  fact  said  Wilson  well 
knew  at  the  time  he  purchased  block  11;  that  about  1845  said  James 
Welch  bought  of  said  Shively  all  his  right  and  property  as  riparian 
proprietor  of  the  tide-land  in  controversy ;  that  the  appellants  had  suc- 
ceeded to  his  rights,  and  that  they  and  said  James  Welch,  for  more 
than  30  years,  had  paid  taxes  on  the  land  as  their  private  property^ 
and  had  paid  $1,000  for  street  improvements. 

These  facts  were  in  the  main  denied  by  the  respondents  in  their 
reply.  The  proofs  in  the  case  show  that  said  Shively,  some  time 
prior  to  the  year  1846,  settled  upon  a  tract  of  land  including  said  block 
11;  that  he  conveyed  an  undivided  half  of  it  to  said  James  Welch; 
that  they  surveyed  and  laid  off  a  part  of  it  into  lots  and  blocks;  that 
Welch  gave  to  Shively  a  power  of  attorney;  that  said  Shively  exe- 
cuted the  deed  for  himself  and  said  Welch  to  the  said  John  Wilson, 
of  June  3, 1846,  to  said  block  11;  that  after  the  passage  of  the  dona- 
tion act  of  September  27,  1850,  the  said  Shively,  after  taking  back 
a  deed  from  Welch  of  the  undivided  half  interest,  entered  the  said 
tract  of  land  as  a  donation  claim,  and  subsequently,  and  in  the  year 
1860,  obtained  a  patent  to  it;  that  after  his  entry  and  compliance 
with  the  provisions  of  that  act,  said  Shively  reconveyed  to  said  Welch 
a  portion  of  the  claim  in  severalty,  which  conveyance  included  said 
block  11.  The  deed  to  Wilson  of  June  3,  1846,  purports  to  convey 
a  parcel  of  land  in  the  town  of  Astoria,  described  as  being  a  part  of 
the  settlement  rights  of  said  Shively,  on  which  he  had  laid  out  and 
surveyed  said  town,  and  which  premises  consisted  of  lots  numbered 
from  1  to  12,  inclusive,  forming  block  11,  which  it  describes  as  being 
bounded  north  by  Water  street,  east  by  Spence  street,  south  by  West 
First  street,  and  west  by  Pine  street,  which  lots  it  states  were  each 
50  feet  front  by  142 J^  feet  back;  reference  being  had  to  the  plat  of 
said  town  of  Astoria,  so  laid  out  as  before  mentioned,  which  plat  had 
then  been  lithographed  by  E.  &  J.  Ihltawa,  of  St.  Louis,  Missouri » 
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The  deed  also  contains  a  covenant  to  have  said  plat  recorded  as  soon 
as  there  should  be  an  office  provided  by  law  for  that  purpose.  It 
also  contains  a  covenant  that  the  grantors  will  forever  warrant  and 
defend  the  fee-simple  title  to  the  premises,  free  froiia  the  claims  of 
all  persons  whatever;  also  that  the  grantors,  their  heirs,  executors, 
and  administrators,  will,  at  the  expense  of  the  grantee,  his  heirs  or 
assigns,  make  a  new  and  further  deed,  if  the  same  should  be  required 
to  vest  a  fee-simple  title,  when  they,  or  either  of  them,  shall  demand 
the  same.  The  deed  was  not  acknowledged  or  proved  so  as  to  enti- 
tle the  same  to  record  until  March,  1876,  and  was  recorded  in  the 
office  of  the  clerk  of  the  county  of  Clatsop  in  April  of  that  year. 

It  further  appeared  in  proof  that  said  James  Welch  did  base  his 
right  to  purchase  said  tide-land,  when  he  made  said  application  to  pur- 
chase, upon  the  ground  that  he  was  the  owner  of  said  block  11,  upon 
which  it  abutted  at  that  time;  and  jt  further  appears  that  at  said 
time,  and  for  a  long  time  prior  thereto,  he  had  claimed  to  be  the  owner 
thereof,  and  that  the  appellants  continued  to  claim  such  ownership 
until  the  affirmance  of  the  judgment  by  this  court  recovered  against 
them  as  before  mentioned.  Proof  was  also  given  tending  to  show  that 
there  had  been  a  narrow  strip  of  highland  adjoining  said  block  11  on 
the  north,  within  the  street  called  "Water  Street,"  but  that  it  had  been 
carried  away  by  the  action  of  the  water;  but  at  what  date  it  disap- 
peared is  not  shown. 

The  land  in  controversy  includes  less  than  half  an  acre.  It  was 
purchased  by  said  James  Welch  of  said  board  of  commissioners  under 
the  provisions  of  the  act  of  the  legislative  assembly  of  the  state  to 
provide  for  the  sale  of  tide  and  overflowed  lands  on  the  sea  shore  and 
coast,  approved  October  28, 1872,  as  amended  in  1874.  That  act  pro- 
vides that  the  owner  of  any  land  abutting,  fronting,  or  bounded  by  the 
shore  of  any  bay,  harbor,  or  inlet  on  the  sea-coast,  shall  have  the  right  to 
purchase  from  the  state  all  the  tide-land  belonging  to  the  state  in  front 
of  such  owner  or  owners,  subject  to  certain  provisos  which  allow  the 
owner  of  improvements  upon  such  tide-lands  to  purchase  the  lands  so 
improved  for  a  certain  period,  and  also  allow  outside  parties  to  become 
such  purchasers  in  case  the  owner  or  owners  of  the  highland  fail  to 
make  application  for  the  purchase  of  the  same  for  three  years;  but 
in  the  latter  case,  the  board  of  commissioners  for  the  sale  of  such 
lands  must  give  the  owner  or  owners  of  the  highland,  having  the 
preference  in  the  purchase  thereof,  notice  of  such  application  to  pur- 
chase the  same,  who  thereupon  have  60  days  after  the  notice  is  given, 
in  which  to  make  application  to  purchase  it.  It  was  conceded  in  this 
case  that  the  said  board  of  commissioners  gave  no  such  notice  to  said 
John  Wilson  or  the  respondents. 

The  appellants'  counsel  claims  that  if  a  strip  of  highland  did  ex- 
ist north  of  block  11  on  June  3,  1846,  so  that  the  wharf  privileges  re- 
mained in  Shively  and  Welch  after  the  execution  and  delivery  of  the 
deed  of  that  date^  such  rights  and,  as  he  claims,  the  consequent  right 
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to  purchase  the  tide-lands  in  front  of  that  strip,  would  not  be  divested 
out  of  Welch  and  vested  in  Wilson  by  the  act  of  the  washing  away  of 
such  strip  of  land  before  the  passage  of  the  said  act.  He  also  claims 
that  the  effect  of  the  descriptive  part  of  said  deed,  in  which  the  lots 
in  said  block  are  conveyed  by  number  and  dimension,  respectively, 
and  then  the  block  bounded  specifically  by  streets  between  which  it 
lies,  is  sufficient  and  conclusive  evidence  that  it  was  the  intention  of 
the  grantors  to  limit  the  grant  to  the  land  contained  within  the  ex- 
terior boundary  lines  of  the  block,  and  to  reserve  the  wharf  rights  and 
privileges  between  the  north  line  of  said  Water  street  and  the  ship 
channel.  The  decision  of  this  court  in  Wilson  v.  Shiveley,  4  Pao.  Bep. 
324,  at  the  March  term,  1884,  was  adverse  to  the  points  raised  by  the 
counsel ;  still,  as  I  view  the  question,  they  are  very  important  matters* 
A  shore-owner  upon  tide-waters,  or  upon  a  navigable  stream,  pos- 
sesses rights  which,  of  late,  are  conceded  to  be  property.  Yates  v.  MU-  ^ 
waukee,  10  Wall.  497.  They  are  not  rights,  as  has  often  been  sup- 
posed, that  were  derived  from  the  state,  though  held  and  enjoyed  in 
subordination  to  the  rights  of  the  public.  Dalaplaine  v.  Chicago  dN. 
W.  By.  Go.  42  Wis.  214;  Lorman  v.  Benson,  8  Mich.  18. 

The  embarrassing  feature  of  this  subject  has  arisen  out  of  a  mis- 
understanding of  the  nature  of  the  state's  ownership  of  land  between 
high  and  low  water  upon  navigable  streams.  It  has  been  spoken  of 
as  an  ownership  in  fee,  and  an  erroneous  impression  has  been  con» 
veyed.  The  state  does  own  the  channel  of  the  navigable  river  within 
its  boundaries,  and  the  shore  of  its  bays,  harbors,  and  inlets  between 
high  and  low  water,  but  its  ownership  is  a  trust  for  the  public.  It 
has  no  such  proprietorship  in  them  as  it  has  in  its  property  and  pub- 
lic buildings.  It  cannot  sell  them  so  as  to  deprive  the  public  of 
their  enjoyment,  (Steam-engine  Co.  v.  Steam-ship  Co.  12  E.  I.  348;} 
nor  can  it  take  away  riparian  rights,  except  for  public  use,  and  by 
giving  just  compensation.  Gould,  Waters,  §  150.  The  New  York 
courts  have  taken  a  different  view,  and  which  has  been  followed  by 
an  Iowa  decision,  (Tomlin  v.  Duhuque,  etc.,  B.  Co.  32  Iowa,  106;) 
but  it  is  repudiated  by  the  federal  and  most  of  the  state  tribunals. 
If,  then,  the  riparian  rights  referred  to,  such  as  wharfage  privileges, 
are  property,  they  may  be  sold,  or  reserved  to  the  owner  of  highland 
upon  which  the  tide-land  abuts.  There  is  no  reservation  in  terms  in 
the  deed  of  June  3, 1846,  but  if  the  riparian  rights  belonging  to  Shively 
and  Welch  were  not  conveyed,  which  was  the  case  if  there  was  a 
strip  of  highland  between  said  block  11  and  the  tide-land  in  ques- 
tion not  conveyed  by  the  deed,  they  necessarily  remained  in  them, 
and  I  do  not  see  how  they  could  be  divested  out  of  them  without  their 
consent,  unless  such  rights  are  held  to  be  inseparable  from  the  up- 
land. But  that  would  not  be  consistent  with  the  holding  in  Parker 
V.  Bogers,  8  Or.  189. 

Too  much  importance,  I  apprehend,  has  been  attached  to  the  tide- 
land  act  before  referred  to.     I  seriously  doubt  whether  that  act  con<^ 
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fers  any  new  right  upon  the  shore-owner  in  sach  cases,  although  he 
has  purchased  the  land  in  front  of  him  in  accordance  with  its  terms. 
The  title  he  obtains  is  subordinate  to  the  public  right  of  passage  and 
navigation,  and  he  had  the  same  wharfage  privileges  before  as  after- 
wards, and  the  right  to  projiect  his  uplands  from  the  encroachments 
of  the  sea.  According  to  Hale  there  are  three  sorts  of  rights  in  ports 
and  shores :  First,  the  jus  privatum,  or  right  of  property  or  franchise ; 
second,  the  jus  publicum,  or  public  right  of  passage  and  navigation ; 
and,  third,  the  jus  regium,  or  governmental  right.  The  state  could 
not,  by  any  sale  of  the  shore  of  a  body  of  water  belpw  high  tide,  de- 
prive itself  of  the  latter  right;  nor,  as  before  suggested,  coi^ld  it 
thereby  deprive  the  public  of  the  right  of  passage  or  navigation. 
What,  then,  can  such  a  sale  of  that  character  of  tide-land  amount  to? 
I  doubt  very  much  whether  a  sale  in  such  a  case  could  be  made  to 
an  outside  party  that  would  deprive  the  riparian  owner  of  any  right 
to  the  enjoyment  of  the  land. 

It  was  held  in  the  casQ  of  Psople  v.  Cowell,  60  Cal.  400,  that 
lands  within  the  flow  of  ordinary  tides,  the  cost  of  reclaiming  which 
would  greatly  exceed  their  value  when  reclaimed  for  any  agricultural 
purpose,  were  not  acquirable  under  a  statute  authorizing  a  sale  of 
reclaimable  lands.  The  state  might  authorize  a  sale,  doubtless,  of 
tide-flats,  and  the  purchaser  have  the  right  to  reclaim  them  and  de- 
vote them  to  private  use,  where  no  right  of  public  passage  or  naviga- 
tion is  infringed;  but  to  attempt  to  sell  a  part  of  the  channel  of  a 
navigable  stream  below  any  ordinary  stage  of  high  water,  occasioned 
either  by  tides  or  freshets,  is  absurd.  But  if  I  am  mistaken  in  this 
view,  and  the  state  has  an  absolute  ownership  in  such  cases,  as  some 
of  the  authorities  would  seem  to  indicate,  how  can  the  respondents 
maintain  their  suit  to  declare  a  trust  in  their  favor  in  the  land  in 
controversy  ?  They,  nor  their  ancestors,  never  owned  it  legally  nor 
equitably.  Conceding  their  ownership  of  block  11,  and  that  the  tide- 
land  abutted  upon  it,  that  certainly  gave  them  no  ownership  of  the 
latter,  if  the  title  was  in  the  state.  The  act  of  1872  graciously  gave 
them,  in  that  case,  a  preference  in  the  purchase,  but  it  prescribed 
conditions  upon  which  the  purchase  can  only  be  made.  The  respond- 
ents do  not  allege  or  show  that  they  have  ever  attempted  to  comply 
with  these  conditions.  It  may  be  inferred  that  they  consider  the  pur- 
chase by  Welch,  based  upon  his  claim  to  be  the  owner  of  said  block 
11,  made  it  unnecessary  for  them  to  apply;  but  how  does  the  court 
know  that  they  would  have  purchased  the  land  if  Welch  had  not? 
The  act  provides  for  a  regular  sale  of  such  lands.  Section  3  says 
that  the  applicant  shall,  with  his  application,  present  to  the  officer 
or  officers  who  are  or  shall  be  authorized  to  sell  such  lands,  evidence 
of  his  title  to  land  which  abuts,  etc.,  upon  such  tide-lr.nd;  and  sec- 
tion 4  says  that  the  value  of  such  tide-lands  shall  be  appraised  at  a 
certain  sum  per  acre,  which  shall  not  be  less  than  $1.25  for  each  acre 
of  such  land :  provided^  that  the  board  having  in  charge  the  sale  of 
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such  lands  shall  have  power  to  set  aside  any  appraisement  on  evi- 
dence taken  of  the  true  value  of  the  same,  and  shall  make  anotht^r 
and  true  appraisement,  based  on  such  evidence. 

The  act  did  not  contemplate  that  the  applicant  should  get  the  laud 
for  less  than  its  true  value  in  any  case,  and  the  legal  privilege  in 
favor  of  the  shore-owner  was  merely  to  buy  the  land  for  what  it  was 
actually  worth.  In  such  cases  many  shore-owners  might  not  be  in- 
clined to  attempt  to  make  such  purchase.  Whether  the  respondents 
would  have  been  so  disposed  is  left  entirely  to  conjecture;  and  yet 
they  now  claim  that  Welch's  title  should  inure  to  their  benefit.  I 
can  readily  understand  that  where  one  has  the  equitable  title  to  real 
property,  the  legal  title  to  which  is  outstanding,  and  another  person 
wrongfully  buys  in  such  legal  title,  a  court  of  equity  could  decree  that 
the  legal  title  so  purchased  should  inure  to  the  benefit  of  the  equi- 
table owner.  To  grant  such  relief,  however,  in  favor  of  one  who  never 
had  the  equitable  title, — who  had  merely  an  option  to  purchase  the 
property  upon  such  terms  as  might  be  agreed  upon  with  the  owner, 
and  who  had  never  proposed  to  make  the  purchase,  or  indicated  any 
intention  of  that  character, — would  be  carrying  the  doctrine  to  an 
unjustifiable  extent.  I  think  the  respondent's  remedy  in  this  case, 
under  the  theory  that  the  state  had  the  absolute  title  to  the  property 
in  question,  and  had  conveyed  it  to  James  Welch,  was  to  have  the 
state  commence  an  action  for  the  purpose  of  vacating  the  patent  or 
deed  executed  to  him,  as  provided  in  section  355  of  the  Civil  Code; 
and  when  a  judgment  has  been  obtained  annulling  it,  make  their  ap- 
plication for  the  purchase  of  the  land. 

But,  as  before  suggested,  I  do  not  think  the  sale  affected  the  rights 
of  the  owners  of  the  land  upon  which  the  tide-land  abutted.  The 
main  question  in  the  case,  as  I  regard  it,  is  to  whom  these  rights  be- 
longed. If,  by  the  terras  of  the  deed  of  Junfe  3,  1846,  from  Shively 
and  Welch  to  John  Wilson,  they  were  reserved  to  the  former,  then 
they  are  rightfully  in  the  appellants;  but  if  no  such  reservation  was 
made  in  that  instrument,  then  the  respondents  succeeded  to  them 
whenever  they  became  shore-owners.  The  rights  which  attached  to 
the  narrow  strip,  which  counsel  for  the  appellants  claims  was  not  con- 
veyed by  the  deed,  and  which  -existed  as  a  mere  incident  of  that  par- 
eel  of  land,  were  lost,  when  it  was  washed  away.  The  courts  have 
usually  held,  where  the  question  has  arisen,  that  where  a  lot  or  block 
is  bounded  in  a  deed  by  a  street,  the  deed  operates  to  convey  the  land 
to  the  center  of  the  street.  Under  such  a  construction  it  is  quite  evi- 
dent that  tlie  deed  of  June  3,  1846,  conveyed  the  highland  adjacent 
to  and  on  the  north  side  of  said  block  11.  I  am  informed  that  this 
court  has  so  ruled,  and  I  must  consider  that  ruling  as  decisive  of  the 
question.  But  if  the  deed  referred  to  showed  an  evident  intent  to  re- 
serve the  said  riparian  rights  to  the  grantors,  they  and  their  suc- 
cessors should  be  adjudged  the  owners  thereof.  In  Codman  v.  Wins^ 
low,  10  Mass.  149,  it  was  held  that  a  deed  to  a  tract  of  land  bounded 
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on  a  street  or  way  would  not  be  construed  as  extending  across  the 
street  or  way  so  as  to  include  other  lands  and  flats  below  high-water 
mark.  Sucb  a  construction  might  have  been  applied  in  this  case  if 
the  said  grantors  had  owned  the  land  below  high-water  mark.  But 
where  the  right  to  the  latter  land  is  only  incidental  to  the  ownership 
of  the  highland,  I  think  it  would  not  be  separated  therefrom  without 
a  special  reservation  in  such  grant,  and  I  am  unable  to  discover  any 
such  reservation  in  the  deed  of  June  3,  1846.  Besides,  Welch  him- 
self does  not  seem  to  have  supposed  that  his  right  to  purchase  from 
the  state  arose  out  of  any  such  reservation,  as  he  based  it  upon  his 
alleged  ownership  of  block  11.  I  am  of  the  opinion,  therefore,  that 
the  equities  are  with  the  respondents,  and  that  they  should  have  a  de- 
cree enjoining  the  appellants  from  interfering  with  their  riparian 
rights  in  front  of  said  block  under  and  by  virtue  of  said  deed  from  the 
state,  which  is  the  extent  of  the  relief  I  think  they  are  entitled  to,  and 
that  neither  party  should  recover  costs. 

Waldo,  C.  J.,  and  Lobd,  J.,  concur  in  the  result,  but  upon  differ- 
ent grounds. 


(12  Or.  335) 


Manaudas  v.  Hbilner  and  others. 

Filed  June  10,  1885. 


Conveyance— Effect  of. 

Review  of  facts  in  the  case,  and  thereupon  decree  affirmed,  with  a  modifica- 
tion ^ 

Appeal  from  Baker  county. 

E.  0.  Stearns  and  Bonham  Ramsey^  for  appellants. 

E.  li.  McArthur,  for  respondent. 

Thayer,  J.  This  appeal  is  from  a  decree  of  the  circuit  court  for 
the  county  of  Wasco,  rendered  in  a  suit  commenced  by  the  respond- 
ent against  the  appellants,  originally,  in  the  county  of  Baker.  The 
venue  was  changed,  to  suit  the  convenience  of  the  parties,  to  said 
county  of  Wasco.  The  suit  was  to  compel  an  accounting,  and  to  de- 
cree a  recovery  of  certain  real  ^nd  personal  propert}'  from  appellants 
to  the  respondent.  It  appears,  from  the  proofs  and  pleadings  in  the 
case,  that  the  appellants,  for  some  time  past,  have  been  engaged  in 
merchandising  in  the  county  of  Baker,  and  that  the  respondent  has 
been  engaged  in  mining  there;  that  the  respondent  some  years  ago 
opened  an  account  with  appellants,  and  with  other  mercantile  firms 
doing  business  in  that  county,  with  which  the  appellants  had  part- 
nership connections;  that  on  the  twenty-sixth  day  of  March,  1878, 
the  respondent  was  indebted  to  appellants  on  account  in  the  sum  of 
f  1,981,  and  thereupon  made  an  absolute  transfer  to  them  of  a  large 
amount  of  real  and  personal  property,  consisting  of  mining  claims, 
flumes,  etc. ;  also  a  lot  in  Baker  City,  in  said  county,  and  certain  per- 
sonal property;  and  that  on  the  twenty-seventh  day  of  March,  1878, 
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said  appellants  and  respondent  entered  into  a  written  agreement  re* 
lating  to  the  said  transfer  of  said  property,  and  which  evidently  was 
a  part  of  that  transaction^  of  which  agreement  the  following  is  a 
copy : 

"This  agreement,  made  this  twenty-seventh  day  of  March,  1878,  between 
S.  A.  Heilner  and  E.  D.  Cohn,  of  Baker  county,  Oregon,  and  Joseph  Man- 
daudas,  of  the  same  place,  witnesseth:  That  whereas,  on  March  26,  1878,  said 
Mandaudas  sold  and  conveyed  by  bill  of  sale,  for  consideration  mentioned  of 
$1,000,  to  said  Heilner  &  Cohn-,  a  large  number  of  placer  mining  claims, 
flumes,  structures,  house  on  claims,  blacksmith  tools  and  appurtenances, 
stock,  cattle,  and  horses,  known  as  tlie  Leatherwood  mining  and  other  prop- 
erty, situated  on  Quartz  gulch,  and  other  places  in  Shasta  and  Willow  Creek 
mining  district,  in  Baker  county,  Oregon;  and  also  conveyed,  by  deed  exe- 
cuted by  himself,  certain  ditches  and  water-rights,  flumes,  and  property  to 
said  Heilner  &  Cohn,  for  consideration  mentioned  at  $561,  at  same  date,  said 
ditches  and  water-right  property  being  known  as  the  Leatherwood  ditch  and 
water-right  property,  in  and  about  said  Shasta  mining  district,  inlaid  county 
and  state,  said  property  and  bill  of  sale  and  deed  being  of  record  in  clerk's 
ofiice  in  Baker  county,  Oregon. 

"And  whereas,  on  said  date,  one  Peter  Mann,  for  consideration  of  $325 
expressed,  excKJuted  his  deed  to  said  Heilner  &  Cohn  for  lot  2,  in  block  2,  of 
Fisher's  addition  to  Baker  City,  Oregon,  with  tenements  and  appurtenances, 
which  deed  is  of  record  in  said  county,  said  considerations  being  debts  for  the 
most  part  of  said  Mandaudas,  assumed,  paid,  and  settled  by  the  said  Heilner 
&  Cohn  for  the  said  Mandaudas,  amounting  in  the  aggregate  to  $1,886  and 
interest,  amounting  to  $95;  total,  $1,982. 

"Now,  therefore,  it  is  agreed  by  and  between  the  parties  that,  if  the  said 
Mandaudas  shall  repay  the  said  amount  of  $1,980  in  gold  coin  to  the  said 
Heilner  &  Cohn,  with  12  per  cent,  per  annum  interest  thereon,  from  date 
hereof,  in  manner  and  form  as  follows,  to-wit,  on  or  before  January  1, 
1880;  and  said  Mandaudas  promises  to  pay  the  said  sum  from  and  out  of  the 
gold  extracted  and  cleaned  up  from  the  working  of  the  said  mines,  or  part 
thereof,  so  conveyed  to  said  Heilner  &  Cohn,  and  hereinafter  let  to  said  Man- 
daudas, who  hereby  covenants  to  work  some  part  of  said  mines,  or  all  that 
may  be  practically  or  profitably  worked,  at  his  own  expense  in  all  things,  in 
workman-like  manner,  with  diligence,  economy,  and  dispatch,  to  the  end  that 
said  payment  of  said  sum  may  be  made  as  early  as  possible  before  the  said 
date.  And  in  consideration  of  the  premises,  and  one  dollar  to  them  paid  by 
said  Mandaudas,  the  said  Heilner  &  Cohn  let  the  said  mines^  mining  property, 
ditches,  water-rights,  and  interests  to  the  said  Mandaudas  for  the  term  of  two 
years,  to  be  worked  and  operated  by  him  at  his  own  expense,  in  a  workman- 
like manner,  according  to  the  customs,  laws,  and  usages  of  said  mining  dis- 
trict, and  of  the  state  and  of  the  United  States,  to  the  end  that  the  title  thereto 
shall  be  protected  from  forfeiture,  and  at  every  clean-up  the  net  proceeds  of 
gold  extracted  from  the  working  of  said  mines  shall  be  immediately  paid  over 
to  said  Heilner  &  Cohn,  to  be  applied  by  them  towards  payment  of  said  sum 
until  said  sum  is  fully  paid;  and  when  so  paid,  or  if  paid  in  any  other  manner 
by  said  Mandaudas  before  said  January,  1880,  that  then  said  Heilner  &  Cohn 
agree  to  reconvey  all  the  said  property  to  the  said  Joseph  Mandaudas,  or  such 
right  or  title  as  they  may  then  have  therein. 

"And  it  is  agreed  by  parties  herein  that  in  case  of  the  failure  of  the  said 
Mandaudas  to  pay  the  said  sum,  or  make  substantial  default  herein,  that  then 
said  deeds  and  bill  of  sale  shall  become  absolute  at  the  option  of  said  Heilner 
&  Cohn,  who  may  enter  and  take  peaceable  possession  thereof  from  the  said 
Mandandiis,  and  sell  and  dispose  of  the  same  as  they  may  deem  best," 
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It  appears  that  after  the  execution  of  the  above  agreement  the  said 
respondent  continued  to  deal  with  the  said  appellants,  and  with  other 
firms  with  which  they  were  connected  in  business,  and  purchased 
from  them  goods,  wares,  and  merchandise,  and  they  advanced  him 
money  and  paid  money  at  his  request,  and  for  his  use,  and  that  re- 
spondent in  return  paid  to  appellants  gold-dust  a^d  money;  that  they 
continued  their  mutual  dealings  until  some  time  in  July,  in  the  year 
1880,  when  the  appellants,  with  the  knowledge  and  consent  of  the 
respondent,  entered  into  a  written  agreement  with  one  W.  B.  Benson 
in  regard  to  certain  of  the  property  transferred  to  them  by  the  re- 
spondent, and  referred  to  in  their  said  agreement  of  March  27, 1878, 
before  set  out.     The  latter  agreement  is  as  follows : 

"This  agreement,  made  and  entered  into  the day  of  July,  1880,  be- 
tween S.  A.  Heilner  and  E.  D.  Cohn,  of  Baker  City,  the  parties  of  the  first 
part,  and  W.  B.  Benson,  of  the  same  place,  the  party  of  the  second  part,  wit- 
nesseth:  That  the  parties  of  the  first  part,  in  consideration  of  the  covenants 
and  agreements  on  the  part  of  the  said  party  of  the  second  part,  hereinafter 
contained,  agree  to  sell  unto  the  said  party  of  the  second  part  tlie  following 
described  placer  mining  ground,  and  water-rights  and  ditch  property,  situ- 
ate in  Shasta  mining  district,  Baker  county,  Oregon,  to-wit,  [here  follows 
lengthy  description  of  the  property,]  for  the  sum  of  eight  thousand  dollars, 
and  the  said  party  of  the  second  part,  in  consideration  of  the  premises,  agrees  to 
pay  to  the  said  parties  of  the  fii*st  part  the  said  sum  of  eight  thousand  dollars, 
in  manner  following,  to-wit,  one  thousand  on  the  execution  of  these  pres- 
ents, and  as  to  the  other  payments  the  party  of  the  second  part  agrees  to  take 
possession  of  said  mining  property,  and  with  a  sufficient  force  of  men  dili- 
gently work  the  same  in  a  skillful  and  proper  manner,  during  the  mining  sea- 
sons when  water  can  be  purchased  or  had  at  the  rate  of  12|  cents  per  inch,  and 
with  a  sufficient  amount  of  water  to  work  to  advantage,  when  it  can  be  had, 
and  first  work  up  through  the  Campbell  ground,  and  then  otherwise,  to  the 
best  advantage,  to  extract,  wash  out,  and  clean  up  the  gold  contained  in  said 
mining  ground,  and  at  each  clean-up  hereafter  the  said  party  of  the  second  part 
agrees  to  pay  over  and  deliver,  in  good,  clean  gold-dust,  one-third  of  the  gross 
proceeds  of  all  gold  so  washed  out,  extracted,  and  cleaned  up,  without  delay, 
as  soon  as  so  cleaned  up;  and  out  of  the  remaining  two-thirds  of  each  clean- 
up of  gold  so  made  hereafter,  after  deducting  all  expenses  of  working  said 
claims  during  the  run,  then  to  pay  over  and  deliver  to  the  parties  of  the  first 
part  whatever  gold-dust  may  remain  of  such  clean-up,  and  the  said  gold-dust 
so  paid  over  and  delivered  to  the  parties  of  the  first  part  at  such  time  of  each 
clean-up,  shall  be  applied  and  credited  on  this  agreement,  as  a  part  payment 
of  said  purchase  money,  at  the  rate  of  seventeen  dollars  per  ounce,  until  the 
balance  of  said  purchase  money  is  fully  paid. 

"And  the  party  of  the  second  part  also  agrees  that  out  of  all  the  gold-dust 
extracted  and  cleaned  up  out  of  any  drift  dirt,  the  full  one-half  thereof,  when 
so  extracted,  washed  out,  and  cleaned  up,  shall  be  immediately  paid  over  and 
delivered  to  the  said  parties  of  the  first  part,  and  applied  and  credited  on  this 
agreement  as  a  part  payment  of  said  purchase  money,  until  the  same  is  fully 
paid.  And  the  patty  of  the  second  part  fully  agrees  to  keep  an  account  of  all 
the  gold-dust  washed  out,  extracted,  and  cleaned  up  in  the  working  of  said 
mining  ground  by  the  use  of  said  Birch  creek  water,  used  for  working  said 
claims  in  the  spring,  and  to  use  the  same  therefor  to  the  best  advantage  each 
spring;  and  out  of  the  gross  proceeds  of  all  gold-dust  cleaned  up  by  use  of 
said  water,  to  pay  over,  at  the  close  of  the  Birch  creek  water  season,  the  full 
one-half  of  such  gross  proceeds  to  the  said  parties  of  the  first  part,  to  be  ap- 
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plied  as  a  part  payment  on  the  purchase  money  of  this  agreement,  until  the 
balance  remaining  due  is  fully  paid.  And  the  said  party  of  the  second  part 
agrees  to  notify  said  parties  of  the  first  part  of  tlie  time  or  times  of  each  and 
every  clean-up  of  said  mining  claims  so  worked,  and  permit  them  or  their 
agents  to  be  present  to  witness  such  clean-up.  And  the  said  parties  of  the 
tirst  part  agree  to  deliver  immediate  possession  of  said  premises  to  the  party 
of  the  second  part,  to  the  end  that  the  said  mining  ground  may  be  so  worked, 
and  the  balance  of  said  purchase  money  of  $8,000  so  paid  from  such  proceeds 
of  gold  extracted  therefrom,  and  from  such  water  rights  and  ditches  in  man- 
ner aforesaid. 

"And  the  parties  of  the  first  part  also  agree  that  on  receiving  the  said  sum 
of  $8,000,  at  the  times  and  in  the  manner  above  mentioned,  or  if  paid  other- 
wise or  sooner  by  the  said  party  of  the  second  part,  they  will  execute  and 
deliver  to  the  said  party  of  tlie  second  part,  at  their  own  proper  cost,  a  good 
conveyance  of  all  their  right,  title,  and  interest  in  and  to  all  said  property. 
It  is  further  agreed  and  understood  by  the  parties  hereto  that  should  the 
party  of  the  second  part  mjike  default  in  any  substantial  particular  in  the 
performance  of  his  part  of  thfs  agreement,  that  then  the  parties  of  the  second 
part  may,  at  their  option,  re-enter  and  take  possession  of  said  premises  and 
terminate  this  agreement,  and  the  party  of  the  second  part  shall  forfeit  all 
riglit  to  a  conveyance  of  said  property,  and  all  right  of  possession  thereof,  and 
of  the  purchase  money  paid  thereon,  as  damages  for  such  default  in  the  per- 
formance of  his  part  of  this  agreement;  and  it  is  understood  that  the  stipula- 
tions aforesaid  are  to  apply  to  and  bind  the  heirs,  administrators,  and  assigns 
of  the  respective  parties;  and  it  is  further  agreed  by  the  said  party  of  the  sec- 
ond part  that  he  shall  not  sell,  assign,  mortgage,  or  pledge  his  interest  in  this 
agreement,  or  in  said  property,  or  any  part  thereof,  or  deliver  possession 
thereof,  to  any  person  or  persons  other  than  the  parties  of  the  second,  except 
by  permission  of  the  parties  of  the  first,  part.  And  it  is  further  understood 
that  this  agreement  is  to  sell  all  the  mining  claims  and  property  situate  in 
and  adjacent  to  Quartz  gulch,  heretofore  sold  by  W.  J.  Leatherwood  to  Joseph 
Manaudas,  and  by  John  Campbell  to  said  Manaudas;  that  all  erasures  and 
interlineations  herein  were  made  before  execution  thereof. 

"In  witness  whereof,  the  parties  of  the  first  part  hereto  set  their  hands  and 
seals,  and  the  said  party  of  the  second  part  also  sets  his  hand  and  seal,  the  day 
and  date  first  above  written.  S.  A.  Heilner  &  Co.     [Seal.] 

"W.  B.  Bensok  [Seal.] 

"In  presence  of— Jos.  Manaudas. 
"Herman  Haas." 

It  appears,  also,  that  the  respondent  occupied  and  worked  the  min- 
ing ground  referred  to  in  said  last-mentioned  agreement,  until  the  time 
of  the  execution  of  the  said  agreement,  when  it  was  turned  over  to 
the  said  Benson,  and  thereupon  he  began  working  it  in  accordance 
with  the  terms  thereof.  It  further  appears  that  some  time  in  May, 
1879,  a  suit  was  commenced  in  the  circuit  court  for  said  county  of 
Baker,  by  one  James  Lynn,  against  the  appellants,  respondent,  and 
a  ditch  company,  consisting  of  Packwood  &  Carter,  to  restrain  them 
from  running  what  is  termed  "tailings"  onto  Lynn's  mining  ground, 
by  running  water  from  the  ditch  of  said  Packwood  &  Carter  down 
through  certain  flumes  of  said  Lynn,  said  water  supplying  said  mines 
referred  to  in  the  said  writtenagreement  with  said  Benson;  that  said 
suit  involved  a  large  expense  in  procuring  witnesses,  and  on  account 
of  attorney's  and  referee's  fees^  and  other  incidental  expenses;  that  it 
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continued  pending  until  the  March  term,  1880,  of  said  circuit  court, 
when  it  was  heard;  and  on  the  fourth  day  of  August  of  that  year, a 
final  decree  was  entered  therein,  and  each  party  required  to  pay  one- 
half  the  costs  and  disbursements  of  the  suit,  including  the  fees  of  the 
referee  and  commissioner  appointed  to  execute  the  decree.  A  con- 
troversy arose  in  regard  to  the  taxation  of  the  costs  and  disburse- 
ments, and  they  were  not  adjusted  till  July,  1881,  at  which  time  they 
were  adjusted  by  the  court  upon  appeal  from  the  decision  of  the  clerk 
in  the  taxation  thereof.  It  further  appears  that  on  the  fifteenth  day 
of  December,  1880,  the  respondent  and  appellants  had  a  settlement 
of  their  affairs ;  that  appellants  brought  forward  an  account  for  gen- 
eral merchandise  furnished  the  former,  and  of  money  advanced  and 
paid  for  him,  and  also  accounts  of  the  other  firms  before  referred  to, 
and  which  accounts  contained  credits  in  favor  of  the  respondent  for 
gold-dust  and  money  received  from  him,  also  from  the  proceeds  of 
the  mine  under  the  management  of  said  Benson;  that  in  said  settle- 
ment there  was  included  said  accounts  of  the  appellants  and  the 
credits  of  the  respondent;  and  that  in  the  adjustment  there  was  found 
due  from  the  respondent  to  appellants  the  sum  of  $458.  At  that 
time  the  respondent  was  about  to  make  a  visit  to  France,  and  he  bor- 
rowed from  the  appellants,  through  Mr.  Gohn,  one  of  the  members  of 
the  firm,  $547,  and  executed  to  Gohn,  for  said  firm,  his  promissory 
note  for  $1,000,  covering  the  balance  of  the  account  and  the  borrowed 
money.  It  further  appears  that  Benson,  when  he  entered,  into  the 
agreement  with  the  appellants,  of  July,  1880,  did  not  pay  the  thou- 
sand dollars  therein  agreed  to  be  paid  on  the  execution  thereof,  but 
that  he  executed  his  promissory  note  therefor  to  Heilner,  one  of  said 
firm,  and  Mr.  Cohn,  the  other  member  thereof,  indorsed  it.  Said  note 
was  never  paid,  but  is  still  in  the  hands  of  appellants.  And  it  fur- 
ther appears  that  the  appellant  paid  certain  of  the  costs  and  expenses 
of  said  suit  brought  by  Linn,  and  claims  to  have  paid  the  following 
items  and  to  the  following-named  persons,  on  account  of  said  suit, 
and  that  they  are  entitled  to  charge  the  respondent  with  the  amount, 
viz.:  To  I.  D.  Haines,  $300;  to  I.  B.  Bowen,  $172.50;  to  Grier  & 
Kellogg,  $117;  to  Mrs.  Howard,  $27;  to  John  Fenman,  $8 ;  to  S.  H. 
McLaughlin,  $145;  to  I.  B.  Bowen,  $87.25;  to  Joseph  Shinn,  (ref- 
eree's fees,)  $800;  to  James  Lacbner,  $96.50;  to  C.  M.  Foster,  $40; 
to  Lawrence  &  Shinn,  $500;  to  T.  G.  Hyde,  $119;  to  E.  L.  Brad- 
ley, $16;  to  H.  Deckman,  $46. 

Subsequent  to  the  said  fifteenth  day  of  December,  1880,  the  appel- 
lants made  the  following  advancements,  to  and  for  the  respondent,  of 
money  and  goods,  ^iz, : 

February  25,  1881.     Remittance  to  Prance,      .  ,  •  •     S125  00' 

April  4,             "        Paid  Stearns  &  Balleray  note,  •  708  00 

"     18,           "        Telegraphic  Exchange,     -  -  -       105  50 

May  18,             «        Cash, 25  00 

July  26,             "         Ottenlieiiner  &  Co.'s  account,  -  -       115  00 

Washington  Gulch  account,  -  17  00 

Kauffman  &  Co.*8  account,  -  -        99  00 
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And  it  further  appears  that  the  appellants  received  from  the  pro- 
ceeds of  said  mine,  subsequent  to  the  said  fifteenth  day  of  December, 
1880,  gold-dust  amounting  in  value  to  the  sum  of  $1,496.41;  that 
the  same  was  received  July  17,  1881. 

These  general  facts  are  the  data,  as  I  view  the  case,  from  which  an 
adjustment  and  settlement  of  the  mutual  accounts  and  claims  be- 
tween the  parties  is.  to  be  made.  Some  questions  have  been  made  in 
regard  to  the  relations  of  the  parties,  created  by  their  agreement  set 
out  herein,  but  there  can  be  no  serious  difficulty  from  that  source. 
The  instrument  operated  as  a  mortgage  beyond  doubt.  Another  ques- 
tion presented  is  as  to  the  amount  for  which  the  appellants  became 
liable  upon  the  agreement  with  Benson;  but  that  is  easy  of  solution. 
The  appellants  are  chargeable  with  no  more  than  they  received  from 
the  working  of  the  claim  by  Benson  under  the  agreement,  unless  they 
are  to  be  charged  with  the  Benson  note  of  a  thousand  dollars.  There 
would  be  no  difficulty  in  arriving  at  a  correct  conclusion  if  we  could 
ascertain  when  the  expenses  of  the  Lynn  suit  were  paid,  and  whether 
they  were  included  or  not  in  the  settlement  of  December  15,  1880. 
The  respondent  insists  that  the  portion  thereof  he  was  liable  to  pay 
was  included  in  the  settlement,  but  the  appellants  contend  that  the 
respondent  is  liable  for  the  whole  expense  paid  by  them  on  account  of 
said  suit,  and  that  the  expense  was  not  included  in  the  settlement; 
that  the  suit  was  not  then  terminated;  and  that  the  bill  of  items  upon 
which  the  settlement  was  made  shows  that  they  could  not  have  been 
included.  The  counsel  who  tried  the  case  here  seemed  to  have  over- 
looked the  importance  of  having  an  account  taken  between  the  par- 
ties by  some  competent  accountant,  and  contented  themselves  with 
the  introduction,  at  the  hearing,  of  depositions.  The  case  should  not 
have  been  submitted  in  that  style;  a  good  book-keeper  would  have 
been  much  more  elSective  in  ascertaining  the  rights  of  the  parties  than 
a  jurist ;  but  the  case  is  here,  and  we  must  dispose  of  it  by  the  aid  of 
such  evidence  as  we  have  before  us^  or  send  it  back  and  have  the 
facts  more  thoroughly  investigated. 

The  circuit  judge  who  heard  the  case  found  that  there  was  a  bal- 
ance due  the  appellants  from  the  respondent  of  $531.35.  As  I  under- 
stand it,  he  allowed  to  the  appellants  one-third  of  the  expenses  paid 
or  claimed  on  account  of  said  Lynn  suit,  after  reducing  the  referee's 
fees  from  $800  to  $325,  and  allowed  the  thousand-dollar  Benson  note 
in  faVor  of  the  respondent.  The  basis  of  his  computation  may  have 
been  just,  but  I  d6  not  see  how  the  result  could  have  been  reached, 
in  view  of  the  unsatisfactory  character  of  the  evidence,  by  any  cer- 
tain mode.  At  least,  I  feel  that  the  attempt  to  approach  the  real  truth 
in  the  case  is  a  groping  effort.  It  hardly  seems  equitable  to  charge 
the  appellants  with  the  Benson  note,  when  they  realized  nothing  there- 
from, nor  are  ever  likely  to.  Again,  the  appellants  have  not  produced 
a  single  voucher  showing  that  they  have  paid  any  single  item  of  the 
expense  of  said  suit.     Heilner  testified  that  he  had  paid  the  several 
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items  Defore  mentioned,  but  did  not  state  when  be  paid  tbem,  nor 
were  the  parties  to  whom  the  payments  were  claimed  to  have  been 
made,  produced.  Besides,  the  accounts  the  appellants  exhibited  of 
merchandise  and  money  furnished  the  respondent  prior  to  said  fif- 
teenth day  of  December,  1880,  were  far  from  satisfactory,  and  con- 
tained unconscionable  charges  of  interest;  but,  as  the  parties  settled 
them,  we  do  not  feel  at  liberty  to  question  their  correctness,  and  would 
not  refer  to  the  matter  except* as  a  circumstance  tending  to  raise  a 
suspicion  against  the  other  account.  In  my  opinion,  it  would  be 
doing  justice  in  the  case  to  determine  that  the  debt  for  which  the  trans- 
fer of  the  property  was  made  by  respondent  to  secure,  and  the  other 
indebtedness  which  has  accrued  since,  have  been  paid.  The  appel- 
lants have  had  possession  of  the  property  for  a  number  of  years.  It 
has  been  productive,  and  they  have  received  large  payments  from  re- 
spondent, and  kept  the  only  account  of  the  transactions  we  have;  and 
if  they  have  not  been  able  to  liquidate  the  indebtedness  under  the  cir- 
cumstances, or  show  by  satisfactory  proof  that  it  has  not  been  paid, 
they  ought  to  forgive  it,  and  grant  the  respondent  a  jubilee  after  the 
manner  of  an  ancient  and  venerable  custom. 

There  are,  however,  other  circumstances  to  be  considered.  A  good 
deal  of  the  property  included  in  the  instrument  by  which  the  transfer 
was  made  to  the  appellants  was  never  delivered  to  them,  nor  did 
they  have  possession  thereof.  That  property,  of  course,  should  not 
be  included  in  the  decree  for  a  reconveyance,  nor  should  the  property 
that  has  been  sold  by  appellants,  where  the  respondent  has  been 
credited  with  the  price,  be  decreed  to  be  reconveyed,  except  upon 
condition  that  the  respondents  pay  such  price.  It  appears  that  the 
appellants  sold  the  barber-shop  in  Baker  City  on  December  30, 1879, 
for  $675.  This  may  or  may  not  have  included  said  lot  2  of  block  2 
of  Fisher's  addition,  as  described  in  the  contract  between  appellants 
and  respondent,  before  mentioned.  However  that  may  be*,  the  re- 
spondent has  been  credited  with  the  $675,  as  will  be  seen  upon  the 
appellants'  exhibit  of  accounts,  and  he  should  not  have  the  property 
back  except  upon  condition  that  he  pay  appellants  that  sum.  Under 
the  view  suggested,  the  decree  herein  should  be  that  the  appellants, 
within  60  days  after  the  entry  of  this  decree  in  the  court  below,  exe- 
cute and  deliver  to  the  respondent  a  good  and  sufficient  deed  or  other 
instrument  of  reconveyance  of  all  the  properly  conveyed  to  them  by 
the  conveyance  of  March  26,  1878,  except  such  personal  property  as 
was  not  delivered  to  them  or  retained  by  respondent,  and  except, 
also,  such  property  as  the  appellants  have  sold  that  was  so  conveyed 
to  them,  and  the  price  therefor  has  been  credited  to  respondent  upon 
accounts  between  them  which  have  been  settled,  unless  the  respond- 
ent pays  to  appellants  such  purchase  price,  and  the  respondent  shall 
recover  costs  of  this  appeal ;  that  the  decree  appealed  from  be  af- 
firmed, except  so  far  as  modified  by  the  decree  herein. 

Let  a  decree  be  entered  accordingly. 
v.7p,no.6— 23 
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Glaze  v.  Lewis. 

Filed  June  10,  1885. 

Practice — Judgment  of  Justice  of  Peace— Lien— Revival. 

A  justice  of  tlie  peace  has  no  power  to  revive  a  judgment.  A  judgment  of 
such  justice  becomes  a  lien  upon  land  only  when  docketed  in  a  court  of  record, 
and  to  revive  such  judgment  the  circuit  court  is  properly  invoked. 

Appeal  from  Polk  county. 

W.  H.  Holmes,  for  appellant. 

J.  J.  Daly  and  N.  L.  Butler,  for  respondents. 

Lord,  J.  This  is  an  appeal  from  the  order  and  judgment  of  the 
circuit  court  for  Polk  county,  granting  leave  to  the  respondent  to 
issue  execution  on  a  docketed  judgment  of  the  justice's  court.  The 
question  involved  depends  for  its  solution  upon  the  construction  and 
effect  tg  be  given  to  the  provisions  of  our  statute  in  respect  to  the 
docketing  of  a  justice's  judgment.  It  is  provided  by  the  Justice^s 
Code  that  'Whenever  a  judgment  is  given  in  a  justice's  court  in  favor 
of  any  one  for  the  sum  of  ten  dollars  or  more,  exclusive  of  costs  or 
disbursements,  the  party  in  whose  favor  such  judgment  is  given  may, 
within  one  year  thereafter,  file  a  certified  transcript  thereof  with  the 
county  clerk  of  the  county  wherein  such  judgment  is  given,  and  there- 
upon such  clerk  sha  1  immediately  docket  the  same  in  the  judgment 
docket  of  the  circuit  court.**  Section  53,  p.  469.  "From  the  time  of 
docketing  a  judgment  of  a  justice's  court,  as  provided  in  the  last  sec- 
tion, the  same  shall  be  a  lien  upon  the  real  property  of  the  defend- 
ant, as  if  it  were  a  judgment  of  the  circuit  court  wherein  it  teas  dock- 
eted. "  Section  54.  And  "when  a  judgment  given  by  a  justice  of  the 
peace  has  been  duly  docketed  in  a  circuit  court,  thereafter  it  must  be  en- 
forced as  a  judgment  of  such  circuit  court. "  Section  61.  The  appel- 
lant contends  that  the  effect  of  these  provisions  in  providing  for  the 
docketing  of  a  justice's  judgment  is  only  to  create  a  statutory  lien, 
and  not  to  make  such  judgment,  when  docketed,  in  effect  a  judg- 
ment of  the  circuit  court;  and,  as  a  consequence,  he  claims  that  when 
the  lien  has  expired  by  lapse  of  time,  the  effect  of  the  docketing  is 
gone,  and  the  judgment  lapses  into  its  former  condition  of  a  justice's 
judgment,  which  the  circuit  court  is  without  jurisdiction  to  revive; 
but  that  if  such  judgment  can  be  revived  at  all,  it  must  be  done  by 
the  justice's  court.  It  is  quite  certain  that  a  justice's  court  is  with- 
out the  power  to  revive  a  judgment  so  as  to  create  a  lien.  Its  judg- 
ments only  have  this  effect  when  docketed  as  prescribed  by  the  sec- 
tions cited,  and  if  the  argument  insisted  upon  is  tenable,  when  the 
lien  expires  the  judgment  cannot  be  revived. 

The  provisions  of  the  sections  referred  to  are,  in  substance,  that 
when  such  judgment  is  docketed,  "the  same  shall  be  a  lien,  etc.,  as 
if  it  were  a  judgment  of  such  circuit  court,"  and  "thereafter  it  must 
be  enforced  as  a  judgment  of  such  circuit  court."  The  words  "as  if 
it  were  a  judgment  of  such  circuit  court"  seem  intended  to  place  such 
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a  juclgment.  when  docketed,  upon  the  same  footing  in  all  respects,  as 
to  the  lien  creditor,  with  a  judgment  of  tbe  circuit  court.  And  as, 
"thereafter,  it  must  be  enforced  as  a  judgment  of  such  circuit  court," 
it  would  seem,  when  docketed,  to  have  the  same  effect  as  a  judg- 
ment of  the  circuit  court.  Under  a  statute  providing  that  "such 
judgment  shall  have  the  same  effect  as  a  judgment  rendered  in  the 
circuit  court,  and  may  in  the  same  manner  be  enforced,"  etc.,  it  was 
held  that  a  transcript  properly  certified,  filed,  and  docketed,  renders 
the  judgment  thus  transcribed  and  certified  a  judgment  of  a  court 
of  record  from  the  time  of  such  filing  and  docketing;  thus  changing 
in  some  degree  its  nature^  and  very  materially  the  rights,  powers,  and 
liabilities  of  the  parties  to  it.  Jewett  v.  Bennett^  3  Mich.  199,  200. 
When  docketed  in  the  circuit  court  it  has  the  same  effect  as  a  judg- 
ment rendered  in  that  court,  and  is  to  be  enforced,  canceled,  or  dis- 
charged, and  is  affected  by  the  statute  of  limitations,  in  the  same  way. 
Arnold  v.  Thompson^  19  Mich.  333;  Davison  v.  Elliott,  9  Mich.  252. 
It  is  from  the  date  of  the  docketing  of  a  judgment  of  the  circuit  court 
that  it  becomes  a  lien  upon  the  real  property  of  the  defendant.  Civil 
Code,  §  263.  And  wlien  a  properly  certified  transcript  of  a  judg- 
ment of  a  justice's  court  is  filed  anji  docketed  "in  the  judgment 
docket  of  the  circuit  court,'*  the  same  becomes  a  lien  upon  the  real 
property  of  the  defendant  from  the  date  of  docketing  such  judgment, 
and  it  stands  upon  the  same  footing  as  a  judgment  of  the  circuit 
court.  When,  therefore,  it  was  sought  to  revive  the  judgment,  the 
circuit  court  had  jurisdiction  in  the  premises,  and  the  application  for 
leave  to  issue  execution,  was  properly  made  to  it. 

There  was  no  error,  and  the  judgment  must  be  affirmed. 


(12  Or.  372) 

ScoGGiN  V.  Hall. 

Filed  June  10,  1885. 

Justice's  Court — Intimidation  op  Witnesses— Party's  Remedy. 

A  plaintiff's  remedy  at  law  is  not  exhausted  by  the  intimidation  of  his  wit- 
nesses in  a  justice's  court.  He  can  appeal  to  the  circuit  court,  and  have  him- 
self set  right  there.    In  such  a  case  equity  is  not  to  be  invoked. 

Appeal  from  Wasco  county. 

Hill  dt  Mays,  for  appellant. 

Watkins  d:  Bird,  for  respondent. 

Thayer,  J.  This  appeal  is  from  the  circuit  court  for  the  county  of 
Wasco.  The  respondent  commenced  an  action  in  a  justice's  court 
in  that  county  against  the  appellant  to  recover  a  colt,  which  was  about 
eight  months  old,  and  damages  for  its  detention.  The  colt  was  al- 
leged to  be  of  the  value  of  $35.  The  parties  met  before  the  justice 
and  engaged  in  the  trial  of  the  case.  It  seems  that  a  row  occurred 
between  some  of  the  witnesses,  which  interrupted  the  proceedings  of 
the  trial.  The  justice,  in  order  to  get  matters  quiet,  adjourned  the 
trial  over  to  the  following  morning,  at  which  time  the  appellant 
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appeared,  and  claimed  that  the  disturbance  the  day  before  had  intim- 
idated his  witnesses,  and  that  he  was  unable  to  secure  their  attend- 
ance, and  he  took  no  further  part  in  the  proceedings,  and  the  respond- 
ent obtained  a  verdict  of  the  jury,  upon  which  the  justice  entered 
judgment.  The  judgment  is  rather  informal,  but  not  void.  After  the 
rendition  of  the  judgment,  the  defendant  made  an  inefiFectual  effort  to 
appeal  therefrom  to  the  circuit  court  for  the  county  of  Wasco,  and, 
having  failed  in  that,  commenced  a  suit  in  said  circuit  court  to  have 
the  enforcement  of  said  judgment  enjoined.  The  grounds  of  this  suit 
were  that  the  justice's  judgment  was  void;  that  he  had  not  been  able, 
on  account  of  the  riotous  conduct  of  the  respondent  and  others,  to 
make  his  defense  in  the  said  justice's  court;  and  that  he  lost  his 
remedy  by  appeal  in  consequence  of  the  mistake  of  the  constable  in 
not  serving  the  notice  of  appeal.  The  pleadings  in  said  suit  were 
made  up,  and  depositions  were  taken  on  both  sides,  which,  with  other 
proofs,  were  submitted  to  said  circuit  court.  Upon  hearing  the  case, 
said  court  found  that  the  allegations  of  the  complaint  were  not  sus- 
tained, and  thereupon  dismissed  it.  From  that  decision  this  appeal 
is  taken. 

The  question  before  the  court  is  mainly  one  of  fact.  I  have  exam- 
ined the  testimony  with  some  care,  but  have  not  been  able  to  discover 
that  the  difficulty  which  occurred  at  the  justice's  court  trial  was  of  a 
very  serious  character.  It  seems  to  have  been  more  of  a  temporary 
character  than  otherwise,  occasioned  by  some  of  the  witnesses  who 
were  outside  of  the  court-room  getting  into  a  broil.  The  parties  who 
were  in  the  court-room  became  interested  to  know  about  the  affair, 
and  several  of  them  went  out,  and  the  respondent  took  off  his  coat. 
How  long  the  difficulty  continued  does  not  appear.  It  was  not  a  re- 
spectable occurrence,  but  not  necessarily  indicative  of  a  perverse  sen- 
timent in  the  community  in  which  it  took  place,  nor  was  it  sui  gen- 
eris. Scenes  of  a  similar  character  about  justice's  courts  have  fre- 
quently happened,  and  have  been  known  to  occur  even  in  circuit 
courts,  and  failed  to  intimidate  a  party.  Such  occurrence^  will  not 
justify  a  withdrawal  from  a  trial  and  the  commencement  of  a  suit  in 
equity  to  impeach  the  proceeding  at  law,  unless  attended  with  such  a 
degree  of  violence  as  to  obstruct  public  justice,  and  the  adverse  party 
takes  a  fraudulent  advantage  of  the  situation.  When  order  cannot 
be  maintained  in  courts  of  law,  it  will  not  long  survive  in  courts  of 
equity.  And  when  it  cannot  be  upheld, in  the  inferior  tribunals,  they 
should  be  abolished.  If  the  grounds  upon  which  jurisdiction  in  eq- 
uity is  claimed  in  this  case  were  conceded,  it  would  be  to  my  mind  a 
humiliating  admission.  I  should  be  loath  to  acknowledge  that  a  reg- 
ular trial  of  the  right  of  possession  of  an  eight-months  old  colt,  of  the 
value  of  $35,  could  not  be  had  before. any  justice  of  the  peace  in  any 
precinct  in  this  state.  I  may  be  too  incredulous  in  that  particular, 
but,  if  I  am  mistaken  as  to  the  fact,  the  attention  of  the  grand  jury 
should  be  directed  to  such  precinct  at  once.     At  least,  some  other  rem- 
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edy  should  be  applied  than  taking  such  a  character  of  litigation  into 
the  bosom  of  ohaneery* 

But  it  is  idle  to  consider  the  question  involved.  There  is  no  feature 
of  it  to  which  equity  jurisdiction  will  attach.  The  appellant  had  a 
plain,  speedy,  and  adequate  remedy  at  law»  and  it  was  not  exhausted 
when  intimidation  overtook  his  witnesses.  An  appeal  to  the  circuit 
court,  where  he  could  have  had  a  regular  trial  by  jury,  was  open  to 
him.  All  that  was  necessary  was  to  serve  a  proper  notice  of  appeal, 
give  the  requisite  undertaking,  and  file  a  transcript  of  the  proceedings 
of  the  justice's  court  with  the  clerk  of  the  appellate  court.  The  con- 
stable's mistake  in  not  serving  the  notice  of  appeal  was  no  excuse ; 
the  law  does  not  compel  a  party  in  such  a  case  to  employ  a  constable, 
and  he  would  have  no  business  to  employ  an  inefficient,  careless  one, 
under  any  circumstances.  The  failure  has  the  appearance  of  having 
resulted  from  negligence,  viewed  from  any  point.  The  case  has  been 
dragged  into  the  circuit  court,  and  has  cost  more,  I  imagine,  than  the 
colt  will  ever  be  worth. 

The  judgment  appealed  from  should  be  affirmed. 


02  Or.  846) 

Brown  and  others  v.  School-District  No.  1, 

Filed  Juue  10, 1885. 

Illegal  Tax— Proper  Course  for  Tax-Payer. 

W  hen  a  party  considers  himself  aa^grieved  by  a  tax  imposed,  he  should  pay 
the  same  under  protest,  so  that,  if  illegal,  it  may  be  recovered  back. 

Appeal  from  Clatsop  county. 

(7.  H.  Page,  for  appellants. 

(7.  W.  Fulton,  for  respondents. 

Thayer,  J.  This  appeal  is  from  the  circuit  court  for  the  county 
of  Clatsop.  The  appellants  commenced  a  suit  in  that  court  against 
the  respondents  to  restrain  the  enforcement  of  a  certain  school  tax, 
levied  upon  the  taxable  property  thereof  by  a  vote  of  the  legal  voters 
of  a  school  meeting  held  in  the  above-named  district  on  'the  fifteenth 
day  of  July,  1884.  The  appellants  are  tax-payers  of  said  school-dis- 
trict, and  have  been  assessed  large  sums  on  account  of  said  tax. 
The  object  of  the  tax,  as  appears  from  the  pleadinp;s  in  the  suit,  was 
for  the  following  purposes,  and  made  up  of  the  following  items,  viz. : 
One  and  one-third  mills  on  the  dollar  for  school  purposes;  one  and 
two-thirds  mills  on  the  dollar  for  the  purpose  of  paying  interest  on 
the  bonds  issued  by  the  district;  and  one-half  of  one  mill  on  the 
dollar  for  the  purpose  of  making  necessary  improvements  to  the 
school-house  block  owned  by  the  district.  It  appears  that  said  tax 
was  assessed  in  due  form  upon  the  property  in  the  district,  but  that 
the  appellants  refused  to  pay  their  assessments,  and  were  returned 
upon  the  delinquent  list,  which  was  placed  in  the  hands  of  the  sheriff 
of  said  county  for  collection,  as  provided  by  law,  and  that  the  sheriff 
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is  about  to  sell  their  property  to  satisfy  the  various  amounts.  The 
appellants  claim  that  said  bonds  are  void ;  that  said  district  had  no 
authority  to  issue  them ;  and  that  the  attempt  to  levy  taxes  in  order 
to  pay  the  interest  thereon  is  illegal.  Upon  that  ground  they  resist 
its  collection. 

The  respondents  in  the  court  below  filed  an  answer  to  the  appel- 
lants* complaint,  setting  out  all  the  facts  in  reference  to  the  issuance 
of  said  bonds,  and  the  objects  for  which  they  were  issued,  and  the 
levy  of  said  tax.  The  appellants  filed  a  demurrer  to  the  said  an- 
swer, upon  the  grounds  of  the  illegality  of  the  bonds,  which  having 
been  overruled,  and  a  decree  entered  dismissing  the  appellants'  com- 
plaint, the  latter  has  brought  this  appeal,  and  desires  this  court  to 
adjudge  the  said  bonds  a  nullity.  The  respondents,  on  the  other 
hand,  claim  that  the  bonds  are  valid ;  that  the  school-district  issued 
them  in  order  to  raise  money  to  build  a  school-bouse,  and  that  the 
money  has  been  received  by  the  district,  and  the  house  built.  It  will 
be  noticed  that  the  larger  part  of  the  tax  is  unquestionably  legal. 
The  one  and  one-third  mills  for  school  purposes,  and  the  one-half  mill 
for  the  purpose  of  making  necessary  improvements  to  the  school-house 
block,  are  unobjectionable,  and  it  appears  to  this  court  that  the  ap- 
pellants should  have  paid  so  much  of  said  tax  as  is  applicable  to 
those  purposes  before  they  commenced  their  suit.  It  would  render 
it,  no  doubt,  very  embarrassing  to  the  affairs  of  the  school-district  if 
the  court  were  to  interfere  and  enjoin  the  collection  of  the  entire  tax. 
If  the  appellants  had  paid  off  the  portion  admitted  to  be  legal,  they 
would  have  done  equity  before  asking  its  interposition  in  their  be- 
half. The  authorities  are  not  uniform  upon  the  question  as  to 
whether  or  not  a  plaintiff's  complaint  should  be  dismissed  in  such  a 
case,  but  this  court  is  of  the  opinion  that  that  is  the  better  rule.  If 
the  appellants  are  obliged  to  pay  the  portion  of  the  tax  they  claim  to 
be  illegal,  they  will  not  necessarily  lose  the  amount  paid.  They  can 
pay  it  under  protest,  in  order  to  relieve  their  property,  and  if  it  be  ille- 
gal, can  recover  it  back. 

As  to  whether  said  bonds  are  good  or  valid  the  court  expresses  no 
opinion  at  this  time,  as  it  is  not  necessary  to  the  disposition  of  the 
case  under  the  view  entertained. 

For  the  reasons  mentioned,  the  decree  appealed  from  will  be  af- 
firmed, and  the  complaint  dismissed,  without  prejudice. 
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(12  Or.  36) 

Kinney  v,  Heatlet  and  others. 

Filed  June  11.  1885. 

RiOHTs  OP  Parties  under  a  Deed  op  Trust. 

Facts  reviewed,  circumstances  considered,  and  decree  affirmed,  with  a  modi- 
fication. 

A.ppeal  from  Clatsop  county. 

C  W.  Fulton  and  Raleigh  Stott,  for  appellants. 

/.  C  Moreland  and  Benton  Killing  for  respondent. 

Thayer,  J.  This  appeal  is  from  the  circuit  court  for  the  county 
of  Clatsop.  The  respondent  brought  a  suit  in  that  court  against  the 
appellants,  Heatley,  Grace,  and  Ten  Bosch^  trustees  of  the  estate  of 
the  said  respondent,  for  the  payment  of  certain  debts,  to  compel  them 
to  account  for  the  said  estate,  and  to  enjoin  them  from  selling  a  cer- 
tain part  thereof.  It  is  disclosed  by  the  facts  in  the  case  that  the 
respondent,  about  1876,  at  Astoria,  in  said  county,  engaged  in  the 
cannery  business ;  that  he  was  the  proprietor  of  a  cannery,  and  put 
up  fish  and  beef  in  cans  for  market,  and  sold  and  shipped  large  quan- 
tities thereof  to  England;  that  he  continued  in  said  business  until 
the  nineteenth  day  of  February,  1878,  when,  in  consequence  of  ex- 
tensive liabilities  that  had  accumulated  against  him,  he  was  com- 
pelled to  suspend  business,  and  compromise  his  debts  with  his  cred- 
itors; that  on  said  last-mentioned  day  the  said  respondent,  at  San 
Francisco,  in  the  state  of  California,  entered  into  an  agreement  with 
a  large  number  of  his  creditors,  by  the  terms  of  which  he  agreed  to 
execute  to  the  said  Heatley,  Grace,  and  Ten  Bosch  a  deed  of  trust  and 
transfer  of  his  property  in  the  manner  and  form  of  an  instrument 
then  prepared  and  agreed  upon,  and  which  was  to  be  executed  by  both 
of  said  parties, — the  said  creditors  agreeing  on  their  part  to  extend  the 
time  of  payment  of  their  respective  debts  they  held  against  him  until 
the  first  day  of  October,  1878,  and  to  release  him  from  all  obligations 
to  pay  said  debts  or  either  of  them,  and  to  look  wholly  to  the  prop- 
erty which  should  be  transferred  in  said  deed  of  trust  so  agreed  to  be 
made,  and  the  proceeds  thereof,  for  the  payment  of  said  debts,  and 
that  the  said  release  should  take  effect  upon  the  execution  of  said 
deed;  that  subsequently,  and  on  the  sixteenth  day  of  March,  1878, 
in  compliance  with  the  said  agreement,  the  said  respondent  executed 
to  the  said  Heatley,  Grace,  and  Ten  Bosch,  as  such  trustees,  a  deed 
of  trust  conveying  to  them  the  said  cannery,  and  all  his  real  and  per- 
sonal property,  excepting  such  as  was  exempt  from  execution,  and 
also  the  sum  of  $500  in  cash.  Said  deed  contained  the  following 
clauses  and  provisions,  viz. : 

"Should  said  trustees  deem  it  advisable,  and  for  the  best  interest  of  all  con- 
cerned, so  to  do,  and  in  that  event  to  procure  the  advancement  of  the  neces- 
sary means  and  provisions  for  the  same  on  the  most  favorable  terras  that  the 
same  can  be  obtained,  to  operate  and  conduct  said  business,  and  to  sell  and  dis- 
pose of  the  proceeds  thereof,  and  to  apply  the  money  and  profits  arising  from 
such  sale  or  disposition  on  the  first  day  of  October,  1878: 
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** First,  to  the  payment  of  the  necessary  advances  and  running  expenses  of 
said  business;  to  make  the  best  arrangement  or  compromise  that  they  can 
with  French  &  Co.,  of  The  Dalles,  and  Thomas  Monteith;  jf  Albany,  Oregon, 
for  all  claims  that  they  have  against  the  said  party  of  the  first  part,  and  with 
any  and  all  other  preferred  or  other  creditors  of  said  pjirty  of  the  first  part, 
who  have  not  entered  into  the  agreement  under  which  this  deed  of  trust  is 
executed ;  to  the  discharge  of  the  debts  of  said  party  of  the  first  part,  and 
said  fishery  or  cannery.  No  interest  to  be  allowed  on  any  claim  from  the  first 
day  of  January  to  the  first  day  of  October,  1878. 

"Also,  in  trust,  to  sell,  dispose  of,  and  transfer  any  or  all  of  the  property 
herein  transferred  to  said  parties  of  the  second  part,  not  included  in  said  As- 
toria fishery,  or  pertaining  thereto,  on  or  before  the  first  day  of  October, 
1878,  and  apply  the  proceeds  thereof  in  the  same  manner  as  the  proceeds, 
money,  and  profits  of  said  fishery  or  cannery  hereinbefore  authorized ;  but  the 
money  arising  from  such  sales,  as  well  as  that  arising  from  the  sale  of  salmon 
of  the  canning  season,  or  so  much  thereof  as  shall  be  necessary,  may  be  ap- 
plied before  the  first  day  of  October,  1878,  in  the  discharge  of  the  advances 
made  for  operating  and  conducting  said  fishery  business  hereinbefore  speci- 
fied. And  the  money  arising  from  the  sales  of  the  lots  for  which  bonds  have 
been  given  to  said  party  of  the  first  part,  as  hereinbefore  designated,  as  well 
as  the  sums  due  from  the  sales  of  the  said  bonded  lots  a]ready  made,  shall  be 
applied  first  to  the  discharge  of  the  promissory  notes  given  for  the  same,  and 
thereafter  as  balance  is  sold  before  the  first  of  October,  1878. " 

^'Fourthly.  But  should  the  said  trustees  find  it  impracticable  to  run  the  said 
cannery,  that  then  the  said  trustees  shall,  with  all  convenient  dispatch,  dispose 
of  the  property  hereby  conveyed,  including  said  Astoria  fishery,  and  the  prop- 
erty pertaining  thereto,  at  such  times  as  they  or  a  majority  of  them  shall 
deem  most  advantageous  for  the  interest  of  all  persons  concerned,  anything 
hereinbefore  contained  as  to  the  time  of  such  sale  notwithstanding. 

"And  said  party  of  the  first  part  does  hereby  authorize  and  empower  any 
two  of  the  said  parties  of  the  second  part  to  execute  any  of  the  conveyances 
in  instruments  of  any  name  or  nature,  or  do  any  act  whatsoever,  necessary 
to  carry  out  the  intention  of  this  deed,  with  the  like  force  and  effect  as  if  all 
three  had  joined  in  such  action. 

"Also  all  trust  after  the  first  day  of  October,  1878,  to  sell,  dispose  of,  and 
transfer  all  tlie  property  herein  transferred  to  said  parties  of  the  second  part, 
and  not  then  disposed  of,  after  allowing  said  party  of  the  first  part  sKty  days 
to  discharge  the  balance  of  said  debts,  appropriating  the  property,  or  so  much 
as  may  be  necessary,  for  the  same.  The  proceeds  of  such  sales  to  be  applied 
to  the  discharge  of  the  debts;  only  so  much  to  be  sold  as  shall  be  necessary 
for  such  purpose,  and  the  balance  of  all  the  property,  after  the  discharge  of 
the  debts,  to  be  transferred  to  the  party  of  the  first  part.    Also, 

"In  trusts  to  conduct  and  manage  said  business  and  property  economically, 
and  in  a  business-like  manner;  to  keep  proper  and  separate  books  of  accounts 
and  vouchers,  which  shall  always  be  opened  to  inspection  by  parties  interested; 
to  deposit  the  money  arising  out  of  said  business  or  property,  not  in  immedi- 
ate actual  use»  in  a  trustworthy  bank  of  good  reputation,  and  to  faithfully  dis- 
charge the  duties  of  the  trusts  herein  conferred,  in  the  best  interests  of  the 
creditors  and  the  party  of  the  first  part. 

"And  the  parties  of  the  second  part  hereby  accept  the  trusts  herein  con- 
ferred, and  agree  to  faithfully  perform  the  obligations  of  said  trusts  as  herein 
specified.*' 

Upon  the  execution  of  said  deed  of  trust,  the  said  trustees  engaged 
in  operating  said  cannery,  and  continued  to  operate  it  during  the 
seasons  of  1878,  1879,  1880,  and  1881.     It  appears  that  they  ob- 
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tainea  permission  of  the  respondent  to  operate  it  during  the  season 
of  1879,  but  they  had  no  permission  from  him  to  operate  it  during 
the  remaining  two  seasons,  unless  it  were  implied.  Subsequent  to 
1881  the  said  trustees  sold  the  cannery  back  to  the  respondent.  From 
these  various  sources  and  transactions  the  trustees  derived  a  large 
amount  of  funds  applicable  to  the  payment  and  discharge  of  the  said 
debts. 

The  respondent  alleged,  in  his  complaint  in  the  suit,  that  he  was 
informed  and  believed  that  said  trustees  had,  prior  to  January,  1882, 
realized  more  than  sufficient  to  pay  all  the  claims  against  the  estate. 
He  also  complained  of  their  having  sold  certain  real  property  which 
they  were  not  authorized  to  sell  under  the  trust  deed»  and  that  they 
were  offering  to  sell  other  portions  thereof,  and  that  they  had  refused 
to  make  him  a  statement  and  accounting  of  the  condition  of  the  af- 
fairs of  the  estate,  although  he  informed  them  that  if  it  should  be  as- 
certained upon  such  accounting  that  they  had  not  realized  sufficient 
to  satisfy  all  just  and  legal  claims  against  it,  he  would  advance  to  them 
the  balance,  and  receive  back  the  residue  of  the  property  unsold. 
The  said  trustees  filed  an  answer  to  the  complaint,  in  which  they  set 
forth  a  statement  of  their  account,  also  the  claims  of  the  creditors, 
who  were  also  made  parties  to  the  suit,  upon  motion  of  the  counsel  for 
the  trustees.  The  respondent  filed  a  reply,  in  which  he  controverted 
many  of  the  matters  alleged  in  the  answer,  and  the  main  question 
presented  for  the  consideration  of  this  court  arises  out  of  the  issues  of 
fact  so  formed. 

The  first  issue  referred  to  involved. the  amount  of  the  indebtedness 
from  the  respondent  to  certain  of  the  creditors  at  the  time  the  deed 
of  trust  was  executed.  Those  creditors,  excepting  one, — the  Salem 
Flouring  Mills  Company, — were  parties  who  had  received  from  the 
respondent  amounts  of  salmon  and  beef,  either  by  purchase  or  on  com- 
mission,— counsel  at  the  hearing  did  not  exactly  agree  which.  The  re- 
spondent shipped  them  salmon,  and  they  made  advances  to  him.  He 
was  responsible  for  the  proper  packing,  and  they  took  the  risk  of  sea 
damage.  The  salmon  not  proving  good,  they  made  reclamations  upon 
him,  and  in  most  cases  he  had  agreed  to  allow  them.  These  accounts 
wer3  between  Dickson,  De  Wolf  &  Co.,  W.  &  J.  Lockett,  Henry  Cou- 
brough,  and  Ten  Bosch  &  Co.  Dickson,  DeWolf  &  Co.  are  E.  D.  Heat- 
ley,  or  Campbell  &  Heatley.  There  is,  however,  an  item  as  a  draw- 
back against  the  account  of  W.  &  J.  Lockett,  for  amount  paid  by  re- 
spondent in  shipping  certain  amount  of  salmon  from  Astoria  to  San 
Francisco,  and  placing  aboard  the  cars.  The  salmon  was  obtained 
by  the  Locketts  from  the  respondent,  to  be  shipped  direct  by  vessel 
from  Astoria  to  Europe,  the  former  to  pay  freight,  but  they  subse- 
quently concluded  to  have  it  go  across  the  continent  by  rail,  from 
which  circumstance  the  item  of  expense  accrued.  Another  of  the  is- 
sues referred  to  involves  the  amount  of  compensation,  the  trustees 
should  be  allowed  for  their  management  of  the  estate. 
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These  issues  and  their  collaterals  include  the  main  controversy  be- 
tween the  parties.  The  matter  of  compensation  of  the  trustees  is  not 
difiScnlt  to  adjust,  but  the  claims  for  reclamations  of  advances  on  the 
salmon  are  very  much  complicated.  The  respondent  claims  to  have 
put  up  the  salmon  properly,  but  one  cargo  of  them,  shipped  by  the 
Titan,  arrived  in  Liverpool  in  a  wretched  plight'.  The  appellants  claim 
that  it  was  occasioned  by  bad  packing;  but,  after  hearing  the  testi*- 
mony  and  proofs  respecting  it,  and  observing  the  great  disproportion 
of  spoiled  cans  between  that  shipment  and  others  the  respondent 
made,  we  are  convinced  that  the  severe  stress  of  weather  the  vessel 
encountered  upon  her  voyage,  the  effect  upon  her  other  cargo,  and 
upon  the  vessel,  itself,  caused  the  greater  part  of  the  damage  to  that 
lot.  But  the  appellants'  counsel  contend  that  the  respondent  cannot 
now  question  the  correctness  of  the  accounts  of  said  parties  for  rec- 
lamations, for  the  reason  that  he  assented  to  all  of  them,  and  some 
of  which  he  agreed  especially  to  pay ;  that  these  accounts,  as  between 
said  parties,  stand  upon  the  same  footing  of  an  account  stated,  and 
cannot  be  surcharged  or  falsified  without  clear  and  satisfactory  proof 
of  fraud  or  mistake.  But  we  must  take  into  consideration  the  cir- 
cumstances under  which  these  parties  were  situated.  The  respondent 
was  on  this  coast,  and  the  parties  with  whom  he  dealt  in  Europe. 
He  shipped  them  the  salmon  under  an  agreement  that,  he  should  be 
chargeable  with  all  blown  tins  resulting  from  improper  packing.  After 
the  salmon  left  Astoria  the  respondent  saw  nothing  more  of  them,  and 
he  must  have  relied  entirely  upon  the  statements  of  his  consignees. 
He  reposed  confidence  in  them,  and  when  they  advised  him  that  the 
salmon  had  proved  bad  in  consequence  of  bad  packing,  he  would  be 
likely  to  treat  it  as  a  matter  of  course,  and  to  acquiesce.  He  evi- 
dently knew  nothing  at  the  time  of  the  severity  of  the  voyage,  or  the 
extent  the  cargo  had  suflFered  in  consequence  of  rough  weather.  He 
did  question  the  correctness  of  the  accounts,  and  insisted  that  the 
trustees  should  allow  none  that  should  be  ascertained  to  be  incorrect, 
and  the  evidence  is  very  strong  that  the  trustees  and  creditors  agreed 
to  that.  I  cannot  believe  that  it  would  be  fair  to  hold  that  the  re- 
spondent was  bound  by  any  admission  he  made  as  to  the  correctness 
of  those  accounts,  or  promise  to  pay  them  he  is  shown  to  have  made, 
if,  as  a  matter  of  fact,  the  salmon  were  properly  put  up. 

When  the  Titail  reached  Liverpool,  it  was  ascertained  that  a  large 
proportion  of  the  cans  containing  the  salmon  had  burst.  This  result, 
under  ordinary  circumstances,  would  have  indicated  improper  pack- 
ing; and  when  the  consignees  promptly  advised  the  respondent  of  the 
miserable  condition  in  which  his  shipment  had  arrived,  and  very  em- 
phatically informed  him  that  it  had  been  occasioned  by  improper 
canning,  he  could  have  done  no  less  than  acknowledge  a  liability  to 
repay  the  advances.  The  consignees  did  not  probably  mention  to  the 
respondent  that  the  vessel  which  transported  the  goods  encountered 
such  severe  storms  and  rough  sea  that  she  lay  for  a  long  time  with 
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ber  lee-rail  under  water,  and  straining  and  creaking  fearfully,  the  sea 
continually  washing  over  her  decks  fore  and  aft;  that  the  cargo  of 
wheat  and  flour  was  wet  and  spoiled;  that  the  heat,  which  generated 
in  consequence,  was  so  intense  that  it  was  felt  through  the  deck;  that 
it  scorched  and  blackened  the  wood- work  in  proximity  to  it;  and  that 
the  gas  and  steam  emitted  from  the  hold  when  the  batches  were  off, 
were  so  dense  that  the  vessel,  when  at  the  Liverpool  dock,  was  sup- 
posed by  many  to  be  on  fire.  These  facts  were  left  for  the  respondent 
to  discover  the  best  way  he  could,  and  he  only  ascertained  them  long 
after  he  executed  the  deed  of  trust.  It  would  certainly  be  unjust  to 
hold  that  these  accounts  became,  under  the  circumstances,  accounts 
stated.  I  think  the  question  whether  the  salmon  were  improperly  put 
up,  or  were  damaged  by  the  sea,  is  an  open  one,  and  that  the  main 
damage  to  that  shipped  aboard  the  Titan  was  sea  damage,  and  that- 
no  reclamations  should  be  allowed  tbe  parties  receiving  it  on  account 
of  advances  made  thereon;  and  the  amounts  charged  in  any  of  said 
accounts  for  such  reclamations  should  not  be  allowed  in  favor  of  such 
parties. 

The  trustees  should  be  allowed  a  reasonable  compensation  for  at- 
tending to  the  matters  of  the  estate;  but  their  pretended  emj^loyment 
of  Dickson,  De  Wolf  &  Co.,  who  were  none  other,  as  appears  from  the 
evidence,  than  the  said  E.  D.  Heatley  himself,  to  make  the  purchases 
for  the  cannery  of  supplies,  etc.,  and  to  sell  and  dispose  of  the  pro- 
ceeds of  the  cannery,  and  agreement  to  pay  the  commission  of  2^  per 
cent,  upon  all  purchases,  and  2^  per  cent,  upon  all  sales,  were  not 
claimed  by  appellants'  counsel  to  have  been  legal.  No  such  arrange- 
ment could  be  recognized  by  the  law  as  binding  upon  the  estate.  At 
the  same  time,  the  trustees  should  be  allowed  such  an  amount  of  com- 
pensation  as  would  cover  all  necessary  services  of  that  character,  and 
we  are  of  the  opinion  that  the  amount  allowed  bv  the  circuit  court 
ought  to  be  sufficient 

The  thirty-eighth  findincj  of  the  referee,  which  is  as  follows,  we 
think  correct: 

"(38)  That  in  1878  plaintiff  sold  and  shipped  to  said  Locketts  canned  sal- 
mon at  a  stipulated  price,  c./.  %,;  that  subsequently  Locketts  directed  the 
shipments  to  be  made  overland,  they  paying  the  extra  freight;  that  there 
were  so  shipped  8,750  cases;  that  they  credited  plaintiff  £47  6s.  9'|d.  too  much 
on  ocean  freight  to  Europe,  but  omitted  to  credit  plaintiff  £300  63.  lOd.  paid 
by  him  in  shipping  the  sahnon  from  Astoria  to  San  Francisco,  and  placing 
the  same  aboard  the  cars;  that  plaintiff  is  entitled  in  said  account  of  \V.  &I. 
Lockett  to  a  credit  of  £268. " 

The  respondent's  counsel  contended  upon  the  argument  that  the 
deed  of  trust  is  only  a  mortgage,  and  that,  consequently,  the  respond- 
ent was  not  chargeable  with  interest.  Whether  interest  could  or  not 
be  charged  in  case  the  transaction  were  only  a  mortgage,  we  express 
no  opinion ;  but  to  refuse  to  allow  interest  upon  the  claims  in  favor  of 
the  said  creditors  would  be  very  inequitable,  to  say  the  least.  It  may 
be  difficult  to  say  wherein  the  transaction  differs  from  a  mortgage^ 
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yet  it  is  certainly  not  one.  Mr.  Pomeroy,  in  his  work  on  Equity  Ju- 
rispradence,  attempts  to  point  out  the  distinction  in  such  cases,  and 
we  content  ourselves  upon  that  point  by  referring  to  section  995  of 
that  .work. 

The  question  raised  by  the  appellants'  counsel  upon  the  argument, 
as  to  whether  the  appellants  should  have  been  required  to  pay  any 
part  of  the  costs  of  the  litigation,  and  whether  it  should  not  all  have 
been  imposed  upon  the  respondent,  is  entitled  to  a  good  deal  of  con- 
sideration. I  would  not  be  willing  to  hold  that  he  should  pay  for  the 
services  of  the  appellants*  counsel  beyond  that  which  is  taxable  as 
costs.  But  it* seems  to  me  that  he  ought  to  be  required  to  pay  all 
the  statutory  costs  of  the  case.  Had  the  respondent  tendered  or 
made  a  written  offer  to  pay  a  sum  equal  to  the  balance  still  due  the 
said  creditors,  I  should  have  viewed  the  question  differently.  I  can 
see  no  alternative  but  that  the  case  will  have  to  go  back  in  order  to 
ascertain  the  amount  included  in  the  accounts  of  said  creditors  for 
reclamation  of  advances  made  upon  the  salmon  shipped  aboard  the 
vessel  Titan.  The  said  creditors  are  entitled  to  no  such  reclamations; 
but,  as  the  case  stands  now,  it  is  impossible  to  ascertain  that  fact. 
When  it  shall  be  known,  the  overcharge  in  each  of  the  accounts  of 
said  creditors  can  be  deducted,  and  a  decree  entered  accordingly.  It 
may  be  a  fact  that  when  such  respective  amounts  are  ascertained  and 
deducted,  there  will  be  nothing  due  upon  the  accounts  ot  said  W.  & 
J.  Lockett,  Henry  Coubrough,  and  N.  Ten  Bosch  &  Co. ;  but  I  do  not 
see  how  that  can  be  found  out  until  there  are  some  eJa^  showing  what 
portion  of  each  of  their  claims  was  for  reclamations  upon  salmon 
shipped  upon  the  Titan.  Reclamations  upon  salmon  shipped  upon 
the  other  ships  are  not  affected. 

The  decree  to  be  entered  in  the  circuit  court,  when  the  fact  referred 
to  is  ascertained,  will  be  in  accordance  with  the  decree  appealed 
from,  except  so  far  as  modified  by  this  opinion. 
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SUPREME  COURT  OF  NEVADA. 

(19  Nev.   143)  -^  _ 

Wright  v.  Smith. 

Filed  Jane  20,  1885. 

EsTATBS  OF  Decedents— Community  Property— Statute  of  Nevada,  1881. 

Under  the  statute  of  1881,  the  title  to  community  property,  after  a  man's 
death,  was,  subject  to  the  payment  of  the  debts  of  deceased,  in  the  widow,  and 
an  administrator  was  not  required  to  convey  the  title  or  distribute  the  estate. 

Appeal  from  the  Fourth  judicial  district  court,  Elko  county.  The 
opinion  fully  states  the  facts. 

jR.  Af.  Clarke  and  Fitzgerald  d  Beatty,  for  appellant. 

Leonard,  J.  This  is  an  appeal  from  an  order  revoking  the  ap- 
pointment of  Jane  Wright,  administratrix,  and  appointing  W.  T.  Smith 
administrator  of  the  estate  of  A.  W.  Gedney,  deceased. 

On  the  twenty-second  day  of  June,  1882,  A.  W.  Gedney,  a  resident 
of  Elko  county,  Nevada,  died  intestate,  leaving  an  estate  situate  in 
said  county,  consisting  of  real  and  personal  property.  He  left,  also, 
a  widow,  and  several  minor  children,  surviving  him.  Jane  Gedney 
petitioned  the  court  to  be  appointed  administratrix.  She  was  ap- 
pointed January  6, 1883,  and  she  qualified  as  such  January  13, 1883. 
The  estate  was  appraised  at  $28,404.51,  and  notice  to  creditors  given. 
December  5,  1883,  Jane  Gedney  married  John  T.  Wright,  and  Jan- 
uary 1§,  1884,  she  filed  a  petition  in  the  name  of  Jane  Wright,  pray- 
ing that  her  former  letters  be  adjudged  invalid  by  reason  of  her  mar- 
riage, and  that  new  letters  be  issued  to  her  in  the  name  of  Jane  Wright. 
On  the  twenty-fourth  of  April,  1884,  her  petition  was  granted,  and 
the  court  ordered  that  letters  be  issued  to  Jane  Wright,  upon  her 
qualifying  by  taking  the  proper  oath,  and  filing  a  bond  in  the  sum  of 
$47,292.  She  did  not  take  the  oath  or  give  the  bond  required,  and 
new  letters  were  not  issued. 

On  the  twenty-second  of  July,  1884,  W.  T.  Smith,  respondent 
herein,  petitioned  the  court  for  letters  of  administration.  In  his  pe- 
tition he  stated  the  facts  above  mentioned,  and,  in  addition,-  that  he 
was  a  citizen  of  the  United  States,  over  21  years  of  age,  and  a  resident 
of  Elko  county;  that  a  claim  of  S.  B.  Talbot  for  the  sum  of  $3,696 
against  said  estate  had  been  presented  to  Jane  Gedney,  administra- 
trix, allowed,  and  paid;  that,  except  as  stated  in  the  petition,  the  es- 
tate had  not  been  administered  upon,  and  that  the  greater  part  thereof 
was  then  in  the  possession  of  said  Jane  Wright.  A  citation  was  is- 
sued requiring  Jane  ^Wright  to  show  cause  before  the  court  why  she 
should  not  qualify  as  administratrix,  or  that  the  order  of  April  24, 
1884,  be  annulled,  and  the  said  W.  T.  Smith  appointed  administra- 
tor. 

At  the  time  set  for  hearing  she  appeared  by  her  attorneys  and  filed 
her  objections  to  Smithes  appointment,  in  substance  as  follows :    That 
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she  was  the  surviving  wife  of  deceased,  A.  W.  Gedney ;  that  ever  after 
their  marriage  she  lived  and  cohabited  with  him ;  that  said  A.  W. 
Gedney  died  intestate  in  Elko  county,  Nevada,  June  26,  1882,  hav- 
ing both  real  and  personal  property  in  said  county ;  that  within  a  year 
after  the  death  of  said  deceased  she  settled  and  paid  all  of  the  law- 
ful debts  due  from,  and  all  claims  against,  said  estate;  that  all  of 
said  property  was  common  property,  and  no  part  of  it  was  the  sep- 
arate estate  of  deceased;  that,  by  reason  of  the  above  facts,  said  prop- 
erty was  not  subject  to  administration;  that  the  petition  of  said  W. 
T.  Smith  did  not  show  facts  sufficient  to  entitle  him  to  letters  of  ad- 
ministration, because  it  nowhere  appeared  therefrom  that  the  prop- 
erty of  A.  W.  Gedney  was  subject  to  administration,  or  was  the  sep- 
arate property  of  said  deceased,  or  that  it  was  not  exempt  from  ex- 
ecution, or  that  there  were  any  debts  against  said  estate,  or  that  said 
Smith  had  any  interest  in  said  estate,  or  was  a  person  entitled  to 
letters  of  administration. 

The  facts  alleged  in  Smith's  petition  were  proven  to  the  satisfac- 
tion of  the  court;  but  it  was  not  alleged  or  shown  that  any  of  the 
property  was  the  separate  property  of  Gedney,  or  that  there  were  any 
unsatisfied  claims  or  demands  against  the  estate,  or  that  the  peti- 
tioner was  creditor  or  heir,  or  had  any  interest  in  the  estate.  On 
the  contrary,  it  was  shown,  by  records  and  papers  on  file,  introduced 
by  Smith  and  admitted  without  objection,  that  all  of  said  property 
belonged  to  the  community.  Besides  the  fact  just  stated,  the  record 
shows  that,  after  respondent  had  rested,  and  the  court  had  overruled 
appellant's  objection  to  respondent's  appointment  upon  the  showing 
made,  appellant  offered  and  endeavored  to  prove,  by  a  witness  then 
before  the  court,  that  all  the  property  of  which  A.  W.  Gedney  died 
seized,  belonged  to  the  community.  This  evidence  was  excluded, 
and  appellant  duly  excepted.  The  court  held  that  an  administrator 
should  be  appointed,  although  the  entire  property  belonged  to  the 
community.  Certainly  this  was  error,  if  appellant  had  paid  all  in- 
debtedness legally  due  from  the  estate,  or  had  secured  the  payment 
of  the  same  to  the  satisfaction  of  the  creditors.  St.  1881,  p.  103 ;  St. 
1883,  p,  16. 

Under  the  statute  of  1881,  upon  the  death  of  A.  W.  Gedney,  the 
entire  community  property  became  appellant's  without  administra- 
tion, although  it  was  subject  to  all  debts  contracted  by  Gedney  during 
his  life-time,  not  barred  by  the  statute  of  limitations;  and  if  she  paid 
all  indebtedness  legally  due  from  the  estate,  or  secured  the  payment 
of  the  same  to  the  satisfaction  of  the  creditors,  then  the  community 
property  was  not  subject  to  administration.  That  statute  was  in 
force  at  the  time  of  Gedney's  death,  and  to  its  provisions  must  we 
look  in  ascertaining  her  rights.  Neither  in  his  petition  nor  by  his 
proofs  did  respondent  show  himself  entitled  to  letters.  There  were 
no  facte  before  the  court  tending  to  show  that  further  administration 
was  necessary,  or  that  the  property  was  subject  to  administration. 
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Dnder  the  statute  the  title  to  community  property,  subject  to  the  pay- 
ment of  legal  indebtedness,  was  in  appellant,  and  an  administrator 
was  not  required  to  convey  the  title  or  distribute  the  estate. 

The  record  shows  that,  "upon  the  hearing  of  said  petition  and  the 
said  objections  thereto,  the  said  petitioner,  to  maintain  the  issues  upon 
his  part,  introduced  in  evidence  to  the  court,  without  objection,  the  fol- 
lowing records  and  papers  on  file  in  the  matter  of  the  estate  of  said 
A.  W.  Gedney,  deceased,  following:  The  petition  of  said  Jane  Ged- 
ney  to  be  appointed  administratrix  of  said  estate,  filed  December  22, 
1882.  Said  petition  showed  that  *  *  *  the  whole  of  said  prop- 
erty, both  real  and  personal,  was  the  community  property  of  said  A. 
W.  Gedney  and  said  Jane  Gedney." 

There  was  no  allegation  in  respondent's  petition,  and  no  testimony 
tending  to  show,  that  any  portion  of  it  was  the  separate  property  of 
deceased.  On  the  other  hand,  in  her  written  objections  to  respond- 
ent's appointment,  filed  in  court,  appellant  alleged  that  prior  to  her 
husband's  death  the  entire  property  belonged  to  the  community;  that 
upon  his  death  it  became  her  separate  property,  and  was  not  subject 
to  administration,  because  she  had  paid  and  settled  all  lawful  debts 
dae  from,  and  all  claims  against,  the  estate. 

We  think,  under  the  circumstances,  respondent  was  bound  by  the 
contents  of  appellant's  former  petition  in  relation  to  the  character  of 
the  property;  that  is  to  say,  that  it  belonged  to  the  community.  It 
was  introduced  by  him  generally  in  the  case  without  any  limitation 
as  to  its  effect.  So  far  as  this  application  is  concerned,  he  was  bound 
by  it.  The  evidence,  and  the  only  evidence,  then,  before  the  court, 
upon  this  point,  was  that  the  property  belonged  to  the  community  prior 
to  Gedney's  death,  when  it  became  appellant's,  subject  to  the  pay- 
ment of  Gedney's  debts,  but  not  to  administration,  if,  prior  thereto, 
appellant  should  pay  the  debts,  or  secure  them  to  the  satisfaction  of 
creditors.  Babbitt  v.  Bowen,  32  Vt.  439 ;  Hargroves  v.  Thompson,  31 
Miss.  214;  St.  1881,  p.  103;  St.  1883,  p.  16.  See,  also,  Thompson  v. 
Thomas,  30  Miss.  159;  Beckett  v.  Selover,  7  Cal.  238;  UpdegraffY. 
Trask,  18  Cal.  459;  Hall  v.  Hall,  27  Miss.  459. 

Since  the  entire  property  belonged  to  appellant,  the  court  must 
have  presumed,  in  the  face  of  her  allegation  to  the  contrary,  that  there 
were  unpaid  debts;  otherwise  there  was  no  foundation  for  the  order 
appointing  respondent,  for  it  was  not  asserted  or  proved  that  there 
were  any  debts.  Under  the  circumstances  of  this  case  there  was  no 
legal  presumption  either  for  or  against  the  existence  of  debts;  and 
the  court  had  no  right  to  disturb  appellant  in  the  enjoyment  of  her 
property,  or  burden  the  estate  with  useless  expenditure,  without  sat- 
isfactory proof  that  the  property  was  subject  to  administration,  and 
that  the  appointment  of  an  administrator  would  accomplish  some 
useful  end. 

If  there  are  no  debts,  respondent  has  no  more  right  to  administer 
upon  this  estate  than  he  would  have  had  if  Gedney  had  not  died. 
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Such  being  the  case,  it  was  incumbent  upon  him  to  show,  not  only 
the  necessary  jurisdictional  facts,  but  also  the  fact  of  indebtedness. 
Without  assertion  and  proof  of  that  fact,  he  had  no  right  to  ask  for 
letters,  or  the  court  to  grant  them.  Succession  of  Esther  Poret,  26 
La.  Ann.  158;  Duncan  y.  Veal,  49  Tex.  610.  The  opposition  to  re- 
spondent's appointment  should  have  been  sustained. 

That  portion  of  the  order  appealed  from  appointing  W.  T.  Smith 
administrator  of  the  estate  of  A.  W.  Gedney,  deceased,  is  reversed, 
and  his  application  denied,  at  the  cost  of  respondent. 
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SUPREME  COURT  OF  UTAH. 
(4  Utah.  122)  : 

United  States  v.  Gannon. 
Filed  June  27,  1885. 

1.  PoiiTaAMT— Indictment— Edmunds  Act— Averment— Male  Person. 

in  an  indictment  under  act  of  coDgress  of  March  22, 1882,  it  is  not  neces- 
sary to  aver  that  the  defendant  was  a  male  person. 

2.  Sams— £yiDENCB— Sexual  Inteucouhsb. 

The  misdemeanor  against  which  the  act  of  March  22,  1882,  is  directed,  is 
the  dwelling  by  a  man  with  more  than  one  woman,  in  the  repute  of  matrimony; 
and  to  establish  the  fact,  evidence  of  sexual  iniercourse  is  not  necessary 

Dickson  d  Variant  for  the  United  States. 

Arthur  Brown,  Bennett,  Harkness  d  Kirkpatrick,  Sutherland  d  Mc^ 
Bride,  and  F.  S.  Richards,  for  appellant. 

Bobeman,  J.  On  the  seventh  day  of  February,  1885,  the  defend- 
ant, Angus  M.  Gannon,  was  indicted  in  the  Third  district  court  for 
the  crime  of  unlawful  cohabitation.  After  trial  and  a  verdict  of  guilty, 
he  made  his  motion  for  a  new  trial,  which  was  overruled,  and  there- 
upon, on  the  seventh  day  of  May,  1885,  he  was  sentenced  to  the  pen- 
itentiary for  Bit  months,  and  to  pay  a  fine  of  f  300.  From  the  order 
overruling  the  motion  for  a  new  trial,  and  from  the  final  judgment, 
the  defendant  has  appealed  to  this  court.  The  body  of  the  indict- 
ment reads  as  follows : 

"The  grand  jurors  of  the  United  States  of  America  within  and  for  the  dis- 
trict aforesaid,  in  the  territory  aforesaid,  being  duly  impaneled  and  sworn, 
on  their  oaths  do  find  and  present  that  Angus  M.  Gannon,  late  of  said  dis- 
trict, in  the  territory  aforesaid,  to-wit,  on  the  first  day  of  June»  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty-two,  and  on  divers  other 
days,  and  continuously,  between  the  said  first  day  of  June,  A.  D.  1882,  and 
the  firat  day  of  February,  A.  D.  1885,  at  the  county  of  Salt  Lake  and  ter- 
ritory of  Utah,  did  unlawfully  cohabit  with  more  than  one  woman,  to-wit, 
one  Amanda  Cannon  and  one  Clara  C.  Mason,  sometimes  known  as  Clara  C. 
Cannon,  against  the  form  of  the  statute  of  the  said  United  States  in  such  case' 
made  and  provided,  and  against  the  peace  and  dignity  of  the  same.'' 

The  appellant  claims  that  the  indictment  is  insufficient,  and  that 
•it  was  error  to  admit  evidence  under  it.  He  relies  upon  two  alleged 
defects  in  the  indictment. 

1.  That  it  fails  to  allege  or  show  that  the  defendant  is  a  "male  per- 
son." The  action  is  based  upon  the  third  section  of  "An  act  to  amend 
section  5352,  Bev.  St.,  in  reference  to  bigamy,  and  for  other  pur- 
poses," approved  March  22,  1882,  and  commonly  known  as  the  "Ed- 
munds Act."  The  section  referred  to  provides  that  "if  any  male  per- 
son in  a  territory  *  ♦  •  shall  hereafter  cohabit  with  more  than 
one  woman,  he  shall  be  deemed  guilty  of  a  misdemeanor,"  etc.  The 
name  "Angus"  is  in  this  community  recognized  as  that  of  a  "male 
person;"  the  defendant  himself,  however,  being  the  most  public  char- 
acter bearing  the  name.  Outside  of  this  community  it  is  well  recog- 
nized as  a  male  appellative.  The  word  "person"  embraces  all  man- 
v.7p,no.7 — 24 
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kind,  and  mankind  is  divided  into  two  classes,  one  male  and  the 
other  female.  The  statute  says  that  this  crime  can  be  committed 
only  by  the  members  of  one  class — the  male — upon  and  with  mem- 
bers of  the  other  class — the  female.  When,  therefore,  as  in  the  case 
under  consideration,  the  specific  crime  is  charged  to  have  been  com- 
mitted by  some  person  upon  and  with  those  of  the  female  class,  the 
natural  and  inevitable  conclusion  would  seem  "to  be  that  the  "some 
person"  committing  the  offense  belonged  to  the  other — the  male — 
class.  The  law  would  presume  this,  and  its  statement  in  the  indict- 
ment would  be  unnecessary.  Crim.  Pr.  Act,  §  169 ;  Laws  Utah  1878, 
p.  94. 

The  grand  jury  could  not  have  intended  to  indict  a  female  undei 
such  a  statute.  To  have  done  so  would  have  been  not  only  irregular, 
but  in  violation  of  their  oath.  The  court  cannot,  in  the  absence  of 
evidence,  assume  that  the  grand  jury  committed  so  great  a  folly  and 
performed  so  vain  a  work.  All  presumptions  are  in  favor  of  the  reg- 
ularity of  their  proceedings.  People  v.  Mills,  17  Cal.  276;  1  Whart. 
Crim.  Law,  §  713;  2  Russ.  Cr:  732. 

This  is  not  the  case  of  an  indictment  where  there  are  different 
classes  or  kinds  of  persons  who  can  commit  the  offense.  That  was 
the  peculiar  feature  of  the  case  of  People  v.  Allen,  5  Denio,  79,  cited 
by  the  defense.  In  such  a  case  it  would  be  clearly  necessary  to 
specify  in  the  indictment  the  class  the  defendant  was  charged  with 
belonging  to,  for  the  reason  that  there  were  two  classes.  In  the 
case  before  us,  however,  there  could  be  no  doubt  as  to  the  class,  as 
there  is  but  one  class.  But  in  the  case  of  People  v.  Allen,  the  title 
"clerk,"  or  "servant,"  was  not  so  much  a  description  of  the  person, 
as  it  was  an  element  in  the  description  of  the  offense  itself.  It  was 
a  case  of  embezzlement,  where  the  money  had  to  be  received  by  him 
as  the  clerk  or  servant,  and  in  the  course  of  his  employment  as  such. 
In  the  case  at  bar,  however,  the  word  "male"  can  hardly  be  said  to 
be  an  element  in  the  description  of  the  offense ;  it  is  simply  a  desig- 
nation of  the  class  of  the  offender.  This  designation  of  the  defend- 
ant could  in  no  way  aid  in  establishing  his  identity.  That  was  fixed 
by  the  name,  which,  upon  arraignment,  he  admitted  to  be  correct. 

In  some  of  the  states,  such  as  New  York,  Massachusetts,  Pennsyl- 
vania, etc.,  the  statutes  against  rape'  say  that  "whosoever  ravishes 
and  carnally  knows  a  female,"  etc.,  (Mass.  St.  1871,  c.  55,)  or 
"every  person  who  shall  have  carnal  knowledge  of  any  woman,"  etc., 
(2  N.  Y.  Rev.  St.  663,  §  23,)  is  guilty  of  rape.  The  words  "male  per- 
son" do  not  appear  in  the  statute,  yet  it  is  a  well-known  fact  that  no 
one  but  a  "male  person"  could  be  indicted  for  such  an  offense.  In  a 
prosecution  under  such  a  statute,  the  court  is  required  to  presume, 
from  the  very  nature  of  the  offense  itself,  not  only  that  the  defendant 
named  therein  is  a  "male  person,"  but  it  would  of  necessity  have  tc 
go  one  remove  further,  and  presume  the  words  to  be  in  the  statute; 
that  is,  that  the  statute^  although  it  did  not  say  so,  meant  to  appl; 
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to  "male  persons"  alone.  How  much  stronger  is  the  case  before  us 
where  the  statute  is  express,  and  the  court  lias  to  presume  only  as  to 
the  indictment.  We  think  it  is  a  settled  general  doctrine  that  in 
rape  cases,  even  under  the  strict  rules  of  the  common  law,  it  is  not 
necessary  to  aver  in  the  indictment  the  sex  of  the  defendant.  2 
Whart.  Grim.  Law,  §  1154;  2  Bish.  Grim.  Proc.  §  901,  (Ed.  of  1866;) 
People  v.  Colton,  2  Utah,  457.  In  the  cases  like  the  one  under  con- 
sideration, it  is  generally  unnecessary  to  aver  the  sex  in  the  indict- 
ment Bish.'  St.  Grimes,  §§  700,  705,  707.  A  case  there  referred  ta 
was  where  the  indictment  charged  "that  Daniel  McLeod  and  Delany 
Waters,  alias  Lany  Waters,  did  live  together  in  a  state  of  adultery^ 
and  fornication.''  The  name  "Daniel"  is  a  well-known  male  appel- 
lation, but  "Delany"  or  "Lany"  would  seem  to  be  as  well  suited  ta 
male  as  to  female  persons.  Yet  in  that  case  the  court  held  that  it  was 
not  necessary  in  the  indictment  to  state  the  sex.  McLeod  v.  State, 
35  Ala.  395. 

The  same  rule  that  would  apply  to  rape,  adultery,  and  lascivious 
cohabitation  cases,  would  apply  to  other  classes  of  cases,  in  regard  to 
other  words.  For  example,  the  statutes  against  murder  say, that 
murder  is  the  unlawful  killing  of  a  "human  being"  with  malice  afore- 
thought.  Yet  in  an  indictment  for  murder  it  is  not  deemed  neces- 
sary to  allege  that  the  victim  was  a  "human  being."  People  v.  Kingy 
27  Gal.  507.  In  every  such  case  it  is  conclusively  presumed  that  the 
deceased  was  a  "human  being,"  as  there  is  no  such  crime  as  the  mur- 
der of  an  animal  or  of  an  inanimate  thing.  And  further,  the  statute 
does  not  say  in  express  words  that  the  unlawful  killing  must  be  the 
work  of  a  human  being  in  order  to  constitute  a  crime ;  yet  the  courts, 
from  the  very  nature  of  the  oflfense,  do  so  hold.  Not  only  so,  but  they 
go  further,  and  presume  the  defendant,  who  is  charged  with  the  crime,^ 
to  be  a  human  being  of  a  particular  class,  namely,  one  of  responsible 
age  and  of  sound  mind. 

A  Galifornia  statute  says  that  "any  person  of  the  age  of  fourteen 
years  and  upwards,  who  shall  have  carnal  knowledge  of  any  female 
child  under  the  age  of  ten  years,"  etc.,  "shall  be  guilty  of  the  crime 
of  rape."  The  supreme  court  of  that  state  holds  that  in  an  indict- 
ment under  that  provision  it  is  not  necessary  to  aver  that  the  de* 
fendant  is  over  14  years  of  age;  that  the  defendant's  capacity  to 
commit  the  crime  is  an  element  in  the  crime.  People  v.  Ah  Yek, 
29  Gal.  575 ;  citing  Com.  v.  Scannel,  11  Gush.  548.  So,  if,  in  the  case 
before  us,  it  should  be  considered  that  the  defendant's  capacity  ta 
commit  the  crime  be  an  element  in  it,  yet  it  is  not  necessary  to  state 
in  the  indictment  that  he  is  a  "male  person."  But,  as  stated  above, 
we  do  not  consider  the  words  "male  person"  any  element  in  the  de- 
scription of  the  crime.  It  would  show  that  he  belonged  to  the  class 
which  alone  was  capable,  but  it  would  not  show  that  he  individually 
was  capable,  or  that  he  was  not  of  irresponsible  age,  or  not  of  un- 
sound mind,  i 
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The  case  of  Ex  parte  Hedley,  31  Cal.  108,  and  Com.  v.  Libbey, 
11  Mete.  64,  referred  to  by  the  defense  on  this  point,  do  not  seem 
applicable.  They  were  both  cases  of  embezzlement,  and  no  question 
was  raised  as  to  the  sufficiency  of  the  indicment  in  either  case. 

We  do  not  see  wherein  the  insertion  of  the  words  "male  person*' 
would  have  aided  the  defendant  in  his  defense.  He  could  not  thereby 
have  been  enabled  to  make  any  other  or  different  defense  than  he  has 
made«  It  would  not  have  enabled  him  to  understand  any  better  the 
nature  of  the  crime  charged.  If  he  has  not  been  prejudiced  in  re- 
spect to  his  substantial  rights,  he  cannot  complain.  Crim.  Proc.  Act, 
§  479;  Laws  1878,  p.  165;  Amended  Laws  1884,  p.  126.  We  con- 
clude, therefore,  that  it  was  not  necessary  to  designate  the  defend- 
ant, in  the  indictment,  by  the  words  "male  person."  The  fact,  how- 
ever, that  he  is  a  "male  person"  does  appear  from  the  indictment, 
taking  it  altogether,  including  the  context,  the  nature  of  the  offense, 
and, the  recognized  application  of  the  name  to  a  male  person. 

2.  It  is  claimed  that  the  indictment  is  defective  in  not  alleging  that 
the  defendant  put  forth  any  pretense  of  marital  relation  to  the  wo- 
men mentioned.  The  appellant  holds  that  the  court  has  no  right  to 
interpolate  words  into  the  statute  which  the  law-making  power  never 
intended  to  be  there.  That  proposition,  as  a  general  rule,  is  undoubt- 
edly true.  But  in  the  case  in  hand  there  is  no  interpolation.  The 
question  is  on  the  indictment,  and  it  shows  no  interpolation ;  bat  if  it 
exists,  it  is  in  the  interpretation  of  the  words  used  in  the  statute  and 
in  the  indictment.  It  is  insisted  that  if  the  court  construes  the  third 
section  above  specified  as  being  confined  to  matrimonial  cohabition,  it 
is  wrong;  but  that  if  it  is  right,  then  the  indictment  is  defective  in 
not  alleging  that  defendant  cohabited  with  these  women  as  wives.  So 
far  as  the  objection  to  the  indictment  goes,  it  is  not  a  question  as  to 
whether  it  is  defective  if  some  peculiar  construction  be  adopted,  but 
whether  it  is  defective  in  law,  without  any  conditions.  If  it  be  as- 
sumed that  the  words  "as  wives,"  according  to  the  suggestion  in  one 
of  the  briefs  of  appellant,  were  added  in  the  indictment,  would  the  al- 
leged defect  be  cured  ?  Exactly  the  same  objection  would  arise  as 
now  arises  without  the  addition  of  those  words.  The  question  would 
still  remain,  what  is  the  meaning  of  the  words  "to  live  or  dwell  to- 
gether as  husband  and  wife  ?"  The  trouble,  therefore,  would  not  be 
ended  if  the  suggestion  of  appellant  were  complied  with.  The  addi- 
tion of  such  words  to  that  already  in  the  indictment  would  be  mere 
tautology,  and  would  give  the  appellant  no  information  as  to  the 
character  of  the  charge  against  him  that  is  not  found  in  the  indict- 
ment as  it  now  stands.  From  the  position  taken  afterwards  in  the 
briefs  of  the  appellant,  although  the  point  is  not  made  against  the 
indictment,  it  is  apparent  that  appellant  holds  that  still  other  addi- 
tions should  be  made  to  the  description  of  the  offense  in  the  indict- 
ment. But  as  such  particularity  would  not  be  required  even  in  a 
murder  case,  we  do  not  think  it  would  be  required  in  a  case  of  mis- 
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demeanor.  It  is  never  necessary  to  detail  in  an  indictment  all  the 
facts  which  the  prosecution  expect  to  prove,  in  order  to  make  oat  a 
case,  nor  is  the  defendant  ever  entitled  to  them.  He  is  entitled  to  a 
plain  and  concise  statement  or  description  of  the  offense  charged 
against  him,  in  order  to  be  enabled  to  make  his  proper  defense,  and 
to  enable  him  to  plead  a  conviction  thereunder  in  bar  of  another  pros- 
ecution for  the  same  offense. 

In  the  construction  of  penal  statutes  care  must  be  taken  not  to  put 
such  a  construction  upon  the  language  as  would  include  the  innocent 
as  well  as  the  guilty.  The  evil  to  be  guarded  against  must  be  kept 
in  view.  Com.  v.  Stout ^  7  B.  Mon.  249.  We  will  not  likely  go  astray 
if,  with  this  rule  always  before  us,  we  keep  in  remembrance  that 
other  indispensable  rule,  namely,  that  the  intention  of  the  legislature 
must  be  sought  and  followed,  except  that  the  construction  must  not 
be  repugnant  to  the  clear  meaning  of  the  words  used.  With  these 
rules  to  guide,  the  cases  cited  by  appellant  under  this  second  head- 
ing  are  clearly  not  inconsistent  with  our  views  of  the  proper  con- 
struction to  be  put  upon  the  statute  under  consideration.  The  only 
object  of  those  references  is  to  show  that  the  indictment  should  have 
added  the  words  "as  wives"  to  the  word  "cohabit,"  and  this  we  have 
shown  would  have  availed  nothing. 

The  offense  with  which  the  defendant  is  charged  is  purely  statutory, 
and  it  is  a  new  offense  in  our  statutes.  It  is  a  general  rule,  well 
settled,  that  in  an  indictment  for  an  offense  created  by  statute,  it  is 
sufficient  to  describe  the  pffense  in  the  language  of  the  statute.  Peo- 
ple V.  Cotton,  2  Utah,  457;  People  v.  Cronin,  34  Cal.  191;  Lodano 
V.  State,  25  Ala.  64;  People  v.  Murray,  (Cal.)  7  Pao.  Rep.  178;  People 
V.  Soto,  63  Cal.  165. 

The  supreme  court  of  the  United  States  says  that  where  a  person 
is  indicted  for  a  purely  statutory  offense,  it  is  sufficient  in  the  in- 
dictment to  charge  tbe  defendant  with  acts  coming  within  the  stat- 
utory description  in  the  substantial  words  of  the  statute,  without  fur- 
ther expansion.  U.  S.  v.  Sivimom,  96  U.  S.  360.  Where  a  new  of- 
fense has  been  created  by  statute,  without  reference  to  anything  else, 
it  will  be  sufficient  to  describe  the  offense  in  the  terms  of  the  act. 
People  Y.Saviers,  14  Cal.  29;  People  v.  Shaber,  32  Cal.  38.  To  the 
general  rule  of  describing  statutory  offenses  in  the  language  of  the 
statute  there  are  exceptions;  the  principal  ones  being  (1)  when  tbe 
statute  makes  that  an  offense  which  was  an  offense  at  the  common 
law ;  and  (2)  when  the  offense  is  described  in  the  statute  in  terms  too 
general.  The  cases  cited  by  the  appellant  come  within  the  one  or 
the  other  of  these  exceptions.  As  we  have  shown  above,  the  indict- 
ment in  the  present  case  would  have  been  no  more  certain  and  plain 
than  it  is,  even  if  the  definition  of  the  word  "cohabit"  had  been  em- 
braced therein.  The  word  has  an  established  meaning,  and  the  in- 
dictment gives  such  particulars  of  time,  place,  and  names  of  the 
womeuy  as  to  inform  defendant  wherein  he  was  charged  with  having 
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violated  the  law.  If  the  case  falls  within  either  of  the  exceptions  to 
the  general  rule,  and  would  require  more  particularity,  it  has  not  been 
shown.  It  was  the  duty  of  the  appellant  to  have  done  this.  State  v» 
AbboU,  31  N.  H.  434;  1  Whart.  Crim.  Law,  §  364. 

The  alleged  offense  is  not  claimed  to  have  been  an  offense  at  com- 
mon law ;  therefore  it  does  not  fall  within  the  first  of  these  excep- 
tions, and  it  does  not  fall  within  the  second  exception,  unless  the 
description  is  in  language  too  general  to  give  the  defendant  informa- 
tion to  which  he  is  entitled  to  enable  him  to  prepare  his  defense,  or  to 
plead  the  judgment  hereafter  in  bar  of  another  prosecution  for  the 
same  offense,  or  too  general  to  guide  the  court  in  passing  sentence* 
If  the  indictment  had  charged  the  defendant  with  ^'cohabiting  with 
more  than  one  woman,"  without  giving  the  names  of  the  women,  or 
without  time  and  place,  it  would  have  been  insufficient  in  not  giving 
particulars,  so  as  to  enable  defendant  to  make  proper  defense,  or  to 
plead  the  judgment  hereafter. 

In  the  exposition  of  a  statute,  the  intention  of  the  legislature  is  to 
be  sought  and  followed,  unless  by  doing  so  the  construction  to  be 
given  is  repugnant  to  the  clear  meaning  of  the  words ;  and  if  the  mean- 
ing of  the  words  is  plain  and  obvious,  the  only  safe  course  is  to  sup- 
pose the  legislature  intended  those  things  which  the  words  denote. 
Leoni  v.  Taylar,  20  Mich.  155.  If  the  language  is  clear,  it  is  con- 
clusive, and  the  words  must  not  be  narrowed  down  to  the  exclusion 
of  what  the  legislature  intended  to  embrace;  but  ihe  intention  must 
be  gathered  from  the  words.  That  sense  of  the  words  should  be 
adopted  which  best  harmonizes  with  the  context,  and  promotes  in  the 
fullest  manner  the  policy  and  objects  of  the  legislature.  U.  S.  v. 
Hartwell,  6  Wall.  385. 

What,  then,  was  the  object  of  the  congress  in  enacting  this  statute? 
It  was,  judging  from  the  whole  act,  intended  to  be  an  aid  in  breaking 
up  polygamy  and  the  pretense  thereof.  The  well-recognized  difiS- 
culty  of  reaching  the  polygamy  cases  by  reason  of  having  to  prove 
marriage,  and  by  reason  of  the  fact  that  the  statute  of  limitations 
bars  prosecutions  after  three  years,  no  doubt  led  congress  to  pass 
this  act.  It  was  sought  to  break  up  the  polygamic  relation.  It  was 
necessary,  in  effect,  to  make  polygamy  a  continuous  offense,  without 
requiring  proof  of  marriage.  Whether  marriage  took  place  or  not^ 
the  pretense  of  marriage — the  living,  to  all  intents  and  purposes,  so 
far  as  the  public  could  see,  as  husband  and  wife, — a  holding  out  of 
that  relationship  to  the  world, — were  the  evils  sought  to  be  eradicated. 
Although  aimed  primarily  at  such  a  relationship,  it  reaches  out  and 
embraces  all  men  living  and  dwelling  with  more  than  one  woman  as 
if  they  were  married,  whether  any  marriage  had  ever  taken  place  or 
not.  It  was  living  and  dwelling  together  under  the  appearance  of 
being  married.  The  appellant  insists  that  cohabitation  necessarily 
includes  sexual  intercourse,  and  that  there  can  be  no  cohabitation 
without  it.     W^e  find  nothing  whatever  in  the  language  or  context  ta 
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lead  us  to  believe  that  congress  meant  to  apply  the  statute  to  lewd 
and  lascivious  cohabitation,  which  would  be  the  case  if  the  construc- 
tion contended  for  by  the  appellant  were  correct. 

The  primary  meaning  of  ** cohabit,"  is  to  dwell  with,  (con,  with,  and 
habere,  to  dwell;)  and  at  the  present  day  it  is  generally  held  to  mean, 
to  dwell  or  live  together  as  husband  and  wife,  or  to  dwell  or  live  to- 
gether in  the  same  company,  place,  or  country.  Galef  v.  Calef,  54 
Me.  365;  Com.  v.  Galcf,  10  Mass.  153;  Ohio  v.  Connoway,  Tapp.  90. 
This  meaning  is  recognized  in  appellant's  brief  (p.  4)  where  it  says 
that  "in  looking  to  the  common  signification  of  the  word  *  cohabit'  we 
find  but  two  meanings :  one  broad  and  generic,  and  including  all  res- 
idents of  the  same  ward,  town,  city,  or  even  country;  and  the  other, 
the  living  together  as  husband  and  wife."  The  brief  proceeds  to  place 
the  construction  upon  the  latter  words  which  we  have  here  referred 
to,  and  which  we  do  not  think  are  warranted. 

That  learned  author,  Mr.  Bishop,  says  that  he  knows  of  no  legal 
authority  or  usage  that  would  embrace  sexual  intercourse  in  the  word 
"cohabitation,"  except  the  casual  misapprehension  of  Chancellor  Wal-* 
WORTH  in  Dunn  v.  Dunn,  4  Paige,  425,  428.  1  Bish.  Mar^  &  Div.  (4th 
Ed.)  §  777,  note  1.  The  authorities  of  the  appellant  on  this  point 
do  not  shake  the  position  that  cohabitation  does  not  include  sexual 
intercourse.  The  word  does  not  even  include  necessarily  the  occupy- 
ing the  same  bed.     4  Paige,  428. 

In  Forster  v.  Forster,  1  Hag.  144,  where  matrimonial  intercourse 
was  sought  to  be  enforced  between  man  and  wife,  the  court  drew  the 
distinction  plainly  between  "matrimonial  intercourse"  and  "matrimo- 
nial cohabitation,"  holding  that  "the  duty  of  matrimonial  intercourse" 
could  not  be  compelled,  but  that  "matrimonial  cohabitation"  could  be. 

The  case  of  Qrme  v.  Orme,  2  Eng.  Ecc.  E.  354,  was  brought  by  the 
wife  against  her  husband  for  restitution  of  conjugal  rights.  The  libel 
admitted  that  the  complainant  was  "allowed  by  the  said  Eobert  Orme 
to  reside  in  the  same  house  with  him,"  and  the  court  held  that  this 
admission  of  "cohabitation"  admitted  the  complainant  out  of  court, 
and  that  she  might  have  been  restored  to  cohabitation ;  yet  as  that 
was  admitted  to  exist,  and  the  court  could  go  no  further,  that  the 
court  had  no  power  to  restore  the  complainant  to  matrimonial  inter- 
course with  her  husband. 

Had  it  been  the  intention  of  congress  to  include  the  common  sex- 
ual vices  in  this  provision,  it  appears  unreasonable  that  it  should  not 
have  said  so.  It  evidently  did  not  intend  to  include  lewd  or  lasciv- 
ious cohabitation ;  for,  had  it  so  intended,  it  would  have  added  those 
words.  When  the  bill  was  under  consideration  in  congress,  their  at- 
tention was  specially  called  to  the  matter,  and  it  could  not,  therefore, 
have  been  an  oversight.  A  member  (Mr.  Singleton)  oflFered  an  amend- 
ment, whereby  it  was  proposed  to  reach  all  of  the  sexual  vices,  and  to 
punish  adultery,  fornication,  open  and  notorious  lewdness,  etc. ;  but 
the  amendment  was  voted  down.     Cong.  Eec.  March  15, 1882.    Thus 
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congress  clearly  gave  expression  to  their  view,  that  no  sUch  offenses 
were  to  be  embraced  in  the  act.  The  crimes  which  congress  proposed 
to  punish  were  such  as  a  large  part  of  the  people,  especially  in  thia 
territory,  were  upholding  and  practicing.  The  other  vices  were  such 
as  all  people  disapprove,  and  hence  congress  left  their  suppression 
to  the  local  authorities.  The  interpretation  we  have  given  to  this 
provision — the  third  section — is,  as  we  think,  the  one  best  calculated 
to  effect  the  object  intended  by  congress  and  to  suppress  the  evil. 
Hence,  independent  of  the  statutes  of  this  territory  governing  plead- 
ings in  criminal  cases,  we  think  the  indictment  is  sufficient;  that  it 
was  not  necessary  to  have  added  the  words  "as  wives"  to  the  descrip- 
tion  of  the  offense  as  set  out  in  the  indictment,  nor  to  have  given  any 
particulars  of  the  facts  necessary  to  be  proved,  beyond  what  were 
given,  and  especially  that  it  was  not  necessary  to  allege  anything  in 
regard  to  sexual  intercourse.  We  have,  however,  a  criminal  pro- 
cedure act  in  this  territory  which  governs  the  mode  and  manner  of 
criminal  pleading,  and  we  now  come  to  consider  that  act,  and  see 
'what  effect  it  has  upon  the  matters  necessary  to  be  stated  in  the  in- 
dictment. 

The  criminal  procedure  act  of  this  territory  is  to  the  criminal  prac- 
tice what  the  civil  procedure  act  is  to  the  civil  practice.  People 
V.  King,  27  Cal.  607.  As  we  are  bound  by  the  criminal  procedure 
act,  it  is  unnecessary  to  inquire  what  was  the  rule  at  common  law, 
when  the  statute  speaks.  People  v.  West,  49  Cal.  610;  People  v. 
Murphy,  89  Cal.  52;  People  v.  Cronin,  34  Cal.  191.  The  criminal 
procedure  act  says :  "All  forms  of  pleading  in  criminal  actions,  and 
the  rules  by  which  the  sufficiency  of  pleadings  is  to  be  determined,, 
are  those  prescribed  by  this  act."  Utah  Laws  1878,  p.  91.  If  the 
indictment  will  stand  the  test  of  these  rules,  it  will  be  sufficient,  no 
matter  how  much  it  might  fall  short  of  what  would  have  been  neces* 
sary  at  common  law.  People  v.  King,  27  Cal.  510;  People  v.  Dick, 
37  Cal.  277;  People  v.  Cronin,  34  Cal.  191;  People  v.  Murphy,  39 
Cal.  62. 

In  section  160  of  the  criminal  procedure  act  it  is  provided  what 
the  indictment  must  contain  After  specifying  that  it  must  give  the 
names  of  court  and  parties,  it  says  the  indictment  must  contain  "a 
clear  and  conpise  statement  of  the  acts  or  omissions  constituting  the 
offense,  with  such  particularities, of  the  time,  place,  person,  and  prop- 
erty as  will  enable  the  defendant  to  understand  distinctly  the  char- 
acter  of  the  offense  complained  of,  and  answer  the  indictment."  A 
form  of  indictment  is  given.  Section  151  provides  that  the  indict- 
ment must  be  direct  and  certain  as  it  regards  (1)  the  party  charged; 
(2)  the  offense  charged;  and  (3)  the  particular  circumstances  of  the 
offense. 

Section  168  specifies  that  the  indictment  will  be  held  good  if  it  can 
be  understood  from  it,  (among  other  things  not  here  brought  in  ques- 
tion,) so  far  as  the  .description  of  the  offense  goes,  "that  the  act  or 
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omission  charged  as  the  offense  is  clearly  and  distinctly  set  forth, 
without  repetition,  and  in  such  manner  as  to  enable  the  court  to  un- 
derstand what  is  intended,  and  to  pronounce  judgment  upon  a  con- 
viction, according  to  the  right  of  the  case." 

To  have  enabled  the  defendant  to  answer  the  indictment,  it  could 
not  have  been  necessary  that  he  should  have  been  apprised  of  the 
fact  by  express  averment  that  he  was  a  "male  person;"  nor  could  it 
have  been  necessary,  as  we  have  seen,  to  make  him  to  understand  the 
<$haracter  of  the  offense  charged,  and  to  answer  it,  that  the  offense 
should  have  been  otherwise  or  more  particularly  described  than  has 
been  done.  The  offense  is  clearly  and  distinctly  set  forth, — there  is 
no  repetition, — and  it  is  set  out  in  a  manner  sufficient  to  enable  the 
defendant  and  the  court  to  understand  it,  and  to  guide  the  court  in 
pronouncing  judgment. 

.  If  appellant  thought  the  indictment  defective  in  either  respect,  he 
should  have  demurred.  Crim.  Proc.  Act,  §  192,  (Laws  Utah  1878, 
p.  101.)  The  defects  were  such  as  could  have  been  reached  by  de- 
murrer. As  appellant  did  not  demur,  he  waived  his  objections.  Sec- 
tion 200,  Crim.  Proc.  Act;  People  v.  Swenson^  49  Cal.  388.  By  said 
section  200  it  is  provided  that  all  objections  mentioned  in  section  192, 
authorizing  demurrer,  if  they  appear  on  the  face  of  the  indictment, 
can  only  be  taken  advantage  of  by  demurrer,  except  that  the  objec- 
tion to  the  jurisdiction  of  the  court  over  the  subject-matter  of  the  in- 
dictment, and  the  objection  that  the  facts  stated  do  not  constitute  a 
public  offense,  can  be  taken  at  the  trial,  under  the  plea  of  not  guilty, 
or  after  trial  in  arrest  of  judgment.  The  objections  urged  are  such 
as  appear  on  the  face  of  the  indictment,  and  neither  objection  goes 
to  the  jurisdiction  of  the  court.  If,  then,  the  indictment  alleges  facts 
sufficient  to  constitute  a  public  offense,  it  is  sufficient,  and  there  is 
no  remaining  objection  to  the  indictment  that  the  appellant  can  raise 
after  having  failed  to  demur.  We  have  already  seen  that  a  public 
offense  was  clearly  and  concisely  alleged.  The  appellant,  however, 
raised  the  objections  at  the  trial,  claiming  that  the  indictment  was 
too  defective  to  allow  of  the  admission  of  any  testimony  under  it. 
Yet,  from  what  we  have  said,  it  plainly  appears  that  there  were  no 
grounds  for  the  objections,  and  that  if  there  were  they  had  been 
waived. 

We  are  brought  now  to  the  consideration  of  the  alleged  errors  in 
excluding  testimony  offered  by  the  defense.  Several  questions  were 
by  the  defense  asked  a  witness  for  the  prosecution,  which  were  ob- 
jected to  by  the  prosecution  as  irrelevant,  immaterial,  and  incompe- 
tent. The  avowed  object  of  these  questions,  as  stated  by  the  defense, 
was  to  show,  or  tend  to  show,  non-access  during  the  time  charged, 
and  as  tending  to  disprove  any  presumption  of  sexual  intercourse 
which  might  be  raised  by  the  testimony  of  the  witness.  The  objec- 
tions were  sustained.  The  defense  made  an  offer  of  proofs,  the  gist 
of  which  was  to  the  same  effect.     Part  of  the  offer  was  wholly  hear- 
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say,  where  he  sought  to  show  what  was  told  the  woman;  a  large  part 
was  wholly  made  up  of  admissions;  and  the  residue  bore  upon  the 
question  of  sexual  intercourse  and  occupying  the  same  bed.  We  have 
already  seen  in  this  opinion  that  sexual  intercourse  was  not  a  neces- 
sary element  in  the  crime.  If  it  were  an  element, — a  necessary  ele- 
ment, as  the  defense  claim, — then  the  prosecution  might  have  shown 
that  the  defendant  and  these  women  lived  together  in  the  same  house 
and  company,  thatthey  were  continually  walking,  talking,  and  acting 
as  if  husband  and  wife,  treating  each  other  so  before  their  neighbors 
and  the  public  generally,  calling  each  other  husband  and  wife  re- 
spectively, having  all  their  dealings  before  the  world  as  if  husband 
and  wife;  he  might  be  providing  for  ail  her  wants  of  clothing,  food, 
house,  and  household  affairs,  and  claim  the  women  as  his  wives,  and 
doing  many  more  like  things,  and  yet,  if  the  prosecution  did  not  prove 
that  defendant  had  sexual  intercourse  with  these  women,  the  prose- 
cution would  have  to  fail.  The  prosecution  would  have  to  prove 
adultery,  when  adultery  was  not  charged ;  would  have  to  prove  forni- 
cation, and  lewd  and  lascivious  cohabitation,  when  none  of  these 
charges  had  been  made,  and  all  such  offenses  had  been  purposely  left 
out  of  the  act  by  the  law-making  power.  It  seems  to  us  preposterous 
that  congress  could  ever  have  intended  such  a  thing  when  the  law  was 
enacted.  Congress  never  could  have  intended  to  include  those  things 
which  it  purposely  excluded.  If  the  sexual  intercourse  and  bedding  to- 
gether were  not  parts  of  the  offense  necessarily,  what  advantage  could 
it  be  to  a  defendant  to  disprove  the  existence  of  such  things,  especially 
when  it  would  be  the  duty  of  the  court — and  it  was  done  in  this  case — 
to  instruct  the  jury  that  sexual  intercourse  and  bedding  together 
were  not  necessary  parts  of  the  offense.  What  is  the  advantage  of 
introducing  in  evidence  facts  which  immediately  thereafter  the  court 
will  have  to  rule  out,  or  declare  of  no  importance.  We  do  not  think 
that  the  defendant  could  in  any  way  be  harmed  by  the  rejection  of 
such  evidence.  Its  admission  would  not  disprove,  nor  tend  to  dis- 
prove, any  testimony  by  the  prosecution.  It  would  only  tend  to  dis- 
prove that  which  the  court  correctly  instructed  the  jury  was  not  im- 
portant. 

The  appellant  iwges  as  error  the  refusal  of  the  court  to  give  in- 
structions asked  by  him.  There  were  24  such  instructions,  between 
many  of  which  there  was  but  a  shade  of  difference.  The  first  and 
second  of  these  instructions  affirmed  the  existence  of  the  Edmunds 
act,  and  its  applicability  to  this  territory.  They  were  wholly  imma- 
terial and  irrelevant.  Their  rejection  could  in  no  way  have  affected 
the  result.  The  jury  take  the  law  from  the  court,  and  it  is  not  their 
province  to  know  or  be  informed  where  the  court  obtained  the  law. 
The  third  rejected  instruction — having  reference  to  the  non-applica- 
bility of  the  act  to  persons  cohabiting  with  lawful  wives — has  no  ap- 
plication to  the  evidence  in  the  case.  The  fourth,  fifth,  sixth,  sev- 
enth, eighth,  ninth,  eleventh,  eighteenth,  and  twenty-first  have  direct 
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reference  to  sexual  intercourse,  and  are  wholly  outside  of  the  case,  and 
not  applicable.  The  thirteenth  is  misleading — it  has  reference  to 
fathers  not  being  compelled  to  break  off  all  communications  with  the 
mothers  and  the  children.  It  would  indirectly  lead  the  jury  to  be- 
lieve that  the  acts  of  the  defendant  in  regard  to  the  women  were  per- 
fectly justifiable.  Nos.  14,  15,  16,  and  17  have  reference  to  the  ev- 
idence of  the  relationship  existing  between  the  defendant  and  the 
women  at  and  prior  to  the  passage  of  the  Edmunds  act,  and  indi- 
rectly raise  the  question  as  to  the  competency  of  such  evidence. 

In  California  a  man  was  being  tried  for  the  alleged  murder  of  his 
wife.  A  witness,  upon  being  questioned,  said  that  about  a  month  he- 
fore  the  homicide  the  deceased  wife  came  to  her  house  greatly  ex- 
cited, and  when  she  came,  the  defendant  in  the  case  had  been  heard 
swearing  and  breaking  doors,  windows,  and  other  things  in  his  own 
house,  and  that  this  was  going  on  for  some  time.  The  defense  ob- 
jected to  the  testimony,  but  it  was  admitted;  the  court  holding  the 
admission  proper,  and  that  these  circumstances,  although  occurring 
some  time  before  the  homicide,  taken  in  connection  with  the  circum- 
stances of  the  homicide,  were  proper  for  the  consideration  of  the  jury ; 
that  these  facts  tended  to  show  the  feeling  of  the  defendant  towards 
his  wife,  and  his  treatment  of  her,  although  this  was  before  the  hom- 
icide, and  in  some  degree  they  tended  to  show  a  motive  for  taking 
the  life  of  the  wife.     People  v.  Kern^  61  Cal.  244. 

The  ease  of  Badger  v.  Badger y  referred  to  by  the  defense  upon  an- 
other point,  recognizes  the  doctrine  that  a  meretricious  intercourse 
in  the  beginning  is  presumed  to  continue,  unless  there  be  evidence  of 
a  change.  88  N.  Y.  546;  Thayer  v.  Thayer,  101  Mass.  111.  Th6 
principle  of  these  cases  applies  to  the  case  under  consideration. 

The  evidence  of  what  occurred  prior  to  the  date  alleged  in  the  in- 
dictment, and  prior  to  the  passage  of  the  law,  was  proper  for  the  con- 
sideration of  the  jury,  and  the  jury  were,  notwithstanding,  instructed 
that  they  must  presifme  the  defendant  to  be  innocent  until  the  con- 
trary be  shown.  It  is  not  proper  nor  necessary  (although  it  is  some- 
times done  when  no  objection  is  offered)  to  tell  the  jury  specially  that 
they'  were  at  a  particular  time,  and  before  the  time  alleged  in  the  in- 
dictment, to  presume  him  innocent;  but  the  charge  of  the  court  covers 
all  time  down  to  the  closing  of  the  case  by  verdict.  Such  charge  of 
the  court  could  not  have  misled  the  jury,  for  they  find  the  defendant 
guilty  as  charged,  and  he  is  charged  with  an  offense  between  certain 
dates.  The  rejected  instructions  could  have  done  the  defendant  no 
good ;  their  rejection  certainly  did  him  no  harm.  It  is,  no  doubt,  er- 
ror to  refuse  to  give  an  instruction  asked,  and  which  is  material,  and 
has  not  been  given  in  or  covered  by  the  charge;  but  it  is  not  error  to 
refuse  immaterial  requests.  People  v.  King,  27  Cal.  507;  People  v. 
7^6%,  28  Cal.  423;  People  v.  Strong,  ZOCdLl.lbl)  People  v.  Lachanais, 
32  Cal.  433;  People  v.  Ah  Kong,  49  Cal.  6. 

The  tenth  instruction  asked  by  defense  and  refused,  has  reference 
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to  what  rule  the  courl  should  adopt  in  the  interpretation  of  the  stat- 
ute. It  might  properly  be  addressed  to  the  court,  but  it  was  a  matter 
with  which  the  jury  had  nothing  to  do.  The  twelfth  instruction  re- 
fused, had  reference  to  the  legitimizing  of  polygamous  children.  It 
was  wholly  irrelevant  and  immaterial.  The  twenty-second,  twenty- 
third,  and  twenty-fourth  instructions  refused,  have  reference  to  the 
necessity  of  showing  marriage  or  marriage  ceremony.  No  ceremony 
of  marriage  is  necessary  to  be  shown  in  this  class  of  cases.  The  in* 
structions  were  therefore  irrelevant  and  immaterial.  The  twentieth 
refused  instruction,  relating'to  the  holding  out  of  Clara  C.  Cannon  as 
wife,  is  covered  by  the  charge  given.  In  some  of  the  instructions  re- 
fused there  may  have  been  isolated  sentences  that  were  proper,  but 
we  think  that  in  every  such  instance  it  is  covered  by  the  charge. 

The  next  error  assigned  is  the  giving  of  the  instructions  by  the 
court,  as  embraced  in  the  charge.  The  court  gave  the  time  within 
which  the  offense  was  charged  to  have  been  committed,  and  stated 
what  the  charge  was,  and  then  detailed  in  general  terms  classes  of 
circumstances  which  would,  if  proven,  make  out  such  a  case  as  would 
authorize  the  jury  to  find  defendant  guilty.  The  court  charged  upon 
the  question — the  most  vital  in  the  whole  case — the  question  of  sex- 
ual intercourse — and  correctly  so  charged;  and  the  court  reminded  the 
jury  of  the  presumed  innocence  of  the  defendant,  and  that  they  were  the 
judges  of  the  credibility  of  the  witnesses,  etc.  We  cannot  see  wherein 
the  court  has  failed  to  cover  the  whole  case  in  the  charge.  If  there 
be  any  errors  at  all,  they  are  unimportant,  and  for  such  errors  courts 
will  not  reverse.  Peope  v.  Varnum,  53  Cal.  630.  The  charge  must 
be  taken  as  a  whole,  and  if  it  fairly  and  correctly  presents  the  law 
bearing  upon  the  issues,  the  appellate  court  will  not  disturb  the  judg- 
ment. People  V.  Hortado,  63  Cal.  288;  People  v.  Welch,  49  Cal.  174. 
It  is,  on  the  defendant's  motion  for  new  trial,  urged  that  the  verdict 
should  have  been  set  aside  because  one  Johnson,  a  juror,  was  a  biga- 
mist. The  affidavits  as  to  incompetency  are  not  embraced  in  the  bill 
of  exceptions,  and  hence  are  not  properly  before  us.  People  v.  Stone- 
cifer,  6  Cal.  405.  But  if  they  were,  the  verdict  could  not  be  set 
aside.     People  v.  Lewis,  5  Pao.  Eep.  543;  Laws  Dtah  1878,  §  188. 

For  the  reasons  stated  throughout  this  opinion,  it  is  apparent  that 
the  overruling  of  the  motion  for  a  new  trial  was  proper,  and  the  judg- 
ment was  correct. 

The  order  and  judgment  of  the  court  below  are  affirmed. 

Zane,  C.  J.,  concurs.  Powers,  J.,  concurs  in  the  result,  and  files 
his  opinion  on  the  case. 

Powers,  J.  Although  I  agree  with  the  majority  of  the  court  in  the 
construction  of  the  word  "cohabit,"  as  used  in  the  "Edmunds  Act," 
so  called,  and  also  in  the  result  reached,  I  am  unable  to  concur  in 
the  conclusion  that  there  is  no  error  in  the  record,  and  I  have  there- 
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fore  deemed  it  proper  to  express  my  views  as  to  the  whole  case.  The 
indictment  charged  that  the  defendant,  '* Angus  M.  Gannon,  late  of 
said  district,  (the  third,)  in  the  territory  aforesaid,  to- wit,  on  the  first 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-two,  and  on  divers  other  days,  and  continuously  between  the 
first  day  of  June,  A.  D.  1882,  and  the  first  day  of  February,  A.  D. 
1885,  at  the  county  of  Salt  Lake  and  territory  of  Utah,  did  unlaw- 
fully cohabit  with  more  than  one  woman,  to-wit,  one  Amanda  Can- 
non, and  one  Clara  C.  Mason,  sometimes  known  as  Clara  G.  Cannon, 
against  the  form  of  the  statute  of  the  United  States  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  same.'' 

The  main  controversy  arises  over  the  construction  of  the  word  "co- 
habit." The  prosecution  contend  that  it  means,  to  dwell  together  as 
husband  and  wife;  that  it  does  not  necessarily  include  intercourse 
between  the  sexes;  and  that  the  law  clearly  distinguishes  "matrimo- 
nial cohabitation"  from  "matrimonial  intercourse."  Upon  the  part  of 
the  defendant  it  is  contended  that  all  cohabitation  which  the  law  deals 
with  is  sexual  cohabitation;  that  the  word  as  used  means  a  dwell- 
ing together  by  male  and  female  adult  persons  in  the  intimacy  of 
husband  and  wife,  and  that  sexual  intercourse  is  necessarily  implied. 
Eti^inent  counsel  have  argued  the  case  with  marked  ability',  and  its 
importance,  not  only  to  the  defendant,  but  also  to  the  people,  de- 
mands that  it  should  receive  the  most  careful  consideration  of  this 
court. 

1.  In  order  to  correctly  understand  what  is  meant  by  the  statute 
when  it  says,  "if  any  male  person  in  a  territory  ♦  ♦  •  hereafter 
< cohabits'  with  more  than  one  woman,  he  shall  be  deemed  guilty  of 
a  misdemeanor,"  let  us  endeavor  to  ascertain  what  was  the  object 
that  congress  had  in  view  in  the  passage  of  the  act,. what  was  the 
evil  it  sought  to  remedy,  and  what  was  the  mischief  it  aimed  to  sup- 
press. 

If  we  consider  the  evident  purpose  of  the  "Edmunds  Act,"  and  view 
it  in  the  light  of  the  exigency  which  caused  its  enactment,  the  con- 
clusion seems  inevitable  that  its  purpose  and  intent  is  to  protect 
monogamic  marriage.  It  does  not  appear  that  its  aim  is  to  punish 
mere  sexual  crimes.  This  seems  to  have  been  the  view  taken  by 
congress.  See  Cong.  Eec.  March  15,  1882,  p.  34.  But,  however 
that  may  be,  it  seems  to  be  the  view  that  is  supported  by  reason  and 
authority. 

Marriage,  as  understood  in  Christendom,  means  the  "voluntary 
union  of  one  man  and  one  woman,  to  the  exclusion  of  others."  The 
them,  therefore,  is  not  correctly  applied  to  the  union  of  one  man  with 
more  than  one  woman.  Story,  Confl.  Laws,  (8th  Ed.)  184,  note. 
It  is  the  parent  and  not  the  child  of  society,  for  it  is  the  very  basis 
of  the  whole  fabric  of  civilized  society.  Story,  Confl.  Laws,  185.  It 
is  something  more  than  a  mere  contract.  It  is  rather  to  be  deemed  an 
institution  of  society,  founded  upon  the  consent  and  contract  of  the 
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parties ;  and  in  this  view  it  has  some  peculiarities  in  its  nature,  char- 
acter, operation,  and  extent  of  obligation,  different  from  what  be- 
longs to  ordinary  contracts.  Story,  Confl.  Laws,  185.  No  legisla- 
tion can  be  supposed  more  wholesome  and  necessary  in  the  founding 
of  a  free,  self-governing  commonwealth,  fit  to  take  rank  as  one  of  the 
co-ordinate  states  of  the  Union,  than  that  which  seeks  to  establish 
it  upon  the  basis  of  the  idea  of  the  family  as  consisting  in  and  spring- 
ing from  the  union  for  life  of  one  man  and  one  woman  in  the  holy 
estate  of  matrimony;  the  sure  foundation  of  all  that  is  stable  and 
noble  in  our  civilization ;  the  best  guaranty  of  that  reverent  morality 
which  is  the  source  of  all  beneficent  progress  in  social  and  political 
improvement.  Murphy  v.  Ramsey,  114  U.  S.  45;  S.  C.  5  Bup.  Ct. 
Bep.  747.  Marriage  is  the  foundation  of  the  home,  and  upon  it  is 
builded  the  entire  superstructure  of  society.  It  finds  its  defense  in 
every  human  heart,  which  jealously  guards  the  one  object  of  its  affec- 
tion. It  is  the  outgrowth  of  progress  and  enlightenment,  for  it  rec- 
ognizes that  the  wife  and  mother  is  the  equal  of  the  husband  and 
father. 

There  is  far  more  to  the  marriage  relation  than  the  mere  gratifica- 
tion of  passion,  or  the  procreation  of  children.  The  wife,  taking  her 
place  by  her  husband's  side,  his  equal,  his  counselor,  his  friend, 
makes  of  him  a  perfect  man.  Together  they  share  the  sorrows  of 
life;  together  they  enjoy  its  blessings.  When  each  is  true  to  the 
other,  they  present  a  union  not  made  by  man,  and  as  they  pass  along 
life's  pathway  their  very  example  is  of  infinite  benefit  to  mankind. 
Anything  which  tends  to  bring  this  relation  into  disrepute  is  an  in- 
jury to  the  world.  Anything  which  lowers  the  popular  appreciation 
of  the  relation,  and  destroys  the  good  that  marriage  does  the  world  by 
mere  example,  is  an  evil  which  the  law  should  correct.  Society,  with 
all  its  lamifications,  being  founded  upon  marriage,  it  is  upon  grounds 
of  public  policy  that  it  is  regulated  and  protected.  When  the  act  in 
question  was  passed,  congress  was  aware  that  in  some  of  the  territo- 
ries there  are  people  who  believe  that  it  is  right  for  a  man  to  take 
and  live  with  more  than  one  wife ;  that  there  are  men  who  not  only 
marry  more  than  one  woman,  but  who  say  to  the  world,  by  conduct 
and  by  words,  that  two  or  more  women  with  whom  they  are  living  are 
their  wives.  The  law-making  power  saw  that  the  mere  fact  of  a  plural 
marriage  is  an  evil  example ;  that  the  living  and  associating  with 
two  or  more  women  as  if  married  to  all,  tends  to  weaken  the  popular 
appreciation  of  true  marriage,  and  this  is  detrimental  to  society. 
Therefore,  for  the  purpose  of  protecting  the  marriage  relation,  the  law 
under  discussion  was  passed.  It  is  directly  aimed  at  the  suppression 
of  polygamy  and  the  polygamous  household  as  an  evil  example,  dan- 
gerous in  its  tendency  to  the  family  relation  as  recognized  by  this 
nation.  It  was  not  the  offense  against  chastity  merely,  but  the  ofifense 
against  the  family,  which  congress  intended  to  suppress.  To  ac- 
complish its  object  the  law  has  several  provisions.     It  provides  for 
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the  punishment  of  offenders  by  the  courts,  and  by  restricting  their 
political  privileges.  It  will  be  necessary  to  refer  to  two  or  three  of 
its  sections. 

"Section  1,  Every  person  who  has  a  husband  or  wife  living,  who,  in  a  ter- 
ritory  or  other  place  over  which  the  United  States  have  exclusive  jurisdiction, 
hereafter  marries  another,  whether  married  or  single,  and  any  man  who  here- 
after simultaneously^  or  on  the  same  day,  marries  more  than  one  woman,  in 
a  territory  or  other  place  over  which  the  United  States  have  exclusive  juris- 
diction, is  guilty  of  polygamy,  and  shall  be  punished  by  a  fine  of  not  more 
than  five  hundred  dollars,  and  by  imprisonment  for  a  terra  of  not  more  than 
five  years ;  but  this  section  shall  not  extend  to  any  person  by  retison  of  any 
fornier  marriage,  whose  husband  or  wife  by  such  marriage  shall  have  been 
absent  for  five  successive  years,  and  is  not  known  to  such  person  to  be  living, 
and  is  believed  by  such  person  to  be  dead,  nor  to  any  person  by  reason  of  any 
former  marriage  which  shall  have  been  dissolved  by  a  valid  decree  of  a  com- 
petent court,  on  the  ground  of  nullity  of  the  marriage  contract." 

Under  this  section,  "the  crime  of  bigamy  or  polygamy  consists  in 
entering  into  a  bigamous  or  polygamous  marriage.  Continuing  to 
live  in  that  state  afterwards  is  not  an  offense,  although,"  as  we  shall 
see  later  on,  "cohabitation  with  more  than  one  woman  is."  Murphy 
v.  Ramsey,  114  U.  S.  42,  43;  S.  C.  6  Sup.  Ct.  Kep.  747.  As  will  be 
seen  from  the  construction  placed  upon  this  section  by  the  supreme 
court  of  the  United  States,  and  quoted  above,  it  is  the  fact  of  mar- 
riage with  two  or  niore  persons  that  constitutes  the  oflfense.  It  is 
plain  that  the  first  section  of  the  act  deals  simply  with  the  marriage 
relation.  This  section  does  not  punish  offenders  for  cohabitation  or 
selual  intercourse,  but  for  entering  into  a  bigamous  or  polygamous 
marriage.  Id.  Proof  of  the  marriage  is  all  that  is  essential.  The 
third  section  of  the  act  reads  as  follows : 

"Sec.  3.  That  if  any  male  person,  in  a  territory  or  other  place  over  which 
the  United  States  have  exclusive  jurisdiction,  hereafter  cohabits  with  more 
than  one  woman,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  punished  by  a  fine  of  not  more  than  three  hundred 
dollars,  or  by  imprisonment  for  not  more  than  six  months,  or  by  both  said 
punishments,  in  the  discretion  of  the  court." 

When  these  two  sections  are  read  together  they  seem  plain.  One 
makes  the  fact  of  marriage  an  offense,  without  reference  to  cohabita- 
tion or  sexual  intercourse;  the  other  makes  unlawful  the  cohabita- 
tion, or  appearance  of  marriage.  Previous  to  the  act  becoming  a  law, 
many  had  contracted  bigamous  or  polygamous  marriages,  and  were 
living  with  their  wives.  The  object  of  the  third  section  obviously  is 
to  put  an  end  to  polygamous  establishments.  It  was  designed  to 
meet  cases  which  the  first  section  could  not.  Many  prosecutions  for 
polygamy  might  be  barred  by  the  lapse  of  three  years,  by  section  1044, 
Bev.  St.  of  the  United  States,  and  yet  a  man  might  be  living  with 
more  than  one  woman  as  a  husband  lives  with  his  wife,  and,  by  his 
example,  be  doing  the  public  positive  injury.  The  fact  whether  he 
does  or  does  not  have  sexual  intercourse  with  the  women  with  whom 
he  is  associating  as  a  husband  associates  with  his  wife,  is  a  matter  of 
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but  little  moment  when  compared  with  the  greater  wrong  done  to  so- 
ciety.    Another  section  of  the  statute  I  quote : 

"Sec.  7.  That  the  issue  of  bigamous  or  polygamous  marriages,  known  as 
Mormon  marriages,  in  cases  in  which  such  marriages  have  been  solemnized 
according  to  the  ceremonies  of  the  Mormon  sect,  in  any  territory  of  the  United 
States,  and  such  issue  siiall  have  been  born  before  the  first  day  of  January, 
Anno  Domini  eighteen  hundred  and  eighty-three,  are  hereby  legitimated." 

Thus,  by  these  provisions,  congress  says,  in  substance,  there  must  be 
no  more  plural  marriages.  The  children  born  or  begotten  at  the  time 
of  the  passage  of  the  act  are  legitimate,  but  hereafter  they  are  illegiti- 
mate ;  and  no  male  person  can  live  with  more  than  one  woman  as  his 
wife.  It  would  seem  that  the  word  "cohabit"  implies  or  means  no  more 
than  the  outward  appearance  of  living  with  two  or  more  women  as  a 
husband  lives  with  his  wife.  If  this  is  so,  then  the  prosecution,  in 
oMer  to  make  out  a  case,  are  not  required  to  satisfy  the  jury  that 
the  parties  indulged  in  sexual  intercourse.  Neither  would  it  be  a  de- 
fense for  a  man  accused  of  unlawful  cohabitation  to  prove  that  he  did 
not  indulge  in  sexual  intercourse  with  the  women  whom  he  held  out 
to  the  world  as  his  wives,  or,  in  other  words,  with  whom  he  cohabits. 

2.  The  defendant  claims  that  there  are  two  defects  in  the  indict- 
ment :  (1)  That  it  fails  to  show  that  the  defendant  is  a  "male  per- 
son." (2)  The  indictment  does  not  allege  that  the  defendant  put 
forth  any  pretense  of  marital  relation  to  the  women  therein  mentioned. 
I  agree  with  my  brethren  that  the  indictment  is  sufiBcient.  The  sex 
is  sufficiently  shown,  if  that  is  necessary,  by  the  name  Angus.  I 
think  it  would  not  mislead  the  defendant,  and  it  is  not  claimed  that 
he  is  not  the  man  named.  The  precise  words  of  a  statute  need  not 
be  followed  in  order  to  make  an  indictment  valid.  The  indictment 
follows  the  language  of  the  act  in  describing  the  offense.  This  seems 
to  be  sufficient,  particularly  in  statutory  misdemeanors,  and  it  may 
be  laid  down  as  a  general  rule  to  which  there  are  few  exceptions. 
^late  v.  Rust,  35  N.  H.  438;  U.  S.  v.  MilUy  7  Pet.  138,  (432;)  U. 
S.  V.  Gooding,  12  Wheat.  460,  (281;)  1  Whart.  Grim.  Law,  §  364; 
Romp  V.  State,  3  Greene,  (Iowa,),  276 ;  Chambers  v.  People,  4  Scam. 
351;  State  v.  Ragan,  22  Mo.  459;  State  v.  Mitchell,  6  Mo.  147;  Sim- 
mons V.  State,  12  Mo.  268;  Whiting  v.  State,  14  Conn.  487;  People 
v.  Cotton,  2  Utah,  457;  People  v.  Thompson,  4  Cal.  238;  People  v. 
Saviers,  14  Cal.  29;  People  v.  Martin,  32  Cal.  91 ;  People  v.  Cronin, 
34  Cal.  191,  208.  Besides,  the  defendant  failed  to  demur  specially, 
and  if  there  was  any  defect  it  was  waived.  Crim.  Prac.  Act,  §  200. 
But  there  does  not  appear  to  be  any  defect,  as  the  indictment  clearly 
meets  the  requirements  of  the  criminal  practice  act.  See  Crim.  Prac. 
Act,  §  158. 

3.  On  the  trial,  Clara  C.  Cannon  was  sworn  as  a  witness  for  the 
prosecution.     She  testifies  as  follows : 

"  I  know  the  defendant.  I  have  been  his  wife.  I  was  married  to  him  about 
ten  years  ago,  and  have  since  lived  at  246  First  South  street,  Salt  Lake  City. 
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I  live  there  now,  and  have  lived  in  the  same  house  since  shortly  after  I  was 
married.  The  defendant  has  lived  in  the  same  house  part  of  the  time,  and  in 
the  same  house  during  the  past  three  years.  I  have  one  living  child  which 
was  the  child  of  that  marriage,  born  January  11, 1882.  I  have  had  two  other 
children  by  that  maniage,  both  born  before  the  living  one.  In  this  house  I 
occupied  two  rooms  on  the  ground  floor, — a  parlor  and  a  dining-room,  on  the 
east  side.  My  kitchen  is  back,  not  attached  to  my  part  of  the  house.  I  have 
occupied  this  part  of  the  ground  floor  since  I  first  went  to  live  in  the  liouse. 
There  is  a  hall  running  through  the  house  on  the  ground  floor,  and  the  rooms 
I  occupy  on  that  floor  are  on  the  east  side  of  the  hall.  I  know  Amanda  C. 
Cannon.  She  has  lived  in  the  same  house  that  I  live  in  during  the  past  three 
years.  She  has  occupied  on  the  ground  floor  two  rooms  on  the  west  side  of 
the  hall,  besides  her  kitchen,  which  is  attached  to  the  back  of  the  main  build- 
ing, and  is  not  the  kitchen  I  use.  I  suppose  Amanda  Cannon  is  defendant's 
wife.  I  have  heard  him  speak  of  her  as  his  wife,  as  Mrs.  Cannon,  and  she 
has  lived  in  the  same  house  ever  since  I  went  to  live  there.  She  has  nine 
children,  I  tiiink.  During  the  past  three  years  I  think  all  her  children  have 
been  living  there  at  home,  but  not  all  the  time.  My  child  lives  with  me  in 
my  part  of  the  house, — ^I  mean  the  child  of  this  marriage.  The  children  of 
Amanda  Cannon  live  with  her  in  her  part  of  the  house.  During  the  past 
three  years,  and  prior  to  the  month  of  February,  in  this  year,  the  defendant 
has  been  in  the  habit  of  taking  his  meals  with  me,  in  my  part  of  the  house, 
a  portion  of  the  time, — about  one-third  of  the  time.  There  were  stated  inter- 
vals. He  took  his  meals  with  me  every  third  day, — with  me  and  my  children. 
I  have  a  son  and  daughter  grown  up,  and  two  orphan  children.  He  took  his 
meals  with  me  and  the  child  of  this  marriage  and  the  other  children  every 
third  day.  He  took  his  meals  with  Amanda  Cannon  and  her  family  one- 
third  of  the  time.  He  took  all  three  of  his  meals  with  me  every  third  day. 
On  week-days  and  on  Sunday  morning  he  had  breakfast  at  my  house;  that 
is,  he  took  his  meals  with  me  two  days  of  each  week,  and  also  his  breakfast 
Sunday  morning,  which  made  one-third  of  the  time.  On  Sunday  lie  took  his 
dinner  at  Sarah's,  and  his  supper  at  Amanda's.  There  are  four  rooms  on  the 
second  floor  of  the  house,  used  as  bed-rooms,  and  a  hall,  with  two  of  the 
rooms  on  either  side  of  it.  The  rooms  open  into  the  hall.  During  the  past 
three  years  I  have  occupied  the  bed-room  in  the  north-east  corner,  and 
Amanda  has  occupied  the  one  in  the  south-west  corner  of  the  house.  The 
defendant  has  ocicupied  the  bed-room  in  the  south-east  corner.  The  room  oc- 
cupied by  me  as  a  bed- room  and  the  one  occupied  by  defendant  as  a  bed- 
room are  on  the  same  side  of  the  hall,  and  there  is  no  intervening  room. " 

On  cross-examination  the  witness  was  asked  by  counsel  for  defend- 
ant several  questions,  the  purpose  being,  as  stated,  as  "tending  to  show, 
with  other  evidence  to  be  given,  non-access  during  the  time  charged 
in  the  indictment,  and  as  tending  to  disprove  any  presumption  of 
sexual  intercourse  which  might  be  raised  by  the  testimony  oi  the  wit- 
ness." The  prosecution  objected  to  each  question,  on  the  ground  that 
it  was  immaterial,  irrelevant,  and  incompetent.  The  court  sustained 
the  objection,  and  defendant  excepted. 

I  think  there  can  be  no  question  but  what  this  testimony  was  ad- 
missible. True,  the  fact  that  the  defendant  did  not  have  intercourse 
with  these  women  would  not  be  a  defense,  but,  in  view  of  the  evidence 
elicited  by  the  prosecution,  it  became  proper.  The  court,  in  his  charge, 
could  have  instructed  the  jury  as  to  the  weight  to  be  given  to  this  ev- 
idence. We  must  remember  that  these  questions  were  asked  in  eross- 
v.7p,no.7 — 25 
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examination,  and  that  great  latitude  is  allowed.  We  must  bear  in 
mind,  also,  that  the  prosecution  had  shown  on  the  direct  examination 
that  the  defendant  occupied  a  bed-room  adjoining  that  of  the  witness, 
there  being  no  intervening  room.  The  evident  purpose  of  the  prose- 
cution in  eliciting  this  testimony  was  to  enable  the  jury  to  infer  that 
the  parties  enjoyed  sexual  intercourse.  That  is  the  natural  inference 
that  would  be  drawn  from  such  testimony,  and  the  defense  were  en- 
titled to  rebut  it.  That  the  prosecution  understood  that  such  an  in- 
ference would  be  readily  drawn,  is  shown  by  their  brief  in  the  Musser 
Case, — a  similar  case  to  this,  and  argued  at  the  same  time.  In  that 
brief,  speaking  of  the  proof  showing  cohabitation,  it  is  said.  "His 
(Musser's)  bed-room  is  between  the  bed-chambers  of  the  women,^  and 
open  doors  afford  ready  and  easy  access  to  the  marriage  beds."  It  is 
plain  that  the  testimony  is  open  to  the  inference  that  I  have  drawn 
from  it. 

On  cross-examination,  anything  that  will  explain,  modify,  or  cut 
down  the  testimony  drawn  out  on  the  direct  is  proper.  "A  party 
always  has  the  right  to  call  out  on  cross-examination  any  fact  within 
the  knowledge  of  the  witness  which  has  a  tendency  to  affect  or 
qualify  the  evidence  he  has  given  in  chief,  whether  it  points  to  the 
same  circumstances  about  which  he  testified  or  not..  A  more  restricted 
rule  renders  cross-examination  in  many  cases  nearly  valueless,  and 
enables  a  party,  by  careful  questions  to  his  witness,  to  give  to  the  jury 
a  one-sided  and  partial  view  of  the  facts  within  the  knowledge  of  the 
witness,  and  effectually  to  preclude  the  opposite  party  from  supple- 
menting the  witness*  statement  with  the  further  facts  within  bis  knowl- 
edge concerning  the  same  transaction,  unless  he  shall  make  the  wit- 
ness his  own,  in  which  case  he  is  supposed  to  vouch  for  him  as  cred- 
ible, and  has  also  a  less  privilege  of  searching  examination."  Detroit 
dc  M.  R.  Co.  V.  Van  Steinhurg,  17  Mich.  100. 

4.  With  regard  to  the  charge  of  the  court,  the  error  lies,  not  so  much 
in  what  the  judge  did  say,  as  in  his  failure  to  say  what  he  ought. 
This  case  belongs  to  a  class  that  creates  great  public  interest.  Men 
have  strong  prejudices,  and  are  prone  to  follow  their  prejudices, 
whether  they  are  fully  borne  out  by  testimony  or  not.  Therefore,  a 
court,  which  should  always  be  fair,  always  be  calm,  and,  no  matter 
what  the  public  may  demand,  should  always  mete  out  impartial  and 
even-handed  justice,  should  carefully  throw  about  a  defendant  the  safe- 
guards to  which  the  law  says  he  is  entitled.  The  charge  to  the  jury 
was  remarkably  brief.     It  was  as  follows : 

"The  indictment  in  this  case  charges  that  the  defendant,  on  the  first  day 
of  June,  In  the  year  of  our  Lord,  1882,  and  on  divers  other  days  continuously, 
between  said  first  day  of  June,  1882,  and  the  first  day  of  February,  1885,  diil 
unlawfully  cohabit  with  more  than  one  woman,  to- wit,  one  Amanda  Gan- 
non and  one  Clara  C.  Mason,  sometimes  known  as  Clara  C.  Cannon.  If  you 
believe  from  the  evidence,  gentlemen  of  the  jury,  beyond  a  reasonable  doubt, 
that  the  defendant  lived  in  the  same  house  with  Amanda  Cannon  and  Clara 
C.  Cannon)  the  women  named  in  the  indictment,  and  ate  at  their  respective 
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tables  one-third  of  his  time  or  thereabouts,  and  that  he  held  them  out  to  the 
world  by  his  language  or  his  conduct,  or  by  both,  as  his  wives,  you  should  find 
him  guilty.  It  is  not  necessary  that  the  evidence  should  show  that  the  de- 
fendant and  these  women,  or  either  of  them,  occupied  the  same  bed,  or  slept 
in  the  same  room ;  neither  is  it  necessary  that  the  evidence  should  show  that, 
within  the  time  mentioned,  he  had  sexual  intercourse  with  either  of  them. 
I  will  state,  the  law  presumes  the  defendant  innocent  until  proven  guilty 
beyond  a  reasonable  doubt;  that  you. are  the  judges  of  the  credibility  of  the 
witnesses,  the  weight  of  the  evidence,  and  of  the  tact;  and  if  you  find  the  de- 
fendant guilty  you  will  say  in  your  verdict:  *We,  the  jury,  find  the  defend- 
ant guilty,  in  manner  and  form  as  charged  in  the  indictment; '  and  if  you  find 
him  not  guilty,  you  will  say:   *  We,  the  jury,  find  the  defendant  not  guilty.'  " 

The  foregoing  comprises  the  entire  charge  from  beginning  to  end. 
The  court  should  have  informed  the  jury  that  this  prosecution  was 
brought  under  the  provisions  of  the  "Edmunds  Act,"  and  they  should 
have  been  informed  when  that  act  took  effect.  They  should  have  been 
told  that  prior  to  the  passage  of  that  act  cohabitation  was  not  an  of- 
fense. The  word  "cohabit"  should  have  been  defined,  and  the  jury 
instructed  that  unless  they  found  beyond  a  reasonable  doubt  that  the 
defendant  had  cohabited  with  the  women  named  in  the  indictment 
since  the  "Edmunds  Act"  took  effect,,  and  within  the  time  named  in 
the  indictment,  they  should  acquit.  The  defendant  requested  instrue- 
iions  on  all- these  pomts,  and  they  were  refused.  This  refusal  was 
error,  for  it  is  the  duty  of  the  judge,  when  requested,  to  instruct  the 
jury  upon  every  point  of  law  pertinent  to  the  issues.  People  v.  Tay^ 
lor,  36  Cal.  255 ;  Flays  v.  Paul,  61  Pa.  St.  134.  A  party  has  the  right 
to  have  the  jury  instructed  upon  the  law  of  the  case  clearly  and  point- 
edly, so  as  to  leave  no  reasonable  ground  for  misapprehension  or  mis- 
take, and  it  is  error  to  refuse  to  instruct,  when  requested,  upon  points 
pertinent  to  the  issue.  Muldowney  v.  Illinois  Cent.  R,  Co,  32  Iowa, 
176;  Carpenter  y.  State,  ^S  Ind.  371;  Morris  v.  Piatt,  32  Conn.  75; 
Nels  V.  State,  2  Tex.  280.  As  far  as.  the  evidence  goes,  the  judge 
should  give  any  pertinent  instructions  asked  for  conformable  to  the 
law.  State  v.  Wilson,  2  Scam.  225;  Davis  v.  State,  10  Ga.  101.  He 
need  not  adopt  the  language  of  counsel  asking  the  instruction,  but  if 
the  form  and  substance  are  not  objectionable  it  is  better  so  to  do. 
Bish.  Grim.  Proc.  §  981.  Any  explanation  may  be  added;  or,  of 
course,  any  modification  of  its  terms  may  be  made.  Lambeth  v.  State, 
23  Miss.  322;  Bish.  Grim.  Proc.  §  981,  and  cases  cited. 

It  is  true  that  the  court  charged  the  jury  that  "the  law  presumes 
the  defendant  innocent  until  proven  guilty  beyond  a  reasonable 
doubt;"  but  the  defendant  was  entitled  to  have  them  charged  in  the 
language  of  his  fifteenth  and  sixteenth  instructions^  which  were  as 
follows : 

(15)  "Tlie  law  presumes  innocence,  and  therefore  that  all  person^  who  wero 
cohabiting  when  the  Edmunds  law  took  effect,  contrary  to  the  provisions  ol 
that  act,  then  ceased  to  do  so. " 

(16)  "No  fact  in  the  conduct  of  the  defendant,  subsequent  to  the  passage 
of  the  Edmunds  act,  can  be  made  more  significant  of  guilt  in  violating  tho 
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section  against  cohabitation,  by  reason  of  the  existence  of  the  polygamous  re- 
lation between  him  and  the  women  mentioned  in  the  indictment  prior  to  the 
passage  of  the  statute. " 

A  general  abstract  statement  that  the  law  presumes  innocence  is 
not  equivalent  to  a  specific  instruction  that  the  law  presumes  inno- 
cence in  a  particular  predicament  shown  bj  the  evidence. 
*  So,  also,  the  last  half  of  the  thirteenth  request  should  have  been 
given.     That  instruction  was : 

"That  all  the  defendant's  social  familiarity  with  the  mothers  of  such  fam- 
ilies, established  prior  to  the  passage  of  said  act,  not  shown  to  include  all  the 
particulars  of  cohabitation,  as  the  court  has  defined  it,  should  be  considered 
by  the  jury*  with  the  legal  presumption  of  innocence,  and  the  failure  to  estab- 
lish such  cohabitation  would  entitle  the  defendant  to  acquittal." 

Evidence  had  been  introduced  of  matters  occurring  prior  to  the 
passage  of  the  law.  The  jury  should  therefore  have  been  told  that 
to  find  the  defendant  guilty  they  must  find  that  he  had  cohabited  with 
the  women  named,  within  the  time  stated  in  the  indictment.  They 
were  told  that  the  defendant  was  charged  with  cohabiting  with  the 
women  between  certain  days,  but  they  were  not  told  that  they  must 
confine  their  investigation  of  bis  guilt  or  innocence  to  the  proof  of 
facts  and  circumstances  occurring  between  those  dates.  On  the  con- 
trary, they  were  at  once  informed  that  if  they  found  beyond  a  reason- 
able doubt  that  the  defendant  lived  in  the  same  house  with  the  wo- 
men, ate  at  their  tables,  and  held  them  out  to  the  world  as  his  wives, 
they  should  find  him  guilty.  More  restriction  should  have  been 
placed  upon  the  investigations  of  the  jury,  for  no  act  done  prior  to 
the  passage  of  the  act  can  be  made  by  that  act  the  basis  of  a  crim- 
inal charge.  Nor  can  subsequent  legislation  make  a  prior  act  con- 
duce to  a  conviction,  for  it  would  then  alter  the  situation  of  the  de- 
fendant to  his  disadvantage.  Kring  v.  Missouri,  107  U.  S.  221;  S. 
C.  2  Sup.  Ct.  Eep.  443;  U.  S.  v.  Hall,  2  Wash.  366. 

I  have  pointed  out  the  foregoing  errors,  in  order  that  tbey  may  be 
avoided  in  future  trials  of  like  nature.  I  think,  however,  that  in  the 
present  case  they  are  errors  without  prejudice ;  for,  after  most  mature 
and  conscientious  reflection,  I  am  not  convinced  that  they  affected 
the  result.  All  of  the  testimony  taken  upon  the  trial  is  brought  up 
with  the  record.  After  carefully  considering  it  in  all  its  bearings,  I 
am  persuaded  that  it  clearly  shows  the  defendant  to  be  guilty  as 
charged  in  the  indictment.  I  am  convinced  that  the  verdict  of  the 
jury  would  not  have  been  different  than  it  was,  even  had  the  errors 
not  existed.  I  therefore  concur  in  the  conclusion  of  the  court  affirm- 
ing the  judgment  of  the  court  below. 
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(4  Utah,  153) 

United  Statbb  v.  Musseb. 
Filed  June  27, 1885. 

1.  Etidbbob— Aor  of  CoNaiUBSS  AQAmsT  Polygamy— Proof  Required  to  Es- 

tablish THE  Cbimb. 

The  crime  of  unlawful  cohabitation,  .13  defined  in  the  act  of  congress  of  March  . 
22, 1882,  is  made  out  without  proof  of  sexual  intercourse,  and  sucli  proof  con- 
stitutes no  defense. 

2.  PnEBUliPTION  OF  InNOCKNCK— INTENT  OP  PaKTY,  HOW  CONSIDERED. 

If  a  lawful  relationship  is  formed,  and  its  continuance  is  made  unlawful,  the 
law  presumes  that  the  parties  iniend  to  obey  the  law,  and  that  thej  terminate 
or  change  the  relationship  so  as  to  make  it  conform  to  an  innocent  intent. 
8.  Same — Marriage  Bnteked  into  Before  the  Statute. 

Evidence  is  admissible  to  show  marriage  between  the  defendant  and  the 
women  named  in  the  indictment  before  the  law  took  effect,  or  to  show  that 
defendant  before  that  time  cohabited  with  those  women. 

Powers,  J.,  dissenting. 

Dickson  d  Variant  for  the  United  State8. 

Arthur  Brown,  Satherland  d  McBride,  Bennett,  Harknesi  d  Kirk- 
Patrick,,  and  F.  S.  Richard's,  for  appellant. 

Zaub,  C.  J.  The  defendant  wa8  indicted  for  anlawfnl  cohabita- 
tion with  Belinda  Pratt  M[u88er,  May  Mu8ser,  and  Annie  Segmiller 
MoCnllongh  Mas8er,  to  which  indictment  he  pleaded  not  guilty.  The 
issue  was  tried  by  a  jury,  who  found  him  guilty  as  charged.  A  motion 
for  a  new  trial  was  overruled,  and  he  appealed  to  this  court.  On  the 
trial  the  defendant,  by  his  counsel,  alleged  errors  of  law  and  of  fact. 
The  more  important  of  the  former  was  made  by  the  court,  it  is  claimed, 
in  defining  the  crime  of  which  the  defendant  was  convicted.  The 
offense  is  described  in  the  third  section  of  *'An  act  to  amend  section 
fifty-three  hundred  and  fifty-two  of  the  Bevised  Statutes  of  the  United 
States,  in  reference  to  bigamy,  and  for  other  purposes,"  approved 
March  22,  1882.  It  is  as  follows :  ''If  any  male  person  in  a  terri- 
tory or  other  place  over  which  the  United  States  have  exclusive  juris- 
diction, hereafter  cohabits  with  more  than  one  woman,  he  shall  be 
deemed  guilty  of  a  misdemeanor."  The  court  below  held  that  sexual 
intercourse  was  not  essential  to  the  crime.  In  th^t  the  defendant  in- 
sists there  was  error,  that  it  is  a  necessary  element,  and  must  be 
proven. 

The  term  '^cohabit,"  as  found  in  the  criminal  codes  of  many  of  the 
states,  is  coupled  with  and  qualified  by  the  adverbs  ''lewdly,"  "lasciv- 
iously," "adulterously,"  or  some  other  equivalent  expression.  No  such 
word  or  expression  is  found  in  the  section  under  consideration,  or  in 
the  act  of  which  it  is  a  part.  As  defined  by  lexicographers,  "co- 
habit" means  to  dwell  with  or  reside  together.  It  may  mean  resid- 
ing in  the  same  country,  city,  or  neighborhood,  or  in  the  same  family, 
or  the  dwelling  together  in  lawful  wedlock.  This  would  be  lawful  co- 
habitation. Or  it  may  mean  the  dwelling  of  a  man  and  woman  to- 
gether ostensibly  and  apparently  in  wedlock,  when,  in  fact  or  in  law, 
no  marriage  exists ;  and,  without  proof  of  adultery  or  fornication,  this 
would  be  unlawful  cohabitation.    Or  it  may  mean  the  living  together 
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of  a  man  and  woman,  without  lawful  marriage,  in  the  practice  of  for- 
nication or  adultery.  This  would  be  lascivious,  lewd,  or  adulterous 
cohabitation, — another  species  of  unlawful  cohabitation.  In  this  last 
case,  proof  of  adultery  or  fornication  is  necessary  to  make  out  the  of- 
fense. The  ideas  which  accompany  the  use  of  the  word  determine 
its  import.  The  ideas  of  country,  of  family,  of  marriage,  of  the  ap- 
pearance of  marriage,  (without  it,)  or  of  adultery,  when  associated 
with  the  term,  vary  and  determine  its  meaning  in  each  case.  The 
subject  to  which  it  is  applied  contracts  or  expands  its  meaning.  It 
is  a  word  of  flexible  signification. 

''Cohabitation,^'  as  used  in  a  matrimonial  sense,  means  to  dwell 
together  as  husband  and  wife.  Farster  v.  Forster,  4  Eng.  Ecc.  R.  359, 
was  a  case  of  divorce.  In  the  opinion  the  court  used  the  following 
language:  "Most  certainly  what  Dr.  Harris  has  said  is  true,  that  the 
duty  of  matrimonial  intercourse  cannot  be  compelled  by  this  court, 
though  matrimonial  cohabitation  may. "  The  court  made  a  very  plain 
distinction  between  matrimonial  cohabitation  and  matrimonial  inter- 
course. The  same  distinction  was  made  in  the  case  of  Nash  v.  Nash, 
Id.  357,  and  in  Orme  v.  Orme,  2  Eng.  Ecc.  R.  354.  In  a  note  to 
section  777,  Bish.  Mar.  &  Div.  the  author  says : 

"I  am  not  aware  that  other  judges  (referring  to  a  remark  of  Chancellor 
Walworth)  have  often  employed  this  word  to  denote  actual  sexual  inter- 
course, fuither  than  may  be  presumed  from  the  dwelling  together  in  the  same 
house  of  parties  under  the  claim  of  being  married,  or  as  necessarily  implying 
even  an  occupancy  by  the  husband  and  wife  of  the  same  bed.  The  words  *  mat- 
rimonial cohabitation 'have  been  used  in  distinction  from  *  matrimonial  inter- 
course/to  signify  a  living  together  in  the  same  house  without  copulation." 

To  the  same  effect  is  the  case  of  Calefy.  Calef,  54  Me.  365,  and 
Yardley's  Estate,  75  Pa.  St.  207.  Ohio  v.  Connoway,  Tapp.  90,  was 
a  criminal  prosecution.  In  charging  the  jury  the  court  read  the  stat- 
ute defining  the  crime,  which  was:  "If  any  married  man  shall  here, 
after  desert  his  wife,  and  live  and  cohabit  with  any  other  woman  in  a 
state  of  adultery,"  etc. ;  and  remarked :  **The  defendant  must  not  only 
have  lived  and  cohabited  with  this  female,  but  he  must  have  lived 
and  cohabited  with  her  in  a  state  of  adultery."  In  this  the  court  indi- 
cated clearly  that  it  did  not  understand  the  word  **cohabit"  to  embrace 
sexual  intercourse,  when  not  qualified  by  some  expression  showing 
such  an  intention.  Counsel,  in  their  briefs  and  arguments,  made  ref- 
erence to  numerous  other  cases,  but  it  is  found  that  the  most  of  them 
interpreted  or  construed  statutes  containing  qualifying  terms. 

We  are  of  the  opinion  that  the  weight  of  authority  is  to  the  effect 
that  the  crime  of  unlawful  cohabitation,  as  defined  in  the  statute 
under  consideration,  is  made  out  without  proof  of  sexual  intercourse, 
and  that  such  pioof  constitutes  no  defense.  In  the  statute  but  two 
crimes  are  defined.  The  first  section  defines  polygamy;  the  third  un- 
lawful cohabitation ;  the  fourth  provides  that  the  offenses  may  be 
joined  in  the  same  indictment;  the  fifth  makes  the  fact  that  a  man 
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summoned  as  a  juror  who  is  or  has  been  living  in  the  practice  of  big- 
amy, polygamy,  or  unlawful  cohabitation  with  more  than  one'woman, 
or  the  fact  that  he  is  or  has  been  guilty  of  either  offense,  or  the  fact  that 
he  believes  that  either  of  such  offenses  is  right,  a  ground  of  challenge. 
And  the  eighth  section  disqualifies  those  persons  who  are  living  in 
the  practice  of  polygamy,  or  unlawful  cohabitation,  from  voting  or 
holding  office.  Cohabitation  with  more  than  one  woman  ft  essential 
to  the  crime.  If  the  law  was  aimed  at  adultery,  why  Require  the  co- 
habitation to  be  with  more  than  one  woman.  If  the  national  legisla- 
ture had  so  intended,  it  would  have  given  some  intimation  of  that  in- 
tent in  the  law.  It  appears  plain  that  the  intention  was  to  protect 
the  monogamous  marriage  by  prohibiting  all  other  marriage,  either  in 
form  or  in  appearance  only,  whether  evidenced  by  a  ceremony,  or  by 
conduct  and  circumstances  alone. 

The  court  should  ascertain  the  intention  of  the  legislature  from  the 
words  use4,  when  plainly  expressed.  But  when  the  meaning  of  the 
words  is  obscure  and  doubtful,  and  the  intention  of  the  law-maker  is 
uncertain,  it  becomes  the  duty  of  the  court  to  resort  to  rules  of  con- 
struction in  order  to  discern  the  idea  which  the  language  was  intended 
to  express.  In  the  use  of  rules  of  construction  we  are  not  confined  to. 
the  uncertain  language  of  the  law,  but  we  may  take  into  view  the 
ideas  which  the  legislator  associated  with  the  idea  that  is  in  dispute; 
for  with  them  it  existed  in  the  legislator's  mind,  and  in  the  light  of 
those  ideas  we  may  grasp  the  meaning  of  the  law  as  the  legislator 
endeavored  to  express  it.  We  may  assume  that  the  authors  of  this 
law  had  in  mind  the  institution  of  marriage,  because  they  expressly 
declared  that  any  man  who,  having  a  wife,  marries  another,  is  guilty 
of  a  crime;  and  that  any  male  person  who  cohabits  with  more  than 
one  woman  is  guilty  of  unlawful  cohabitation.  They  had  in  .view  the 
evil  effects  of  such  practices.  The  end  of  the  law  was  the  protection 
of  the  monogamous  marriage;  and  the  suppression  of  polygamy  and 
unlawful  cohabitation  were  but  means  to  that  end.  It  is  proper,  also, 
to  take  into  consideration  the  conditions  as  the  national  legislature 
anticipated  and  understood  them  in  which  the  law  was  to  be  applied 
and  enforced.  They  knew  the  time  had  elapsed  within  which  a  very 
large  portion  of  those  living  in  polygamy  could  be  punished  for  that 
offense,  and  that  many  of  these  were  among  the  most  influential  men 
in  society,  being  the  heads  of  the  church,  and  that  the  example  of 
their  continuing  to  live  with  their  plural  wives  under  a  claim  of  divine 
right  would  be  a  scandal  to  society  and  a  menace  to  the  lawful  mar- 
riage; that  such  examples  would  be  a  continuing  invitation  and  ap- 
parent  justification  for  their  followers  to  either  secretly  or  openly 
violate  the  law.  Congress  therefore  forbade  plural  marriage  in  ap- 
pearance only,  as  well  as  in  form,  and  by  the  example  of  punishment 
it  doubtless  intended  to  eradicate  the  example  of  apparent  plural 
marriages,  as  well  as  the  plural  marriage  in  form. 

According  to  the  maxims  of  sound  interpretation  for  use  in  search- 
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ing  for  the  intention  of  the  legislature,  it  is  proper  to  ask,  what  was 
the  defect  and  mischief  against  which  the  law  did  not  provide,  and 
the  true  reason  of  the  remedy  ?  And  it  is  the  duty  of  the  court  at  all 
times  to  make  such  construction  as  shall  suppress  the  mischief  and 
advance  the  remedy.  Potter's  Dwar.  St.  184,  Whether  we  inter- 
pret the  terms  used  according  to  their  legal  sense,  or  resort  to  the 
rules  of  construction,  and  construe  them  in  the  light  of  the  reason  and 
the  purpose  of  the  law,  and  of  the  conditions  in  which  its  authors  un- 
derstood it  was  to  be  applied  to  human  conduct,  we  reach  the  same 
conclusion. 

The  defendant  also  insists  that  the  evidence  before  the  jury  did  not 
prove  him  guilty.  This  raises  a  question  of  fact;  to  determine  which 
it  is  necessary  to  examine  the  evidence. 

Annie  M.  Sheets,  a  daughter  of  defendant  by  a  deceased  wife,  mar- 
ried and  not  living  at  home,  testified  that  she  had  known  the  women 
named  in  the  indictment,  Mary  Musser,  Annie  Segmiller  McGuUough 
Musser,  and  Belinda  Pratt  Musser,  several  years.  That  Belinda  and 
Mary  lived  in  defendant's  house.  That  the  former  lived  there  about 
one  year  and  a  half,  and  moved  to  the  house  she  now  lives  in  about 
four  months  ago.  That  Annie  Segmiller  Musser  lived  in  a  house  on 
an  adjoining  lot.  That  they  all  three  have  children,  who  bear  the 
name  of  Musser,  living  with  them.  That  Belinda  has  three;  two  of 
them  bear  the  name  of  Musser.  That  she  never  heard  the  younger 
called  any  name  but  Arthur.  That  there  were  eight  children  in  the 
house ;  one  of  them,  Blanche  Musser,  is  between  two  and  three.  That 
Annie  Segmiller  McGuUough  Musser  has  three  children,  from  five  to 
eight,  who  go  by  the  name  of  Musser.  That  defendant  called  them 
by  their  given  names,  and  they  addressed  him  as  father.  That  the 
defendant,  her  father,  lived  in  the  same  house  with  Belinda  and 
Mary ;  witness  did  npt  live  there  herself,  but  visited.  Had  seen  him 
at  the  table  with  Mary,  in  the  house  in  which  Belinda  and  Mary  lived. 
That  the  house  had  eight  rooms  on  the  ground  floor  and  four  on 
second.  The  rooms  down  stairs  connected  by  doors.  Belinda's  bed- 
room was  on  the  west  side,  Mary's  on  the  east,  defendant's  between; 
from  his  a  door  opened  into  Belinda's;  between  Mary's  and  his  was 
another  room  having  doors  which  opened  into  theirs.  Thatthe  older 
children  slept  up  stairs  and  the  younger  ones  down.  Had  heard  de- 
fendant refer  to  Mary  as  witness's  step-mother,  and  heard  Mary's 
children  address  him  as  father.  That  she  did  not  know  where  Arthur 
was;  last  saw  him  four  or  five  months  ago,  at  his  mother's  house;  nor 
does  she  know  where  Mary  is.  The  women  named  in  the  indictment 
have  been  for  several  years  past  recognized  and  known  in  the  Musser 
family  as  defendant's  wives. 

Lizzie  Lee  testified  that  she  was  a  married  daughter  of  Annie  S^- 
miller,  now  known  as  Annie  Segmiller  Musser.  That  Belinda  Pratt 
Musser  and  Mary  Musser  lived  in  a  house  on  a  lot  adjoining  her 
mother.     That  she  knew  defendant.     That  her  mother  has  five  chil- 


Digitized  by 


Google 


Utah.]  UNITED   STATKS  V.  MU8BER.  398 

dren;  did  not  know  how  old  Boss,  the  younger,  is;  last  saw  him 
between  four  and  five  weeks  ago,  when  attention  was  called  to  her 
statement  before  the  grand  jury,  she  said  between  two  and  three  years 
old.  That  he  was  not  an  infant  in  arms  when  she  last  saw  him.  That 
she  saw  defendant  at  her  mother's  house  about  a  week  ago;  her 
mother  was  not  there;  has  not  seen  her  for  four  or  five  weeks;  last 
saw  the  child  in  her  arms.  That  she  had  seen  defendant  at  her 
mother's  four  or  five  weeks  ago.  That  her  mother  is  recognized  by 
her  and  her  mother's  family  as  defendant's  wife;  had  heard  them 
speak  of  the  children  in  presence  of  each  other,  though  not  as  his. 
That  her  mother's  children  were  named  Musser.  Witness  has  one 
full  brother  and  one  sister;  their  name  is  McGuUough;  had  beard 
her  mother's  other  children  speak  to  defendant  and  of  him  as  father 
That  her  mother's  maiden  name  was  Segmiller;  she  married  McGul 
lough,  and  she  now  goes  by  the  name  of  Musser;  had  seen  defend 
ant  at  her  mother's  a  number  of  times,  in  the  evening  and  morning 
Witness  lived  beside  her  mother,  and,  since  last  August,  at  her  house 

Mary  Bideout  testified  that  she  had  seen  Mary  Musser's  children 
That  the  youngest  she  saw  was  two  or  three  years  old;  had  not  vis 
ited  her  for  three  years.  That  she  bad  seen  Belinda  Musser's  child ; 
when  she  saw  it,  it  appeared  to  be  something  over  a  year  old ;  was  an 
infant  nursing ;  it  was  a  nursing  infant  in  arms  last  winter — three  or 
four  months  ago.  That  witness  had  seen  defendant  quite  lately  about 
the  house.  That  she  traveled  with  Annie  Musser,  and  defendant  met 
her  at  the  carriage;  she  had  her  baby  with  her.  This  was  last  sum- 
mer. 

Joseph  Warburton  testified :  Knew  Belinda  and  Mary  Musser,  and 
the  house  in  ^hich  they  lived;  was  at  the  house;  saw  defendant 
there,  and  going  to  andcoming  from  the  house,  driving  into  the  bam. 
That  children  bought  articles  at  store  and  defendant  paid  for  them. 
That  most  of  the  children  were  Mary  Musser's;  saw  defendant  walk* 
ing  and  choring  around  his  premises. 

M.  F.  Ekels  testified  that  prior  to  the  sixteenth  of  last  October,, 
lived  at  Mary  Musser's  about  a  year  and  four  months,  boarding  there. 
That  defendant  was  there  at  meals;  he  sat  at  one  end  of  the  table 
there  nearly  all  the  time.  That  he  ate  at  Belinda's  table  once.  The 
occasion  was  a  birthday  party.  Defendant  was  there.  That  Mary 
Musser  had  six  children;  the  youngest  is  an  infant  running  around; 
whether  it  was  a  year  ago  do  not  remember.  Its  name  is  Blanche. 
That  he  knows  Annie  Segmiller  McCnllough  Musser.  .Witness  is  a- 
school-teacher;  went  to  see  her  about  children  she  was  sending  to 
school.  One  of  Belinda's  also  went,  and  some  of  Annie's, — all  went 
on  the  roll  by  the  name  of  Musser.  That  Mary  Musser  paid  tuition 
for  all  the  children  who  came  under  the  name  of  Musser.  Defendant- 
offered  in  evidence  three  deeds  which  had  been  recorded,  in  which 
be  was  grantor,  bearing  date  July  21,  1883.  Mary  Musser  wa& 
grantee  in  the  first,  Belinda  Pratt  Musser  in  the  second,  and  Annie^ 
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Segmiller  Musser  in  the  third.  That  Belinda  Masser  moved  to  the 
house  she  now  lives  in  last  December. 

From  the  foregoing  evidence  it  appears  that  the  women  named  in 
the  indictment  have  for  years  borne  his  name,  and  before  that  they 
had  borne  other  names;  that  for  more  than  one  year  next  preceding 
December  last,  defendant  had  lived  in  the  house  with  Mary  Musser 
and  Belinda  Musser;  that  these  two  women  and  defendant  occupied 
bed-rooms  on  the  same  floor;  that  a  door  opened  out  of  defendant's 
room  on  the  east  directly  into  Belinda's  room,  and  on  the  west  into  a 
room  which  opened  into  Mary's;  that  he  ate  a  large  portion  of  the 
time  at  her  table;  that  the  third  woman  lived  in  a  house  on  an  ad- 
joining lot;  that  defendant  was  frequently  there;  that  Mary  has  six 
children,  the  youngest  two  or  three  years  old,  and  Belindia.  three,  the 
youngest  two  or  three  years  old ;  that  Annie  has  three  children,  ages 
between  five  and  eight  years;  that  these  children  all  bear  the  name 
of  Musser,  and  have  addressed  h'im  as  father,  and  that  all  three  of  the 
women  are  known  and  reputed  in  the  family  to  be  defendant's  wives. 
It  is  undeniable,  in  view  of  the  evidence,  that  defendant  lived  a  large 
portion  of  the  time,  charged  in  the  indictment,  in  the  same  house 
with  two  of  the  women,  and  all  the  time  in  a  house  adjoining  the 
other  woman,  at  whose  house  he  was  frequently.  What  relationship 
did  he  bear  to  these  women  with  whom  he  was  living?  Was  it  the 
relationship  of  father  and  daughter,  brother  and  sister,  employer  and 
employe,  master  and  servant?*  Neither  of  these  questions  can  be 
answered  in  the  aflSrmative,  in  the  light  of  the  evidence.  The  evi- 
dence points  to  but  one  relationship,  and  that  is  matrimonial — hus- 
band and  wife ;  the  evidence  can  be  reconciled  on  no  other  hypothe- 
sis. To  consider  a  portion  of  the  evidence  apart  fronx  the  rest  is  not 
the  right  way  to  determine  its  sufficiency;  a  portion  may  not  estab- 
lish the  disputed  fact,  but  all  together  may  prove  it  beyond  a  reason- 
able doubt.  A  portion  of  a  physical  structure  does  not  prove  its  ex- 
istence, but  when  all  the  parts  are  taken  together  there  can  be  no  room 
to  doubt  its  existence.  When  all  the  evidence  in  this  case  is  so  con- 
sidered, we  are  of  the  opinion  that  it  sufficiently  appears  that  defend- 
ant, during  the  time  mentioned  in  the  indictment,  was  living  with  at 
least  two  of  the  women  named,  in  the  apparent  relation  of  marriage; 
that  by  his  language,  and  conduct,  and  appearances,  and  expressions, 
for  which  he  was  responsible,  he  held  out  to  the  world  that  relation- 
ship— that  he  was  living  with  them  in  the  habit  and  repute  of  mar- 
riage. We  ^rre  of  the  opinion  that  the  evidence  was  sufficient  to  au- 
thorize the  verdict  found. 

Witness  Lizzie  Lee,  who  lived  at  the  house  of  one  of  the  reputed 
wives  and  her  daughter,  stated  that  she  did  not  know  where  her 
mother  was;  that  she  last  saw  her  four  or  five  weeks  ago.  And  wit- 
ness Annie  M.  Sheets,  a  daughter  of  the  defendant,  who  visited  the 
house  of  Mary  Musser  and  defendant  frequently,  testified  that  she  did 
not  know  where  Mary  was.     And  the  evidence  tended  to  show  that 
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two  or  three  of  the  youngest  children  had  not  been  seen  for  some 
time.  And  the  assistant  district  attorney,  in  his  closing  argument  to 
the  jury,  said  that  it  was  in  the  power  of  defendant  to  show  all  the 
facts  in  defense  by  his  wives  and  children,  but  that  it  was  not  in  the 
power  of  the  prosecution  to  do  so  by  them,  because  they  had  been  put 
out  of  the  way  by  the  procurement  of  the  defendant.  The  defendant's 
counsel  objected  to  this  language,  and  the  court  said  there  was  no 
evidence  that  defendant  had  put  them  out  of  the  way,  and  the  assist- 
ant district  attorney  made  no  further  remarks  on  the  point.  The  bill 
of  exceptions  also  shows  that  the  same  attorney,  in  his  argument, 
stated  that  an  outsider  had  made  signals  to  the  jury  during  the  trial, 
and  the  court  checked  him,  and  he  said  nothing  further  with  respect 
to  it.  The  remarks  were  made  in  the  beat  of  argument,  and  the  at* 
torney  did  not  persist,  but  ceased  as  soon  as  his  attention  was  called 
to  the  impropriety.  The  court  charged  the  jury  that  in  considering 
the  verdict  they  should  not  go  outside  of  the  evidence  and  take  into 
consideration  facts  not  in  evidence;  that  they  should  consider  only 
evidence,  and  consider  it  fairly.  In  support  of  this  assignment  of 
error  counsel  for  defendant  cite  a  number  of  authorities.  In  some 
of  them  the  trial  court  had  permitted  the  prosecuting  attorney  to  con* 
tinue,  over  the  objection  of  defendant.  In  other  cases,  the  remarks  of 
the  state's  attorney  were  in  violation  of  a  statute  forbidding  comment 
on  the  fact  that  defendant  had  not  testified  when  the  law  permitted 
him  to  do  so.  In  each  of  the  cases  cited  there  had  been  an  aggra- 
vated breach  of  professional  duty  and  obligation,  to  the  injury  of  the 
defendant.  In  view  of  the  circumstances  attending  the- statements 
of  the  assistant  district  attorney,  and  of  the  fact  that  he  ceased  fur- 
ther remarks  as  soon  as  his  attention  was  called  to  the  impropriety^ 
and  of  the  charge  of  the  court,  and  of  the  authorities,  we  are  of  the 
opinion  that  this  exception  is  not  well  taken. 

The  indictment  charges  that  the  defendant  unlawfully  cohabited 
with  the  women  therein  named,  between  the  first  day  of  May,  1882» 
and  the  first  day  of  April,  1885.  And  the  defendant  insists  that  it  was 
error  to  admit  evidence  of  defendant's  conduct  and  of  his  relationship 
to  them  before  the  day  first  mentioned.  The  offense  of  the  defend- 
ant consisted  in  dwelling  with  the  women  in  the  habit  and  repute  of 
marriage,  holding  that  relationship  out  to  the  world  by  his  language 
and  conduct,  or  by  expressions  and  conduct,  for  which  he  was  respon- 
sible. That  he  lived  in  the  house  with  two  of  them  during  the  time 
mentioned,  there  is  no  room  for  controversy.  And  the  question  is, 
what  relationship  existed  between  the  defendant  and  these  women  ? 
Was  defendant  there  as  a  guest?  As  a  boarder?  Was  he  the  pro- 
prietor of  the  house,  and  the  women  in  his  employ  as  servants, — 
chamber-maids  or  cooks?  Were  they  his  sisters?  Was  any  one  of 
them  his  mother  ?  Or  were  they  there  as  his  wives  ?  Does  not  his 
conduct  before  the  offense  charged  throw  light  upon  the  inquiry? 
Evidence  of  the  feelings  and  intent  of  the  defendant  with  respect  to 
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the  crime,  and  towards  the  injured  party,  is  competent  in  cases  of  mur- 
der and  other  crimes  which  may  be  committed  by  a  single  act.  It 
would  appear  to  be  more  pertinent  when  the  offense  consists  of  a  suc- 
cession of  acts  and  expressions  extending  through  a  considerable  pe- 
riod, and  indicating  the  relation  of  marriage.  That  relation  is  usu- 
ally preceded  and  attended  by  affections  and  feelings  peculiar  to  it, 
and  more  permanent  in  their  character,  and  they  give  rise  tb  conduct 
indicating  their  existence,  and  thereby  indicating  marriage.  Evidence 
that  defendant  had  married  the  women,— rbad  been  living  with  them 
as  his  wives  before  the  offense, — ^adds  weight  to  the  circumstances 
pointing  to  unlawful  cohabitation  during  the  time  the  offense  is 
charged. 

It  is  further  insisted  that  the  court  erred  in  admitting  evidence 
tending  to  show  marriage  to  the  women  named  before  the  law  which 
the  defendant  is  charged  with  violating  took  effect,  and  that  the  court 
erred  in  refusing  to  charge  the  jury  that  the  law  presumed  the  de- 
fendant ceased  to  cohabit  with  his  wives  when  the  law  took  effect. 
The  court  did  charge  that  the  law  presumed  the  defendant  innocent 
till  proved  guilty  beyond  reasonable  doubt, — innocent  both  before  and 
after  the  law  was  in  force, — before  and  at  the  time  of  the  offense 
charged.  If  a  lawful  relationship  is  formed,  and  its  continuance  is 
made  unlawful,  the  law  presumes  the  parties  thereto  intend  to  obey 
the  law,  and  that  they  terminate  or  change  the  relationship  so  as  to 
make  it  conform  to  an  innocent  intent.  In  such  a  case  it  is  necessary 
that  the  lawful  intent  should  be  changed  to  an  unlawful  one,  or  that 
the  relation  should  be  changed  to  a  lawful  one ;  that  is  to  say,  made 
to  conform  to  the  law.  The  law  presumes  change  of  conduct,  rather 
than  change  of  a  lawful  intent  to  an  unlawful  one.  But  if  the  re- 
lationship was  unlawful  in  its  inception,  and  the  intention  was  unlaw- 
ful, then  it  would  be  necessary  to  presume  a  change  of  both  intention 
and  relationship.  If  the  relationship  was  unlawful  in  the  beginning, 
und  the  intent  was  also,  and  the  name  of  the  offense  is  simply  changed, 
or  punishment  is  simply  imposed  on  that  which  was  unlawful  before, 
the  presumption  remains  the  same  as  though  no  change  had  been 
made  in  the  law.  In  either  case  the  law  presumes  innocence  till  guilt 
is  proven.  A  disposition  and  intention  to  violate  the  law  in  entering 
into  the  relationship  with  these  women  being  shown,  it  affords  an  in- 
ference of  some  effect  upon  the  man,  when  considered  with  the  other 
evidence,  at  the  time  of  the  offense  charged.  The  inference  against 
the  defendant  from  his  marriage  to  these  women  before  the  law  went 
into  force,  with  the  inferences  from  his  own  conduct  towards  them, 
and  the  circumstances,  within  the  time  limited  in  the  indictment, 
strengthens  the  latter.  In  determining  how  this  man  lived  between 
the  dates  named,  the  public  would  take  into  view  his  inclination  and 
disposition  to  cohabit  with  the  women,  as  shown  by  his  conduct  and 
example  before  the  law  took  effect,  and  in  that  way  contributes  to  the 
example  which  injures  society.     The  common  law  has  been  in  force 
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in  this  territory  more  than  a  generation;  and  an  act  of  congress 
against  bigamy  more  than  22  years.  None  of  the  conduct  or  circum- 
stances in  evidence  extend  back  so  far.  They  tended  to  prove  a  re- 
lationship unlawful  in  its  inception.  We  are  of  the  opinion  that  there 
was  no  error  in  admitting  evidence  for  the  purpose  of  showing  mar-^ 
riage  between  the  defendant  and  the  women  named,  before  the  law 
took  effect,  or  showing  that  he  cohabited  with  them  as  his  wives  be- 
fore that  time.     Thayer  v.  Thayer^  101  Mass.  111. 

Exceptions  were  also  taken  to  the  charge  of  the  court  to  the  jury, 
and  to  the  refusal  of  requests  to  charge  by  the  defendant.  The  entire 
charge  of  the  court,  as  given  to  the  jury,  is  set  out  in  the  bill  of  ex- 
ceptions. It  contains  a  description  of  the  offense,  and  the  plea  of  the 
defendant,  and  charges  them  that  the  law  presumes  the  defendant 
innocent  till  proven  guilty  beyond  a  reasonable  doubt;  that  if  the 
jury  believe  beyond  a  reasonable  doubt  that  at  the  county,  and  between 
the  dates  mentioned  in  the  indictment,  the  defendant  lived  with  the 
women  therein  named,  or  with  any  two  of  them,  as  his  wives,  in  the 
habit  and  repute  of  marriage,  they  should  find  him  guilty ;  that  it 
was  not  essential  that  sexual  intercourse  should  be  shown  or  a  mar- 
riage celebrated;  that  the  jury  were  the  sole  judges  of  the  credibility 
of  the  witnesses, — of  the  weight  of  the  evidence  of  the  fact;  that  in 
judging  of  their  credibility  the  jury  might  take  into  consideration  the 
deportment  of  the  witnesses  on  the  stand,  their  apparent  frankness 
and  candor,  or  the  want  thereof,  appearing  from  the  evidence, — the 
reasonableness  of  their  statements,  and  any  fact  appearing  in  evidence 
affecting  their  credibility;  that  in  weighing  the  evidence  the  jury 
should  consider  it  altogether,  and  should  oon&ider  only  evidence;  that 
they  should  not  go  outside  of  it:  that  they  should  consider  it  fairly 
and  candidly,  and  reach  such  reasonable  conclusions  as  they  might  be 
able.     The  jury  found  the  defendant  guilty  as  charged. 

The  prosecution  asked  no  instructions,  and  the  defendant  asked 
26, — all  of  which  were  refused,  except  so  far  as  their  principles  were 
contained  in  the  charge  given. 

In  the  case  of  Indianapolis ^  etc.,  R.  Co.  v.  Horst,  93  U.  S.  291,  the 
court  said : 

**It  is  the  settled  law  In  this  court  that  i:  the  charge  given  by  the  court  be- 
low covers  the  entire  case,  and  submits  it  properly  to  the  jury,  such  court  may 
refuse  to  instruct  further.  It  may  use  its  own  language,  and  present  the  case 
in  its  own  way."  i 

The  charge  of  the  trial  court  in  this  case  covers  the  entire  case,  and 
is  plain.  In  the  case  last  cited  the  court  also  said :  "When  instruc- 
tions are  asked  in  the  aggregate,  as  were  those  of  the  defendant,  and 
there  is  anything  exceptionable  in  either  of  them,  the  whole  may  be 
properly  rejected  by  the  court."  That  there  were  many  things  ex- 
ceptionable in  the  25  asked,  in  the  case  under  consideration,  is  cer- 
tain. The  instructions  asked  and  refused,  so  far  as  we  deem  it  nec- 
essary to  refer  to  them,  may  be  classified  as  follows :     First.  Those 
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stating  abstract  principles  of  law.  In  the  refusal  of  these  there  can 
be  no  error.  Second.  Such  as  attempted  to  define  the  degree  of  in- 
timacy necessary  to  be  shown  between  defendant  and  the  women 
named.  In  its  charge  to  the  jury  the  court  gave  a  definition  of  un- 
lawful cohabitation,  and  in  doing  so  defined  the  necessary  intimacy. 
Third.  Those  relating  to  the  presumptioh  of  innocence  arising  when 
the  law  under  which  defendant  was  prosecuted  took  effect.  The  ques* 
tion  raised  by  the  exception  was  discussed  above,  and  we  are  of  the 
opinion  that  the  exception  is  not  well  taken.  Fourth.  Those  de- 
daring  principles  of  law  included  in  the  charge.  The  court  stated 
such  principles  in  its  own  language  in  the  charge,  and  that  was  suf- 
ficient. 

The  precise  questions  raised  by  the  exceptions  to  the  ruling  of  the 
court  below  in  this  case,  in  refusing  to  sustain  objections  to  the  in- 
dictment, were  considered  in  the  case  of  U.  S.  v.  Cannon,  ante,  369, 
and  decided  at  the  present  term.  We  are  satisfied  with  the  conclu- 
sions reached  in  that  case,  and  hold  that  the  trial  court  committed 
no  error  in  overruling  such  objections.  Without  directing  attention 
further  to  the  exceptions  taken  by  defendant,  and  after  a  careful  con- 
sideration of  the  whole  case,  we  are  of  the  opinion  they  are  not  well 
taken,  and  that  the  judgment  of  the  court  below  should  be  afiBrmed.. 
It  is  so  ordered. 

BoREMAK,  J.,  concurs. 

Powers,  J.,  concurs  in  that  portion  of  the  opinion  construing  the 
Edmunds  act,  but  dissents  from  the  conclusion  of  the  court  affirming 
the  judgment  of  the  court  below,  and  files  his  reasons  therefor. 

Powers,  J.,  dissenting.  This  case  was  argued  at  the  same  time  as 
the  case  of  U.  S.  v.  Cannon,  and  many  of  the  objections  that  are  here 
raised  were  discussed  in  the  latter  case,  and  are  considered  and  deter- 
mined in  the  opinions  filed.  It  is  therefore  unnecessary  to  refer  to  the 
question  raised  as  to  the  proper  construction  of  the  Edmunds  act, 
so  called.  There  are,  however,  some  features  entirely  different  and  dis- 
tinct, raised  by  the  record  in  this  case,  from  those  that  were  raised  and 
decided  in  the  Cannon  Case;  and  while  my  brethren  are  of  the  opinion 
that  there  is  no  error  shown  in  the  record,  I  am  so  clearly  of  the  oppo- 
site opinion,  and  so  well  convinced  that  a  new  trial  should  be  ordered, 
that  I  dissent  from  the  opinion  of  the  court,  and  present  herewith  my 
views : 

1.  The  first  point  that  is  raised  by  the  defendant  is  that  there  was 
not  sufficient  evidence  to  justify  the  verdict  of  the  jury  for  the  offense 
as  defined  by  the  court.  While  a  careful  reading  of  the  record  dis- 
closes that  the  testimony  was  somewhat  weak,  still  I  am  not  pre- 
pared to  say  that  the  case  should  have  been  taken  from  the  jury;  and,, 
indeed,  in  the  view  that  I  take  of  the  case,  and  with  the  manifest  er*^ 
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rors  that  the  record  discloses,  it  is  not  necessary  that  I  should  det^- 
mine  ttiat  question.  I  may,  however,  in  passing,  refer  to  one  matter. 
It  is  contended  by  the  defendant  that  his  entire  conduct  towards  the 
women  designated  as  his  wives,  as  shown  in  the  testimony,  was  not 
only  proper*  but  commendable.  It  is  argued  that  as  he  had  previously 
bad  childrea  by  these  women,  and  that  these  children  had  been. legit- 
imated by  the  very  act  which  makes  it  a  misdemeanor  for  a  male  per- 
son to  cohabit  with  two  or  more  women,  that  the  defendant  was  un- 
der a  moral  obligation,  if  not  legally  compelled. so  to  do,  to  support 
his  children  and  their  mothers.  That  he  therefore  had  a  right  to  live 
with  them  under  the  same  roof,  to  eat  with  them  at  the  same  table, 
to  confer  with  them,  and  to  converse  with  them;  to  call  them  by  his 
name,  and  to- treat  them  in  as  friendly  a  manner  as  he  chose,  so  long 
as  he  refrained  from  sexual  intercourse  with  the  women. 

The  defendant  claims  that  there  is  no  law  that  requires  him  to  di- 
vorce himself  from  the  women.  That  is  true,  but  the  effect  of  the 
Edmunds  act  is  to  require  him  to  treat  these  women  substantially  as 
ne  would  be  required  to  treat  them  if  he  had  been  divorced  from  them 
by  a  court  of  competent  jurisdiction.  In  my  opinion  a  man  who  has 
heretofore  contracted  a  polygamous  marriage,  and  has  had  children 
by  two  or  more  women,  is  required,  as  I  have  stated,  to  treat  those 
women  precisely  as  he  would  be  required  to  treat  them  if  he  had  been 
divorced  from  them.  A  man  divorced  from  a  woman  is  under  legal 
obligations  to  support  his  children.  He  may  be  required  by  the  de- 
cree of  the  court  to  support,  his  wife,  and  to  pay  to  her  stated  sums  at 
stated  intervals ;  but,  with  the  exception  of  the  business  relation  which 
exists  between  him  and  his  former  wife,  it  is  not  expected  that  he  will 
have  any  further  intimacy  with  her.  He  may  visit  bis  children,  he 
may  make  directions  with  regard  to  their  welfare,  he  may  meet  his 
former  wife  on  terms  of  social  equality;  but  it  is  not  expected,  after 
the  decree  of  divorce,  that  he  will  associate  with  his  former  wife  as  a 
husband  associates  with  his  wife;  that  he  will  live  under  the  same 
roof,  and,  to  outward  appearances,  live  with  her  as  a  husband  lives 
with  his  wife.  The  Edmunds  law  says  that  there  must  be  an  end, 
and  it  puts  an  end,  to  the  relationship  previously  existing  between 
polygamists,  whatever  it  was.  It  says  that  that  relationship  must 
cease. 

2.  On  the  trial  of  this  case.  Bishop  Warburton,  o!  the  Mormon 
church,  and  Charles  Brown,  were  sworn  as  witnesses  for  the  prosecu- 
tion. Brown  is  the  ward  clerk,  and  he  testified  that  there  is  a  record- 
book  kept  in  his  ward — which  is  in  the  same  ward  in  which  Musser 
lived — of  the  births,  baptisms,  and  blessings  of  children.  He  stated 
that  as  clerk  of  the  ward  it  is  a  part  of  his  duties  to  keep  such  book, 
and  he  is  its  custodian.  From  his  testimony  it  appeared  that  about 
six  months  previous  to  the  trial  the  book  mysteriously  disappeared. 
The  witness  stated  that  he  did  not  know  where  it  was;  that  he  had 
made  efforts  to  find  it;  and  that  be  bad  been  unable  to  find  it*     He 


Digitized  by 


Google 


400  THE   PACIFIC   BEPOBTBB.  [Utah. 

stated  that  the  book  contains,  in  addition  to  the  record  of  baptisms^ 
the  names  of  the  child  and  its  parents.  Bishop  Warburton  testified 
that  he  did  not  know  where  the  book  was,  or  by  whom  it  bad  been 
taken,  and  stated  that  he  never  had  blessed  any  of  defendant's  chil- 
dren. The  question  was  put  to  Brown,  after  he  had  testified  that  the 
book  had  been  taken  from  his  custody,  as  follows :  *'By  whom  was  it 
taken?*'  and  defendant  objected  on  the  ground  that  the  testimony 
was  immaterial.  The  court  overruled  the  objection  and  the  defendant 
excepted,  and  the  witness  testified  that  he  did  not  know.  The  defend- 
ant also  objected,  on  the  ground  that  the  testimony  was  immaterial 
and  irrelevant,  to  the  testimony  of  Bishop  Warburton  as  to  his  ad- 
ministering blessings  to  children,  and  an  exception  was  taken  to  the 
admission  of  the  testimony. 

This  testimony  was  all  clearly  immaterial  and  irrelevant,  and  should 
have  been  stricken  out  by  the  court,  and  the  jury  instructed  not  ta 
consider  it.  True,  there  is  very  little  in  it  that  may  be  said  to  di- 
rectly injure  the  defendant,  but  in  its  very  immateriality  the  danger 
lies.  It  tended  to  distract  the  attention  of  the  jury  from  the  real  is- 
sue, and  would  have  a  natural  tendency,  by  leading  their  minds  from 
the  question  as  to  whether  the  defendant  was  guilty  of  cohabitation, 
to  consider  the  peculiarities  of  the  Mormon  church  organization. 
There  was  also  danger  that  the  jury  might  infer  that  the  defendant 
was  in  some  way  connected  with  the  loss  of  the  book  inquired  after, 
when  there  was  no  proof  on  that  point.  But  as  the  record  discloses 
that  the  defendant  did  not  see  fit  to  avail  himself  of  his  right  to  move 
to  strike  out  the  testimony,  and  did  not  object  to  many  portions  of 
it  that  were  clearly  inadmissible,  it  therefore  is  not  necessary  ta 
further  consider  this  testimony  at  this  point,  and  it  is  only  mentioned 
at  this  time  on  account  of  the  bearing  that  it  will  be  seen  to  have  on 
this  case,  when  we  come  to  consider  some  further  developments  in  it, 
and  also  the  charge  of  the  court,  and  the  requests  for  instructions  that 
were  presented  by  the  defendant. 

3.  The  next  point  that  is  made  by  the  defendant  is  of  more  impor- 
tance. After  the  evidence  had  been  closed,  the  assistant  district  at- 
torney, in  making  the  closing  argument  for  the  prosecution,  stated 
to  the  jury,  in  substance,  that  it  was  within  the  power  of  the  defend- 
ant to  show  all  the  facts  in  his  defense  by  his  wives  and  children, 
but  that  it  was  not  in  the  power  of* the  prosecution  to  show  the  facts 
by  them,  because  they  had  been  put  out  of  the  way  by  the  procure- 
ment of  the  defendant.  One  of  the  counsel  for  the  defendant  objected 
to  this  line  of  argument,  and  the  court  thereupon  remarked :  "I  sup- 
pose there  is  no  evidence  as  to  how  they  were  put  out  of  the  way." 
All  the  testimony  taken  in  this  case  before  the  jury  is  brought  up  by 
the  record,  and  it  discloses,  not  only  that  there  was  no  evidence  that 
the  persons  referred  to  had  not  been  put  out  of  the  way  by  the  pro- 
curement of  the  defendant,  or  by  anybody  else,  and  the  court  was 
therefore  in  error  when  it  said,  "I  suppose  there  is  no  evidence  aa  to- 
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how  they  were  pat  oat  of  the  way/'  becaase  that  remark  ooald  not 
have  failed  to  convince  the  jary  that  it  was  clearly  the  opinion  of  the 
eoort  that  the  persons  referred  to  had  been  put  out  of  the  way  some* 
how,  and,  instead  of  curing  the  error  caused  by  the  remarks  of  the 
district  attorney  outside  of  the  record,  it  added  additional  error,  and 
gives  additional  ground  to  the  defendant  upon  which  to  base  his  claim 
for  a  new  trial.  A  judge  has  no  right  to  express  his  opinions  upon 
the  facts  of  the  case  in  the  hearing  of  the  jury,  in  a  manner  that 
will  have  a  tendency  to  affect  their  verdict.  The  rule  is  laid  down  in 
many  well-considered  cases  that  it  is  not  proper  for  the  judge  to 
make  remarks  in  the  hearing  of  the  jury,  calculated  to  influence  their 
finding.  Skelly  v.  Boland,  78  111.  4S8;  Furhmam  v.  Htmtsville,  54 
Ala.  263;  Wannack  v.  Mayer,  58  6a.  162;  Hasbrouck  y.  Milwaukee, 
21  Wis.  217;  Cronkhite  y.Dickerson,  61  Mich.  177;  S.  0.  16  N.  W. 
Eep.  871. 

It  appears  by  the  record  that  after  the  judge  had  made  the  remark 
that  I  have  quoted,  that  the  district  attorney  made  no  farther  com- 
ment on  that  subject.  It  also  appears  that  at  another  part  of  his 
argument  he  stated  to  the  jury  that  during  the  trial  of  the  case  an 
outsider  had  come  into  the  court-room  and  made  signals  with  his 
fingers,  as  a  means  of  telegraphing  to  the  jury.  The  defendant's 
counsel  interrupted  him,  and  called  him  to  order,  upon  which  the  court 
said, /'That  can  be  attended  to  afterwards;"  and  thereupon  the  dis* 
trict  attorney  ceased  to  comment  upon  it.  The  prosecution  contends 
that  the  remarks  referred  to  were  made  in  the  heat  of  argument,  with- 
out any  thought  of  traveling  outside  the  record,  and  with  no  purpose 
or  intent  to  mislead  the  jury  in  their  consideration  of  the  case.  The 
prosecution  submits  that  the  improprieties  complained  of  were  inad- 
vertent; that  they  were  not  the  result  of  mature  deliberation ;  and  that 
they  were  not  continued, — all  of  which  I  am  glad  to  concede;  but  the 
fact  that  the  remarks  were  inadvertently  made  would  not  remove  their 
natural  effect  upon  the  jury.  The  prosecuting  officer,  representing 
and  standing  for  the  government,  by  reason  of  the  very  position  that 
he  occupies,  has  more  weight  and  influence  with  the  jury  than  pri- 
vate counsel.  He  is  supposed  to  have  no  more  interest  in  the  case 
than  that  justice  may  be  done  between  the  government  and  the  pris- 
oner at  the  bar.  He  is  supposed  to  be  impartial  in  his  investigation 
of  crime,  and  in  his  efforts  to  suppress  it.  Upon  the  one  hand,  he  is 
not  to  let  any  guilty  man  escape;  upon  the  other  hand,  he  is  not  to 
allow  any  innocent  man  to  be  convicted.  On  this  account,  his  words 
to  the  jury  being  presumed  by  the  law,  and  by  the  people,  for  that 
matter,  to  emanate  from  an  unprejudiced  and  unbiased  mind,  his 
statements  have  infinitely  more  weight,  and  his  remarks  should,  there- 
fore, be  more  guarded,  than  those  of  an  attorney  who  appears  in  be- 
half of  the  defendant. 

A  prosecuting  attorney  is  not  a  plaintiff's  attorney,  but  a  sworn 
minister  of  justice;  as  much  bound  to  protect  the  innocent  as  topur- 
v.7p,no.7— 26 


Digitized  by 


Google 


402  THE   PACIFIC   BEPORTEB*  [Utah. 

sue  the  guilty.  Cellar  v.  People,  30  Mich.  23.  His  position  is  one  in- 
volving a  duty  of  impartiality,  not  altogether  unlike  that  of  the  judge 
himself.  The  position  is  a  trying  one,  but  the  duty,  however,  exists. 
Meister  v.  People,  31  Mich.  104r.  He  represents  the  public  interests, 
which  can  never  be  promoted  by  the  conviction  of  the  innocent.  His 
object,  like  that  of  the  court,  should  be  simple  justice,  and  he  has  no 
right  to  sacrifice  these  to  any  pride  of  professional  success;  and,  how- 
ever strong  may  be  his  belief  in  the  prisoner's  guilt,  he  must  remem- 
ber that  though  unfair  means  may  happen  to  result  in  doing  justice 
to  the  prisoner  in  the  particular  case,  yet  justice  so  attained  is  un- 
just and  dangerous  to  the  whole  community.  Hurd  v.  People,  25 
Mich.  416.  That  the  remarks  of  the  assistant  district  attorney  were 
calculated  to  work  injury  to  defendant,  and  were  error,  I  do  not  think 
can  be  successfully  denied.  But  it  is  argued  that  no  exception  was 
taken  at  any  time ;  that  there  was  nothing  to  except  to ;  that  the  court 
was  asked  to  interfere  and  did  so;  and  that  thus  the  application  of  the 
defendant  was  granted,  and  that  the  matter  has  no  place  in  the  rec- 
ord and  cannot  be  considered  by  the  court.  It  would  seem  to  be  too 
clear  for  argument  that  the  matter  is  subject  to  review  by  the  su- 
preme court.  The  supreme  court  has  supervisory  jurisdiction  over 
the  district  courts,  and  whenever  it  appears  that  a  defendant  has  not 
had  a  fair  trial,  or  that  the  trial  has  not  been  conducted  in  accord- 
ance with  the  settled  rules  of  law,  this  court  has  the  power  to  review 
the  proceedings  and  to  order  a  new  trial.  There  are  many  cases  in 
the  books  in  which  it  has  been  held  that  points  similar' to  the  one 
under  consideration  would  be  considered  by  an  appellate  court.  See 
Scripps  V.  Reilly,  35  Mich.  391,  and  cases  there  cited.  It  has  been 
many  times  ruled  that  counsel,  in  argument,  must  not  seek  to  influ- 
ence the  jurors  by  reference  to  the  matters  in  the  nature  of  evidence, 
not  in  proof  before  them,  and  that  the  trial  judge  should  proinptly  re- 
press the  attempt  as  something  reprehensible.  Bulloch  y. Smith,  15  Ga. 
395;  Scripps  v.  licilly,  35  Mich.  391;  Berry  v.  State,  10  Ga.  511; 
Mitchum  v.  State,  11  Ga.  615 ;  Dickerson  v.  Burke,  25  Ga.  225;  Read 
V.  State,  2  Ind.  438;  Tucker  v.  Hennikcr,  41  N.  H.  317;  Kennedy  v. 
People,  40  111.  488;  Hatch  v.  State,  8  Tex.  Ci.  App.  417;  Austin  v. 
People,  102  111.  264;  Fox  y.  People,  95  111.  78;  Angelo  v.  People,  96 
111.  213;  Conn  v.  State,  11  Tex.  Ct.  App.  400;  Lauhach  v.  State,  12 
Tex.  Ct.  App.  590;  State  v.  Kring,  2  Amer.  Grim.  Rep.  314;  State  v. 
Smith,  1  Amer.  Grim.  Bep.  581;  Ferguson  \.  State,  Id.  582;  State  v. 
Graham,  17  N.  W.  Bep.  192. 

It  has  been  held  that  where  counsel  have  traveled  outside  of  the 
record  in  addressing  the  jury,  that  the  Wror  was  not  cured  even  by 
an  instruction  to  the  jury  not  to  consider  the  matter.  Morton  v.  Orn- 
dorf,  22  Iowa,  504;  State  v.  Whit,  5  Jones,  Law,  (N.  C.)  224. 

It  is  the  chief  duty  of  the  trial  judge  to  secure  fair  play  to  litigants, 
and,  so  far  as  practicable,  to  shape  the  order  and  course  of  the  pro- 
ceedings in  such  a  way  that  neither  party  will  be  put  to  a  disadvan* 
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tage  not  due  to  his  case  or  its  mode  of  management  by  his  counsel. 
The  rules  of  the  court,  and  what  is  called  the  course  of  the  court,  have 
their  origin  in  the  purpose  to  secure  fairness  in  legal  controversies^ 
and  the  order  of  business  and  the  regulated  succession  of  steps  at  trials 
have  the  same  object.  The  courts  have  usually  been  very  firm  in 
confining  counsel  within  proper  bounds,  and  guarding  jurors  against 
unfair  and  irregular  acts  and  endeavors,  and  parties  have  been  de- 
prived of  their  verdicts  upon  evidence  merely  indicating  the  operation 
of  influences  about  the  outskirts  of  the  trial.  Scripps  v.  Reilly^  35 
Mich.  390. 

It  was  stated  in  Tucker  v.  Henniker,  41  N.  H.  322,  that  it  would 
be  utterly  vain  and  quite  useless  to  caution  jurors,  in  the  progress  of 
a  trial,  against  listening  to  conversations  out  of  the  court-room  in  re- 
gard to  the  merits  of  the  case,  if  they  are  permitted  to  listen  in  the 
jury-box  to  statements  of  fact  not  in  evidence,  calculated  to  have  a 
bearing  upon  their  judgment,  enforced  and  illustrated  by  all  the  elo- 
quence and  ability  of  learned,  zealous,  and  interested  counsel.  Con- 
sidering, in  connection  with  the  remarks  of  the  prosecuting  attorney 
complained  of,  the  fact  of  the  weakness  of  the  testimony,  the  imma- 
terial evidence  received  from  the  witnesses  Brown  and  Warburton, 
and  the  remarks  of  the  court  upon  the  objection  made  to  the  line  of 
argument  of  the  district  attorney,  I  am  forced  to  the  opinion,  without 
going  any  further,  that  there  is  error  in  the  record,  and  that  a  new 
trial  should  be  granted  without  any  hesitation.  It  may  be  that  this 
defendant  should  be  convicted;  but  the  fact  that  he  should  be  con- 
victed, if  such  is  the  fact,  does  not  deprive  him  of  his  right  to  a  fair 
trial  accordir-'  to  the  law  and  the  evidence. 

4.  The  trial  having  taken  the  course  that  I  have  indicated,  it  became 
the  duty  of  the  court,  when  it  came  to  charge  the  jury,  to  very  care- 
fully guard  the  rights  of  the  defendant,  and  to  clearly  draw  the  at- 
tention of  the  jury  to  the  real  issue  in  the  case,  and  inform  them  that 
outside  matters,  and  irrelevant  testimony,  should  not  be  considered 
by  them.  The  testimony  proper  for  their  consideration  should  have 
been  pointed  out;  and  the  matters  and  the  testimony  that  the  jury 
ought  not  to  consider,  should  also  have  been  called  to  their  attention; 
but  the  charge  of  the  court  fails  to  do  this.  The  attempt  made  to 
cure  the  errors  that  I  have  indicated  was  not  sufficient.  Each  and 
every  instruction  requested  by  the  defendant  is  refused ;  many  of  them 
being  clearly  proper,  some  being  calculated  in  a  slight  degree  to  cause 
the  jury  to  disregard  the  matters  that  had  been  improperly  brought 
to  their  attention.  The  charge^simply  states  the  offense ;  tells  the 
jury  that  it  is  brought  under  a  section  of  the  statute  of  the  United 
States  which  is  read  to  them;  that  the  defendant  is  presumed  inno- 
cent until  proven  guilty  beyond  a  reasonable  doubt,  and  that  if  the 
jury  believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant,  between  the  dates  named  in  the  indictment,  lived  with  the 
women  named  therein,  or  with  any  two  of  them,  as  his  wives,  in  the 
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habit  and  repute  of  marriage,  they  should  find  him  guilty ;  that  they 
need  not  find  that  he  lived  with  any  one  of  them,  or  any  two  of  them, 
all  the  time,  but  he  must  live  with  them  a  portion  of  the  time  within 
the  dates  charged;  that  it  is  not  necessary  to  the  offense  that  the  de« 
fendant  should  occupy  the  same  bed  with  the  women,  or  have  sexual 
intercourse  with  them ;  neither  is  it  required  that  a  marriage  should 
be  celebrated  between  any  of  them  and  the  defendant.  The  jury  were 
told  that  they  must  consider  the  evidence  altogether,  and  not  go  out- 
side  of  it.  They  were  told  that  they  were  the  sole  judges  of  the  credi- 
bility of  the  witnesses  and  the  weight  of  the  evidence ;  that  they  must 
consider  it  altogether,  not  giving  undue  weight  to  any  portion  of  it; 
and  in  conclusion  they  were  told  that  a  reasonable  doubt  is  a  doubt 
based  upon  reason, — based  on  the  evidence  or  the  lack  of  evidence. 

Nothing  was  directly  said  to  the  jury  with  reference  to  the  remarks 
of  the  district  attorney,  or  with  regard  to  immaterial  evidence  intro- 
duced in  the  case.  The  testimony  had  a  very  wide  range,  extending 
back  for  many  years  prior  to  the  passage  of  the  Edmunds  act,  and 
the  defendant  requested  the  judge  to  charge  the  jury  that — 

"  The  law  distinguishes  between  the  continuing  of  the  status  of  a  polygamous 
marriage  and  cohabitation  between  the  parties.  The  former  is  not  unlawful, 
and  its  continuance  affords  no  ground  for  inference  of  the  fact  of  cohabita^ 
tion.  It  is  not  necessary  that  the  parties  to  a  polygamous  marriage  should 
divorce  themselves  in  some  effectual  way,  in  order  to  entitle  themselves  to 
the  presumption  of  innocence  of  the  offense  of  cohabitation." 

There  can  be  no  question  but  that  this  instruction  is  proper,  and 
should  have  been  given,  and  its  refusal  was  error.  That  it  was  proper, 
is  readily  seen  by  an  examination  of  the  case  of  Murphy  v.  Ramsey, 
114  U.  S.  16;  S.  C.  5  Sup.  Ct.  Eep.  747.  The  defendant  also  asked 
the  court  to  instruct  the  jury  that — 

"There  is  no  duty  on  the  defendant  to  produce  in  court  his  children,  or  the 
women  mentioned  in  the  indictment;  nor  is  there  any  evidence  tliat  the  de- 
fendant has  had  any  agency  in  keeping  them  away,  or  in  preventing  the  serv- 
ice of  subpoena  on  them;  and  the  jury  are  not  authorized  to  draw  any  infer- 
ence against  the  defendant  from  their  absence." 

This  request  is  proper,  and  should  have  been  given.  The  only 
reason  that  I  can  conceive  for  its  refusal,  and  the  failure  of  the  court 
to  say  anything  upon  this  subject  in  his  charge,  after  the  matters  had 
arisen  upon  the  trial,  and  in  the  course  of  the  argument  to  which  I 
have  referred,  is  that  the  judge  must  have  believed  that  the  jury  were 
entitled  to  draw  an  inference  against  the  defendant  on  account  of  the 
absence  of  those  parties.  After  the  court  had  given  this  charge,  one 
of  the  counsel  for  defendant  called  the  attention  of  the  judge  to  the 
fact  that  it  had  been  argued  to  the  jury  that  there  is  no  presumption 
of  law  that,  on  the  passage  of  the  Edmunds  act,  those  who  had  lived 
in  polygamy  before,  ceased  to  do  so ;  and  the  defendant's  counsel  called 
the  attention  of  the  court  to  the  fact  that  at  the  time  of  the  argument 
the  court  did  not  correct  the  prosecuting  attorney,  and  requested  a 
charge  upon  this  point,  to  which  the  court  replied :  '*!  did  not  wish 


Digitized  by 


Google 


Utah.]  DOOLEY   V.  BTBINGHAH.  405 

to  charge  upon  that  point;  I  have  charged  the  jury  that  the  law  pre- 
sumes the  defendant  innocent.*' 

The  instruction  requested  by  the  defendant's  counsel  should  have 
been  given,  and  in  not  giving  it  the  court  virtually  allowed  the  jury 
to  believe  that  there  is  no  presumption  of  law  that,  ai  the  passage  of 
the  Edmunds  act,  those  who  had  lived  in  polygamy  before,  ceased  to 
do  so.  In  my  opinion  such  is  the  presumption  of  law.  The  court 
was  also  requested  to  instruct  the  jury  that  evidence  of  anything  that 
transpired  between  the  parties, — ^the  defendant  and  his  alleged  wives, 
— or  their  relationship  between  each  other,  prior  to  the  date  named  in 
the  indictment,  is  immaterial,  except  for  the  purpose  of  illustrating 
their  conduct  afterwards.  The  request  should  have  been  given ;  and 
so  ought  the  jury  to  have  been  instructed^  as  requested  by  the  defend- 
ant, that — 

"Evidence  has  been  introduced  tending  to  show  the  keeping  of  a  record  of 
baptisms  and  blessings,  by  the  clerk  of  the  ward  in  which  the  defendant  lived. 
Tiiat  evidence  could  only  be  material  for  the  purpose  of  showing  that  the  de- 
fendant had  nominated  some  of  his  cliildren  for  either  of  those  rites,  and  if 
the  jury  find  that  this  defendant  did  not  have  the  names  of  any  of  his  chil- 
dren entered  in  that  book,  then  that  entire  testimony  becomes'  immaterial.** 

1  have  already  called  attention,  in  the  opinion  filed  in  the  Cannon 
Case,  to  the  various  requests  for  instructions  which  were  made  in  that 
case  and  refused  by  the  court.  The  same  requests  were  made  in  this 
case  and  refused  Jby  the  court.  The  refusal  was  error.  The  error  is 
more  apparent  in  this  case,  the  testimony  being  less  substantial  than 
that  of  the  case  of  U,  S.  v.  Cannon. 

For  the  errors  that  I  have  pointed  out,  as  well  as  on  account  of 
many  others  apparent  upon  tho  record,  I  dissent  from  the  opinion  of 
the  majority  of  this  court,  and  I  believe  that  the  defendant,  Musser, 
should  have  a  new  trial  granted  him,  because  the  record  discloses  that 
the  trial  which  resulted  in  his  conviction  was  not  a  fair  trial. 


(4  UUh.  107) 

DOOLBY  V.  StRINOH&M. 

JTiled  June  18, 1885. 

1.  Practicr— Waste-— Injunction  TO  Stat — Dispqtbd  Title. 

Injunction  is  the  proper  remedy  to  stay  waste,  even  when  title  fs  in  dispute. 

2.  Statutk— Construction  op. 

Sections  666,  676,  and  678  of  the  Compiled  Laws  should  be  construed  to- 
gether, and  made  to  stand,  if  possible. 

Hall  d  Marshall^  for  respondent. 

Z.  Snotc,  for  appellant. 

BoRBMAN,  J.  In  1871  Bryant  Stringham  died,  owning  a  home- 
stead consisting  of  two  lots  of  ground,  in  Salt  Lake  City,  and  leav- 
ing  a  widow,  Susan  A.  Stringham,  the  appellant,  and  eight  children. 
Some  of  the  children  are  still  minors,  living  with  their  mother.  The 
widow  and  children  were  residing  on  the  homestead  at  the  death  of 
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decedent,  and  she  still  so  resides.  In  1879  the  probate  court  set  off 
the  homestead  to  the  widow  for  life,  and  to  her  said  children  in  fee. 
In  1883  foar  of  the  adult  children  sold  and  conveyed  to  respondent 
all  their  interests,  consisting  of  the  undivided  half  of  said  homestead^ 
in  reversion.  In  1884  the  appellant  began  tearing  down  an  adobe 
dwelling-house  situate  on  the  homestead,  with  the  professed  object  of 
replacing  the  same  with  a  better  building,  and  alleging  the  adobe  dwells 
ing  as  unfit  for  use.  The  respondent  sued  out  an  injunction  to  re-^ 
strain  the  widow  from  destroying  the  house  then  upon  the  lots.  At 
the  time  of  answering,  the  appellant  filed  a  cross-complaint,  alleging 
that  respondent  had  no  title  or  interest,  and  that  his  claim  was  a 
cloud  upon  her  title,  and  she  prayed  that  respondent  might  be  enjoined 
from  claiming  any  interest  or  title  to  said  property,  and  she  filed  her 
motion  also  to  dissolve  the  injunction  granted  in  favor  of  respondent- 

To  the  cross-complaint  the  respondent  demurred,  alleging  as  ground 
of  demurrer  that  the  cross-complaint  did  not  state  facts  sufScient  to 
constitute  a  cause  of  action.  Upon  the  hearing  of  the  motion  and 
demurrer,  the  court  overruled  the  motion  to  dissolve  the  injunction, 
and  sustained  the  demurrer  to  the  cross-complaint.  From  the  order 
refusing  to  dissolve  the  injunction,  and  from  the  order  sustaining  the 
demurrer  to  the  cross-complaint,  the  appellant  has  brought  the  case 
to  this  court.  The  appellant  claims  the  absolute  fee-simple  title  to 
the  lots,  and  that  if  she  be  not  entitled  to  that,  but  only  has  a  life-^ 
estate,  yet  that  she  has  the  right  to  tear  down  the  building. 

At  the  time  of  the  death  of  Bryant  Stringham,  the  statutes  incor- 
porated into  to  the  "Compiled  Laws"  as  bracket  sections  (^^Q)  and 
(676)  were  in  force.     The  first  of  these  sections  reads  as  follows : 

"(666)  Sec.  14.  When  the  deceased  leaves  a  wife  or  family,  no  property 
exempt  by  law  from  execution  shall  be  considered  assets,  or  administered 
upon,  but  shall  be  held  for  the  exclusive  benefit  of  the  wife  or  family,  and 
shall  not  be  liable  for  any  debts  against  the  estate." 

And  the  other  section  reads  as  follows : 

"(676)  Sec.  24.  The  homestead  occupied  by  the  wife,  or  any  portion  of 
the  family  of  the  deceased,  at  the  time  of  his  death,  shall  in  all  cases  be  held 
free  to  the  use  of  the  wife  and  family  of  the  deceased,  and  shall  not  be  liable 
to  any  claim  or  claims  against  said  estate;  and  if  there  be  other  property 
remaining?  after  the  liabilities  of  the  estate  are  liquidated,  then  it  shall,  in  the 
absence  of  other  arrangements  by  will,  descend  in  equal  shares  to  his  children 
or  their  heirs, — one  share  to  such  heirs  through  the  mother  of  such  children,  if 
she  shiUi  survive  him,  during  her  natural  life,  or  during  her  widowhood;  or 
if  he  has  had  more  than  one  wife,  who  either  died  or  survived  in  lawful  wed- 
lock, it  shall  be  equally  divided  between  the  living  and  the  heirs  of  those  who 
are  dead,  such  heii*s  taking  by  right  of  representation." 

If  the  two  sections  were  held  to  be  in  conflict,  the  latter  would  take 
precedence,  as  it  is  specific,  and  the  prior  one  is  general  in  character. 
But  we  are  unable  to  see  wherein  there  is  any  conflict,  so  far  as  the 
question  in  dispute  is  concerned.  The  prior  of  the  two  sections,  if 
strictly  construed,  would  probably  be  held  to  mean  that  when  a  man 
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dies  leaving  a  wife  and  no  children,  the  exempt  property  shonld  go  to 
the  wife  absolutely ;  and  if  he  dies  leaving  no  wife,  yet  leaves  a  family, 
the  .exempt  property  should  go  to  them  absolutely ;  and  that  it  made 
no  provision  for  the  ease  of  a  man  leaving  both  wife  and  children. 
Yet  we  are  not  inclined  to  this  strict  construction,  but  think  a  more 
favorable  view  should  be  taken  of  the  section.  The  whole  of  the  act 
of  March  3,  1852,  from  which  these  two  sections  were  taken,  is  crude 
and  indefinite.  In  another  section  of  the  same  act  (and  now  found 
in  the  "Compiled  Laws,"  bracket  section  678)  it  is  provided  that  "in 
all  cases  where  the  deceased  leaves  a  wife,  the  inheritance  shall  not 
pass  therefrom  so  long  as  the  name  of  the  dead  shall  be  perpetuated 
thereon."  This  section,  if  it  means  anything,  provides  that  the  wife 
shall  be  allowed  to  retain  some  "inheritance"  as  long  as  she  remains 
a  widow;  and  the  word  "inheritance,"  in  this  connection,  would  apply 
more  appropriately  to  the  homestead  than  to  anything  else.  The  ap- 
pellant is  a  widow,  and  hence,  under  these  sections  (666)  and  (678,) 
has  a  present  estate  and  interest  in  the  lots,  if  section  (666)  be  held 
to  apply  to  real  estate.  Sections  (666,)  (676,)  and  (678)  should  be 
construed  together  and  be  made  to  stand,  if  possible.  There  seems 
to  be  no  way  to  enable  them  to  stand  together  except  by  this  liberal 
construction  we  put  upon  them,  and,  thus  construing  section  (666) 
with  reference  to  the  others,  it  is  evident  that  the  legislature  did  not 
intend  in  that  section  {6Q6)  to  leave  unprovided  for,  the  case  of  a 
man  at  death  leaving  both  a  wife  and  family,  but  that  the  property 
was  for  the  benefit  of  both  wife  and  family.  And  the  same  might  be 
held  accordingly,  unless  some  other  section  provided  otherwise  in  re- 
gard to  some  particular  part  of  the  exempt  property. 

Another  section,  (676,)  does  make  provision  for  the  disposition  of  so 
much  of  the  exempt  property  as  is  embraced  under  the  head  of  home- 
stead. Then  the  only  remaining  exempt  property  is  personal  prop- 
erty, and  it  follows  that  section  (666)  applies  only  to  personal  prop- 
erty, and  section  (676)  applies  to  real  estate.  By  this  construction 
all  of  these  sections  stand,  and  do  so  without  any  forced  construc- 
tion of  the  language,  and  section  (676)  alone  controls  the  disposition 
of  the  homestead.  This  last  section  provides  that  the  homestead  (it 
is  exempt  from  execution)  shall  not  be  liable  for  the  debts  of  the  de- 
ceased, but  shallbe  held  for  the  use  of  the  wife  and  family  of  the 
deceased.  So  long  as  his  family  should  exist  as  a  family,  the  home- 
stead was  to  remain  as  a  homestead.  When  his  family  should  cease 
to  exist  as  such,  no  provision  is  made  for  a  longer  continuance  of  the 
homestead,  and  it  would  naturally  pass,  as  other  property,  to  the  heirs 
of  the  deceased  upon  the  death  of  the  widow,  and  when  the  children 
had  reached  their  majority  and  scattered  off,  making  homes  for  them- 
selves. The  latjter  part  of  section  (676)  has  no  bearing  upon  the  ques- 
tion at  issue,  as  it  provides  for  the  disposition  of  "other  property" 
than  the  exempted  property.  Nor  does  the  fact  that  the  government 
title  had  not  been  obtained  at  the  death  of  the  decedent,  become  mate- 
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rial  in  this  case,  as  the  statutes  applied  to  possessory  rights  as  well 
as  to  title  in  fee. 

The  widow  having  had  a  life-estate  set  off  to  her,  and  being  in  pos- 
session of  the  homestead,  with  reversion  in  the  heirs,  the  question 
arises,  had  she  the  right  to  tear  down  the  dwelling-house  ?  She  had 
no  right  to  commit  waste.  Waste  is  substantial  damage  to  the  re- 
version, done  by  one  having  an  estate  of  freehold  or  for  years,  during 
the  continuance  of  the  estate.  Ad.  £q.  side  page,  208.  The  affida* 
vits  show  the  building  to  be  of  value.  Its  destraction  would,  there- 
fore, be  ''substantial  damage"  to  the  reversion.  Whether  appellant 
would  ever  replace  it  with  a  better  or  as  good  a  building,  or  by  any 
building,  is  beyond  our  province  to  inquire.  It  might  become  an  im- 
possibility, no  matter  how  willing  appellant  might  be.  Is  injunction 
the  proper  remedy  ?  It  is  no  unusual  exercise  of  the  writ  to  enjoin 
waste,  and  is  a  proper  remedy.  1  High,  Inj.  §§  649,  655;  2  Pom* 
Eq.  §§  917,  919;  3  Pom.  Eq.  §  1348. 

It  is  a  proper  remedy  even  when  title  is  in  dispute.  Erhardt  y^ 
Boaro,  Sup.  Ct.  U.  S.  6  Sup.  Ct.  Rep.  560. 

Let  both  orders  of  the  court  below  be  affirmed. 

Zanb,  *G.  J.,  and  Powers,  J.,  concur. 


(4  Utah.  67) 

Yenabd,  impleaded,  etc.,  v.  Old  Hioeory  M.  &  S.  Go.  and  others* 

Filed  June  18,  1885. 

I'RACTiCE — REHEARme— What  will  Justify  It. 

To  justify  a  rehearing,  a  strong  case  must  be  made,  whereby  it  appears,  either 
that  the  court  failed  to  consider  some  material  point  in  the  case,  or  that  it 
erred  in  its  conclusions,  or  that  some  matter  has  been  discovered  which  wa» 
unknown  at  the  time. 

17.  J.  Wenner,  for  intervenors. 

P.  Denny f  for  appellant. 

Powers,  J.  The  intervenors,  Austin  and  Greene,  move  this  court 
for  a  rehearing,  for  the  reason,  as  claimed,  that  the  court  did  not  giva 
mature  consideration  to  certain  points  involved.  At  the  time  the 
case  was  argued,  only  one  of  the  three  members  of  the  court,  as  now 
constituted,  was  then  upon  the  bench.  The  case  was  argued  at  the 
January  term,  and  the  opinion  was  filed  March  21,  1885.  There  is 
nothing  in  the  petition  for  rehearing  that  convinces  us  that  the  court 
did  not  fully  consider  all  the  questions  in  the  case.  On  the  contrary, 
an  examination  of  the  opinion,  which  was  prepared  by  Embbson,  J., 
discloses  that  the  court  actually  considered  the  very  matters  which 
we  are  now  asked  to  review.  Such  being  the  case,  this  court  will  not 
presume  that  due  consideration  was  not  given.  Moreover,  the  peti- 
tion for  rehearing  fails  to  convince  us  that  this  court  has  committed 
any  error.  To  justify  a  rehearing,  a  strong  case  must  be  made.  We 
must  be  convinced,  either  that  the  court  failed  to  duly  consider  some 
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material  point  in  the  case,  or  that  it  erred  in  its  conclusions^  or  that 
somejnatter  has  been  discovered  which  was  unknown  at  the  time. 
In  this  case,  the  showing  made  is  not  sufficient  to  justify  us  in  re- 
hearing the  cause.     The  application  must  be  denied. 

Zahe,  G.  J.J  and  Bobehan^  3.,  concur. 

<4  Utah,  116) 

Fenton  V.  Salt  Lake  Co.,  impleaded,  etc. 

Filed  June  20,  1886. 

Afpbal— Judgment  oh  Merits  after  Affabent— Decjbton  bt  Sufbeicb  Court. 

A  defendant  is  not  precluded  from  seeking  in  the  supreme  court  the  reversal 

of  a  judgment  upon  the  merits  by  the  fact  that  the  decision  upon  a  demurrer 

in  the  same  case  previously  decided  against  him  by  the  supreme  coiu't  seemed 

to  render  the  judgment  appealed  from  essential. 

Motion  to  dismiss  appeal. 

c7.  D.  Lomax,  for  plaintiff. 

L.  SnoWy  for  defendant. 

Powers,  J.  This  matter  comes  up  on  a  motion  to  dismiss  the  ap- 
peal. The  plaintiff  filed  bis  complaint  in  the  court  below,  to  which 
the  defendant  demurred.  The  demurrer  was  overruled  by  the  lower 
court,  whereupon  the  defendant  appealed  from  the  order  overruling 
the  demurrer,  to  this  court,  which  reversed  the  order  of  the  lower 
court,  and  directed  that  court  to  sustain  the  demurrer,  which  was 
done.  The  plaintiff  elected  to  stand  upon  his  complaint,  and  there- 
upon the  lower  court  dismissed  the  case,  from  which  judgment  the 
plaintiff  now  appeals,  and  the  defendant  moves  to  dismiss  the  ap- 
peal, on  the  ground  that  the  lower  court  merely  carried  out  the  in- 
structions of  this  court;  that  there  is  nothing  presented  by  the  pres- 
ent appeal  that  was  not  passed  upon  when  the  case  was  here  before. 
The  statute  gives  the  plaintiff  the  right  to  appeal  to  this  court.  Laws 
1884,  §  S28.  Whether  there  is  any  merit  in  his  appeal  cannot  be 
considered  on  this  motion.  Michigan  Ins.  Co.  v.  Whittemore-,  12  Mich. 
311;  Tower  Y.Detroit  dt  M.  R.  Co.  7  Mich.  10.  Neither  can  we  con- 
sider whether  a  principle  before  decided  is  applicable  to  the  case  on 
its  merits.  We  are  of  the  opinion,  therefore,  that  this  motion  must 
be  denied. 

Zanb,  C.  J.,  concurs.    Boreman,  J.,  did  not  sit  in  this  case. 
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(4  UUh.  231) 

People  v.  Rogerson. 

Filed  June  27,  1885. 
Motion  for  a  Rehearing—Misapprehension  of  Law—Motion  Denied. 

On  rehearing.     See  S.  C,  ante,  255. 

ir.  H.  DicksoTiy  for  the  People. 

P.  Denny,  for  respondent- 

Powers,  J.  This  is  an  application  for  a  rehearing,  the  reason  al-' 
leged  being  that  this  court,  in  deciding  the  case,  misapprehended  the 
law.  The  case  was  carefully  considered,  in  all  its  bearings,  by  this 
court,  on  the  hearing,  and  it  appears  by  the  opinion  on  file  that  all 
the  points  raised  by  the  defendant  were  considered.  We  are  not  con- 
vinced that  a  rehearing  should  be  granted,  and  a  rehearing  is  there- 
fore denied. 

Zane,  G.  3.,  and  Boreman,  J.,  concur. 
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SUPREME  COURT  OF  CALIFORJfTIA. 

(67  Cal.  122)  " 

Hatch  v.  New  Zealand  Ins.  Co.     (No.  8,576.) 

Filed  June  22, 1885. 

PiRB  Insurancb— Description  op  Fropeuty  in  Policy. 

Where  a  policy  of  fire  insurance  describes  the  property  insured,  and  adds 
that  it  is  '*  Warehouse  No.  2,"  when  in  reality  the  property  insured  was 
••  Warehouse  No.  1,"  such  part  of  the  description  as  is  false  may  be  rejected, 
if  the  remaining  description  sufficiently  identifies  the  property. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

W.  S.  Goodfellow,  for  appellant. 

J.  R.  Brandon^  for  respondent. 

Thobnton,  J.  The  defendant  insured  the  property  of  the  plaintiff 
in  the  Overland  Free  Warehouse,  situate  at  the  north-east  corner  of 
Third  and  King  streets,  San  Francisco.  It  makes  no  difference  that 
this  building  was  styled  in  the  policy  Overland  Free  Warehouse  No. 
1.  As  it  was  actouUy  Overland  Free  Warehouse  No.  2,  instead  of 
No.  1,  the  part  of  the  description  No.  1  in  the  policy  should  be  re- 
jected as  false.  No.  2  was  the  warehouse  at  the  corner,  while  No.  1 
was  46  feet  distant  from  it.  If  the  property  intended  to  be  conveyed  is 
described  in  a  deed  as  Overland  Free  Warehouse  No.  1,  situate  on  the 
north-east  corner  of  Third  and  King  streets,  San  Francisco,  upon 
proof  that  a  warehouse  of  that  name  was  situate  at  the  north-east 
corner  of  the  streets  named,  such  warehouse  would  be  held  to  pass  to 
the  grantee,  though  described  as  No.  X>  when  it  was  really  No.  2.  It 
appearing  by  the  proof  of  the  actual  condition  of  the  property  that 
the  description  No.  1  was  false,  and  that  the  remaining  description 
of  the  property  suflSciently  identified  it,  the  false  part  should  be  re- 
jected. We  know  no  reason  why  this  rule  does  not  apply  to  a  de- 
scription of  property  in  a  policy  of  insurance,  as  well  as  to  a  descrip- 
tion of  property  in  a  conveyance.  The  findings  sufficiently  identify 
the  warehouse  in  which  the  property  insured  was  stored. 

There  is  no  error,  and  the  judgment  and  order  are  affirmed  Or- 
dered accordingly. 

We  concur :     Sharpstein,  J. ;  Myrick,  J. 
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($7  Cal.  152) 

Hendebson  V.  KicHoiiAS  and  others.     (No.  8,447.) 
Filed  June  23, 1885. 

Riparian  Rights— Appropriation  and  Conveyance  of. 

"Where  water-right  by  appropriation  is  acquired  by  several  owners,  one  of 
them  can  only  convey  his  own  interest  therein,  and  cannot  convey  so  as  to  af- 
fect the  interests  of  his  co-owners. 

Department  2.  Appeal  from  the  superior  court  of  Calaveras 
county. 

J.  B.  Lamar,  for  appellants. 

W.  T.  Lewis  and  W.  K.  Boucher,  for  respondent. 

Thornton,  J.  As  early  as  1858,  plaintiff  and  his  brother,  J.  M. 
Henderson,  appropriated  and  used  the  water  in  controversy  in  this 
cause,  and  plaintiff  has  continued  to  use  one-half  of  it  ever  since, 
until  prevented  by  the  acts  of  the  derendants.  The  conveyance  of 
J.  M.  Henderson  to  Latori  and  others,  of  the  interest  described  in  it, 
which  was  afterwards  transferred  to  defendant  George  Nicholas,  at 
most  only  conveyed  his  interest  in  the  water-right,  and  did  not  affect 
the  interest  of  plaintiff.  One  partner  can  convey  only  his  interest. 
We  know  of  no  rule  of  law  by  which  he  could  convey  more.  The 
right  which  defendant  George  Nicholas  acquired  from  the  United 
States  was  subject  to  the  water-right  of  plaintiff.  Bev.  St.  U.  S.  §§ 
2339,  2340. 

The  judgment,  however,  herein  should  more  definitely  describe  the 
interest  of  the  plaintiff  designed  to  be  protected  by  it.  The  last 
clause  in  the  judgment  should  be  modified  so  as  to  read  as  follows : 

"It  is  further  ordered,  adjudged,  and  decreed  that  the  plaintiff  is  the  owner 
hy  prior  appropriation  of,  and  entitled  to  use  one-half  of,  the  waters  of  Mc- 
Kenney*8  creek,  to  the  extent  of  the  capacity  of  the  ditch  described  in  the 
complaint  herein,  whioh  capacity  is  one  hundred  and  twenty-ttve  Inches,  for 
irrigating  his  garden  and  other  useful  purposes;  but  plaintiff's  right  herein 
adjudged  does  not  exceed  one-iialf  of  tlie  capacity  of  said  ditch.  And  it  is 
further  adjudged  that  he  is  entitled  to  the  use  of  said  ditch  for  the  flow  of 
the  waters  hereby  decreed  to  him.  And  it  is  further  ordered  and  adjudged 
that  the  defendants  herein,  their  agents,  employes,  and  servants,  are  hereby 
perpetually  enjoined  and  restrained  from  interfering  in  any  way  with  plain- 
tiff's rights  to  said  water,  and  the  use  of  the  ditch  hereby  decreed  to  him." 

The  portion  of  the  decree  as  to  costs  and  damages  is  correct,  and 
will  remain  unchanged.  We  find  no  other  error  in  the  record.  The 
cause  is  remanded  to  the  court  below,  with  a  direction  to  modify  the 
decree  in  the  manner  above  pointed  out.     Ordered  accordingly. 

We  concur:     Sharfstein,  J.;  Myrice,  J. 
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(67  Cal.  143) 

Davidson  and  others  t;.  Enox  and  others.     (No.  8,621.) 
Filed  June  23,  1885. 

L  Actions  aoautst  Partnership— Sbryice  of  Process— Judgments. 

Where,  in  an  action  against  a  partnership  on  a  joint  liability,  the  complaint 
and  summons  designate  the  defendants  individually,  with  a  descriplion  that 
they  are  partners,  doing  business  under  a  firm  name,  the  judgment  can  only  be 
against  the  parties  served,  and  not  against  a  defendant  not  served  with  sum- 
mons or  who  does  not  appear,  though  he  be  a  member  of  the  partnership.  Code 
ClvU  Proc.  Cal.  *  414. 

2.  Action  against  Association— Judgment  in. 

In  an  action  under  section  388^  (yode  Civil  Proc.  Cal.,  authorizing  suit  aorainst 
an  association  under  its  common  name,  whether  it  comprise  the  names  of  all 
the  members  or  not,  the  summons  in  such  case  to  be  served  on  one  or  more  of 
the  associates,  and  providing  that  the  judgment  in  such  action  shall  bind  the 
joint  property  of  all  the  associates,  as  if  all  had  been  served,  no  judgment  is 
authorized  against  the  defendants  not  served,  if  the  action  was  brought  against 
certain  defendants  named,  with  a  description  that  they  were  members  ot  such 
association,  hut  not  against  the  association  itself  under  its  common  name. 

Department  2.  Appeal  from  the  superior  court  of  the  county  of 
Calaveras. 

Carter  P.  Pomeroy  and  Ira  H.  Reed,  for  appellants,  8.  F.  and  P. 
V.  R.  Ely. 

Scrivener  A  Boone^  for  the  other  appellants. 

W.  K.  Boucher,  for  respondents. 

Thornton,  J.  In  the  caption  of  the  complaint  in  this  action  the 
defendants  are  thus  named  and  described:  **Bichard  F.  Knox,  Jo- 
seph Osborne,  Samael  P.  Ely,  W.  T.  Robinson,  and  Philip  V.  R.  Ely, 
copartners,  doing  business  under  the  firm  name  of  Ejiox  &  Osborne." 
The  averment  in  the  complaint  as  to  the  relations  of  defendants  to 
each  other  is  as  follows : 

"That  the  said  defendants,  Bichard  F.  Knox,  Joseph  Osborne,  Samuel  P. 
Ely,  W.  T.  Robinson,  and  Philip  Y.  B.  Ely,  now  are,  and  during  all  the  times 
mentioned  in  said  complaint  have  been,  partners  and  associates,  doing  busi- 
ness under  the  firm  name  of  Knox  &  Osborne,  and,  as  such  partners  and  asso- 
ciates, owning,  working,  and  operating  a  certain  quartz  mine  and  quartz 
mill,  situate  near  the  yiilage  of  Mokelumne  Hill,  in  said  county  and  state; 
the  said  mine  being  named  the ' Esperance  Quartz  Mine,'  and  the  said  mill  be- 
ing known  as  the  •  Knox  &  Osborne  Quartz  Mill.'  ** 

The  complaint  asks  for  judgment  against  '"said  defendants." 
The  caption  of  the  summons  as  regards  defendants  is  in  the  same 
words  as  the  caption  of  the  complaint  above  quoted.     In  the  sum- 
mons these  words  are  used  as  to  the  defendants  to  whom  it  is  directed^ 
and  who  are  required  to  appear  and  answer : 

"The  people  of  the  state  of  California  send  greeting  to  Bichard  F.  Knox, 
Joseph  Osborne,  Samuel  P.  Ely,  and  W.  T.  Robinson,  and  Philip  V.  R.  Ely, 
associates  and  partners,  doing  business  under  the  firm  name  of  Knox  &  Os- 
borne." 

As  to  the  requirement  to  appear  and  answer,  the  language  em- 
ployed in  the  summons  is :  "Tou  are  hereby  required  to  appear  in 
an  action  brought  against  you,  *  •  •  and  to  answer.  ♦  *  ♦ " 
The  notification  to  the  defendants  in  the  summons  is  as  follows : 
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"And  you  are  hereby  notified  that  if  you  fail  to  appear  and  answer  the  said 
complaint,  as  above  required,  the  said  plaintiff  will  take  judgment  against  you 
for  the  whole  of  the  principal  sum  and  accrued  interest  thereon,  as  expressed 
in  said  notes  and  prayed  for  in  tlieir  said  complaint,  and  for  costs  of  suit." 

Service  was  made  on  Robinson,  Knox,  and  Osborne  only.  Robin- 
son made  default,  and  Knox  and  Osborne  answered.  The  cause  was 
tried,  and  the  court  rendered  judgment  as  follows : 

"Wherefore,  by  reason  of  the  law  and  the  findings  aforesaid,  it  is  ordered 
and  adjudged  that  the  plaintiffs,  the  said  M.  Davidson  and  S.  C.  Peek,  do  have 
and  recover  of  and  from  the  said  defendants,  Richai*d  F.  Knox,  Joseph  Os- 
borne, W.  T.  Robinson,  Samuel  P.  Ely,  and  Philip  V.  R.  Ely,  partnera  and 
associates,  doing  business  under  the  firm  name  of  Kuox  &  Osborne,  the  sum 
of  five  thousand  and  thirty-five  17-100  ($5,035  17-100)  in  gold  coin  of  the 
United  States,  with  Ipgal  interest  thereon  from  date  until  paid,  together  with 
the  plaintiffs'  costs  and  disbursements  incurred  in  this  action,  amounting  to 
the  sum  of  seventy-two  dollars,  ($72.) 

"And  it  is  further  ordered  and  adjudged  that  the  said  plaintiffs  do  have  ex- 
ecution against  the  separate  property  of  the  defendants  Richard  F.  Knox, 
Joseph  Osborne,  and  W.  T.  Robinson,  or  either  of  them,  the  parties  served 
with  process  in  this  action,  as  well  as  against  the  joint  property  of  all  of  said 
defendants,  partners  and  associates  as  aforesaid.  *' 

This  appeal  is  prosecuted  by  all  the  defendants,  and  they  contend 
that  the  judgment  is  erroneous  in  that  it  is  rendered  against  all  the 
defendants,  two  of  whom,  the  Elys,  were  not  served  with  a  direction 
that  the  plaintiff  have  execution  against  the  separate  property  of  the 
parties  served,  and  the  joint  property  of  all  the  defendants.  No  such 
judgment  is  authorized  by  section  414  of  the  Code  of  Civil  Procedure, 
which  provides  that  when  the  action  is  against  two  or  more  defend- 
ants jointly  or  severally  liable  on  a  contract,  and  the  summons  is 
served  on  one  or  more  but  not  on  all  of  them,  the  plaintiff  may  pro- 
ceed against  the  defendants  served  in  the  same  manner  as  il  they 
were  the  only  defendants.  The  practice  act  formerly  in  force  had  a 
section  somewhat  similar  to  the  section  just  above  referred  to.  See 
Prac.  Act,  §  82.  This  section  32  in  terms  authorized  such  a  judg- 
ment as  wAs  entered  in  this  case.  But  no  such  provision  is  now  found 
in  the  Code  of  Civil  Procedure.  It  was  probably  omitted  in  conse- 
quence of  what  was  said  as  to  its  constitutionality  in  the  opinion  of  the 
court  in  Tay  v.  Hawley,  39  Cal.  93.  But  it  is  argued  for  the  respond- 
ents (plaintiffs  below)  that  the  judgment  is  sustained  by  the  provis- 
ions of  section  388  of  the  Code  of  Civil  Procedure.  That  section  is 
as  follows : 

"When  two  or  more  persons,  associated  in  any  business,  transact  such  busi- 
ness under  a  common  name,  whether  it  comprise  the  names  of  such  persons 
or  not,  the  associates  may  be  sued  by  such  common  name,  the  summons  in 
such  cases  being  served  on  one  or  more  of  the  associates;  and  the  judgment 
in  the  action  shall  bind  the  joint  property  of  all  the  associates,  in  the  same 
manner  as  if  all  had  been  named  defendants,  and  had  been  sued  upon  their 
joint  liability." 

We  think  it  sufficient  to  say  that  the  action  was  not  instituted  un- 
der section  388.     The  clauses  quoted  above  from  the  complaint  and 
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summons  show  no  intent  to  proceed  under  this  section.  Individuals, 
in  the  captions  of  both  summons  and  complaint,  are  named  as  de- 
fendants, and  are  described  as  doing  business  as  partners  under  a 
firm  name.  All  the  parties  are  named.  This  is  also  true  of  two  of 
the  clauses  quoted  above.  The  individuals  are  required  to  appear 
and  answer;  they  are  notified  that  if  they  do  not  appear  judgment 
will  be  taken  against  them,  and  in  the  complaint  judgment  is  asked 
against  *'said  defendants."  The  same  forms  of  expression  as  are 
herein  employed,  are  those  ordinarily  used  in  actions  against  the  in- 
dividual members  of  a  partnership  on  a  partnership  contract.  Such 
being  the  case,  we  see  no  reason  why  we  should  construe  the  action 
to  be  one  brought  under  section  388.  In  an  action  brought  under 
this  section  it  is  not  necessary  to  name  all  of  the  associates  as  defend- 
ants. In  fact,  the  association,  designated  by  its  common  name,  is  the 
only  defendant,  and  the  judgment  authorized  is  one  binding  only  the 
joint  property  of  the  association.  It  will  thus  be  seen  that  the  judg- 
ment here  rendered  is  not  in  accordance  with  either  sections  388  or 
414  of  the  Code  of  Civil  Procedure.  Under  the  former,  there  can  be 
no  judgment  against  the  separate  property  of  any  associate,  and,  un- 
der the  latter,  no  judgment  is  allowed  against  the  joint  property  at 
all. 

We  are  of  opinion  that  this  is  an  action  against  the  individual 
partners  doing  business  under  the  firm  name  of  Knox  &  Osborne  on 
partnership  contracts,  and  in  such  case,  under  section  414,  Code  Civil 
Procedure,  the  plaintiffs  can  only  proceed  against  the  parties  served. 
The  foregoing  views  dispose  of  the  case,  and  render  it  unnecessary 
to  pass  on  the  constitutional  question  discussed  by  counsel.  The 
plaintiffs  are  entitled  to  judgment  against  Bobinson,  Knox,  and  Os- 
borne, who  were  served  with  process,  but  not  against  the  Elys,  who 
were  not  served.  The  judgment  should  then  be  modified  by  striking 
therefrom  the  names  of  the  Elys,  allowing  it  to  stand  as  against  the 
served  parties. 

The  cause  is  remanded  to  the  court  below,  with  a  direction  to  mod- 
ify the  judgment  as  above  indicated. 

Ordered  accordingly. 

We  concur :     Sharpstein,  J. ;  Myrick,  J. 


MoKELUMNB  &  Campo  Seco  Canal  &  MiN.  Co.  f>.  Knox  and  otliers.     (No.  8,622.) 

Filed  June  23,  1885. 

jjepartmcnt  2.  Appeal  from  the  superior  court  of  the  countv  of  Calaveras.  The 
facts  in  this  case  were  the  same  as  those  in  Davidnon  v.  Knox,  (No.  8,621,)  ante,  413. 

(Jatter  P.  Pomeroy  and  Ira  IT.  Heed,  for  appellants,  S.  P.  and  P.  V.  R.  Ely. 

Scrivener  dt  Boone^  for  the  other  appellants. 

W.  K  Bouc?ier,  for  respondents. 

By  the  CouiiT.  This  case  is  similar  in  all  controverted  points  to  that  of  David' 
9on  T.KnoXf  No.  8,621,  ante,  413,  and  on  Ihe  authority  of  that  case  the  cause  is 
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remanded  to  the  court  below,  with  direction  to  modify  the  judgment  hr  striking 
out  the  Dames  of  tlie  Ely  defendants,  and  allowing  it  to  stand  against  liobinson, 
Knox,  and  Osborne.    ISo  ordered. 


JUZIX  V,  CiTT  AND  CoUNTY  OF  SaN  FbANCIBCO.      (No.  8,983.) 

Filed  June  23, 1885. 

Department  1.  Appeal  from  the  superior  court  of  the  city  and  coun^  of  Ban 
Francisco.  The  facts  in  this  case  were  similar  to  those  in  Lihn  r,  San  Francttco, 
4  Pac.  Rbf.  965. 

Wm.  Oraig,  for  appellant. 

J,  O.  BaUs,  for  respondent. 

Bt  the  Ck>UBT.  On  authority  of  Lehn  ▼.  Citp  and  O&urUy  of  San  Frandico,  4 
Pac.  Hep.  966,  and  cases  there  cited,  the  judgment  and  order  are  affirmed. 
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SUPREME  COURT  OF  CALIFORNIA. 

(67  Cal.  156)  

People,  etc.,  v.  Bartlett  and  others.     (No.  11,044.) 

Filed  June  23, 1885. 

Qas  Francisco— New  Citt  HalI/  Commission — Sfectal  Legtslatiok.  . 

The  California  act  of  March  34,  1876,  establishing  a  new  city  hall  commis- 
sion, and  providing  for  the  construction  and  completion  of  the  new  city  hall  in 
San  Francisco,  is  not  open  to  the  oojection  that  it  is  an  attempt  by  special  leg- 
islation to  deprive  the  supervisors  of  all  discretion  with  respect  to  a  local  im- 
provement, and  is  valid ;  and  under  it  the  new  city  hall  commission  continues 
until  the  amounts  raised  by  taxation  for  the  new  cit}'  hall  fund  should  be  ex- 
pended on  contracts  made  by  it,  and  under  its  direction,  or  that  of  the  architect. 

In  Bank.  Appeal  from  superior  court  of  the  city  and  county  of  San 
Francisco. 

E.  C.  Marshall,  Atty.  Gen.,  and  Cary,  Sullivan  d  Sullivan,  for  ap- 
pellants. 

Jno.  L,  Love  and  Jno.  F.  Swift,  for  respondents. 

By  the  Couet.  ].  The  act  of  March  24, 1876,  "to  provide  for  the 
completion  of  the  building  known  as  the  *  NewCity  Hall,' "  St.  1876-76, 
p.  461,  is  not  subject  to  the  objection  that  it  is  at  attempt,  by  special 
legislation,  to  deprive  the  supervisors  of  all  discretion  with  respect  to 
a  local  improvement.  In  People  v.  Lynch,  51  Cal.  33,  it  was  held  that 
the  ultimate  determination,  which  shall  conclude  the  tax-payers  of  a 
city  with  reference  to  municipal  improvement  to  be  paid  by  them, 
must  be  that  of  the  appropriate  local  legislature.  The  statute  before 
us  leaves  with  the  local  legislature  the  power  of  deciding  whether  the 
work  upon  the  new  city  hall  shall  or  shall  not  proceed  as  therein  pro- 
vided.   The  eleventh  section  of  the  act  reads : 

**In  the  event  that  the  board  of  supervisors  shall  deem  it  expedient  to  con- 
tinue the  construction  of  the  new  city  hall  in  the  mode  and  manner  prescribed 
in  this  act,  they  are  hereby  authorized  and  empowered  to  express  such  judg- 
ment, by  resolution  or  order,  in  such  form  as  they  may  deem  proper." 

The  plain  intention  of  the  law  is  not  to  impose  upon  the  super- 
visors the  duty  of  levying  any  tax  to  be  applied  to  the  construction  of 
the  building,  or  to  expenses  connected  therewith,  unless  they  shall 
first  "by  resolution  or  order"  determine  to  proceed  under  the  act. 

The  complaint  fails  to  allege  that  the  board  of  supervisors  did  not 
''express  their  judgment"  th&t  it  was  expedient  to  continue  the  con- 
struction. 

2.  The  complaint  avors  that  the  term  of  ofiSce  of  the  city  hall  com- 
missioners "under  said  pretended  act  of  the  legislature  of  March  24, 
1876,"  expired  on  the  eighteenth  of  January,  1883.  In  the  points 
on  file  it  is  suggested  that  the  office  ceased  to  exist  in  July,  1881. 

On  the  part  of  respondents  it  is  claimed  the  commissioners  must 
remain  in  office  until  the  new  city  hall  shall  actually  be  completed. 
Section  17,  p.  466.  Appellants  contend  with  much  force  that  the 
v.7p,no.8— 27 
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words  in  the  seventeenth  section,  "erected  or  completed  as  in  this  act 
provided,"  require  that  the  building  shall  be  considered  as  completed, 
within  the  meaning  of  the  law,  when  the  moneys  raised  under  its  pro- 
visions are  employed  in  the  manner  by  the  statute  directed.  Conced- 
ing the  last  to  be  the  correct  interpretation,  the  demurrer  to  the  com- 
plaint was  properly  sustained.  Under  the  eleventh  section  of  the  act 
of  1376,  the  supervisots  were  not  empowered  to  levy  or  provide  for 
the  collection  of  any  tax  to  complete  said  building  after  the  expiration 
of  the  fiscal  year  1880-81.     Section  12  provides: 

**Tlie  commissioners  in  each  fiscal  year  may  make  contracts,  and  expend, 
in  the  construction  of  said  building,  a  sum  equal  to  tlie  estimated  receipts  of 
the  fund  during  the  current  fiscal  year,  but  no  larger  or  greater  sum." 

We  do  not  understand  it  was  the  duty  of  the  commissioners  to 
make  contracts  or  to  expend  (in  anticipation)  all  the  estimated  re- 
ceipts of  the  year,  but  that  they  were  prohibited  from  contracting  for 
the  expenditure  of  more  than  such  estimated  receipts.  Indeed  the 
moneys  actually  collected  for  the  new  city  hall  fund  in  each  of  the 
four  years  for  which  the  tax  was  levied  may  have  been  more  than  the 
estimate  of  the  commissioners  for  each  of  the  years.  It  seems  clear 
that  it  was  intended  the  new  city  hall  commission  should  continue 
until  the  amounts  raised  by  taxation  for  the  new  city  hall  fund  should 
be  expended  under  contracts  made  by  the  commissioners,  and  under 
their  directions  or  that  of  the  architect.  The  complaint  does  not  show 
that  there  remain  no  moneys  in  the  new  city  hall  fund  to  be  expended 
by  the  commissioners  under  the  provisions  of  the  act  of  1876,  or  that 
there  remains  no  work  uncompleted  which  was  regularly  contracted 
for  by  the  commissioners. 

Judgment  affirmed. 


(67  Cal.  164) 

Doyle  v.  Callaghan.    (No.  8,799.) 

Filed  June  23,  1885. 

CoNVEnsTON— Deceit— Statdte  op  Limftations. 

Where  the  complaint  in  an  action  alleged  the  conversion  of  certain  stock 
Dy  defendants,  who  were  bailees  thereof,  and  that  defendants  thereafter  induced 
the  owner  of  the  stock,  by  means  of  fraud,  to  release  them  from  all  claims  and 
demands  against  them,  and  the  owner  subsequently  assigned  said  stock,  to- 
gether with  all  claims  and  demands  against  the  defendants  **  growing  out  of 
said  fraudulent  deceit,*'  to  plaintiff,  who  thereon  demanded  possession  of  the 
stock,  which  was  refused,  the  cause  of  action  thereon  grew  out  of  the  conver- 
sion of  the  stock  by  defendants,  and  not  out  of  the  deceit  or  frautl  by  which 
the  release  was  procured,  and  the  running  of  the  statute  of  limitations  com- 
menced from  the  date  of  the  conversion. 

Department  2.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco 

Flovrnoj/,  Mhoon  dt  Floiirnoy  and  Wal.  J.  Tusha  and  Thos.  F. 
Barryy  for  appellant. 

Lloyd  ds  Woody  for  respondent. 

Shar£st£IN,  J.     The  allegations  of  the  complaint  are  to  the  efiFect 
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that  one  CasSerly  deposited  certain  stocks  with  the  defendants  for 
*afe-keeping,  and  authorized  them  to  receive  the  dividends  and  pay 
:the  assessments  thereon.  Afterwards  he  duly  demanded  the  stocks, 
and  the  defendants  refused  to  deliver  them  to  him.  After  that  he 
was  induced,  by  their  false  and  fraudulent  representations,  to  exe- 
-cute  and  deliver  to  them  a  release  in  writing  of  all  his  claims  and 
demands  against  them.  Subsequently  he  assigned  said  stocks,  and 
■all  his  claims  and  demands  against  the  defendants,  "growing  out  of 
the  said  fraudulent  deceit,"  to  the  plaintiff,  who  thereafter  demanded 
of  the  defendants  the  delivery  of  said  stocks  to  him.  They  refused, 
"to  his  damage  $500,000,"  for  which  sum  he  demands  judgment 
against  them. 

The  refusal  of  the  defendants  to  deliver  Casserly's  stocks  to  him  on 
his  demand,  constituted  a  conversion  of  his  property  by  them  for 
which  he  might  at  once  have  commenced  an  action.  But  no  such 
Action  was  commenced  within  the  period  prescribed  by  law  for  the 
commencement  of  actions  of  that  character;  and  the  complaint  was 
demurred  to  on  that  ground,  among  others.  The  demurrer  was  sus- 
tained, and  whether  properly  or  not  is  the  only  question  which  we 
have  to  consider.  The  appellant  insists  that  it  was  not,  for  the  reason 
that  the  action  is  brought  to  recover  damages  for  the  fraud  and  de- 
ceit practiced  on  Casserly,  and  the  cause  of  action  must  be  deemed 
not  to  have  accrued  until  he  discovered  the  facts  constituting  the  fraud, 
which  it  is  alleged  he  did  not  discover  until  within  three  years  before 
the  commencement  of  this  action. 

If  this  is  an  action  for  relief  on  the  ground  of  fraud,  as  contradis- 
tinguished from  an  action  of  trover,  the  cause  of  action  must  be 
deemed  to  have  accrued  when  Casserl}"  first  discovered  the  facts  con- 
stituting the  fraud  and  not  before.  Code  Civil  Proc.  338.  But  if 
the  facts  stated  in  the  complaint  constitute  a  case  of  wrongful  con- 
version of  personal  property  by  the  defendants,  of  which  Casserly 
was  advised  more  than  three  years  before  the  commencement  of  this 
action,  the  demurrer  was  properly  sustained.  More  than  three  years 
before  the  commencement  of  this  action  Casserly  demanded  of  the 
defendants  his  stocks,  and  they  refused  to  deliver  them  to  him.  He 
then  discovered  that  they  had  wrongfully  converted  his  property  to 
their  own  use.  After  that  he  released  them  from  all  claims  and  de- 
mands which  he  had  against  them.  They  had  previously  wrongfully 
converted  his  stocks  to  their  own  use,  and  he  knew  it.  Viewed  in 
that  light  the  release,  if  it  related  in  any  way  to  that  transaction,  re- 
leased the  defendants  from  any  claim  or  demand  which  Casserly  had 
against  them  for  the  wrongful  conversion  of  his  property,  and  might 
be  set  up  as  a  defense  to  an  action  based  upon  such  conversion.  But 
if  set  up  as  a  defense  in  such  an  action,  it  might  be  avoided  by  show- 
ing that  it  was  obtained  by  fraud.  This  action  is  not  brought  to  hare 
said  release  canceled.  And  until  it  is  interposed  as  a  defense  in  some 
action  brought  by  the  plaintiff  against  the  defendants  to  recover  Cas- 
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sedy^B  stooks,  or  damages  for  the  conversion  of  them,  it  cannot  cause 
any  damage  to  the  plaintiff.  It  was  not  by  or  through  the  release 
that  possession  of  the  stocks  was  obtained,  or  that  they  were  wrong- 
fully converted.  And  the  wrongful  conversion  of  them  constitutes 
the  gravamen  of  the  plaintiff's  complaint,  as  we  construe  it. 

It,  therefore,  appearing  by  the  complaint  that  the  plaintiff's  cause 
of  action  is  barred  by  subdivision  3,  §  338,  Code  Civil  Proc,  we  must 
hold  that  the  demurrer  was  properly  sustained^  and  affirm  the  judg- 
ment. ) 

Judgment  affirmed. 

We  concur :    Mybiok,  J. ;  Thornton,  J. 


(67  Cal.  147) 

Banf  gb  Ueiah  v.  Shoemaeb,  Ex'x.     (No.  8,745.)  . 

Filed  June  23, 1885. 

Estates  of  Decedents— Claois  against— Statute  of  Limitations.' 

The  statute  of  limitations  commences  to  run  against  a  rejected  claim  on  the 
estate  of  a  decedent  from  the  time  of  its  actual  rejection  by  the  personal  rep- 
resentative of  decedent,  and  not  from  an  implied  rejection  by  failure  or  refusal 
of  the  decedent's  representative  to  indorse  a  refusal  or  rejection  within  10 days 
after  presentation,  as  such  refusal  or  neglect  may,  at  the  option  of  the  claim- 
ant, be  deemed  equivalent  to  a  rejection  after  such  time. 

Department  2.  Appeal  from  superior  court  of  the  county  of  Men- 
docino. 

T.  L.  Carothers  and  Henley,  Whipple  &  Oatcs,  for  appellant. 

A.  B.  Ware,  for  respondent. 

Thornton,  J.  The  court  is  of  opinion  that  the  rejection  referred 
to  in  section  1498,  Code  Civil  Proc,  from  the  date  of  which  the  time 
for  bringing  an  action  on  %  rejected  claim  begins  to  run,  is  an  actual 
rejection  of  the  claim  by  the  personal  representative  of  a  deceased 
person,  and  chat  it  has  no  reference  to  the  refusal  by  or  neglect  of 
the  personal  representative  to  indorse  on  the  presented  claim  a  re- 
fusal or  rejection  for  10  days  after  the  claim  has  been  presented  to 
him.  Such  refusal  or  neglect  to  indorse  may,  at  the  option  of  the 
claimant,  be  deemed  equivalent  to  a  rejection  on  the  tenth  day  after 
the  presentation.  Section  1498,  Code  Civil  Proc.  This  clause  is  in- 
serted only  to  enable  the  claimant  to  bring  his  action  after  the  lapse 
of  the  tenth  day,  if  he  so  elect,  on  the  occurrence  of  such  neglect  or 
refusal.  But  the  period  in  which  the  action  is  barred  does  not  com- 
mence to  run  in  any  event  until  after  the  actual  rejection  of  the  claim 
by  an  indorsement  to  that  effect.  It  does  not  appear  from  the  com- 
plaint that  the  claim  has  ever  been  actually  rejected.  We  therefore 
think  the  action  was  commenced  in  time,  though  it  was  brought  more 
than  three  months  after  the  deemed  rejection. 

It  follows  from  these  views  that  the  court  erred  in  sustaining  the 
demurrer  to  the  complaint,  and  the  judgment  must  be  reversed,  and 
cause  remanded  to  the  superior  court  of  Sonoma  county,  with  a  di- 
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rection  to  that  court  to  overrule  the  demurrer,  and  for  such  other  pro- 
ceedings as  may  be  in  conformity  with  law. 
So  ordered. 

We  concur:     Shabpstbin»  J. ;  Mybige,  J« 


(2  Cal.  Unrep.  486) 

Allen  v.  Holt  and  others.     (No.  8,997.) 

Filed  June  2^,  1885. 

€k>MPLAiKT  IN  Ejectment.— AiiUCGATTONS  of  Ownbrbhif. 

In  an  action  of  ejectment,  a  complaint  that  alleges  ownership  in  fee  in  plain- 
tiff, and  an  ouster  by  defendant  on  a  day  named,  before  commencement  of  the 
action,  is  sufficient,  without  further  alleging  that  plaintiff  was  the  owner  in 
fee  at  the  commencement  of  the  action.  (On  authority  of  iSalmon  v.  SymontU, 
24  Cal.  264.) 

Department  2.  Appeal  from  superior  court  of  the  city  and  county 
of  San  Francisco. 

Saffold  dt  MenXf  for  appellant. 

H.  A.  Powell  and  F.  M.  Husted,  for  respondent. 

Thornton,  J.  Appeal  from  an  order  granting  a  new  trial.  The 
complaint  in  this  case  states  facts  sufficient  to  constitute  a  cause  of 
action.  The  point  as  to  the  averment  of  ownership  is  settled  by  the 
case  of  Salmon  y.  Symonds,  24  Gal.  264.  See,  also,  Kidder  v.  Ste^ 
vens,  60  Cal.  414;  Van  Rensselaer  v.  Bonesteel,  24  Barb.  370;  TeeU 
shorn  v.  HuU,  30  Wis.  167.  The  court  therefore  erred  in  granting  a 
new  trial  on  the  ground  that  the  complaint  was  defective  in  not  stat- 
ing a  cause  of  action.  We  see  no  ground  on  which  the  order  can  be 
sustained.  The  order  is  reversed,  and  cause  remanded,  with  direc- 
tions to  the  court  below  to  deny  the  motion  for  a  new  trial. 

So  ordered. 

We  concur:     Shabpstein,  J.;  Mybice^  J. 


(67  Cal.  141) 

Dubyea  and  others  v.  Boucheb  and  others.     (No.  8,764.) 
Filed  June  22, 1885. 

1.  Location  gf  Mining  Claim— Notice  of— Eurob  in  Description. 

The  description  in  a  notice  of  location  of  a  mining  claim,  specifying  the  num- 
ber of  acres  claimed,  is  sufficient,  if  it  designate  the  land  by  the  adjoining  tracts 
on  the  north,  east,  and  south,  and  by  unoccupied  lands  on  the  west ;  and  the  in- 
sertion of  the  wrong  legal  subdivisions  will  not  invalidate  it. 

2.  De^ds— Description  in,  how  Construed. 

It  is  a  rule  of  construction  of  deeds  that  as  soon  as  there  is  an  adequate  and. 
sufficient  description,  with  convenient  certainty  of  what  is  intended  to  pass  by 
the  particular  instrument,  an  erroneous  addition  will  not  vitiate  it.  So  much 
of  the  description  as  is  false  will  be  rejected,  and  the  instrument  will  take 
effect  if  a  sufficient  description  remains  to  ascertain  its  application. 

Department  2.     Appeal  from  superior  court  of  the  county  of  Cal- 
averas. 
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W.  E.  Turner,  for  appellants. 

Luis  d  McFarland  and  A,  C.  Adams,  for  respondents. 

Thornton,  J.  We  think  that  the  location  of  the  mining  claim  by 
plaintiflFs  in  July,  1876,  was  made  in  accordance  with  law,  and  in- 
cluded the  10  acres  in  controversy.  The  notice  as  recorded  and  posted 
was  suflScient.  It  described  the  land  by  the  adjoining  tracts  on  the 
north,  east,  and  south,  and  on  the  west  by  unoccupied  lands.  As  the 
claim  was  for  30  acres,  its  boundary  on  the  west  could  be  easily  de- 
termined. It  makes  no  difference  that  the  wrong  legal  subdivisions 
are  inserted  in  the  notice.  These  may  be  rejected  as  false  where  the 
remaining  description  sufficiently  identifies  the  land  in  accordance  with 
the  maxim, /aZ^a  descriptio  non  nocet  cum  de  corpore  constat.  Broom, 
Leg.  Max.  605;  1  Greenl.  Ev.  §  301.  Th«*  rule  may  be  thus  stated: 
As  soon  as  there  is  an  adequate  and  sufficient  description,  with  con- 
venient certainty  of  what  is  intended  to  pass  by  the  particular  instru- 
ment, an  erroneous  addition  will  not  vitiate  it.  So  much  of  the  de- 
scription as  is  false  will  be  rejected,  and  the  instrument  will  take 
effect  if  a  sufficient  description  remain  to  ascertain  its  application. 
The  court  finds  that  the  plaintiffs  did  work  on  the  land  in  dispute,  and 
there  is  evidence  to  support  it. 

It  is  urged  that  the  finding  of  the  court  below  as  to  the  location  of 
the  defendants  Gleason  and  O'Neil  of  the  10  acres  in  controversy  is 
contrary  to  the  evidence,  inasmuch  as  the  10  acres  are  described  in 
the  finding  as  being  in  the  south-west  quarter  of  section  13,  township 
5  N.,  range  11  E.  The  evidence  shows  beyond  dispute  that  the  tract 
of  10  acres  is  in  the  south-east  quarter,  and  therefore  the  finding  is 
not  sustained  by  the  evidence.  But  the  other  findings,  which  are  sus- 
tained by  the  evidence,  and  the  conclusions  of  law  which  are  properly 
deduced,  show  that  the  plaintiffs  are  entitled  to  a  judgment  in  their 
favor  if  the  description  of  the  land  in  the  finding  was,  as  it  should  be, 
the  south-east  quarter.  Under  such  circumstances  the  cause  should 
not  be  sent  back  for  a  new  trial. 

Judgment  and  order  affirmed. 

Wo  concur:     Sharpstein,  J.;  Myriok,  J. 


((17  Cal.  149) 

jMcCiREGOR,  Adm*x,  etc.,  V.  Donnelly.     (No.  8,967.) 

Filed  June  23,  1885. 
Swamp  and  Overflowed  Lands — Contract  for  PcrRcnASE  of— Valtdttt  of. 
Where  parties  enter  into  a  contract,  whereby  one  is  to  make  application  for 
and  purchase  swamp  and  overflowed  lands,  under  the  California  act  of.  April 
27,  1863,  for  the  use  and  heneflt  of  the  latter,  and,  in  pursuance  thereof,  such 
purchase  is  made,  and  certificate  of  purchase  thereafter  issued  to  the  purchaser, 
an  action  cannot  be  maintained  to  compel  the  specific  delivery  of  the  certifi- 
cate, under  the  original  contract,  as  such  contract  was  illegal  in  its  inception, 
and  violative  of  the  act  of  18()3;  and  the  parties  thereto  being  in  pari  delicto^ 
neither  should  be  allowed  to  recover. 

Department  2.    Appeal  from  superior  court  of  the  county  of  Mon- 
terey. 
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J.  jD.  H.  Chamberlain  and  James  Hanna,  for  appellant. 

S.  M.  Buck,  for  respondent. 

Thobnton,  J.  In  this  case  the  evidence  shows,  and  it  is  substan- 
tially found,  that  by  an  arrangement  made  between  John  McGregor, 
plaintiff's  testator,  and  S.  S.  Soule,  the  former  made  an  affidavit  and 
application  for  the  purchase  from  the  state  of  certain  swamp  and 
overflowed  lands,  lying  in  the  county  of  Humboldt,  for  the  use  and 
benefit  of  the  latter.  Soule  was  to  pay  the  cost  and  expense  attend- 
ant on  the  application  to  purchase,  and  such  cost  and  expense  were 
either  paid  by  him,  or  by  Byan  claiming  under  him.  To  state  the 
facts  more  particularly,  Soule  paid  the  county  surveyor  all  his  fees, 
charges,  and  expenses  for  surveying,  platting,  and  making  the  field- 
notes  of  the  land  covered  by  the  application.  He  paid  the  20  per 
cent,  of  the  purchase  price  of  the  lands  and  the  first  year's  interest 
on  the  remainder  of  the  price.  At  this  stage  in  the  proceeding  to 
purchase,  Soule  substituted  Byan  in  his  place,  and  Byan  after  this 
paid  whatever  expense  was  necessary  up  to  the  procurement  of  the 
certificate  of  purchase.  The  application  was  made  under  the  act  of 
April  27,  1863,  (see  St.  1863,  p.  591,)  on  the  twentieth  of  March, 
1865,  and  the  certificate  of  purchase  was  issued  on  the  nineteenth  of 
'January,  1866.  McGregor  died  testate  on  the  twelfth  day  of  Sep- 
tember, 1865.  The  certificate  after  its  issuance  got  into  the  hands 
of  Byan,  who  delivered  it  to  defendant,  to  whom,  after  the  certificate 
was  issued,  Byan  sold  and  conveyed  the  land  involved  herein.  The 
certificate  was  in  possession  of  defendant  when  this  action  was 
brought. 

The  plaintiff,  the  administratrix,  with  the  will  annexed,  of  John  Mc- 
Gregor, brings  this  action,  which  is  an  action  in  equity,  to  compel  the 
specific  delivery  by  defendant  of  the  certificate  of  purchase  to  her.  The 
action  here  is  brought  to  recover  the  result  or  fruit  of  the  arrangement 
or  contract  made  between  plaintiff's  testator  and  Soule.  Byan  and 
defendant  claim  under  this  arrangement,  and  are  in  privity  with 
Soule.  Byan  took  Soule's  place,  and  defendant,  Donnelly,  took  the 
place  of  Byan.  It  is  contended  on  behalf  of  defendant  that  this  con- 
tract .was  illegal  in  its  inception,  and  therefore  that  plaintiff  can- 
not recover  the  certificate  which  was  issued  upon  it.  We  are  of  opin- 
ion that  the  contention  of  the  respondent  is  sound.  The  contract, 
within  the  rule  laid  down  in  Churchill  v.  Anderson,  66  Cal.  56,  which 
we  approve,  is  violative  of  the  statute  by  authority  of  which  the  pur- 
chase in  this  case  was  attempted  to  be  made,  and  therefore  void.  In 
the  case  cited,  as  in  this,  the  proceeding  to  purchase  was  under  the  act 
of  1863  above  referred  to.  The  case  cited  was  in  regard  to  an  appli- 
cation  to  purchase  lieu  lands,  and  in  that  respect  it  differs  from  this; 
but  the  provisions  of  the  act  of  1863,  referred  to  in  the  opinion  in 
Churchill  v.  Anderson,  on  which  the  conclusion  is  there  reached,  ap- 
ply alike  to  the  swamp  and  overflowed  lands  involved  herein. 

We  are  of  opinion  that  the  intent  of  the  act  of  1863,  manifested  by 
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the  provisions  referred  to  in  the  case  in  56  Gal.  56,  was  plainly  that  the 
application  and  purchase  authorized  by  it  was  to  be  for  the  bene^t 
of  the  applicant  himself;  that  this  was  distinctly  the  policy  of  the  act, 
— a  policy  adopted  to  prevent  the  acquisition  of  large  tracts  of  land 
by  one  person  through  the  use  of  other  persons. 

The  affidavit  made  in  this  case,  as  required  by  the  statute,  states 
that  the  applicant  has  not  entered,  under  the  provisions  of  any  law  of 
this  state  providing  for  the  sale  of  swamp  and  overflowed  lands,  any 
other  land  which,  with  the  land  sought  to  be  purchased,  shall  exceed 
640  acres.  If  such  evasion  of  the  statute  as  is  attempted  in  this  case 
should  be  allowed,  it  would  be  a  very  easy  matter  for  one  who  had  ac- 
quired under  the  laws  above  mentioned  640  acres,  and  therefore 
could  not  take  the  oath  prescribed,  by  the  employment  of  others  who 
could  take  the  oath,  to  acquire  for  himself,  in  manifest  disregard  of 
the  intent  and  policy  of  the  act,  many  times  640  acres. 

It  is  contended  that  the  plaintiff  should  recover  because  she  does 
not  rely  on  the  illegal  contract  for  a  recovery  herein.  We  cannot  so 
understand  the  pretension  of  plaintiff.  It  is  true,  an  attempt  is  made 
to  eliminate  from  the  transaction  the  contract  altogether,  by  relying 
on  that  portion  which  McGregor  could  lawfully  do  if  acting  for  him- 
self, and  rejecting  everything  as  to  the  agreement  with  Soule.  But' 
the  contract  was  entire,  and,  as  was  said  by  Selden,  J.,  in  Tracy  v. 
Talmage,  14  N.  Y.  191:  ''It  is  contrary  to  all  the  rules  which  have 
been  applied  ,to  illegal  contracts  to  discriminate  between  their  differ- 
ent parts,  and  hold  one  portion  valid  and  the  other  void  J** 

Beliance  is  placed  in  this  case  by  plaintiff  on  the  affidavit  and  ap- 
plication of  McGregor,  the  fact  that  all  the  proceedings  were  taken 
in  his  name  to  effect  the  purchase,  and  the  further  fact  that  the  certif- 
icate of  purchase  was  issued  in  his  name.  But  every  step  taken, 
was  taken  in  pursuance  of  the  agreement  made  between  McGregor 
and  Soule.  Non  constat  that  the  affidavit  and  application  would 
ever  have  been  made  if  this  agreement  had  not  been  entered  into. 
McGregor  did  not  wish  to  purchase.  In  fact  he  did  not  purchase. 
He  paid  nothing,  and  never  intended  to  pay  anything.  He  was  a 
mere  dumb,  passive  instrument  in  the  hands  of  Soule  to  accomplish  a 
purpose  forbidden  by  law.  McGregor  assisted  Soule  in  this  illegal 
purpose  in  every  way  Soule  desired  his  assistance.  By  their  joint 
acts,  each  and  all  of  which  were  illegal,  a  result  forbidden  by  law  was 
accomplished.  Neither  McGregor,  nor  plaintiff  claiming  under  him» 
should  derive  any  benefit  from  it.  All  of  the  parties  concerned  are 
in  pari  delicto,  and  neither,  in  our  opinion,  should  be  allowed  to  re« 
cover.  See  Biggs  v.  Lanrence,  3  Term  B.  454;  Chigas  Y.Penaluna, 
4  Term  E.  466;  Waymell  v.  Reed,  5  Term  B.  599. 

We  make  this  remark  in  relation  to  defendant's  claims  set  up  in 
his  cross-complaint,  which  we  have  fully  examined.  Neither  at  law 
nor  in  equity  should  either  be  permitted  to  recover.  But  it  is  said 
the  evidence  showing  the  illegality  of  the  contract  came  from  Soule 
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and  Byan,  who  ^ere  incompetent  witnesses,  and  their  evidence  inad- 
missible under  section  1880,  Code  Civil  Proc.  The  action  of  plain- 
tiff is  not  one  against  an  executor  or  administrator  upon  a  claim  or 
demand  against  an  estate  of  a  deceased  person.  It  is  an  action 
brought  to  recover  something  claimed  to  belong  to  the  estate  against 
a  third  person,  brought  by  the  administratrix  to  enforce  a  demand  by- 
the  estate.  Under  such  circumstances  we  see  no  reason  why  8oule 
and  Byan  were  not  competent  witnesses,  and  their  testimony  admis- 
sible. The  parties  are  in  pari  delicto;  neither  can  recover,  and  in 
such  case  the  law  leaves  the  parties  as  they  were.  These  views  dis- 
pose of  the  case  and  it  is  unnecessary  to  say  anything  upon  the  other 
points  discussed  by  counsel. 

The  judgment  and  order  are  reversed  and  the  cause  remanded,  with 
a  direction  to  the  court  below  to  dismiss  the  action^  each  party  to  pay 
his  own  costs  in  that  court. 

We  concur:     Sharpstbin,  J. ;  Myrick,  J. 

m  Cal.  137) 

EscoLLB  V.  Pranks.     (No.  8,518.) 

Filed  June  23, 1885. 

BAiiBB— Estoppel  op  Cbbditorb  op  Vendor  to  Deitt  Validity. 

Where  the  creditor  of  a  vendor  of  personal  property,  subsequent  to  the  sale, 
recognized  the  vendee's  title,  and  caused  the  property  to  be  turned  over  to  the 
latter,  and  the  vendee  upon  the  faith  of  such  actd  took  the  pi-opertv  and  mode 
large  expenditures  in  its  care,  which  otherwise  he  would  not  have  done,  he,  the 
creditor,  cannot  then  question  the  validity  of  the  Rale  on  the  ground  that  it 
was  not  accompanied  by  an  immediate  delivery  and  continued  change  of  pos- 
session. 

Department  1.  Appeal  from  superior  court  of  the  county  of  Mon- 
terey. 

D.  Af.  Delmas,  for  appellant. 

W.  H.  Webb  and  J  as.  A.  Wall,  for  respondent. 

Boss,  J.  The  contest  in  this  casd  is  between  a  purchaser  of  per- 
sonal property  and  a  creditor  of  the  vendor,  A  certain  lot  of  sheep 
constitutes  the  subject  of  the  controversy.  It  is  not  denied,  and 
was  expressly  found  by  the  court  below,  that  the  plaintiff  bought  the 
sheep  from  the  owner,  one  Gout,  in  good  faith  and  for  value ;  but  it 
is  contended  by  the  defendant,  and  was  found  by  the  court  below  as 
a  fact,  that  the  sale  was  not  followed  by  an  immediate  delivery  and 
continued  change  of  possession.  This  finding  is  assailed  by  the  plain- 
tiff, upon  the  ground  that  it  is  contrary  to  the  evidence  in  the-  case, 
but  we  find  it  unnecessary  to  pass  upon  that  point,  for  the  reason 
that  it  appears  in  the  case  that  after  the  attachment  of  the  sheep, 
which  occurred  at  the  instance  of  the  creditor  of  Gout,  subsequent  to 
the  sale  by  the  latter  to  the  plaintiff,  the  creditor  whose  name  is 
Tresconi  sent  for  the  plaintiff  to  have  a  talk  about  the  sheep,  and  a 
settlement  of  the  matter.     He  said  to  plaintiff  that  Gout  and  one 


Digitized  by 


Google 


426  PAaFIC  REPORTER.  [CaL 

Despney  owed  him  money,  and  thai  he  bad  sued  them  for  it,  and  at" 
tached  the  sheep.  The  plaintiff  replied  that  he  had  bought  the  sheep 
from  Gout,  and  had  paid  him  $1.25  per  head  for  them.  Tresconi 
said  that  if  he  had  known  that,  he  would  not  have  attached  them,  and 
that  he  would  have  them  released  and  returned  to  the  plaintiff.  Plain- 
tiff told  Tresconi  not  to  do  so  if  he  thought  he  had  a  better  right  to 
the  sheep  than  plaintiff.  Tresconi  then  asked  plaintiff,  if  he  released 
the  attachment,  if  plaintiff  would  sue  him  for  damages,  to  which  plain- 
tiff responded,  "No."  Tresconi  then  caused  the  sheep  to  be  released, 
and  to  be  turned  over  by  the*  sheriff  to  the  plaintiff,  who  took  them, 
and  subsequently  expended  about  $400  in  and  abouli  the  care  of  them, 
which  ho  would  not  have  expended  but  for  the  conduct  of  Tresconi  in 
the  matter  of  the  release. 

Under  these  circumstances  Tresconi  cannot  be  heard  to  question 
the  sale  by  Gout  to  the  plaintiff,  upon  the  ground  that  it  was  not  fol- 
lowed by  an  immediate  delivery  and  continued  change  of  possession. 
The  sale  was  good  as  between  the  parties  to  it.  The  evidence,  as 
well  as  the  findings,  show  that  it  was  made  in  good  faith  and  for  full 
value,  and  that  there  was  no  intent  on  the  part  of  the  vendor  or 
vendee  to  hinder,  delay,  or  defraud  the  creditors  of  the  former.  If  a 
creditor  make  any  statement  or  agreement  in  effect  confirming  the 
sale,  "upon  the  faith  of  which  the  grantee  acts  as  he  would  not  oth- 
erwise do,  or  under  such  circumstances  that  his  subsequent  assertion 
of  his  rights  as  a  creditor,  if  permitted,  would  operate  as  a  fraud,  he 
will  be  held  to  have  confirmed  the  transfer."  Bump,  Fraud.  Con. 
458,  and  authorities  there  cited.  In  this  case  Tresconi  recognized 
plaintiff's  purchase,  released  his  attachment,  caused  the  sheep  to  be 
turned  over  to  the  plaintiff,  and  upon  the  faith  of  those  acts  the  plain- 
tiff took  the  sheep  and  expended  about  $400  in  and  about  their  care, 
which  he  would  not  otherwise  have  done.  After  all  this,  to  permit 
Tresconi  to  question  the  sale  would  be  to  countenance  a  palpable 
fraud  on  the  plaintiff. 

Judgment  and  order  reversed;  and  cause  remanded  for  a  new  trial. 

We  concur :     McKinstry,  J ;  McKee,  J. 

(67  Cal.  127) 

Main  v,  Casserly  and  others.     (No.  8,913.) 

Filed  June  23,  1885. 

Corporations— Contracts  Ultra  Vikkb — Promissory  Notes. 

A  corporation  that  has  received  and  retained  the  consideration  of  a  promis- 
sory note,  given  for  its  benefit,  cannot  deny  its  liability  thereon,  on  the  ground 
that  the  contract  was  ultra  vires. 

Department  1.  Appeal  from  superior  court  of  the  city  and  county 
of  San  Francisco. 

W,  S.  Goodfellow,  for  appellant. 

J.  IL  Smith,  for  respondents. 

McEjse^  J.     This  is  an  action  against  the  stockholders  of  a  corpo^ 
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ration,  organized  under  the  laws  of  the  state,  hy  the  name  of  "Lassen 
County  Land  and  Flume  Company,"  to  recover  judgment  upon  a  prom- 
issory note  in  words  and  figures  following  • 

"$8,250.  San  Francisco,  July  25, 1877. 

"Twelve  months  after  dcate,  for  value  received,  the  Lassen  County  Land  and 
Flume  Company  promise  to  pay  to  tlie  order  of  Henry  Toomy  eight  thousand 
two  hundred  and  fifty  (8,250)  dollars  in  United  States  gold  coin,  without  inter- 
est. In  case  of  non-payment  at  maturity,  this  note  shall  bear  interest  at  10 
per  cent,  per  annum  until  paid. 

feigned]  "Eugene  Casserlt,  President,  etc. 

Corporate  Seal.]  "F.  R.  Bunker,  Secretary." 

The  payee  of  the.  note  was  a  stockholder  of  the  corporation  and 
owner  of  5,500  shares  of  its  stock.  At  the  same  time  he  was  largely  in- 
debted to  the  corporation;  and  he  proposed,  if  the  company  would 
buy  his  stock  at  a  stipulated  price  atid  give  him  its  promissory  note 
to  secure  payment  of  the  same,  that  he  would  negotiate  a  sale  of  the 
note,  and  apply  the  moneys  which  he  received  for  it  in  payment  of 
his  debt  to  the  corporation.  ThQ  company  agreed;  purchased  the 
stock  by  the  formalities  required  by  law;  and  executed  and  delivered 
to  him  the  note  in  suit,  which  he  sold,  indorsed,  and  delivered  to  the 
plaintiff  before  maturity ;  and,  out  of  the  moneys  received  in  the  trans- 
action, he  paid  into  the  tredsury  of  the  corporation  several  thousand 
dollars  in  satisfaction  and  discharge  of  his  indebtedness  to  the  cor- 
poration. By  the  executed  agreement  the  company  has  therefore  re- 
ceived 5,.500  shares  of  stock  and  several  thousand  dollars,  which  it 
proposes  to  keep,  and  repudiate  its  promissory  note,  upon  the  ground 
that  the  transaction  was  ultra  vires  and  void. 

Assuming  that  the  contract  of  purchase  was  ultra  viresy  the  law 
does  not  allow  a  corporation  to  retain  the  benefits  which  it  has  received 
from  the  contract  and  escape  liability  upon  it.  "The  invalidity  of  a 
contract,"  says  Mr.  Sedgwick,  in  his  work  on  Statutory  and  Consti- 
tutional Law,  p.  73,  "is  subject  to  the  equitable  exception  that,  al- 
though a  corporation  in  making  a  contract  acts  in  disagreement  with 
its  charter,  where  it  is  a  simple  question  of  capacity  or  authority  to 
contract,  arising  either  on  a  question  of  regularity  of  organization,  or 
of  power  conferred  by  the  charter,  a  party  who  has  had  the  benefit 
of  the  agreement  cannot  be  permitted,  in  an  action  founded  upon  it, 
to  question  its  validity.  It  would  be  in  the  highest  degree  inequitable 
and  unjust  to  permit  the  defendant  to  repudiate  a  contract  the  fruits 
of  which  he  retains." 

The  exception  referred  to  is  founded  upon  the  fact  that  the  con- 
tract, though  invalid,  has  been  executed  in  the  interests  of  the  corpo- 
ration, and  for  its  benefit  and  advantage.  Where,  therefore,  it  has 
received  the  fruits  of  such  a  contract,  it  cannot  refuse  payment  on 
the  ground  that  it  had  no  power  to  contract.  It  would  be  otherwise 
if  the  contract  had  not  been  executed.  The  law  of  the  subject  is 
thus  expressed  in  Bradley  v.  Ballard,  65  111.  413: 
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'^  While  a  contract  remains  executory  the  powers  of  corporations  cannot  be 
extended  beyond  their  charter  limits  for  the  purpose  of  enforcing  it.  Not 
only  so,  but  on  the  application  of  a  stockholder  or  of  any  other  person  author- 
ized to  make  the  application,  a  court  of  chancery  would  interfere,  and  forbid 
the  execution  of  a  contract  ultra  vires.  *  *  *  But  if  one  of  the  contract- 
ing parties  proceeds  in  the  performance  of  the  contract,  expending  his  money 
and  his  labor  in  the  production  of  value,  which  the  corporation  appropriates, 
we  can  never  hold  the  corporation  excused  from  payment  on  the  plea  that 
the  contract  was  beyond  its  power. 

"  In  cases  of  such  a  character  courts  simply  say  to  corporations,  you  cannot, 
in  this  case,  raise  the  question  of  your  power  to  make  the  contract.  It  is 
sufficient  that  you  have  made  it,  and,  by  so  doing,  have  placed  in  your  cor- 
porate treasury  the  fruits  of  others'  labors,  and  every  principle  of  justice  for- 
bids that  you  be  permitted  to  evade  payment  by  an  appeal  to  the  limitations 
of  your  charter.  '* 

Upon  this  principle  rests  the  cases  of  Pixley  v.  Western  P.  R.  Co. 
33  Cal.  198,  and  FouLke  v.  San  Diego  dt  G.  S.  P.  R.  Co.  il  Cal.  865, 
decided  by  this  court. 

The  parties  contracted  that  in  case  of  non-payment  at  maturity, 
the  note  should  bear  interest  until  paid ;  and  there  was  no  error  in 
computing  interest  on  it  from  its  date  and  not  from  the  time  of  de- 
fault. Hackenherry  v.  Shaw,  11  Ind.  392;  Parvin  v.  Hoopes,  1  Mor- 
ris, 294. 

We  find  no  prejudicial  error  in  the  record.     Judgment  affirmed. 

We  concur:     McKinstry,  J.;  Boss,  J. 

(2  Cal.  Unrep.  486)  «_«_ 

GiLSON  V.  EoBiNSON.     (No.  8,2G8.) 
Filed  June  23, 1885. 

L  State  Laitos,  Pukchasb  of — Ckrtipicate,  CowcLUsrvENBss  as  to  TrruB. 

A  certificate  of  purcliase  issued  to  one  of  two  applicants  for  certain  state 
lands  Is  not  conclusive  (in  a  contest  to  determine  the  riglit  of  the  applicants 
to  acquire  title  from  the  state  to  such  land)  of  the  right  of  the  holder  of  such 
certificate  to  purchase  as  against  the  other  applicant  who  is  in  adverse  pos- 
seasion  of  the  land  ;  each  party  to  such  contest  must  prove  the  right  winch  be 
asserts  and  claims,  and  he  has  no  enforceable  claim  in  absence  of  proof  of  the 
facts  upon  which  such  right  depends. 

2.  Same— Cebtipicatb  of  Purchase  —  Effect  of  Issue  Before  Filtsq  Plat. 
A  certificate  for  the  purchase  of  state  lands  is  void  if  issued  before  the  plat 
of  survey  of  the  township  has  been  approved  by  the  government  officer  or  filed 
in  the  proper  office. 

Department  1.  Appeal  from  the  superior  court  of  the  county  of 
Monterey. 

Wm.  H,  Webby  for  appellants. 

r.  Beeman,  for  respondent. 

McKeb,  J.  This  is  a  contest  involving  the  right  to  acquire  titl^ 
from  the  state  to  the  south-east  quarter  of  section  36,  in  township  15 
S.,  range  2  E.,  Mount  Diablo  meridian.  The  right  was  awarded  to 
the  plaintiff,  and  from  the  judgment  defendant  appeals.  The  first 
application  to  purchase  was  made  by  the  defendant.     On  the  twenty- 
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first  of  October,  1870,  be  filed  his  application  in  the  office  of  the  sur- 
veyor general  of  the  state.  On  the  twenty-ninth  of  December,  1873, 
the  sarveyor  general  approved  it;  the  applicant  made  the  first  pay- 
ment as  required  by  the  statute  under  which  the  application  was 
made,  and  the  register  of  the  state  land-office  issued  to  him  a  certifi- 
cate of  "purchase. 

The  defendant  was  not  in  possession  of  the  land  when  be  applied 
to  purchase  it ;  and,  in  fact,  it  was  in  the  actual  adverse  possession 
of  another,  who  had  settled  upon  it  in  the  year  1869,  inclosed  part 
of  it  with  a  substantial  inclosure,  within  which  he  made  valuable  im- 
provements, and  resided  until  the' year  1871,  when  he  sold  and  con- 
veyed the  entire  tract  to  the  mother  of  the  plaintiff,  who,  having  en- 
tered under  her  deed,  occupied  and  used  the  land  until  1873,  when 
she  died  upon  the  land,  leaving  the  plaintiff,  as  her  only  son  and  heir 
at  law,  in  possession;  and  he  has,  since  her  death,  had  actual  pos« 
session.  The  approved  plat  of  the  survey  of  the  township  in  which 
the  land  is  situated  was  not  filed  until  the  twenty-seventh  of  Novem- 
ber,  1874;  and  after  the  same  had  been  filed,  the  plaintiff,  on  the 
thirteenth  of  January,  1875,  being  in  the  actual  possession  of  the  land 
described  on  the  plat  as  the  south-east  quarter  of  section  36,  range 
2  E.,  Mount  Diablo  meridian,  made  and  filed  an  application  to  pur- 
chase the  80  acres  of  the  said  quarter  section  upon  which  his  build- 
ing and  improvements  were  located ;  and  afterwards,  on  the  fifth  of 
April,  1876,  before  any  action  was  taken  upon  his  application,  and  be- 
fore any  intervening  adverse  rights  in  or  to  the  quarter  section  had 
accrued  or  attached,  he  amended  the  application  asking  to  be  allowed 
to  purchase  the  entire  quarter  section,  of  which  he  was  in  the  actual 
possession.  Each  applicant,  at  the  time  of  his  application,  was  qual- 
ified and  competent  to  purchase. 

In  the  trial  of  the  contest  the  defendant  gave  no  evidence  tending 
to  prove  that  in  the  application  which  he  made'he  based  his  right  to 
purchase  upon  occupancy  in  himself  or  want  of  occupancy  by  any 
one  else.  He  rested  his  right  solely  upon  the  approval  of  his  appli- 
cation by  the  surveyor  general,  and  upon  the  certificate  of  purchase 
issued  to  him  by  the  register  of  the  state  land-office,  and  payment  of 
the  first  installment  of  the  purchase  money.  But  the  certificate  of 
purchase  did  not  vest  him  with  the  title  to  the  land;  the  title  re- 
mained in  the  state,  and  the  payment  gave  him  merely  an  equity  as 
against  all  persons  who  had  not  a  prior  or  paramount  right  to  pur- 
chase from  the  state.  The  issuance  of  the  certificate  was  therefore 
not  conclusive  of  his  right  to  purchase,  as  against  the  plaintiff  who 
was,  in  fact,  in  the  adverse  possession  of  the  land.  Section  1925, 
Code  Civil  Froc,  declares  that  the  apparent  right  of  the  holder  of  such 
a  certificate  "may  be  overcome  by  proof  that,  at  the  time  of  the  loca- 
tion, *  •  *  the  land  was  in  the  adverse  possession  of  the  ad- 
verse party  as  those  under  whom  he  claims."  The  plaintiff,  being  in 
the  adverse  possession,  had,  therefore,  a  paramount  right  to  pur- 
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chase.  Conlan  v.  Quinby,  51  Gal.  413.  Besides,  as  to  him  the  cer- 
tificate was  void,  because  it  was  issued  before  the  plat  of  survey  of 
the  township  had  been,  by  the  government  officer,  approved  or  filed  in. 
the  proper  office.     Medley  v.  Robertson,  65  Cal.  396. 

Under  these  circumstances  the  defendant  could  not  predicate  a 
right  to  purchase  merely  upon  the  approval  of  his  application  by  the 
proper  officer  of  state.  No  presumption  arises  from  that  fact  in  bis 
favor,  that  his  application  stated  the  requisite  facts  to  entitle  him  to 
the  right.  In  a  contest  as  to  such  a  right  between  himself  and  an- 
other, each  party  is  an  actor,  and  he  is  bound  to  prove  the  right  which 
he  asserts  and  claims.  In  the  absence  of  proof  of  the  facts  upon 
which  the  right  depends,  he  has  no  enforceable  claim.  Hildebrand 
V.  Stewart,  41  Cal.  287;  Woods  v.  Sawtelle,  46  Cal.  391. 
udgment  affirmed. 

I  concur :     McKinstry,  J. 

I  concur  in  the  judgment :     Boss,  J. 

(67  Cal.  139) 

Campe  V.  Lassen.     (No.  9,877.) 

Filed  June  23,  1885. 

1.  JuRT8DTC*rioN— Judgment,  how  Pleaded. 

A  judgment  of  the  superior  court,, being  a  court  of  genernl  jurisdiction,  is- 
Bufficiently  pleaded  by  an  allegation  that  judgment  was  recovered  in  an  action 
pending  between  the  parties  in  the  superior  court  of  a  given  county,  and  Ihe 
facts  conferring  jurisdiction  need  not  1)6  alleged;  they  arc  presumed  by  law. 

2.  Fkaudulent  Conveyance— Actiok  to  Skt  Aside. 

Where,  in  an  action  to  set  aside  a  deed,  on  the  ground  that  it  was  made  to 
hinder,  delay,  and  defraud  the  plaintitf,  the  averments  of  the  complaint  are  not 
denied,  evidence  that  the  plaintiff  was  a  judgment  creditor  of  the  defendant 
need  not  be  offered  tq  sustain  an  allegation  thereof. 

Department  1.  Appeal  from  superior  court  of  the  county  of  Mon- 
terey. 

F.  J.  Castlehun,  for  appellant. 

Fox  <&  Kellogg,  for  respondent. 

McEeb,  J.  This  is  a  suit  in  equity  to  set  aside  a  deed  made  jy 
the  defendant  G.  Lassen  to  his  co-defendant,  on  the  ground  that  it 
was  made  to  hinder,  delay,  and  defraud  the.  plaintiff  of  his  judgment. 
At  the  trial  the  plaintiff  gave  no  evidence  that  he  was  a  judgment 
creditor  of  the  defendant  C.  Lassen,  and  t be  court  found  that  he  was 
not,  and  dismissed  the  suit*  But  the  complaint  contained  the  fol- 
lowing allegations,  which  were  not  denied : 

"That  on  the  nineteenth  day  of  September,  1883,  in  the  superior  court  of 
the  city  and  county  of  San  Francisco,  state  of  California,  said  plaintiff  recov- 
ered a  judgment  against  the  said  defendant,  C.  Lassen,  alia^  N.  C.  Lassen, 
for  $1,174.34,  principal  and  interest,  and  812  cost  of  suit,  in  an  action  wherein 
this  plaintiff  was  plaintiff,  and  the  defendant,  C.  Lai^isen,  lilias  N.  C.  Lassen, 
was  named  defendant. 
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"That  on  the  ninoteentli  day  of  September,  1883,  ^aid  Jtid^ebib  was  en- 
tered in  the  office  of  the  clerk  of  said  superior  court  of  the  county  of  San 
Francisco,  state  of  Ciilifornia,  and  on  the  fifteenth  day  of  November,  1883, 
a  transcript  of  said  judgment  was  filed  in  the  office  of  the  county  recorder  ot 
San  Mateo  county,  state  of  California,  the  county  in  which  said  defendants 
lived  at  the  time  said  action  was  begun,  and  in  which  they  still  live.'' 

If  well  pleaded  these  allegations  are  admitted  to  be  true;  and  we 
think  they  BuflSciently  present  an  issuable  fact  of  the  rendition  of  a 
judgment  in  favor  of  the  plaintiff  and  against  the  defendant  in  a  court 
of  general  jurisdiction.  It  is  contended,  however,  that,  the  facts  show- 
ing the  jurisdiction  of  the  court  should  have  been  stated.  In  other 
words,  it  should  have  been  stated  that  an  action  had  been  properly 
commenced  to  put  in  motion  the  jurisdiction  of  the  court  over  the 
subject-matter  of  the  action,  and  that  the  court  had  acquired  juris- 
diction of  the  parties  to  the  action.  But  the  allegation  is,  broadly,  that 
the  judgment  was  recovered  in  an  action  pending,  between  the  parties, 
in  the  superior  court  of  the  city  and  county  of  San  Francisco,  and 
the  legal  presumption  is  that  that  court,  being  a  court  of  general  juris- 
diction, had  jurisdiction  to  render  the  judgment.  In  pleading  a 
judgment  of  a  court  of  general  jurisdiction  there  is,  therefore,  no  ne- 
cessity for  averring  the  facts  which  confer  jurisdiction;  they  are  pre- 
sumed by  law.  The  findings  of  the  court  being  against  the  admis- 
sions of  the  pleadings,  the  judgment  appealed  from  is  erroneous. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings. 

We  concur:    McKinstry,  J.;  Sharpstein,  J. 

(67  Cal.  159) 

Haynor  v.  Mintzer.     (No.  9,765.) 
Filed  Juue  23,  1885. 

1.  TitusTS— Purchase  by  Trustee— Conspiracy  to  Defraud  BENEPicrARY. 

Trustees  are  guilty  of  a  fraud  on  their  cestui  que  trusty  \yheu  they  enter  into 
a  conspiracy  with  his  creditor,  whereby  the  creditor  procures  a  judgment 
against  the  ceatui  que  trusty  under  whicli  the  latier's  interest  in  the  trust-estate 
is  sold  under  execution,  and  conveyed  to  the  tinistecs  ;  and  the  trustees  will  bo 
compelled,  on  repayment  of  the  purchase  price,  to  recouvey  the  property  so 
acquired  to  the  cestui  que  trust. 

2.  Action  for  Reconveyance — Parties  to. 

All  persons  should  be  made  parties  to  an  action  to  compel  reconveyance  of 
property  which  was  fraudulently  conveyed,  who  are  interested  in  the  contro- 
versy or  may  be  affected  by  the  decree,  though  the  interests  of  all  may  not  be 
affected  alike;  and  in  the  final  disposition  of  the  case,  the  court  may  dismiss 
as  to  some  on  the  ground  that  they  have  no  interest  in  the  controversy,  nor  will 
be  affected  by  the  result. 

In  Bank.  Appeal  from  superior  court  of  tho  county  of  San  Ber- 
nardino. 

A.  B.  Hotchkiss,  for  appellants. 

Paris  d  OoodceU  and  Bennett  dt  Wiggington,  for  respondent. 

McKee,  J.  This  is  a  suit  in  equity  to  set  aside  a  money  judgment, 
declare  void  an  execution  sale  made  under  it,  and  annul  and  cancel 
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the  certificate  of  sale  and  sheriff's  deed  made  to  the  defendants;  or 
to  have  the  defendants,  the  grantees  named  in  the  deed,  adjudged 
trDstees  for  the  plaintiff,  in  respect  of  all  property  belonging  to  him 
and  transferred  to  them  by  the  sheriff's  deed,  and  to  compel  them  to 
reconvey  the  same  io  the  plaintiff  upon  such  terms  as  may  be  jast, 
etc.  Plaintiff  claims  to  be  entitled  to  the  relief  demanded,  upon  the 
ground  that  the  action,  in  ^hich  the  judgment  was  recovered,  was 
commenced  against  him  and  prosecuted  to  judgment  and  execution 
sale  by  the  plaintiff  in  the  action,  not  of  his  own  motion,  nor  in  his 
own  behalf,  but  at  the  instigation  of  the  defendants,  and  for  their 
benefit,  upon  an  arrangement  or  conspiracy  between  them  to  use,  un- 
der cover  of  the  plaintiff's  name,  the  proceedings  and  legal  process  in 
the  case  for  the  purpose  of  fraudulently  acquiring  to  themselves  Bay- 
nor's  interest  in  the  lands  and  premises  described  in  the  complaint. 
The  object  of  the  suit  is  therefore  to  obtain  restitution  from  the  de- 
fendants of  real  property  of  the  plaintiff  claimed  to  have  been  ac- 
quired, and  to  be  held,  by  them  by  fraud. 

The  frauds  by  which  it  is  claimed  the  defendants  acquired  the  prop- 
erty arose  out  of  th^  following  transactions :  Baynor  was  insolvent 
and  wholly  unable  to  pay  anything  to  bis  creditors;  but  he  claimed 
to  be  a  tenant  in  common  with  the  defendants,  Mintzer,  Fox,  Pea- 
cock, Hunt,  Cameron,  and  Davis,  to  the  extent  of  an  undivided  four- 
sevenths  interest  in  the  real  property  described  in  the  complaint; 
and  that  his  co-tenants  had  fraudulently  acquired  from  him  bis  in- 
terest, and,  after  acquiring  the  same,  had  organized  themselves  into 
a  corporation  by  the  name  of  the  Golton  Land  &  Water  Company,  of 
which  they  became  the  only  members  or  stockholders,  and  to  wbich 
they  transferred  the  entire  common  property,  which  constituted  the 
only  capital  stock  of  the  corporation,  and  tbe  same  was  apportioned 
among  them  according  to  their  respective  interests  in  the  property. 
Having  thus  acquired  title  to  the  property,  the  corporation  commenced 
an  action  to  quiet  title  against  Baynor,  and  to  enjoin  him  from  as- 
serting any  claim  to  the  property.  He  appeared  in  the  action  and 
filed  an  answer  containing  a  cross-complaint,  in  which  he  asked,  as 
afiSrmative  relief,  that  he  be  adjudged  the  owner  of  an  undivided  four- 
sevenths  interest  in  the  property  conveyed  by  his  co-tenants  to  the 
corporation;  and  that  they  and  the  corporation  be  adjudged  to  hold 
the  same  in  trust  for  him.  and  be  compelled  to  reconvey  it  to  him. 
On  the  final  hearing  of  the  case  tbe  court  decided  in  his  favor,  ad- 
judged that  he  was  the  owner  of  an  undivided  four-sevenths  of  the 
property  conveyed  to  the  corporation,  and  entitled  to  a  reconveyance 
of  the  same  from  the  corporation  and  the  other  defendants;  and  it 
commanded  them  to  execute  and  deliver  to  him  a  conveyance  of  the 
same.  With  that  adjudication  the  defendants  were  dissatisfied  and 
appealed  to  this  court.  On  the  hearing  of  the  appeal,  this  court,  at 
the  January  term,  1881,  modified  and  affirmed  the  judgment  of  the 
superior  court,  (see  Colton  Land  dc  Water  Co.  v.  Kay  nor,  57  Cal.  588  ;> 
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and  Eaynor's  ownership  and  interest  in  the  property  was,  by  that 
adjudication,  fully  and  legally  established. 

But'  pending  that  appeal,  the  appellants  in  the  action  set  to  work 
to  evade  the  judgment  appealed  from,  if  the  appeal  should  be  decided 
against  them.  For  that  purpose  they  stirred  up  the  creditors  of  Ray- 
nor  to  sue  him  upon  their  claims,  and  have  whatever  interest  in  the 
property  might  be  finally  adjudged  to  him,  levied  on  and  sold.  This 
they  did  by  intimations  that  the  corporation  would  buy  from  them 
whatever  interests  they  might  thus  acquire.  C.  P,  Clyde  was  one  of 
Baynor's  principal  creditors,  and  an  arrangement  was  made  with  him 
whereby  he  agreed  to  commence  an  action  upon  his  claim  of  $1,800 
against  Baynot-  and  prosecute  it  to  judgment,  execution,  levy,  and 
sak,  for  the  benefit  of  the  appellants,  who  were  to  pay  him  the  amount 
of  his  claim,  after  he  had  obtained  a  sale  of  the  property  under  the 
judgment,  and  transferred  to  them  the  certificate  sale.  Clyde  carried 
out  this  arrangement  by  commencing  an  action  against  Baynor,  in 
which  he  obtained  judgment  by  default,  upon  which  an  execution  was 
issued,  which  was  levied  upon  Baynor's  interest  in  the  property.  At 
the  exidcution  sale  Clyde  bought  the  property  in  his  own  name;  but 
the  sheriff  refused  him  a  certificate  of  sale  because  the  appellants 
failed  in  their  promise  to  pay  the  fees;  and  in  order  to  obtain  the 
certificate,  Clyde  agreed  with  them  to  take  $1,000  for  the  interest  in 
the  property  acquired  by  the  sale,  and  pay  the  sheriff's  fees.  That 
was  done,  the  fees  were  paid,  the  sheriff  issued  to  him  a  certificate  of 
sale,  which  he  immediately  assigned  to  appellants.  The  entire  trans- 
action was  commenced  and  consummated  pending  the  appeal. 

This  transaction  the  court  found  was,  in  itself,  an  open  attempt  to 
evade  the  judgment  appealed  from,  and  to  acquire  in  an  indirect  man- 
ner the  property  which  had  been  adjudged  to  Baynor,  and  also  a  con- 
tinuation of  the  scheme,  stamped  in  the  action  in  which  the  appeal 
was  pending,  as  "a  fraud  on  the  rights  of  Baynor  attempted  to  be 
carried  out  by  means  of  the  cloaked  machinery  of  a  corporation."  It 
therefore  ordered  all  the  defendants  in  the  action,  except  Clyde  and 
the  corporation,  as  trustees  of  Baynor's  title  in  the  property  acquired 
by  the  sheriff's  deed  on  the  Clyde  judgment  and  execution,  to  recon- 
vey  the  same  to  Baynor  upon  payment  of  the  $1,000,  and  interest 
thereon,  which  they  had  given  Clyde  for  the  assignment  to  them  of 
the  certificate  of  sale.  This  relief,  it  is  insisted,  "is  contrary  to  law 
and  equity,"  and  is  based  upon  findings  which  do  not  cover  the  issues 
raised  by  the  pleadings  in  the  case,  and  are  not  sustained  by  the  evi- 
dence. We  cannot  agree  with  this  contention.  The  evidence  sustains 
the  findings,  the  findings  cover  the  issues,  and  the  decision  and  judg- 
ment are  in  accordance  with  the  plainest  principles  of  equity.  When 
title  to  real  property  has  been  acquired  by  fraud,  the  true  owner  is 
entitled  to  bo  relieved  against  the  fraud,  and  to  be  reinvested  with 
his  ownership  upon  such  terms  as  may  be  just.  The  terms  upon 
which  the  relief  was  granted  were  just.  By  its  decree  the  court  un- 
v.7p,no.8— 28 
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did  the  wrong  which  had  been  done,  and  left  all  the  parties  to  the 
transaction  in  possession  of  their  legal  riglits  as  they  were  before  the 
assignment  of  the  certificate  of  purchase ;  Baynor  was  restored  to  his 
original  position  as  a  tenant  in  common  with  his  co-tenants  in  the 
property,  upon  paying  to  them  the  moneys  which  they  had  paid  to 
Clyde  for  his  interest  in  the  property.  Upon  receiving  that  money 
they  had  no  longer  any  right  in  his  property  which  they  could  in 
conscience  retain.  For  it  is  conceded  that,  originally,  Eaynor  was 
a  tenant  in  common  with  them  in  the  property,  and  when  they  as- 
sumed tlie  exclusive  possession  of  it  under  the  transactions  with  him 
and  the  instruments  in  writing  executed  by  him,  adjudicated  in  the 
case  of  the  Colton  Land  d  Water  Co.  v.  Baynor,  they  held  the  appar- 
ent legal  title  to  his  interest  in  the  common  property  in  trust  for  him. 
This  title,  whether  held  by  him,  or  by  them  in  trust  for  him,  vested 
him  with  the  right  to  his  share  in  the  property,  and  in  the  proceeds 
derived  from  it  under  the  arrangement  between  the  tenants  in  com- 
mon as  to  the  management  and  disposition  of  the  property  as  ad- 
judged in  that  case.  The  fact  that  the  co-tenants  in  exclusive  pos- 
session cloaked  themselves  in  the  garb  of  a  corporation,  and  conveyed 
the  property  to  themselves  in  the  corporate  name,  did  not  divest  Ray- 
nor  of  his  rights.  His  co-tenants  were  still,  in  the  shape  which  they 
saw  fit  to  assume,  the  trustees  of  his  legal  title,  and  that  fiduciary  re- 
lation continued  to  exist,  binding  them  in  all  their  transactions  with 
the  property,  to  the  observance  and  practice  of  good  faith  to  their  co- 
tenant  and  cestui  que  trust. 

From  the  obligations  of  that  relation  they  could  not  relieve  them- 
selves by  any  transfer  of  the  property  to  themselves  in  the  name  of  a 
corporation  into  which  they  changed  themselves,  nor  by  a  transfer  to 
any  other  person  who  knew  of  the  existing  relation,  nor  by  indirect 
and  crooked  attempts  to  acquire  the  trust  property  for  themselves.  Nor 
did  the  judgment  of  the  court,  in  the  case  of  the  Colton  Land  Jt  Water. 
Co.  V,  liaynor,  relieve  them  from  their  obligation,  or  discharge  them 
from  their  trust  as  to  the  plaintiff's  title.  That  judgment  established 
the  trust  and  decreed  its  performance ;  but  before  performance,  and 
while  proceedings  were  pending  to  revise  the  decree  itself,  they  at- 
tempted to  avoid  performance  by  the  acquisition  of  the  trust  property 
to  themselves  by  means  of  the  judgment  and  execution  sale,  x^gainst 
such  proceedings  the  plaintiff  was  entitled  upon  every  principle  of 
equity  to  be  relieved. 

There  was  no  substantial  error  in  overruling  the  demurrer  to  the 
complaint,  on  the  ground  that  the  complaint  did  not  contain  facts 
sufficient  to  entitle  the  plaintiff  to  any  relief,  or  that  several  causes 
of  action  were  improperly  united,  or  that  Clyde  and  the  Colton  Water 
Company  were  improperly  joined  as  defendants. 

The  complaint  contains  a  voluminously  specific  statement  of  facts 
constituting  the  alleged  frauds  by  which  the  defendants  acquired  to 
themselves  title  to  the  plaintiff's  property.     These  acts  of  fraud,  it 
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18  charged,  were  parts  of  one  entire  scheme  to  divest  the  plaintiff  of 
his  rights,  and,  although  numerous,  tbey  constitute  but  one  cause  of 
action,  upon  which  plaintiff  would  be  entitled  to  either  alternative  or 
discretionary  relief.  In  this  view,  Clyde  and  the  Colton  Land  &  Water 
Company  were  proper  parties.  Clyde  was  a  proper  party  because 
he  was  one  of  the  principal  actors  in  so  much  of  the  alleged  frauds^ 
which  were  the  basis  of  the  plaintiff's  action,  by  which  the  other  de- 
fendants, through  him,  acquired  the  trust  property.  In  the  investi- 
gation of  the  alleged  frauds,  and  the  relief  which  might  be  decreed  to 
the  plaintiff,  the  judgment  which  Clyde  recovered  against  Eaynor,. 
and  through  which  the  other  defendants  claimed  Eaynor's  title,  was 
directly  challenged,  and  he  had  a  right  to  be  beard  in  any  action  or 
adjudication  which  might  affect  the  validity  of  the  judgment  and  tho- 
proceedings  under  it. 

The  Colton  Land  &  Water  Company  was  also  a  proper  party,  be- 
cause the  complaint  alleged  ''that  the  defendant  the  Colton  Land  & 
Water  Company  claim's  to  have  acquired  some  interest  in  said  real 
property,  under  and  by  virtue  of  said  deeds  from  said  Clyde  and  said 
sheriff,  adverse  to  the  plaintiff,  which  claim  is.  invalid  and  without 
foundation."  It  is  a  general  rule  that  all  parties  interested  in  a  con-  ^ 
troversy,  or  who  may  be  affected  by  a  decree  rendered  therein,  should 
be  made  parties;  all  who  are  nominally  or  really  interested  may  there- 
fore be  joined,  although  the  interests  of  all  may  not  be  affected  aliko^ 
by  the  relief  which  may  be  granted,  and  the  court  may,  in  the  final 
disposition  of  the  case,  dismiss  as  to  some  of  them  on  the  ground 
that  they  neither  have  nor  claim  any  interest  in  the  controversy. 
Upon  the  face  of  the  complaint,  both  Clyde  and  the  corporation  were 
proper,  if  not  necessary,  parties  to  a  complete  determination  and  set- 
tlement of  the  questions  involved  in  the  controversy.  We  see  no  prej- 
udicial error  in  the  record. 

Judgment  and  order  affirmed 

We   concur:      Thornton,   J.;    Sharpstein,   J.;   McKinstry,    J.; 
Boss,  J. 


(67  Cal.  135)  - 

EoBiNsoN  17.  Irish- American  Ben.  Soc.     (No.  8,862.) 

riled  June  23,  1885. 

Benevolent  Association— Claim  fok  Benefits. 

Where  a  person,  who  is  a  member  of  a  benevolent  association  which  pays  a 
certain  allowance  in  case  of  illness,  on  compliance  with  certain  rcgulati«)ns,  on 
becoming  a  member,  assented  to  the  provisions  and  regulations  of  the  society, 
he  is  not  entitled  to  maintain  an  action  for  such  allowance  during  his  illness^., 
unless  he  show  compliance  with  such  regulations. 

Department  1.     Appeal  from  superior  court  of  the  city  and  counter 
of  San  Francisco. 

M.  C.  Hassett,  for  appellant. 
//.  A.  Pov^ll,  for  respondent. 
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Ross,  J.  The  defendant  is  a  benevolent  corporation  organized  un- 
der the  laws  of  the  state,  its  object  in  part  being  the  relieving  and 
assisting  of  its  sick  members.  The  plaintiff  became  a  member  in 
1869,  and  has  since  been  a  member  thereof  in  good  standing  and  en- 
titled to  all  its  benefits.  The  constitution  g^oveming  the  corporation 
provides  for  the  election  of  a  physician,  whose  duty  it  is  to  attend  the 
sick  members  and,  among  other  things,  ''give  a  certificate  of  bad 
health  when  applied  to  and  the  case  warrants  it."  It  is  also  provided 
by  the  constitution  that  *'any  beneficial  member  of  this  society  who 
is  sick,  and  receives  the  doctor's  certificate,  shall  be  entitled  to  eight 
dollars  per  week  during  the  continuance  of  his  illness,  provided  such 
sick  member  shall  not  be  absent  from  his  house  later  than  8  o'clock 
p.  M. ;  and  it  shall  be  the  duty  of  the  society's  physician  to  send  in  a 
written  statement  every  two  weeks,  stating  how  such  sick  member  is 
getting  on,  and  also  send  certificate  of  sickness  at  the  same  time, 
stating  the  nature  of  his  disease,"  etc.  It  is  further  provided  that  the 
board  of  trustees,  provided  for  by  the  constitution,  and  who  are  re- 
quired to  hold  their  regular  meetings  on  the  Friday  evening  preceding 
the  regular  meetings  of  the  society,  "shall  investigate  all  complaints 
connected  with  the  affairs  of  the  society,  and  the  recording  secretary 
shall  report  the  same  at  the  following  meeting.  They  shall  have  full 
power  to  act  in  all  cases  submitted  to  them  by  the  society,  and  from 
their  decisions  there  shall  be  no  appeal.  *  *  *  No  moneys  shall 
be  withdrawn  from  the  deposit  unless  by  a  majority  of  the  board  of 
trustees.  They  shall  also  examine  all  claims  of  members  for  sick 
allowance,  and  if  found  correct  order  the  same  paid." 

It  appears  from  the  record  that  on  the  third  of  October,  1881,  the 
plaintiff  demanded  of  the  society  payment  to  him  of  $352,  which  he 
claimed  to  be  due  him  as  sick  allowance,  accruing  subsequent  to  No- 
vember 29,  1880.  The  claim  was  presented  to  the  society  at  its  reg- 
ular monthly  meeting,  which  was  held  the  evening  of  the  day  of  the 
demand,  and  was  by  the  society  referred  to  its  board  of  trustees.  In- 
stead of  awaiting  the  consideration  and  determination  of  the  board, 
the  plaintiff,  within  a  few  days,  commenced  this  suit  against  the  so- 
ciety to  recover  the  amount  claimed  by  him.  He  undoubtedly  did 
so,  as  appears  from  the  record,  because  the  physician,  at  the  instance 
of  one  of  the  trustees,  had  some  time  before  ceased  furnishing  the 
plaintiff  with  a  certificate  of  his  illness.  It  clearly.appears  from  the 
evidence  that  plaintiff  was  sick  and  unable  to  work  daring  the  time 
for  which  he  claimed  the  allowance,  and  had  been  so  circumstanced 
for  a  long  time  prior  thereto.  But  it  is  not  to  be  presumed  that  the 
board  of  trustees  would,  upon  the  facts  being  made  to  appear,  have 
refused  to  award  the  plaintiff  the  relief  to  which  he  was  entitled.  At 
all  events,  the  plaintiff,  when  he  became  a  member  of  the  society, 
assented  to  the  provisions  of  its  constitution  and  by-laws,  and  is 
bound  by  them.  The  constitution  of  the  society,  in  terms,  provides 
that  the  board  of  trustees  shall  examine  all  claims  of  members  for 
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sick  allowance,  and,  if  found  correct,  order  the  same  paid.  In  this 
case,  without  even  giving  the  board  an  opportunity  to  examine  his 
claim,  the  plaintiff  resorted  to  suit.  See  Anacosta  Tribe,  No.  12, 
Improved  Order  of  Red  Men,  v.  Murbach,  13  Md.  91,  and  Vandyke's 
Case,  2  Whart.  309. 
Judgment  and  order  reversed. 

We  concur:   MoKbb,  J.;  MoKinstby,  J, 


(69  Cal.  207) 

Sayrb  v.  Citizens*  Gas-Light  &  Heat  Co.  and  others.     (No.  8,785.) 

FUed  June  23, 1885. 

Equity— Rbxief—Epfbct  of  Aci^mEsoENcs  and  Delay. 

Relief  in  equity  will  be  barred  by  reason  df  acquiescence  in  a  transaction,  and 
delay  in  seeking  relief  therefrom. 

Depariment  1.  Appeal  from  superior  court  of  the  city  and  county 
of  San  Francisco. 

Oeo.  Cadwalader  and  Geo.  JR.  B.  Hayes,  for  appellant. 

McAllister  dk  Bergin,  for  respondent. 

Boss»  J;  This  is  a  bill  in  equity  filed  by  plaintiff  to  compel  the  de- 
fendants Brown,  Clark,  Gallatin,  Watson,  Cummings,  Stanford,  Hop- 
kins, Crocker,  Huntington,  and  Miller  to  transfer  to  the  plaintiff,  as 
assignee  of  one  Henry  G.  Morris,  3,500  shares  of  the  capital  stock  of 
the  defendant  the  Capital  Gas  Company,  and  to  pay  to  him  the  div- 
idends received  by  them  thereon ;  to  compel  the  Capital  Gas  Company 
to  recognize  such  transfer  and  enter  the  same  on  its  books;  and  to 
obtain  judgment  against  the  defendant  the  Citizens'  Gas-light  &  Heat 
Company  for  $11,900.  From  the  findings  of  the  court  below  these 
among  other  facts  appear :  The  Citizens'  Gas-light  &  Heat  Company 
was  incorporated  in  January,  1872,  with  a  capital  stock  of  $1,000,- 
O00»  divided  into  20,000  shares  of  the  par  value  of  $50  each,  and  on 
the  fourth  of  October  of  that  year  entered  into  a  contract  in  writing 
with  one  Henry  G.  Morris,  of  Philadelphia,  by  which  the  latter  agreed 
.  to  erect  gas-works  for  the  company  in  the  city  of  Sacramento  within 
a  stated  time,  in  accordance  with  certain  plans  and  specifications,  in 
consideration  of  $100,000  in  money  and  6,500  shares  of  the  stock  of 
the  company,  which  consideration  the  company  agreed  to  pay.  Mor- 
ris proceeded  to  and  did  construct  the  gas-works,  but  did  not  complete 
them  within  the  time  limited  in  the  contract;  the  works  not  having 
been  completed  until  on  or  about  February  4, 1874,  whereas  the  time 
stipulated  for  their  completion  was  September  1,  1873. 

The  company  paid  Morris  the  $100,000,  as  provided  for  by  the  con- 
tract, and  issued  to  him  4,500  shares  of  its  capital  stock ;  and  further 
advanced  to  him,  to  enable  him  ta  complete  the  works,  other  sums, 
aggregating  $41,371.33,  which  advances  have  never  been  repaid.  The 
incorporators  of  the  Citizens'  Gas-light  &  Heat  Company  formed  the 
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corporation  for  the  purpose  of  fumishlDg  gas  to  the  inhabitants  of 
the  city  of  Sacramento  at  cheaper  rates  than  were  then  prevailing 
there,  and  took  stock  therein,  paying  therefor  less  than  its  par  value. 
They  supposed  that  they  could  issue  and  dispose  of  the  stock  at  such 
price  as  they  might  deem  proper,  and  upon  that  understanding  they 
took  and  paid  for  their  respective  shares  at  an  agreed  price,  the  aver- 
age being  about  eight  dollars  per  share.  They  expected  to  raisis  the 
sum  of  $100,000,  and  the  funds  necessary  to  start  the  works,  from  the 
sale  of  stock,  and  did  so.  At  the  time  the  works  should  have  been 
completed,  as  well  as  the  time  they  were  in  fact  completed,  the  stock 
had  no  market  value.  There  was  then,  and  had  been  for  years,  in  ex- 
istence and  in  operation  an  incorporated  company  called  the  Sacra- 
mento Gas  Company,  whose  stockholders  consisted  of  wealthy  and  in- 
fluential citizens  of  Sacramento  and  San  Francisco,  so  that  when  the 
new  company  commenced  operations  it  at  once  encountered  active 
competition.  By  reason  of  this  competition  the  price  of  gas  was  re- 
duced from  time  to  time,  and  so  reduced  that  both  companies  were 
losing  largely.  In  conducting  its  business,  the  Citizens*  Gas-light  & 
Heat  Company  was  compelled  to  expend  large  sums  of  money  and  in- 
cur large  liabilities,  in  order  to  meet  which  it  levied  an  assessment  of 
$1.50  upon  each  share  of  its  capital  stock.  The  assessment  was  made 
in  good  faith,  for  the  purpose  of  paying  the  proper  and  legal  expenses 
of  the  corporation,  in  the  exercise  of  the  best  judgment  of  its  board  of 
directors,  and  under  the  advice  of  its  counsel.  The  assessment  was 
paid  upon  all  of  the  stock  by  the  holders  thereof,  except  upon  the 
stock  of  Morris.  The  assessment  upon  that  was  not  paid.  It  was 
subsequently  advertised  for  sale  because  of  such  non-payment,  and 
at  the  appointed  time,  there  being  no  other  bid,  it  was  bought  in  by 
the  corporation. 

In  this  condition  of  affairs,  Morris  came  to  the  state  of  California, 
when  the  officers  of  the  corporation  offered  to  allow  liim  to  retake  the 
stock  so  sold,  upon  his  payment  of  the  amount  of  the  assessment 
thereon,  and  the  amount  of  the  advances  made  to  him  by  the  com- 
pany; which  offer  was  refused, — he  saying  the  stock  was  not  worth 
redeeming, — and  after  some  unsuccessful  efforts  to  adjust  their  differ-- 
ences  he  left  the  state  and  has  never  returned.     Before  the  levy  of 
the  assessment,  however,  Albert  Gallatin,  on  behalf  and  by  authority^ 
of  the  Citizens*  Gas-light  &  Heat  Company,  went  to  Philadelphia, 
and  there  endeavored  to  have  Morris  pay  the  company  the  amount 
of  money  advanced  to  him  over  and  above  the  contract  price,  which 
the  company  claimed  to  be  about  $46,000.     This  Morris  declined  to 
pay,  but  offered  to  pay  $30,000  in  settlement.     This  was  refused,  so 
the  attempted  adjustment  in  Philadelphia  failed,  as  did  the  subse- 
quent one  in  California,  already  referred  to.     After  Morris*  departure 
from  California,  the  competitiour  between  the  Citizens'  Gas-light  & 
Heat  Company  and  the  Sacramento  Gas  Company  continued,  at  heavy 
loss  to  both  companies,  until  finally,  in  the  year  1875,  the  two  cor- 
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porations  agreed  to  consolidate  their  interests.  To  effect  such  con- 
solidation it  was  necessar}'  that  the  Citizens'  Gas-light  &  Heat  Com- 
pany should  discharge  all  of  its  debts  and  liabilities.  It  was  then  in- 
debted to  the  Savings  &  Loan  Society,  a  corporation,  in  the  sum  of 
$65,000,'  which  sum  was  secured  by  a  mortgage  on  the  property  of 
the  Citizens'  Gas-light  &  Heat  Company.  To  pay  this,  as  well  as 
other  indebtedness  of  the  company,  the  6,500  shares  of  the  Morris 
stock,  which  was  bought  in  by  the  company  at  the  sale  for  the  non- 
payment of  the  assessment  thereon,  was  sold  by  the  corporation  at 
$11  per  share,  as  follows :  To  B.  C.  Clark,  200  shares ;  to  A.  Gallatin, 
150  shares;  to  J.  E.  Watson,  155  shares;  to  C.  H.  Cummings,  200 
shares;  toE.  H.  Miller,  Jr.,  195  shares;  to  Mrs.  L.  Miller,  200  shares; 
to  John  Miller,  300  shares;  to  Frank  Miller,  100  shares;  to  Leland 
Stanford,  1,250  shares;  to  Mark  Hopkins,  1,250  shares;  to  C.  Crocker, 
1,250  shares ;  and  to  C.  P.  Huntington,  1,250  shares.  The  stock  then 
had  no  market  value,  and  the  only  inducement  to  the  purchasers  to 
buy,  was  the  then  proposed  and  contemplated  consolidation  of  the 
two  companies,  without  which  the  stock  could  not  have  been  sold  at 
any  price,  and  Morris  knew  that  such  was  the  then  condition  of  the 
stock. 

The  consolidation  was  subseqaiently  effected  by  the  organization  of 
a  new  corporation  called  the  Capital  Gas  Company,  with  a  capital 
stock  of  $2,000,000,  divided  into  40,000  shares,  of  the  par  value  of 
$50  each,  one-half  of  which  was  to  be  issued  to  the  stockholders  of 
each  of  the  old  companies,  in  proportion  to  their  respective  interests 
therein,  upon  the  conveyance  to  the  new  corporation  by  the  old  ones 
of  all  their  property  and  effects,  freed  of  incumbrances.  This  ar- 
rangement was  carried  out,  and,  because  of  the  consolidation  and  the 
removal  of  competition,  the  stock  of  the  new  company  attained  a 
market  value  of  from  eight  to  eleven  dollars  per  share;  those  being 
the  extreme  figures  from  the  time  of  the  consolidation  until  the  coni- 
mencement  of  the  present  action.  The  court  below  further  found 
that  Morris,  although  cognizant  of  all  the  fatsts,  purposely  refrained 
from  the  assertion  of  any  right  to  the  stock  in  question  after  the  same 
was  sold  for  non-payment  of  the  assessment,  and  until  after  the  con- 
solidation of  the  old  companies  and  the  formation  of  the  new,  im- 
parted to  the  stock  of  the  latter  some  market  value,  when  the  present 
suit  was  commenced  by  the  plaintiff,  who  is  a  clerk  in  the  employ  of 
Morris,  and  sues  as  his  assignee.  The  court  below  further  negatives 
all  of  the  allegations  of  fraud  contained  in  the  bill. 

The  findings,  in  some  respects,  are  earnestly  challenged  by  appel- 
lant's counsel  as  being  unsupported  by  the  evidence;  but,  whatever 
might  otherwise  be  held  with  respect  to  the  findings  in  some  partic- 
ulars, there  can  be  no  doubt  that  the  court  below  was  justified  in 
finding  that  Morris  knew  of  the- assessment  of  his  stock,  and  its  sale 
for  non-payment  of  the  assessment,  and  of  the  then  condition  and 
prospects  of  the  company  and  its  stock.     If  the  assessment  and  sale 
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were  invalid,  he  then  had  the  right  to  commence  proceedings  to  va* 
cate  the  assessment  and  sale,  and  recover  his  stock.  The  reason  he 
did  not  do  so  is  manifest  from  the  evidence  as  well  as  the  findings. 
By  reason  of  the  formidable  competition  that  existed  to  the  business 
of  the  company,  the  stock  had  little  or  no  valae,  and  the  prospects  of 
the  company  were  poor.  All  of  this  be  knew.  When,  after  the  sale, 
the  company  offered  to  return  him  the  stock  upon  his  payment  of 
the  assessment  and  the  amount  of  the  company's  advances  to  him; 
he  refused,  saying  the  stock  was  not  worth  redeeming.  If  he  had  the 
right  to  repudiate  the  sale  of  his  stock  npon  the  gronnd  that  it  was 
not  assessable,  or  for  any  other  cause,  was  it  not  incumbent  upon  him 
to  act  with  diligence?  Gould  he  acquiesce  in  the  sale  as  long  as  the 
stock  of  the  company  was  of  but  little  value,  but  when,  by  the  exer- 
tions of  others,  the  consolidation  of  the  company  with  a  rival  one 
imparted  to  the  stock  of  the  combined  properties  more  value,  come 
into  a  court  of  equity  and  claim  an  equivalent  of  the  stock  of  the  new 
company  ?     We  think  not. 

In  the  case  of  Hayward  v.  National  Bank,  96  U.  S.  611,  certain 
mining  stocks,  deposited  by  Hayward  with  the  bank  as  collateral  for  a 
loan,  were  sold  by  the  bank  to  three  of  the  bank  directors,  but  at  a 
price  above  the  market  rate,  and  for  a  sum  sufficient  to  pay  the  loan. 
Hayward  was  informed  of  the  sale  at  the  time  and  did  not  object. 
Subsequently  the  stock  greatly  enhanced  in  value,  and  then — about 
three  years  and  a  half  having  elapsed — Hayward  filed  a  bill  against 
the  bank,  asserting  a  right  to  redeem  the  stock,  and  praying  for  gen- 
eral relief.  The  court  hMd  that  he  was  entitled  to  no  relief;  saying, 
at  the  end  of  the  opinion : 

"If  Hayward  was  defrauded  of  his  stock;  if  the  title  did  not  pass  from  him 
or  the  bank  because  of  the  peculiar  relations  which  the  purchasers  held  to  him 
and  the  propei*ty ;  if  he  had  the  right  originally,  upon  any  ground,  to  repudiate 
the  sale  and  reclaim  the  stock, — it  was  incumbent  upon  him,  by  every  consid- 
eration of  fairness,  to  act  with  diligence,  and  before  any  material  change  in 
the  circumstances  and  in  the  value  of  the  stock  had  intervened.  No  sufficient 
reason  is  given  for  the  delay  In  suing.  His  poverty  or  pecuniary  embarrass- 
ment was  not  a  sufficient  excuse  for  postponing  the  assertion  of  his  rights.  He 
must  be  deemed  to  have  made  a  final  election  not  to  disturb  the  sale  of  m68; 
and  a  court  of  equity  should  not  permit  him,  under  the  circumstances,  to  re- 
call that  election.  Upon  the  grounds,  then,  both  of  acquiescence  and  lapse  of 
time,  he  should  be  held  to  have  forfeited  all  right  to  relief  in  a  court  of 
equity." 

The  court  further  held  that — 

"The  question  of  acquiescence  or  delay  may  often  be  controlled  by  tiie  nat- 
ure of  the  property  which  is  the  subject  of  litigation.  *A  delay  which  might 
have  been  of  no  consequence  in  an  ordinary  case,  may  be  amply  sufficient  to 
bar  relief  when  the  property  is  of  a  speculative  character,  or  is  subject  to  con- 
tingencies, or  where  the  rights  and  liabilities  of  others  have  been  in  the  mean 
time  varied.  If  the  property  is  of  a  speculative  or  precarious  nature,  it  is  the 
duty  of  a  man  complaining  of  fraud  to  put  forward  his  complaint  at  the  earliest 
possible  time.  He  cannot  be  allowed  to  remain  passive,  prepared  to  affirm  the 
transaction  if  the  concern  should  prosper,  or  to  repudiate  it  if  that  should 
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prove  to  his  advantage;'  "  citing  Kerr,  Fraud  &  M.  (Bump*s  Ed.)  802,  306; 
Trjoin-Lick  OU  Co.  v.  Marhury,  91  U.  S.  687. 

These  principles  we  think  decisive  of  the  case  against  the  appel- 
lant. It  becomes,  therefore,  unnecessary  to  decide  other  questions 
discussed  by  counsel. 

Judgment  and  order  affirmed. 

We  concur  in  the  judgment:     McEinstbt,  J.4  MoEee,  J« 


<e7  Cal.  188) 

Wallace,  Adm*r,  v.  Center.     (No.  8,929.) 

FUed  June  23, 1885. 

Action— Dismissal  after  Death  for  Want  of  Prosecution. 

The  dismisBal  of  an  actloa  for  want  of  prosecution,  though  made  after  the 
death  of  a  plaintiff,  is  not  void,  even  if  no  substitution  of  personal  represen- 
tatives has  been  made. 

Department  1.  Appeal  from  superior  court  of  the  city  and  county 
of  San  Francisco. 

Wilson  d  Wilson f  for  appellants. 

JB.  Kirkpatrick,  for  respondent. 

Boss,  J.  It  appears  from  the  record  that  on  the  nineteenth  of 
July,  1865,  Elizabeth  Perkins  commenced  an  action  against  the  de- 
fendants. Years  passed,  and  finally,  on  the  eighteenth  of  September, 
1876,  the  cause  was  regularly  called  for  trial  in  the  late  Fourth  dis- 
trict court,  and,  no  one  appearing  on  the  part  of  the  plaintiff,  the  de- 
fendants, by  their  counsel,  moved  the  court  to  dismiss  the  action  for 
want  of  prosecution,  and  judgment  of  dismissal  was  accordingly  en- 
tered and  recorded  on  the  nineteenth  of  October,  1876.  Term  after 
term  of  the  district  court  passed,  and  no  motion  of  any  character  was 
made  in  the  case.  The  statutory  time  of  one  year  allowed  for  appeal 
from  the  judgment  elapsed  without  appeal;  the  court  itself  went  out 
of  existence  with  the  year  1879,  and  was  succeeded  by  the  superior 
court  created  by  the  new  constitution,  and  to  that  court  there  was  pre- 
sented, on  the  first  of  August,  1882,  an  afiSdavit  stating  that  Eliza- 
beth Perkins  died  on  the  third  day  of  November,  1875,  prior  to  the 
judgment  of  dismissal,  and  upon  that  affidavit,  and  the  suggestion  of 
the  death  of  Elizabeth  Perkins,  an  order  was  made  by  the  superior 
court,  substituting  James  Wallace,  administrator  of  the  estate  of 
Elizabeth  Perkins,  as  plaintiff  in  the  case.  And  subsequently,  upon 
notice  given  to  the  former  counsel  of  the  defendants,  and  based  upon 
the  affidavit  showing  the  death  of  the  original  plaintiff,  the  superior 
court  made  an  order  vacating  and  setting  aside  the  judgment  of  dis- 
missal.    The  appeal  is  from  that  order. 

It  is  entirely  clear  that  the  order  can  only  be  sustained  upon  the 
theory  that  the  judgment  of  dismissal  was  absolutely  void;  and  that 
it  was  not  so  is  shown  by  the  recent  case,  entitled  Phelan  v.  Tyler, 
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64  Cal.  80.     The  right  to  attack  the  judgment  for  *' irregularities*'  was 
long  since  lost  by  lapse  of  time. 
Order  reversed. 

We  concur :     McKee,  J. ;  McKinstry,  J. 


(67  Cal.  130) 

Marini  V.  Graham.     (No.  8,718.) 

Filed  June  23,  1885. 

1.  Public  Nuisance— Obstruction  ok  Streets. 

A  private  individual  who  suffers  injury  or  annoyance,  of  the  same  kind  as 
that  sustained  by  the  public,  b}*^  an  ob.struction  in*  a  street,  which  is  a  public 
nuisance,  receives  no  special  injury  for  whicli,  in  law,  he  is  entitled  to  a  private 
action,  or  in  equity  to  a  writ  ot  injunction,  or  in  a  special  proceeding  to  a  writ 
of  mandate. 
'2.  >*AME— Lkgalized  Obstrtjction  in  Street  is  not. 

An  obstruction  in  a  sidewalk  of  a  street,  if  authorized  by  the  board  of  super- 
visors, is  not  a  nuisance. 

Department  1.  Appeal  from  superior  court  of  the  city  and  county 
of  San  Francisco. 

John  T,  Humphreys  and  Wellington  C.  Burnett,  for  appellants. 

Aug.  D.  Splivalo  and  Wm.  II.  Motty  for  respondents. 

MoEee,  J.  This  is  an  application  for  a  writ  of  mandate.  It  ap. 
pears  from  the  record  in  the  case  that  section  7  of  order  No.  1,588  of 
the  general  orders  of  the  board  of  supervisors  of  the  city  and  county 
of  San  Francisco  provides : 

"No  pei-son  owning  or  having  the  control  of  any  building  sliall  mainttiin 
any  approiich  or  entrance  thereto  from  the  sidewalk  except  in  accordance 
with  the  following  provisions: 

"1.  Xo  entrance,  which  shall  be  a  descent  from  the  sidewalk,  shall  occupy 
more  than  three-tenths  of  the  width  of  tlie  sidewalk,  nor  more  than  four  feet 
thereof.     *    *    * 

'*2.  Xo  approach  to  a  building  which  shall  be  an  ascent  from  the  sidewalk 
shall  occupy  more  than  three-tenths  of  the  width  of  the  sidewalk,  nor  more 
than  four  feet  tliereof,  nor  be  more  than  five  feet  in  height,  and  shall  be  pro- 
tected by  balusters  and  railings,  built  to  the  satisfaction  of  the  superintend- 
ent of  public  streets,  highways,  and  squares." 

Dupont  street,  between  Union  and  Filbert  streets,  in  said  city  and 
county,  has  a  sidewalk  10  feet  wide.  Ascending  from  the  sidewalk 
to  a  building,  Nos.  1505  and  1507,  fronting  on  the  street,  there  is  an 
approach  and  entrance  consisting  of  a  flight  of  steps  seven  feet  and 
eight  inches  high,  which  occupies  three  feet  and  five  inches  of  the  side- 
walk. This  approach  having  been,  as  alleged,  maintained  by  the 
owner  of  the  building  in  violation'of  the  ordinance,  demand  was  made 
upon  the  superintendent  of  public  streets  and  highways  of  the  city 
and  county  to  "cause  and  compel  the  said  approach  to  be  maintained 
and  constructed  in  accordance  with  the  provisions  of  the  ordinance." 
This  he  refused  to  do;  and,  it  is  alleged,  "his  refusals  have  annjoyed 
and  greatly  injured  the  petitioner,",  who  is  the  owner  of  adjacent 
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huildings  on  the  same  street,  "and  other  property  owners  in  the  neigh- 
borhood." For  that  reason,  and  "because  the  matters  involved  are  of 
public  and  general  interest  to  the  people  of  the  said  county,  and  more 
particularly  to  your  aflSant,  who  is  beneficially  interested  herein," 
iand  "because  the  maintenance  and  continuance  of  the  approach  here- 
tofore complained  of,  and  in  violation  of  law,  will  work  serious  mis- 
chief and  irreparable  injury  to  affiant,"  he  asks  for  a  pereni|)tory 
writ  of  mandate  to  compel  the  superintendent  to  remove  the  illegal 
entrance,  as  a  duty  especially  enjoined  upon  him  by  law. 

Upon  the  issuance  of  an  alternative  writ,  the  superintendent  ap- 
peared and  demurred  to  the  sufficiency  of  the  petition,  and  answered 
that  the  petitioner  was  not  entitled  to  the  writ,  because  there  was  a 
plain,  speedy,  and  adequate  remedy  for  the  removal  of  the  objection- 
able entrance,  provided  by  the  ordinance  itself  and  by  the  -general 
law;  and  because  the  entrance  had  been  legalized  and  suffered  to 
continue  by  resolution  and  order  No.  15,814  of  the  board  of  super- 
visors, passed  July  18,  1882,  etc. 

The  court  held  that  the  return  was  insufficient,  and  that  the  peti- 
tioner was  the  party  beneficially  inte^'ested,  and  entitled  to  a  peremp- 
tory writ.  In  this  there  was  legal  error.  The  sidewalks  of  a  public 
street  of  a  city  are  parts  of  the  street.  Any  obstruction  of  the  side- 
walk is  therefore  an  obstruction  of  the  street  and  a  nuisance;  but  it 
is  a  public  nuisance,  because  it  interferes  with  the  free  use  of  the 
street  by  the  traveling  public  in  general,  and  not  merely  some  par- 
ticular person.  It  is,  therefore,  an  offense  against  the  public,  which 
is  remediable  by  the  public  only,  and  not  actionable,  except  where  an 
individual  has  suffered  some  special  damage  beyond  what  is  common 
to  himself  with  the  rest  of  the  public.  In  modern  practice,  mandamus 
is  regarded  as  an  action  by  the  party  who  applies  for  it,  under  the 
provisions  of  the  Code,  to  enforce  a  private  right  when  the  law  affords 
him  no  other  adequate  remedy.  In  his  application  he  must  show 
that  he  is  the  party  beneficially  interested  in  the  right  asserted,  and 
that  there  is  a  corresponding  obligation  on  the  part  of  the  officer  to 
do  the  act  required  of  him.  If  the  private  right  on  the  one  hand  or 
the  obligation  on  the  other  be  doubtful,  the  court  will  not  interfere, 
Arherry  v.  Beavers,  6  Tex.  457;  State  v.  Commissioners y  etc,  11  Kan. 
69.  Assuming,  therefore,  that  the  obstruction  of  the  sidewalk  is  a 
nuisance,  and  that  the  law  imposed  upon  the  superintendent  of  streets 
the  obligation  to  abate  or  remove  it,  we  think  the  petitioner  is  not 
entitled  to  mandamus  for  that  purpose,  because,  upon  the  facts  stated 
in  his  petition,  he  does  not  present  a  case  within  the  exception  to  the 
rule  that  a  private  action  cannot  be  maintained  for  a  public  injury." 
The  facts  upon  which  he  relies  as  the  basis  of  his  action  to  enforce  an 
alleged  private  right  in  himself,  affirmatively  show  that  the  obstruc- 
tion in  the  sidewalk,  of  which  he  complains,  is  not  more  injurious  to 
him  than  it  is  to  the  inhabitants  at  large.  Any  injury  or  annoy- 
ance which  he  suffers  from  it  may  be  greater  in  degree,  but  it  is  not 
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different  in  kind,  from  that  sustained  by  the  public;  therefore,  he  re- 
ceives from  it  no  special  injury  for  which  he  is  entitled  in  law  to  a 
private  action,  {Hopkins  v.  Western  Pac.  R.  Co,  50  Cal.  194;  Bigley 
V.  Nunan,  63  CaL  403;)  or  in  equity  to  a  writ  of  injunction,  {Payne 
V.  McKinley,  54  Cal.  532 ;)  or  in  a  special  proceeding  to  a  writ  of 
mandate,  {Linden  v.  Board  SupWs^  45  Cal.  6;  Harpending  v.  Haight, 
39  Cal.  189.)  Besides,  as  the  alleged  obstruction  was  legalized  by 
the  board  of  supervisors,  it  was  not  the  duty  of  the  superintendent  to 
remove  it.  A  legalized  obstruction  in  a  sidewalk  of  a  street  loses  its 
character  as  a  nuisance. 

Judgment  reversed,  and  cause  remanded  for  futher  proceedings. 

We  concur:    MoKinstry,  J.;  Ross,  J. 

(67  Cal.  125) 

Chenet  V.  Newberry  and  others.     (No.  9^744.) 

Filed  Juue  23,  1885. 

Lease— Entry  under  Contract  for  Rent—Cancellation  of  Contract. 

When  parties  enter  into  a  written  coniract  for  a  lease  for  a  stated  term,  and 
at  a  stated  rent,  an  entry  thereunder,  and  paj'^ment  and  receipt  of  the  rent  there- 
under, constitute  a  valid  lease,  for  the  term  and  at  the  rent  specified,  and 
neither  party  can  subsequently  cancel  the  contract  without  consent  of  the 
other. 

Department  1.  Appeal  from  superior  court  of  the  county  of  San 
Bernardino. 

H»  M.  Willis,  for  appellant. 

Satterwhite  dt  Curtis,  for  respondents. 

Boss,  J.  The  demurrer  to  the  complaint  was  properly  sustained. 
The  complaint  alleges  that  on  the  first  of  June,  1888,  under  a  written 
contract  for  a  lease  of  a  certain  lot  of  land  for  the  term  of  three  years 
at  a  rental  of  $66.66  per  month,  payable  in  advance,  the  defendants 
entered  into  possession  of  the  premises;  that  on  the  twenty-seventh 
of  September,  1883,  being  still  in  possession,  defendants  notified 
plaintiff  *'that  they  rescinded  and  canceled  the  contract  for  a  lease 
aforesaid,  and  refused  to  be  bound  by  it. ''  That  defendants  continued 
to  occupy  the  premises,  "and  plaintiff  elected  to  receive  from  them  for 
the  year  ending  June  1,  1884,  the  rent  therefor,  at  the  rate  of  $66.66 
per  month.''  Unless,  in  this  condition  of  affairs,  it  can  be  said  that 
defendants  were  not  holding  the  premises  under  the  contract  under 
which  they  originally  entered,  it  is  quite  clear  that  the  action,  which 
is  unlawful  detainer,  cannot  be  maintained  upon  the  averments  con* 
tained  in  the  complaint.  The  entry  under  the  written  contract  for  a 
lease  for  a  stated  term  and  at  a  stated  rent,  and  the  payment  and  re- 
ceipt  of  the  rent,  constituted  a  valid  lease  between  the  parties  for  the 
term,  and  at  the  rental  specified.  1  Washb.  Eeal  Prop.  397,  398. 
Neither  party  could  subsequently  cancel  the  contract  without  the  con- 
sent of  the  other,  and  that  the  plaintiff  did  not  consent  to  the  pro- 
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posed  cancellation  is  manifest  from  bis  subsequent  acceptance  of  tbe 
rent  in  accordance  with  tbe  terms  of  tbe  contract.     Payment  and  re- 
ceipt of  the  rent  was  only  consistent  with  a  recognition  by  lessor  as 
well  as  lessee  tbat  the  lease  was  in  force. 
Judgment  afSrmed. 

We  concur:    McEeb^  J.;  MgEinstrt,  J. 

(67  Cal.  126) 

Chenet  V.  Newberby  and  others.     (No.  9^752.) 

Piled  June  23, 188S. 

PARTNERaHIP— PaILURB  TO  PlLB  CERTIFICATE— EFFECT  OP. 

The  assignment  of  ayalld  claim  held  by  persons  as  partners  is  not  prevenfed 
nor  affected  by  the  failure  of  such  partnership  to  file  and  publish  the  certificate 
required  by  the  statute,  which  prohibits  partners  doing  business  under  a  ficti- 
tious name  from  maintaining  an  action  on  a  contract  made  in  the  partnership 
name  until  they  have  filed  and  published  such  certificate.    Civil  Code  Cal. 

Department  1.  Appeal  from  superior  court  of  the. county  of  San 
Bernardino. 

Satterwkite  <t  Curtis^  for  appellants. 

H.  M.  Willis^  for  respondent. 

Boss,  J.  Appellants  contend  that  the  provision  of  tbe  Civil  Code, 
to  tbe  effect  tbat  persons  doing  business  as  partners,  contrary  to  the 
provisions  of  the  article  requiring  tbe  filing  and  publishing  of  a  cer- 
tificate showing  tbe  names  and  residence  of  all  of  the  members  of  the 
partnership,  ''shall  not  maintain  any  action  upon  or  on  account  of 
any  contracts  made  or  transactions  bad  in  their  partnership  name/* 
also  preclude  such  persons  from  assigning  a  valid  claim  held  by  them 
as  partners.     There  is  nothing  to  tbe  point. 

Judgment  affirmed,  with  10  per  cent,  damages. 

We  concur:     McKinstby,  J.;  McKee,  J. 

(67  Cal.  106) 

People  v.  Potbero  &  B.  V.  B.  Co.     (No.  8,950.) 

Filed  June  24,  1885. 

1.  RAiLnoAX>— Right  op  Wat  across  Navigablb  Stream. 

Where  a  legislative  grant  of  a  right  of  way  to  a  raiJroad  prescribes  a  route 
which  crosses  a  navigable  stream,  such  grunt  necessarily  includes  the  right  to 
build  a  bridge  over  such  a  stream. 

2.  Navtoabub  Streams— Power  of  State  over. 

The  power  of  the  state  over  navigable  streams  is  plenary  until  congress  acts 
on  the  subject,  and  then  the  power  of  the  state  is  subordinate  to  that  of  con- 


8.  Same — Oohstrdction  of  Act  AoMiTTiira  Cauporkia  raro  the  Union. 

The  power  of  the  stale  to  authorize  the  construction  of  a  bridge  over  a  navi- 
gable stream  within  its  boundaries,  is  not  impaired  by  the  provision  of  the  act 
of  congress  admitting  California  into  the  Union,  to  the  effect  <Hhat  all  the  navi- 
gable  waters  within  the  state  shall  be  common  highways  and  forever  free,  as 
well  to  the  inhabitants  of  said  state  as  to  the  citizens  of  the  United  Stales, 
(  without  any  tax,  impost,  or  duty  therefor." 
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Department  1.  Appeal  from  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

McAllister  d  Bergin,  for  appellant. 

W.  W.  MorroWy  for  respondent. 

Boss,'  J.  Action  to  abate  an  alleged  nuisance  consisting  of  the 
maintenance  by  defendant  of  a  bridge  across  Islais  creek,  in  the  city 
and  county  of  San  Francisco,  which  impedes  the  navigation  of  the 
creek;  the  waters  thereof  being  navigable.  The  defendant  claims  the 
right  to  maintain  the  bridge  under  a  grant  by  the  legislature  made 
April  2,  186t>,  to  one  Tompkins,  his  associates  and  assigns,  of  the 
right  to  lay  down,  maintain,  and  operate  a  street  railroad  along  a 
certain  route,  and  upon  certain  terms  stated  in  the  act,  which  is  found 
in  St.  1865-66,  p.  749.  The  route  designated  crosses  Islais  creek, 
and  as  the  road  could  not  be  built  across  the  creek  without  a  bridge, 
the  grant  of  the  right  to  build  the  road  necessarily  included  a  grant 
of  the  right  to  build  the  necessary  bridge.  Union  Pac.  R,  Co.  v.  Holly 
91  U.  S.  350.  And  that  such  was  the  understanding  of  the  legisla- 
ture is  shown  by  the  subsequent  act  of  March  28, 1868,  (St.  1867-68, 
p.  476,)  amending  the  act  of  April  2,  1866;  for  the  fifth  section  of 
the  amendatory  act  provides,  among  other  things,  that  the  company 
"shall  be  required  to  construct  a  draw  in  the  bridge  on  Kentucky 
street,  at  its  intersection  with  Tulare  street,  whenever  the  parties  in- 
terested shall  pay  the  expense  of  constructing  such  draw,  and  provide 
for  maintaining  the  same."  And  a  similar  provision  is  inserted  in 
the  act  of  the  legislature,  passed  March  26,  1868,  (St.  1867-68, 
p.  356,)  declaring  Islais  creek  a  navigable  stream;  the  third  section 
of  which  providing,  among  other  things,  that  "nothing  in  this  act  shall 
be  so  construed  as  to  affect  the  rights  or  franchise  of  the  Potrero  <& 
Bay  View  Railroad  Company,  (which  company  succeeded  on  July  23, 
1867,  to  all  the  rights  of  Tompkins  and  his  associates,)  or  to  require 
said  company  to  make  a  draw  on  said  bridge,  unless  the  cost  of  said 
draw,  and  the  expense  of  maintaining  the  same,  are  provided  by  the 
interested  parties  who  may  desire  such  improvement." 

If  the  state  had  the  constitutional  power  to  authorize  the  building 
of  the  bridge  in  question,  it  would  seem  clear  enough  that  action  un- 
der its  sanction  cannot  legally  be  adjudged  a  nuisance.  But  the 
ground  chiefly  relied  on  by  counsel,  and  upon  which  the  court  below 
seems  to  have  held  against  the  defendant,  is  that  the  act  of  the  legis- 
lature granting  the  right  is  unconstitutional  and  void,  because  of  that 
provision  of  the  act  of  congress  admitting  California  into  the  Union 
which  provides  "that  all  the  navigable  waters  within  the  state  shall 
be  common  highways,  and  forever  free,  as  well  to  the  inhabitants  of 
said  state  as  to  the  citizens  of  the  United  States,  without  any  tax, 
impost,  or  duty  therefor.'*  9  U.  S.  St.  452,  453.  But  this  point  is 
disposed  of  by  the  supreme  court  of  the  United  States  against  the 
plaintiff,  in  the  recent  case  of  Cardwell  v.  American  River  Bridge  Co, 
6  Sup.  Ct.  Rep.  423,  in  which  it  was  held  that  the  clause  referred 
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to  in  no  way  impaired  the  power  which  the  state  could  exercise  over 
the  sabject  if  the  clause  had  no  existence,  but  that  its  object  was  to 
insure  a  highway  equally  open  to  all,  without  preference  to  any,  and 
unobstructed  by  duties  or  tolls,  and  thus  prevent  the  use  of  the  navi- 
gable  streams  by  private  parties  to  the  exclusion  ol  the  public,  and 
the  exaction  of  any  toll  for  their  navigation;  and  that  the  clause  con- 
templated no  other  restriction  upon  the  power  of  the  state  in  author- 
izing the  construction  of  bridges  over  them,  whenever  such  construc- 
tion would  promote  the  convenience  of  the  public.  The  act  admit- 
ting California  declares  that  she  is  "admitted  into  the  Union  on  an 
equal  footing  with  the  original  states  in  all  respects  whatever,"  She 
was  not,  therefore,  shorn  by  the  clause  as  to  the  navigable  waters 
within  her  limits  of  any  of  the  powers  which  the  original  states  pos- 
sessed, over  such  waters  within  their  limits.  And  the  court  reiter- 
ated what  had  before  been  held  in  many  cases,  that,  while  the  power 
of  the  state  with  respect  to  the  construction,  regulation,  and  control 
of  bridges  over  navigable  streams  is  subordinate  to  that  of  congress, 
still,  until  congress  acts  on  the  subject,  the  power  of  the  state  is  ple- 
nary. The  Case  of  Cardwell  and  others,  to  which  reference  is  there 
made,  is  decisive  of  the  point. 

Judgment  and  order  reversed,  and  cause  remanded. 

"We  concur:     McKee,  J.;  McKinstry,  J. 


(6«  Cal.  171) 

Brown,  Adm'x,  v.  Central  Pac.  R.  Co.     (No.  8,682.) 

Filed  June  24,  1B85. 

Railroad  Cohporations— Negligence  of  Co- Employes 

A  railroad  corporfttion  is  not  liable  for  an  injury  caused  to  a  locomotive  en- 
rineer  by  the  negligence  of  a  switch-tender,  as  they  are  co-employes  engaged 
in  the  same  general  business. 

Department  1.  Appeal  from  superior  court  of  the  city  and  county 
of  San  Francisco. 

Henry  E.  Highton,  for  appellant. 

W.  H.  L,  Barnes,  for  respondent. 

McKee,  J.  Upon  a  general  demurrer  to  the  complaint  in  this  case 
tbe  defendant  had  judgment,  from  which  the  plaintiff  has  appealed. 
The  cause  of  action  stated  in  the  complaint  is  this :  In  the  month  of 
September,  1860,  W.  C.  Brown,  an  engineer  of  the  Central  Pacific 
Bailroad  Company,  while  driving  one  of  its  locomotives  attached  to 
a  train  of  passenger  cars  over  and  upon  a  narrow  strip  of  land  and 
trestle-work  known  as  the  "Oakland  Pier,"  which  extended  into  the 
San  Francisco  bay  and  formed  part  of  the  company's  road  from  Sacra- 
mento to  Oakland,  was  precipitated  with  the  locomotive  into  the  bay 
and  drowned,  in  consequence  of  the  negligent  and  improper  conduct 
of  the  defendant  in  giving  to  the  engineer  the  wrong  signal,  i.  e.,  in 
giving  him  the  signal  to  go  on  instead  of  a  signal  to  stop. 
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in  consideriDg  the  sufficiency  of  the  statement  to  constitute  a  caose 
of  action,  the  court  below  was  bound,  as  is  this  court,  to  presume  from 
the  allegations  of  the  complaint  that  the  act  of  negligence  which 
<3auBed  the  engineer's  death  was  committed  by  some  one  employed  by 
the  company  whose  duty  it  was  to  signal  and  set  switches  for  its  trains, 
— for  a  railroad  corporation  can  only  act  by  its  agents  or  servants, — so 
that,  whether  the  death  of  the  engineer  resulted  from  the  n^ligence 
of  the  switch-tender  of  the  corporation,  or,  as  suggested  in  argument 
by  plaintiff's  counsel,  from  the  negligence  of  the  superintendent  or  a 
director  or  other  agent  of  the  corporation  in  charge  of  that  duty,  he 
was  an  employe  of  the  corporation,  and  as  the  engineer  was  also  an 
employe  the  corporation  was  not  liable  under  the  Code  for  the  death 
of  the  engineer  resulting  from  the  negligence  of  the  co-employe,  un- 
less the  employes  were  not  employed  in  the  same  general  business, 
or  the  corporation  neglected  to  use  ordinary  care  in  the  selection  of 
the  culpable  employe,  or  in  providing  him  with  proper  machinery 
for  use.     Section  1970,  Civil  Code. 

There  is  no  allegation  that  the  officer,  whoever  he  was,  was  not 
properly  qualified,  competent,  and  skillful  to  perform  his  duty;  nor 
that  the  instrumentalities  furnished  by  the  corporation  for  the  per- 
formance of  his  duty  were  defective;  therefore  the  corporation  per- 
formed its  duty  in  that  regard,  and  the  single  question  remains 
whether  the  engineer  and  switch-tender  were  co-employes  in  the  same 
general  business.     We  think  they  were. 

"The  business  of  a  railroad  company,"  says  Chief  Justice  Shaw  in 
Farwell  v.  Boston  d  W.  R.  Corp,  4  Mete.  55,  **i8  to  construct  and  main- 
tain a  railroad,  and  to  employ  their  trains  of  cars  to  carry  persons  and 
merchandise  for  hire.  •  *  *  Persons  employed  by  the  company 
are  appointed  and  employed  to  perform  separate  duties  and  services, 
all  tending  to  the  accomplishment  of  one  and  the  same  purpose — that 
of  the  safe  and  rapid  transmission  of  the  trains;  and  they  are  paid 
for  their  respective  services  according  to  the  nature  of  their  respective 
duties,  and  the  labor  and  skill  required  for  their  proper  performance." 
In  that  case  it  was  held  that  the  engineer  and  the  switch- tender  of 
the  company  were  fellow-employes  in  the  same  line  of  employment. 
The  rule  for  determining  the  question  involved  is  thus  formulated  by 
the  supreme  court  of  Illinois:  "Where  the  facts  show  that  the  em- 
ployes were  brought  into  personal  consociation  by  their  ordinary  du- 
ties, or  that  at  the  time  of  the  injury  they  were  co-operating  in  some 
particular  work,  in  such  cases  they  must  be  regarded  in  law  as  fel- 
low-servants."    Chicago  dk  N.  R,  Go.  v.  Moranda,  93  111.  324. 

Upon  the  same  principle  this  court  has  held  that  the  "helper"  at 
a  foundry,  and  a  driver  of  a  truck-wagon  belonging  to  the  foundry, 
under  the  same  employer,  and  the  superintendent  or  foreman  of  a 
mine,  and  a  laborer  at  the  mine,  were  "fellow-servants"  engaged  in 
the  same  general  business.  Hogan  v.  Central  Pac.  R.  Co.  49  Cal.  1 28 ; 
Collier  Y.  Steinhurt,  61  Cal.  116;  McLean  v.  Blue  Point  Gravel  Co,  Id. 
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256.  "The  term  'fellow-servants'  includes  all  who  serve  the  same 
master,  work  under  the  same  control,  derive  anthority  and  compensa- 
tion from  the  same  source,  and  are  engaged  in  the  same  general  busi- 
ness, though  it  may  be  in  different  grades  and  departments  of  it." 
Wood,  Mast.  &  Serv.  §  435;  McLean's. Case,  supra. 

But  it  does  not  include  the  servants  of  an  employe  in  any  such 
grades  or  departments.  As,  for  instance,  if  a  corporation  employs 
an  agent  to  perform  duties  of  any  particular  grade,  or  in  any  speeial 
department,  with  power  to  employ,  control,  and  discharge  workmen 
or  laborers  under  him,  he  ia  not  a  "fellow-employe"  of  those  whom 
he  employs,  and  for  injuries  to  any  of  them  caused  by  his  negligence 
the  corporation  is  liable,  Beeson  v.  Green  Mountain  G.  M.  Co.  57 
Cal.  20;  McKinne  v.  California  S.  R.  Co.  5  Pac.  Rep.  482.  This  case 
does  not  fall  within  that  exception;  the  engineer  and  the  switch- 
tender,  although  on  duty  in  separate  departments,  were,  in  the  dis- 
charge of  their  duties,  under  the  same  general  employment,  and  for 
the  negligence  of  the  fellow-servant  of  the  intestate  the  defendant  is 
not  liable.  Ycomans  v.  Contra  Costa  Co.  44  Cat  71 ;  Hogan  v.  Cen- 
tral Pac.  R.  Co.,  supra;  Slater  v.  Jewett,  85  N.  Y.  62. 

There  was  no  error  in  sustaining  the  demurrer  to  the  complaint. 
Judgment  affirmed. 

We  concur  in  the  judgment:     McKinstrt,  J.;  Boss,  J. 


(67  Cal.  166)  . 

Little  v.  Jacks.     (No.  9,823.) 

Filed  June  24,  18S5. 

New  Trt Mi— Amendment  of  Notice. 

A  notice  of  iniention  to  move  for  the  vacation  and  setting  aside  of  a  Judg- 
ment is  not  a  notice  of  intention  to  move  for  a  new  trial,  and  cannot,  after  the 
time  limited  for  giving  the  latter  notice,  be  amended  so  as  to  become  and  have 
the  effect  of  a  notice  of  intention  to  move  for  a  new  trial. 

Department  1.  Appeal  from  superior  court  of  the  county  of  Mon- 
terey. 

D.  M.  Delmas,  for  appellant. 

S.  0.  Houghton,  for  respondent. 

Boss,  J.  It  appears  from  the  bill  of  exceptions  in  this  cause  that 
on  January  9, 1884,  the  court  made  and  filed  its  written  findings  of 
fact  and  conclusions  of  law,  and  entered  its  judgment  thereon,  of 
which  defendant  had  due  notice  on  the  same  day.  Within  10  days 
thereafter  defendant  gave  plaintiff  notice  of  his  intention  to  move  the 
court  to  vacate  and  set  aside  the  judgment.  This  was  not  a  notice  of 
intention  to  move  for  a  new  trial.  Sawyer  v.  Sargent,  S  Pac.  Kep. 
872;  Martin  v.  Matfield,  49  Cal.  42.  The  time  allowed  by  statute  for 
the  giving  of  a  notice  of  the  latter  character  expired  with  the  tenth 
day  after  the  notice  of  the  decision  was  given.  To  allow  a  notice 
filed  within  statutory  time,  but  which  was  radically  defective,  to  be 
v.7p,no.8— 29 
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amended  after  the  expiration  of  that  time,  would  be,  in  effect,  to  ex« 
tend  the  time  allowed  by  statute  for  the  giving  of  such  notices,  which 
the  courts  have  no  power  to  do. 
Order  reversed. 

We  concur :     McKinstry,  J. ;  McKee,  J. 

(e?  Cal.  171) 

Buxton  v.  Traver  and  others.     (No.  9,809.) 

Filed  June  25.  1885. 

Unsuuveyed  Public  Lands — Occupation — Right  of  Heirs  of  Deceased  Oc- 
cupant. 

The  occupation  of  unsunreyed  United  States  lands,  without  taking  any  of 
the  steps  required  by  the  pre-emption  laws,  gives  to  the  occupant  merely  the 
privilege  of  pre-emption,  and  is  neither  a  legal  nor  an  equitable  title;  nor  is 
there  any  existing  claim  of  the  settler  to  pre-empt  which  can  be  completed  by 
his  heirs  or  administrator,  nor  have  the  latter,  in  such  case,  any  equitable  right 
to  control  the  patent  to  such  land  subsequently  issued  on  the  entry  of  another. 

Department  1 .  Appeal  from  superior  court  of  the  county  of  San 
Bernardino. 

John  H,  Dickinson^  for  appellants. 

Curtis  (£•  OtiSf  for  respondents. 

McKee,  J.  Appeal  from  a  judgment  of  dismissal  entered  on  sus- 
taining a  general  demurrer  to  the  complaint.  The  complaint  shows 
that  the  plaintiffs  are  daughters,  and  the  defendant  Hattie  Traver 
the  widow,  of  Oscar  Traver,  deceased ;  that  Oscar  Traver  died  in  the 
year  1877,  in  possession  of  the  tract  of  land  described  in  the  com- 
plaint, leaving  surviving  hi'm  the  said,  widow  and  two*  daughters  as 
his  sole  heirs  at  law;  that  after  his  death  the  widow  continued  to  re- 
side on  the  land,  and  in  November,  1879,  she  made  a  homestead  en- 
try upon  it,  and  on  the  tenth  of  November,  1879,  obtained  for  it  a 
patent  from  the  United  States.  This  patent,  the  plaintiffs  claim,  in- 
ures to  the  benefit  of  the  heirs  at  law  of  the  deceased;  and  the  object 
of  the  suit  in  hand  is  to  have  the  widow,  as  the  recipient  of  the  United 
States  patent,  declared  their  trustee  of  an  undivided  one-half  interest 
in  the  land,  and  of  the  rents,  issues,  and  profits  of  the  same.  They 
base  this  claim  upon  section  2269,  U.  S.  Rev.  St.,  which  is  as  follows : 

"Where  a  party  entitled  to  claim  the  benefits  of  the  pre-emption  law  dies 
before  consummating  his  claim,  by  filing  in  due  time  all  the  papers  essential 
to  the  establishment  of  the  same,  it  shall  be  competent  for  the  executor  or 
administrator  of  the  estate  of  such  party,  or  one  of  the  heirs,  to  file  the  neces- 
sary papers  to  complete  the  same;  but  the  entry  in  such  cases  shall  be  made 
in  favor  of  the  heirs  of  the  deceased  pre-emptor,  and  a  patent  thereon  shall 
cause  the  title  to  inure  to  such  heirs,  as  if  their  names  had  been  specially 
mentioned." 

Of  the  validity  of  this  statute  there  is  no  question.  Elliott  v.  F/>/(/, 
59  Cal.  117.  But  it  has  no  reference  to  an  entry  made  under  the 
homestead  laws  of  the  United  States;  it  refers  only  to  an  entry  made 
in  consummation  of  a  claim  of  right  to  land,  asserted,  under  the  pre- 
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emption  laws  of  the  United  States,  by  a  pre-emptor,  who  dies  before 
completing  his  claim  by  filing  t^he  requisite  papers.  In  such  a  case, 
the  statute  extends  the  right,  after  the  death  of  the  pre-emptor,  to  his 
executor  or  administrator,  or  any  of  his  heirs  at  law,  to  complete  the 
claim  initiated  by  him,  by  filing  the  papers  necessary  for  the  pur- 
pose, and  to  enter  the  land  for  the  benefit  of  all  the  heirs.  But  the 
complaint  contains  no  case  under  the  statute.  Its  statement  of  facts 
shows  that  the  land  patented  to  the  defendant,  Hattie,  was,  in  the  year 
1870,  part  of  the  unsurveyed  public  land  of  the  United  States,  open 
to  pre-emption;  that  Oscar  Traver  settled  upon  it  that  year,  with  the 
intention  of  acquiring  title  thereto  from  the  United  States  as  soon  as 
he  could;  that  he  was  a  duly-qualified  pre-emptor,  and,  in  that  ca- 
pacity, resided  on  the  land  with  his  family,  consisting  of  the  plain- 
tiflFs  and  the  defendant,  Hattie,  until  his  death,  in  1877;  that  he  died 
without  leaving  a  last  will,  and  there  was  no  administration' of  his 
estate;  and  it  appears  that  neither  the  widow  nor  the  plaintiffs,  nor 
either  of  them,  after  his  death,  suggested  or  presented  any  claim  in- 
itiated by  him,  or  filed  any  papers  for  the  purpose  of  completing  such 
a  claim,  if  it  existed,  or  took  any  steps  for  the  entry  of  the  land,  un- 
der  the  pre-emption  laws,  for  the  benefit  of  the  heirs.  It  is  alleged, 
however,  that  the  widow  continued  to  occupy  the  land  after  his  death; 
and  it  is  charged  that  it  was  her  duty  to  complete  the  pre-emption 
of  the  deceased,  and  enter  the  land  for  the  benefit  of  the  heirs;  that 
she  did  not  perform  that  duty,  but,  instead,  fraudulently  communi- 
cated to  the  plaintiffs,  as  fact,  that  their  father  died  without  leaving 
any  property,  and  thus  prevented  them  from  establishing  their  fa- 
ther's claim  by  the  requisite  proof,  and  then  entered  the  land  in  her 
own  name  and  for  her  own  behoof. 

There  is  no  averment  in  the  complaint  that  the  fact  comunicated 
to  the  plaintiffs  was  not  true,  and  it  is  admitted  that  the  approved 
plat  pf  the  township,  on  which  the  land  is  situated,  was  not  filed  un- 
til the  first  of  July,  1879, — more  than  two  years  after  the  death  of 
Oscar  Traver.  At  the  time  of  his  death,  Traver  was,  therefore,  a  mere 
occupant  of  the  land  as  a  portion  of  the  unsurveyed  public  land  of  the 
United  States,  for  the  pre-emption  of  which  he  had  taken  no  steps 
required  by  the  pre-emption  law.  In  that  position  he  had  a  mere 
privilege  of  pre-emption;  but  such  a  privilege  is  not  a  title  legal  or 
equitable;  it  is  only  a  proffer  to  a  certain  class  of  persons  that  they 
may  become  purchasers  if  they  will ;  but  without  payment,  or  an  offer 
to  pay,  it  confers  no  equity.  A  right  is  conferred  by  it  only  when  the 
party  has  accepted  the  offer  by  claiming  the  benefit  of  the  statute  in 
the  proper  manner  and  within  the  required  time,  or  by  payment. 
Orand  Gulfli.  dt  B.  Co.  v.  Bryan,  8  Smedes  &  M.  268 ;  Hittton  v.  Fris- 
He,  37  Cal.  475:  Frishie  v.  Whitney,  9  Wall.  187;  The  Yosemite  Valley 
Case,  15  Wall.  77.  Until  there  is  an  offer  to  do  what  the  pre-emp- 
tion laws  require  to  be  done  to  initiate  and  prosecute  a  pre-emption 
right,  there  is  no  existing  claim  of  the  settler  to  pre-empt,  which  can 
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be  completed  after  bis  deatb  by  bis  beirs  or  bis  administrator;  and 
as  no  sucb  claim  was  initiated  and  prosecuted  by  bim  in  bis  life-time, 
be  acquired  no  proprietary  interest  in  the  land  wbicb,  upon  bis  deatb, 
would  descend  to  bis  beirs  and  clotbe  tbem  witb  an  equitable  rigbt  to 
control  tbe  patent  to  the  land  subsequently  issued  by  the  United 
States  upon  an  entry  made  by  another.  As,  therefore,  the  original 
settler  died  without  making  any  claim  to  the  benefits  of  the  pre-emp- 
tion laws  which  could  be  perfected  by  bis  beirs,  and  as  no  equitable 
rigbt  in  tbe  land  descended  to  tbe  beirs,  tbe  patent  issued  to  tbe  de- 
fendant, Hattie,  upon  ber  entry  under  tbe  homestead  laws,  is  not  sub- 
ject to  a  trust  in  favor  of  the  plaintiffs,  {Jarvis  v.  Hoffman^  43  Cal. 
314,)  and  the  court  did  not  err  in  sustaining  tbe  demurrer^  and  en- 
tering judgment  for  defendants. 
Judgment  affirmed 

We  concur :    Boss,  J. ;  McKinstbt,  J. 


(fi7  Cal.  169) 

West  v.  Masson.     (No.  8,524.) 

Filed  June  25,  1885. 

Vendor  and  Vkndee—Warranty  Deed — Breach  op  Covenants. 

Where  defendant  conveyed  to  plaintiff  by  a  deed  of  warranty,  ihe  covenants 
in  the  deed  are  not  broken  by  the  act  of  the  defendant's  grantor  in  claiming 
that  his  deed  was  intended  merely  as  a  mortgage,  and  bringing  an  action 
against  the  plaintiff  and  defendant  to  redeem  the  same,  where  the  plaintiff  de- 
fended such  action  successfully. 

Department  1.  Appeal  from  superior  court  of  tbe  cicy  and  county 
of  San  Francisco. 

M.  G.  Cobb,  for  appellant. 

Loughborough  d  Newhally  for  respondent, 

McKbe,  J.  On  the  thirteenth  of  May,  1877,  the  defendants,  5'ran- 
cis  P.  and  Victor  B.  Masson,  sold,  and  by  a  deed  of  grant,  bargain, 
and  sale  conveyed,  to  the  plaintiff,  Louis  West,  a  tract  of  land  in 
Alameda  county.  Additional  to  the  covenant  implied  from  the  terms 
"grant,  bargain,  and  sale,"  tbe  deed  contained  a  covenant  on  the 
part  of  the  grantors  "to  warrant  and^  defend  the  premises  against  all 
persons  lawfully  claiming  the  same  by,  through,  or  under  them,  or 
either  of  them."  When  West  acquired  title  from  the  defendants,  be 
was  in  possession  of  a  small  portion  of  the  tract  as  tenant  of  one 
William  Scbuman,  from  whom  the  defendants  derived  title,  subject 
to  the  lease  to  West,  and  Schuman  occupied  the  balance  of  tbe  land. 
West  knew  when  he  purchased  from  the  defendants,  and  before  pay- 
ing the  purchase  money  and  receiving  his  deed,  that  Schuman  was 
in  possession,  nominally,  as  a  tenant  at  will  of  the  Massous,  but  claim- 
ing that  the  deed  by  which  he  had  transferred  the  title  to  them,  though 
absolute  in  form,  was  intended  as  a  mortgage  to  secure  payment  of 
a,  certain  mortgage  on  the  land  in  favor  of  the  Massons,  and  for  the 
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foreclosure  of  which  there  was,  at  the  time  of  the  ezecutioD  of  the 
deed  by  Schuman  to  them,  an  action  pending  in. their  favor  against 
Schuman,  West,  and  others.  Under  these  circumstances,  West  pur- 
chased from  the  defendants,  and  received  and  had  recorded  bis  deed. 

Soon  after  the  deed  to  West  was  recorded,  Schuman  tendered  to 
the  Massons  money  to  redeem  the  land  from  what  he  claimed  to 
be  a  mortgage  to  them,  and  demanded  a  reconveyance  of  the  prem- 
ises. They  refused  to  accept  the  tender  or  to  comply  with  the  de- 
mand. A  suit  in  equity  was  thereupon  commenced  by  Schuman 
against  the  Massons  and  West,  their  grantee,  to  have  the  deed  to  the 
former  declared  a  mortgage,  and  to  compel  the  defendants  in  the  ac- 
tion to  reconvey  the  premises  upon  payment  of  what  was  due.  West 
notified  his  co-defendants  in  the  action  to  defend  the  suit,  but  they  re- 
fused, and  he  had  to  defend  it  at  bis  own  expense,  and  afterwards,  at 
his  own  cost  and  expense,  had  to  commence  and  prosecute  an  action 
of  ejectment  against  Schuman  to  recover  possession  of  the  land.  In 
both  actions  he  was  successful,  and  the  object  of  the  action  in  hand 
is  to  recover  from  the  defendants  the  money  expended  by  him  in  re- 
covering from  Schuman  possession  of  the  land  which  he  purchased 
from  them.  For  this,  he  contends,  they  are  liable  upon  the  covenants 
in  the  deed.  But  we  think  there  was  n6  breach  of  either  the  express 
or  implied  covenant  in  the  deed  to  the  plaintiff.  Schuman  did  not 
claim  a  paramount  title  to  the  land  adverse  to  the  defendants,  as  his 
grantees,  nor  a  title  "by,  through,  or  under  them,  or  either  of  them.*' 
He  was  in  possession  under  them,  asserting  that  the  conveyance  of 
the  land  which  he  had  made  to  them,  and  under  which  they  claimed 
to  have  derived  their  title  from  him,  was  a  mortgage,  from  which  he 
had  the  right  to  redeem  the  land.  The  assertion  of  such  a  claim  was 
not  a  breach  of  the  defendants'  covenant  of  warranty  to  the  plaintiff. 
The  plaintiff  purchased  with  full  knowledge  of  the  claim,  and  took  a 
conveyance  of  the  land  subject  to  it.  Any  expenditures  of  money 
made  in  resisting  it  were,  therefore,  in  defense  of  his  own  right,  and 
no  liability  attached  to  the  defendants  by  reason  of  their  covenants 
in  the  conveyance  to  pay  him  therefor. 

Judgment  and  order  affirmed. 

We  concur :    Ross,  J. ;  McKinstry,  J. 
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(2  Cal.  XJnrep.  489) 

HoaAN  V.  Tyler.     (No.  8,744.) 

Filed  June  24,  1885. 

L  Vekdict— Keveebal  for  Insufficiency  op  Evide^itce. 

Where  evidence  is  conflicting,  the  court  will  not  interfere  with  the  verdict;  on 
appeal,  on  the  ground  of  insumciency  of  the  evidence. 
2.  Immaterial  Evidence— Exclusion  not  Error. 

A  reversal  is  not  warranted,  on  appeal,  by  the  exclusion  of  evidence  on  the 
ground  of  immateriality,  if  the  materiality  of  the  evidence  offered  is  not  ap- 
parent. 

Department  2.  Appeal  from  superior  court  of  the  city  and  county 
of  San  Francisco. 

George  W.  TyleVy  for  appellant. 

PiUsbury  d  Titus,  for  respondent. 

Thornton,  J.  As  to  the  insufficiency  of  the  evidence  to  justify  the 
verdict,  it  only  needs  to  be  said  that  the  evidence  is  conflicting,  and, 
under  such  circumstances,  this  court  will  not  interfere  with  such  ver- 
dict on  appeal.  The  parol  evidence  of  the  plaintiff  did  not  tend  to 
contradict,  add  to,  or  vary  the  written  contract  entered  into  between 
the  parties  to  this  action.  The  oral  evidence  referred  to  a  different 
agreement,  which  was  never  reduced  to  writing.  Under  such  circum- 
stances, the  rule  which  excludes  parol  evidence  on  the  ground  that  it 
will  contradict,  add  to,  or  vary  an  agreement  in  writing  does  not  apply. 
1  Greenl.  Ev.  §§  284a,  303. 

The  defendant,  on  the  cross-examination  of  plaintiff,  put  to  him  the 
following  question :  "Now,  before  you  delivered  these  papers — this  note 
and  the  policies  of  insurance — to  Judge  Tyler,  did  you  have  any  con- 
versation with  Mrs.  Hedge  on  the  subject?"  The  question  was  ob- 
jected to  by  the  plaintiff  as  immaterial ;  that  any  conversation  with 
Mrs.  Hedge  was  immaterial,  as  she  was  not  a  party  to  the  action. 
The  objection  was  sustained  and  defendant  excepted.  Why  this  ques- 
tion was  asked  was  not  explained.  No  statement  was  made  to  show 
how  the  answer  to  it  could  be  in  any  way  material  to  any  issue  in- 
volved in  the  cause.  Under  these  circumstances  we  can  see  no  error 
in  the  ruling  of  the  court. 

The  plaintiff  by  bis  counsel  asked  defendant  whether  he  was  aware 
of  certain  evidence  given  by  one  Fred.  Hedg«  at  the  time  he  (defend- 
ant) dismissed  an  action  concerning  which  testimony  had  been  offered 
in  the  case.  Defendant  objected  to  the  question  on  the  ground  that 
it  referred  to  a  deposition  which  was  given  in  another  case,  and  which 
had  not  been  offered  in  evidence  herein.  The  objection  was  overruled 
and  defendant  excepted.  The  witness  answered  that  he  was  aware 
that  Hedge  had  made  a  deposition,  which  was  in  writing;  that  he  had 
read  it ;  but  that  he  would  not  state  the  contents  of  it  unless  he  was 
compelled  to  do  so  by  the  court.  He  at  the  same  time  stated  that  he 
did  not  think  counsel  correctly  stated  the  contents  of  the  deposition. 
This  was  substantially  all  that  occurred  in  relation  to  the  question  and 
answer  that  is  material.     The  witness  was  not  asked  to  state  the  coa- 
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tents  of  the  deposition.  The  inquiry  extended  only  to  his  own  knowl- 
edge of  the  evidence  given  by  Hedge  (which  evidence  was  embodied 
in  the  question)  at  the  time  he  dismissed  the  suit  referred  to.  This 
he  answered.  We  see  no  error  in  the  ruling  of  the  court.  The  con- 
tents of  the  deposition  were  not  asked  for,  nor  were  they  testified  to. 
We  cannot  see  in  what  manner  defendant  was  prejudiced  by  a  ques- 
tion whether  at  a  time  mentioned  in  it  he  was  aware  of  the  matters 
stated  in  the  question.  The  above  disposes^of  all  the  points  made  on 
behalf  of  appellant. 

Judgment  and  order  affirmed. 

We  concur:     Sharpstein,  J.;  Mybick,  J, 

(67  Cal.  174) 

Salleb  v.  Corder.     (No.  9,937.) 

Filed  June  26,  1885. 

Desert  Lands— Right  op  Proposed  Puuchaber  to  Possession. 

Desert  land,  duly  entered  as  such,  and  paid  for,  under  the  act  *'  to  provide  for 
the  sale  of  desert  lands,"  at  the  rate  of  25  cents  per  acre,  is  reserved  from  en- 
try under  other  laws  relative  to  public  lands,  and  gives  to  the  proposed  pur- 
chaser the  right  of  possession  for  three  years;  and,  in  an  action  by  him  to  re- 
cover the  possession  of  the  same,  the  fact  that  after  the  commencement  of 
such  action  the  defendant  claimed  the  land  as  a  pre-empior  will  constitute  no 
defense  to  the  action.  ^ 

Department  1.  Appeal  from  superior  court  of  the  county  of  San 
Bernardino. 

Hight  dt  Fording^  for  appellant. 

J.  D.  Benthune  and  Will  A,  Harris,  for  respondent. 

By  the  Coubt.  The  case  shows  that  the  section  of  land,  part  of 
"which  is  demailded  in  this  action,  was  "duly  entered  by  plaintiff  as 
desert  land  on  the  fifteenth  of  April,  1882,  and  twenty-five  cents  per 
acre  paid  thereon  by  plaintiff  to  the  United  States  government  for  each 
and  every  acre  of  said  section."  Land  thus  entered,  under  the  act 
"to  provide  for  the  sale  of  desert  lands,"  etc.,  (Supp.  Eev.  St.  U.  S. 
1874-1881,  p.  289,  c.  107,)  is  reserved  from  entry  under  other  laws, 
and  gives,  the  right  of  possession  for  three  years  to  the  proposed  pur- 
chaser. The  plaintiff  herein  was  therefore  entitled  to  recover.  The 
fact  that  defendant,  after  the  commencement  of  this  action,  claimed 
(as  appears  from  a  memorandum  upon  the  books  of  the  "United 
States  land-office  at  Los  Angeles")  a  portion  of  the  land  as  a  pre* 
emptor,  constituted  no  defense. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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(67  Cal.  186) 

Sharon  v,  Sharon.     (No.  9,984.) 

Filed  June  29,  1885. 

1.  Divorce— Jcrisdiction  of  Supkeme  Court  over. 

An  action  of  divorce  being  In  the  nature  of  a  case  in  equity,  is  within  the 
appellate  jurisdiction  of  the  supreme  court  under  the  California  constitution  of 
1879. 

2.  Marriagb— Judgment  in  Action  to  Dbtbrminb  Validity,  AppEAiiABUc. 

An  action  to  determine  the  validity  of  a  marriage  is  in  the  nature  of  a  case 
in  equitjT,  and  an  appeal  lies  from  a  judgment  rendered  therein  to  the  supreme 
court. 

3.  Divorce— Alimony— Order  for,  Appealable. 

An  appeal  lies  to  the  supreme  court  from  an  order  in  an  action  of  divorce, 
for  the  payment  of  alimony  and  counsel  fees,  such  order  being  in  the  nature  of 
a  final  juclgment,  and  such  order  cannot  be  reviewed  on  appeal  from  the  judg- 
ment decreeing  a  divorce. 

McKeb,  J.,  dissenting. 

In  Bank.  Appeal  from  superior  court  of  the  city  and  county  ot 
San  Francisco. 

W.  H.  L.  Barnes,  0.  P.  Evans,  and  Stewart  d  Herrin,  for  appellant. 

Tyler  d  Tyler,  D.  S.  Terry,  George  Flournoy,  and  Walter  Levy,  for 
respondent. 

Sharpstein,  J.  The  order  to  show  cause  why  all  proceedings  upon 
the  order  of  the  court  below  for  the  payment  of  alimony  and  counsel 
fees  should  not  be  stayed,  pending  the  appeals  from  the  order  and 
judgment,  and  the  motions  to  have  said  appeals  dismissed,  devolve 
upon  us  the  consideration  and  determination  of  the  following  ques- 
tions :  (1)  Has  this  court  appellate  jurisdiction  in  actions  of  divorce? 
(2)  Can  the  order  for  the  payment  of  alimony  and  counsel  fees  be  re- 
viewed on  an  appeal  from  the  judgment  ?  (3)  Can  this  court  enter- 
tain jurisdiction  of  the  direct  appeal  from  that  order? 

Although  this  court  has,  during  a  period  almost  coeval  with  its  ex- 
istence, heard  and  determined  appeals  in  divorce  cases,  its  jurisdic- 
tion to  do  so  has  not  until  now  been  sharply  challenged.  In  Conant 
V.  Conant,  10  Cal.  250,  the  appellate  jurisdiction  was  disputed  only 
in  cases  in  which  no  question  of  property  was  involved.  With  that 
exception  the  complete  appellate  jurisdiction  of  this  court  in  such 
cases  appears  to  have  been  uniformly  acquiesced  in. 

The  first  constitution  conferred  appellate  jurisdiction  on  this  court 
in  all  cases  in  which  the  matter  in  dispute  exceeded  $200;  the  next, 
"in  all  cases  in  equity;"  and  the  present  constitution  likewise  confers 
appellate  jurisdiction  on  this  court  "in  all  cases  in  equity."  Appel- 
late jurisdiction  in  other  enumerated  cases  was  and  is  conferred,  but 
the  jurisdiction  of  this  court  of  an  action  of  divorce,  in  our  opinion, 
depends  on  its  being,  in  this  state,  at  least,  a  case-  "in  equity."  The 
first  constitution  prohibited  the  granting  of  divorces  by  the  legisla- 
ture, but  did  not  confer  the  power  to  grant  them  on  any  court,  unless 
the  conferring  of  "jurisdiction  in  law  and  equity  in  all  civil  cases," 
on  the  dis^Wct  courts,  conferred  it  on  those  courts.  And  in  theearli- 
est  reported  case  of  divorce  to  which  our  attention  has  been  directed. 
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the  first  pleading  on  the  part  of  the  plaintiff  is  denominatad,  in  the 
opinion  of  the  court,  "a  bill  filed  for  a  divorce.''  Kashaw  v.  Kasha w,  3 
Gal.  312.  And  in  Fuller  v.  Fuller,  17  Gal.  605,  the  court  denominates 
the  complaint  "a  bill  for  divorce."  There  was  tben,  as  now,  bat  one 
form  of  civil  actions  in  this  state,  and  the  first  pleading  on  the  part  of 
the  plaintiff  was  then,  as  now,  **a  complaint."  In  equity  cases,  how- 
ever, but  in  none  other,  so  far  as  we  are  advised,  the  courts  of  this  state 
sometimes,  and  not  infrequently,  refer  to  the  first  pleading  on  the  part 
of  the  plaintiff  as  "a  bill."  Under  the  first  constitution,  as  before 
stated,  the  appellate  jurisdiction  of  this  court  embraced  all  cases, 
when  the  matter  in  dispute  exceeded  $200.  '  No  distinction  was  made 
between  cases  in  equity  and  at  law.  But  in  Conant  v.  Conant,  10 
Gal.  249,  this  was  construed  to  mean,  what  is  clearly  expressed  in 
subsequent  constitutions,  viz.,  "appellate  jurisdiction  in  all  cases  in 
equity,"  and  in  certain  enumerated  cases  at  law.  The  court,  Field, 
J.,  delivering  the  opinion,  said :  "It  never  could  have  been  the  inten- 
tion of  the  iramers  of  the  constitution  to  deny  to  the  higher  courts 
both  original  and  appellate  jurisdiction  in  that  large  class  of  cases 
where  the  relief  sought  is  not  susceptible  of  pecuniary  estimation." 

In  Lyons  v.  Lyons,  18  Gal.  447,  the  court  filed  no  findings  of  fact 
or  conclusions  of  law,  and  it  was  contended  by  the  appellant's  coun- 
sel that  it  constituted  a  sufficient  ground  for  the  reversal  of  the  judg- 
ment. But  this  court,  Gope,  J.,  delivering  the  opinion,  said:  **This 
is  a  suit  in  equity ,  and  the  only  error  assigned  is  that. there  are  no 
findings  to  support  the  judgment."  He  then  cites  Walker  v.  Sedg- 
wick, 5  Gal.  192,  in  which  it  was  held  that  the  statute  which  re- 
quired findings  to  be  filed  did  not  apply  to  cases  in  equity.  These 
cases  all  arose  and  were  decided  before  any  change  had  been  made  in 
the  original  constitution.  And  when  revised  it  clearly  expressed  what 
it  had  before  been  construed  to  mean.  From  the  time  of  that  revis- 
ion down  to  the  date  of  the  adoption  of  the  present  constitution  this 
court  entertained  appeals  in  divorce  cases,  and  its  jurisdiction  to  da 
so  does  not  appear  to  have  been  questioned.  And  we  are  bound  to 
presume  that  when  the  framers  of  the  present  constitution  literally 
copied  from  the  late  constitution  the  clause  defining  appellate  juris- 
diction of  this  court  in  cases  in  equity,  they  knew  how  it  had  been 
construed,  and  intended  that  it  sboald  thereafter  be  construed  as  it 
theretofore  had  been.  "It  is  a  safe  rule  of  construction  that,  when 
framing  the  organic  law  of  the  state,  the  convention  thought  proper 
to  borrow  provisions  from  the. constitutions  of  other  states,  which 
provisions  had  already  received  a  judicial  construction,  they  adopted 
the  provisions  in  view  of  such  construction  and  acquiesced  in  its  cor- 
rectness." People  V.  Coleman,  4  Gal.  46.  A  fortiori,  when  a  clause 
in  an  earlier  constitution,  after  having  received  a  judicial  construc- 
tion, is  copied  into  a  later  one  of  the  same  state.  It  is,  however, 
contended  that  while  there  is  no  difference  between  the  clauses  of  the 
late  and  present  constitutions,  which  define  the  appellate  jarisdiction 
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of  this  court  in  equity  cases,  its  jurisdiction  in  divorce  cases,  if  it  ever 
had  any,  is  taken  away  by  the  clause  in  the  present  constitution  which 
defines  the  jurisdiction  of  superior  courts,  and  which  expressly  con- 
fers on  them  original  jurisdiction  "in  actions  of  divorce/' 

In  support  of  that  theory  it  is  said  that  the  common  law  of  England 
prevails  here,  except  so  far  as  it  is  superseded  or  modified  by  some 
statute  or  fundamental  law  of  our  own,  and  that  at  common  law  no 
court  could  grant  a  divorce  a  vinculo,  parliament  alone  having  that 
power.  Therefore  it  is  claimed  that  no  court,  in  the  absence  of  some 
statutory  or  constitutional  provision  expressly  conferring  that  juris- 
diction upon  it,  can  exercise  original  or  appellate  jurisdiction  in  di- 
vorce cases;  that  in  analogy  to  the  procedure  in  England  the  legis- 
latures of  the  several  states  of  the  United  States,  in  the  absence  of 
any  statutory  or  constitutional  provision  on  the  subject,  would  possess 
the  exclusive  power  to  grant  divorces  a  vinculo  in  their  respective 
states ;  and  that  this  gives  great  significance  to  the  action  of  the  late 
constitutional  convention,  in  conferring  upon  superior  courts  original 
jurisdiction  of  actions  "of  divorce"  eo  nominSy  and  in  omitting  any 
express  mention  of  them  in  the  clause  which  defines  the  jurisdiction 
of  this  court.  The  effect  claimed  for  this  is  that  it  confers  on  the 
superior  courts  a  jurisdiction  which  their  predecessors,  the  district 
courts,  exercised  under  constitutions  which  did  not  expressly  confer 
on  them  jurisdiction  in  divorce  cases,  and  deprives  this  court  of  a 
jurisdiction  which  it  exercised  unchallenged  for  15  years,  basing  its 
right  to  do  so  upon  a  constitutional  provision,  of  which  a  literal  copy 
may  be  found  in  the  present  constitution. 

It  is  true  that  divorces  a  vinculo  matrimonii  in  Great  Britain  were, 
at  least  for  a  long  time  prior  to  1858,  granted  by  act  of  parliament 
exclusively;  but  it  is  not  quite  so  clear  that  such  divorces  were  not  at 
one  time  granted  by  the  high  court  of  chancery,  which  borrowed  its 
jurisdiction  from  the  aquitas  and  judicial  powers  of  the  Boman  mag- 
istrates. In  Wightman  v.  Wightnian,  4  Johns.  Ch.  343,  Chancellor 
Kent  says : 

"All  matrimonial  and  other  causes  of  ecclesiastical  cognizance  belonged 
originally  to  the  temporal  courts,  {oide  the  Cane  of  Legitimation  atid  Bas- 
tardy^ Sir  J.  Davies'  Rep.  140,  and  his  argument  in  the  Case  qfFrcemunire, 
Id.  273;)  and  when  the  spiritual  courts  cease,  the  cognizances  of  such  causes 
would  seem,  as  of  course,  to  revert  back  to  the  lay  tribunals." 

From  the  argument  in  the  Prcemunire  Case,  above  cited,  we  extract 
the  following  paragraph : 

"First,  then,  let  us  see  when  this  distinction  of  ecclesiastical  or  spiritual 
causes  from  civil  and  temporal  causes  did  first  begin  in  point  of  jurisdiction. 
Assuredly  for  the  space  of  300  years  after  Christ  this  distinction  was  not 
known  or  heard  of  in  the  Christian  world.  For  the  causes  of  testaments,  of 
matrimony,  of  bastardy  and  adultery,  and  the  rest  which  are  called  ecclesias- 
tical or  spiritual  causes,  were  merely  civil  and  determined  by  the  rules  of  the 
civil  law,  and  subject  only  to  the  jurisdiction  of  the  civil  magistrate,  as  ail 
civilians  will  testify  with  me," 
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Gibbon  says: 

'*The  magistrates  of  Justinian  were  not  subject  to  the  authority  of  the 
church;  the  emperor  consulted  the  unl-elieving  civilians  of  antiquity;  and 
the  choice  of  matrimonial  laws  in  the  Code  and  Pandects,  is  directed  by  the 
earthly  motive  of  justice,  policy,  and  the  natural  freedom  of  both  sexes." 

It  is  clear^  therefore,  that  in  Boman  jurisprudence  divorce  oases 
were  heard  and  determined  by  the  civil  magistrates,  who  had  juris- 
diction of  cases  both  at  law  and  in  *equiiy,  as  we  now  distinguish 
them. 

''In  the  reign  of  Richard  II.  the  Barons  formally  declared  that  they 
would  not  suffer  the  kingdom  to  be  governed  by  the  Boman  law ;  and 
the  common-law  judges  prohibited  it  from  being  any  longer  cited  in 
their  courts.  This  action  was  certainly  a  mistake,  and  it  produced 
an  opposite  effect  from  the  one  intended.  The  Roman  law,  instead  of 
being  banished,  was  simply  transferred  to  another  court  which  wa^  not 
governed  by  common-law  doctrines.  As  the  law  courts  out  themselves 
off  from  all  opportunity  of  borrowing  equitable  principles  from  this 
foreign  source,  the  necessity  arose  for  a  separate  tribunal,  in  whioh 
those  principles  could  be  recognized.  It  therefore  followed,  immedi- 
ately upon  this  prohibition,  that  the  hitherto  narrow  jurisdiction  of 
the  court  of  chancery  was  greatly  increased,  and  extended  over  sub- 
ject-matters which  required  an  ample  and  constant  use  of  Boman  law 
doctrines."     1  Pom.  Eq.  20. 

It  would  not  necessarily  follow  from  this  that  the  court  of  chancery 
succeeded  to  all  the  powers  of  the  Boman  magistrates,  except  those 
which  the  common-law  courts  were  administering ;  but  it  does  seem 
to  us  that  the  court  of  chancery  might,  unless  prohibited  by  act  of 
parliament,  have  exercised  jurisdiction  in  matrimonial  as  well  as  in 
other  causes,  and  there  is  some  evidence  of  its  having  done  so.  "Tot- 
hill,  in  his  transactions  of  the  court  of  chancery,  states  that  there 
are  on  the  rolls  of  the  court  two  decrees  for  divorce  (but  of  what  de- 
scription he  does  not  mention)  in  the  time  of  Henry  YIII.,  and  two 
in  the  time  of  Elizabeth,  after  verdicts  in  the  court  of  queen's  bench, 
I  presume  for  adultery.  I  have  been  unable  to  discover  them  even 
with  the  help  of  Mr.  Monro.  It  is  not  unlikely,  however,  that  the 
court  of  chancery,  under  its  clerical  chancellors,  exercised  jurisdiction 
to  decree  a  divorce  a  vinculo  matrimonii."  1  Spencet,Eq.  702.  The 
first  edition  of  TothilFs  book  was  published  in  1649,  and,  as  he  is 
styled  a  "famous  lawyer,"  it  is  highly  probable  that  what  be  relates 
ad  having  occurred  not  long  before  the  time  in  which  be  lived  actu- 
ally took  place. 

Conceding,  however,  the  fact  to  be  otherwise,  it  is  quite  clear  that 
the  civil  courts  did  not  decline  such  jurisdiction  because  it  had  been 
conferred  on  the  spiritual  courts.  If  those  courts  ever  claimed  the 
power,  they  never,  after  a  date  long  anterior  to  the  reformation,  at- 
tempted to  decree  a  divorce  a  vinculo  matrimonii.  For  more  than 
200  years,  at  least,  prior  to  a  recent  date,  when  the  divorce  court  was 
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established  in  England,  marriage  was  there  treated  as  a  status  or 
condition  whiob  was  indissoluble  except  by  death  or  act  of  parliament. 

"But  the  marriage  status  is  entered  into  through  the  door  of  an  or- 
dinary contract ;  and  for  avoiding  ordinary  contracts,  the  jurisdiction 
of  equity  extends  to  all  questions  of  fraud,  mistake,  duress,  and  lu- 
nacy. Hence,  when  an  impediment  of  this  sort  intervenes,  and  juris- 
diction for  nullity  has  been  conferred  on  no  court  by  statute,  our 
equity  tribunals  will  entertain  the  complaint  and  declare  the  marriage 
void.  Equity  in  England  will  not  do  this,  because  formerly  there  was 
an  express  jurisdiction  in  the  ecclesiastical  courts  and  now  there  is 
in  the  divorce  courts."     2  Bish.  Mar.  &  Div.  §  291. 

Now,  as  before  the  statute  permitting  divorces  by  courts,  the  con- 
tract is  to  assume  the  duties  and  obligations  of  matrimony.  The 
contracting  parties  cannot  limit  these  duties  or  obligations,  nor  ex- 
pressly provide  that  their  binding  force  shall  last  for  a  period  other 
than  life.  But  the  duties  and  obligations  are  assumed  only  by  the 
mutual  consent  of  the  parties,  and  marriage  itself  is  often  spoken  of 
by  law-writers  and  judges  (without  material  inaccuracy)  as  a  "civil 
contract.'*  Assuming,  however,  the  marital  status,  into  which  the 
parties  enter  through  a  contract,  is  itself  more  than  or  diiferent  from 
ordinary  contracts,  yet  when  the  legislature  of  this  state  provided 
that  the  relations  between  husband  iand  wife,  previously  indissoluble, 
might  be  terminated  as  the  result  of  a  judicial  proceeding,  the  nature 
of  the  status  was,  to  that  extent,  modified,  and  it  assumed  the  char- 
acter of  a  contract,  from  future  compliance  with  the  obligations  of 
which  the  parties  cannot  indeed  release  each  other,  but  from  which 
they  may  be  relieved  by  the  decree  of  an  appropriate  tribunal. 

Under  the  statute  the  marriage  state  is  subject  to  termination  by 
judicial  decree.  This  element  of  possible  disseverance  affects  the 
contract  because  the  parties  marry  in  view  of  a  possible  divorce,  and 
the  decree  of  divorce  operates  on  the  contractual  relations  by  reliev* 
ing  the  spouses  of  the  duties  they  have  assumed  towards  each  other 
by  or  through  a  contract;  the  power  to  divorce  which,  save  for  the 
prohibition. of  the  constitution,  could  have  been  exercised  by  the  legis- 
lature, has  become  judicial.  Courts  of  equity  have  jurisdiction  to 
decree  or  declare  dissolution  of  copartnerships,  and  of  other  like  con- 
tracts entered  into  to  continue  indefinitely,  where  there  are  mutual 
and  continuing  conditions.  It  would  seem  there  could  be  little  doubt 
that,  when  marriage  ha^  been  deprived  of  its  quality  of  indissolubility, 
and  no  special  tribunal  has  been  created  for  divorce  cases,  courts  of 
equity  should  assume  cognizance  of  such  actions.  Courts  of  equHy 
have  always  exercised  an  analogous  jurisdiction;  their  modes  of  pro- 
cedure are  adapted  to  the  inquiries  involved,  and  their  decrees  are 
more  specific  and  flexible  than  the. ordinary  law  judgments.  It  is 
therefore  not  surprising  that  this  court  should  have  uniformly  regarded 
actions  of  divorce  as  "cases  in  equity."  The  fact  that  it  did  so  re- 
gard them  is  too  clear  to  admit  of  doubt,  and  that  being  so  its  rea- 
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SODS  for  80  regarding  them  are  not  now  important.  Our  position  is 
that,  for  a  period  of  30  years  next  preceding  the  adoption  of  the  pres- 
ent constitution,  actions  of  divorce  were  uniformly  held  to  be  "cases 
in  equity,"  and  that  the  framers  of  the  present  constitution  were 
aware  of  that  when  they  conferred  on  this  court  jurisdiction  "in  all 
cases  in  equity." 

On  the  other  hand,  it  is  contended  that  the  framers  of  the  present 
constitution  manifested  their  intention  to  eifiect  a  material  change  in 
that  respect  by  conferring  original  juiisdiction  on  the  superior  court 
in  actions  of  divorce  eo  nomine^  and  omitting  to  confer  appellate  ju- 
risdiction in  divorce  cases  eo  nomine  on  this  court.  But  it  conferred 
no  other  or  greater  jurisdiction  on  the  superior  courts  in  divorce  cases 
than  their  predecessors,  the  district  courts,  had  exercised  from  the  first 
under  the  constitutions  in  which  no  special  mention  was'made  of  such 
cases.  And  from  1874  down  to  the  date  of  the  adoption  of  the  pres- 
ent constitution,  there  was  no  statute  in  force  which  expressly  con- 
ferred such  jurisdiction  on  the  late  district  courts.  The  language  of 
the  Code  was  and  is  that  "marriage  may  be  dissolved  (1)  by  the 
death  of  either  of  the  parties;  or  (2)  by  a  divorce  adjudged  by  a  court 
of  competent  jurisdiction."  To  ascertain  what  court  had  "competent 
jurisdiction, "  it  was  necessary  to  consult  the  constitution,which  simply 
declared  that  "the  district  courts  shall  have  original  jurisdiction  in 
all  cases  in  equity,"  etc.  Why  original  jurisdiction  in  actions  of  di- 
vorce was  not  expressly  conferred  by  the  Code,  as  it  had  previously 
been  by  statute,  on  the  district  courts,  we  will  not  attempt  to  explain. 
But  from  January  1, 1878,  down  to  the  time  when  the  present  consti- 
tution went  into  effect,  the  district  courts  derived  whatever  jurisdic- 
tion they  had  in  divorce  cases  from  the  same  source  that  this  court 
has  always  claimed  to  derive  its  jurisdiction  in  such  cases,  viz.,  the 
constitution.  Nor  can  we  satisfactorily  explain  why  the  words  "of  di- 
vorce and  for  the  annulment  of  marriage,"  which  are  not  to  be  found 
in  either  of  the  earlier  constitutions,  were  inserted  in  the  present  con- 
stitution. They  give  the  superior  courts  no  greater  or  other  jurisdic- 
tion in  such  cases  than  their  predecessors,  the  district  courts,  had  ex- 
ercised under  both  of  the  former  constitutions,  neither  of  which  con- 
tained those  words.  And  we  cannot  adopt  the  suggestion  that  they 
were  inserted  in  ihe  clause  defining  the  original  jurisdiction  of  the 
superior  courts,  for  the  purpose  of  curtailing  the  appellate  jurisdiction 
of  this  court.  That  is  not  the  way  in  which  the  framers  of  constitu- 
tions and  laws  express  their  intentions.  If  the  intention  had  been  to 
take  from  this  court  the  jurisdiction  which  it  had  previously  exercised 
in  divorce  cases,  the  very  clause  under  which,  for  a  period  of  17 
years,  it  had  claimed  such  iurisdiction,  would  not  have  been  copied 
verbatim. 

But,  while  entertaining  no  doubt  of  the  appellate  jurisdiction  of  this 
court  in  divorce  cases,  pure  and  simple,  it  is  at  least  pertinent  to  re- 
mark that  this  is  not  simply  an  action  of  divorce.     Section  78  of  the 
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Civil  Code  provides:  '*If  either  party  denies  the  same,  orxefuses  to 
join  in  a  declaration  thereof,  the  other  may  proceed,  by  action  in  the 
superior  court,  to  have  the  validity  of  the  marriage  determined  and 
declared."  The  first  count  of  the  complaint,  or  separate  statement 
of  a  cause  of  action,  herein,  after  alleging,  in  three  paragraphs,  the 
residence  of  plaintiff,  her  marriage  with  defendant,  their  cohabitation 
as  husband  and  wife,  and  that,  on  the  twenty-fifth  of  August,  1880, 
they  jointly  made  a  written  declaration  of  marriage,  proceeds  to  aver 
that  about  the  twenty-first  of  November,  1881,  ''the  defendant  de- 
manded of  plaintiff  a  surrender  to  him  of  said  declaration  of  mar- 
riage, and  threatened  plaintiff  with  personal  violence,  in  case  she  re- 
fused to  comply  with  said  demand;  refused  to  recognize  his  said  mar- 
riage with  plaintiff;  drove  the  plaintiff  away  from  him,  and  refused 
to  live  or  cohabit  with  her,  unless  she  complied  with  his  demand; 
and  the  defendant,  for  more  than  one  year  last  past,  has  not  lived 
with  plaintiff,  nor  has  he  requested  her  to  return  to  or  live  with  him, 
thereby  willfully  deserting  the  plaintiff."  The  answer  denies  the 
marriage  and  execution  of  the  declaration.  The  prayer  of  the  plain- 
tiff is  that  ''her  marriage  with  said  defendant  may  be  declared  legal 
and  valid,  and  that  she  may  be  divorced,"  etc.  If  the  plaintiff  had 
utterly  failed  to  prove  any  cause  for  divorce,  she  would  have  been  en- 
titled to  a  decree  declaring  the  alleged  marriage  valid,  if  the  evidence 
established  the  fact  of  marriage.  An  action  to  have  the  validity  of 
a  disputed  marriage  determined  and  declared,  under  section  78  of  the 
Civil  Code,  is  in  its  nature  a  suit  in  equity.  Such  an  action  is  not  a 
"special  proceeding;"  for,  even  if  it  should  be  conceded  that  the  right 
was  newly  created,  no  special  proceedings  for  enforcing  it  are  pro- 
vided by  the  statute.  The  judgment  herein,  in  effect,  responds  to  the 
prayer  of  the  complaint,  and  declares  that  the  alleged  marriage  was 
a  valid  marriage.  From  that  portibn  of  the  decree,  in  any  view  of 
the  case,  an  appeal  lies. 

If  the  order  for  the  payment  of  alimony  and  counsel  fees  is  in  the 
nature  of  a  final  judgment,  it  is  appealable.  It  certainly  possesses 
all  the  essential  elements  of  a  final  judgment.  Nothing  remained  to 
be  done  except  to  enforce  it,  and  for  that  purpose  an  execution  might 
issue  and  be  proceeded  on,  as  if  the  judgment  had  been  rendered  in 
an  ordinary  action  for  the  recovery  of  a  specific  sum  of  money.  Al- 
though the  pendency  of  an  action  for  divorce  constituted  the  basis  of 
the  order,  it  was  no  part  of  the  relief  demanded  by  the  plaintiff  in  her 
complaint.  She  might,  at  any  time  during  the  pendency  of  the  ac- 
tion, have  applied  to  the  court  for  such  an  order;  and,  if  granted,  it 
would  not  be  affected  by  subsequent  proceedings  in  the  action.  Its 
validity  would  not  depend  in  any  way  on  the  result  of  the  action.  If 
the  court  had  afterwards  found  that  the  marriage  relation  never  ex- 
isted between  the  parties,  that  would  not  have  affected  the  order  for 
the  payment  of  temporary  alimony.  It  would  have  afforded  good 
ground  for  vacating  it.     It  was,  to  all  intents  and  purposes,  "a  final 
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judgment  entered  in  an  action," — quite  as  much  so  as  the  decree  of 
divorce  in  this  case,  in  which  "the  question  of  property"  is  reserved 
for  future  consideration,  "with  leave  to  the  plaintiff  to  apply,  upon  the 
coming  in  of  the  referee's  report,  *  *  *  for  a  future  and  ^naZ 
decree. "  But  it  has  not  been  suggested  that  the  decree  appealed  from 
is  not  a  final  judgment  in  the  action.  It  is  final  upon  the  questions 
adjudicated  in  it,  and  the  order  for  the  payment  of  temporary  ali- 
mony is  a  final  judgment  upon  all  the  questions  adjudicated  in  it. 

A  final  judgment  is  not  necessarily  the  last  one  in  an  action.  A 
judgment  that  is  conclusive  of  any  question  in  a  case  as  final  as  to 
that  question.  The  Code  provides  for  an  appeal  from  a  final  judg- 
ment, not  from  the  final  judgment,  in  an  action.  In  some  of  the 
states  the  question  has  been  directly  passed  upon  by  the  courts ;  some 
holding  that  such  orders  are,  and  others  that  they  are  not,  appeal- 
able. Of  course,  it  rarely  happens  that  the  constitutions  and  statutes 
relating  to  appeals  are  precisely  alike  in  any  two  states.  But  the 
reasons  given  by  the  courts  for  holding  that  appeals  might  or  might 
not  be  taken  from  such  orders  in  their  respective  states  are  worthy 
of  consideration. 

In  Lochnane  v.  Lochnane,  78  Ky.  468,  the  court  says: 

''That  an  appeal  may  be  taken  from  a  decree 'making  an  allowance  to  sup- 
port the  wife  pending  a  suit  for  divorce  cannot  be  questioned.  It  possesses 
all  the  essential  elements  of  a  final  judgment.  It  may  be  enforced  by  rule  or 
execution,  and  is  in  every  respect  independent  of  the  final  determination  of 
the  court  as  to  the  rights  of  the  party  in  regard  to  the  question  of  divorce." 

In  Hecht  v.  Hecht,  28  Ark.  92,  it  was  contended  by  the  appellee 
that,  inasmuch  as  the  original  sifit  between  the  parties  was  still  pend- 
ing in  the  circuit  court,  no  appeal  would  lie  to  the  supreme  court  from 
an  order  granting  alimony  and  counsel  fees,  until  a  final  decree  in  the 
suit  had  been  rendered.     The  court  said : 

"Section  4,  art.  7,  of  the  constitution,  provides  that  final  judgment  in  the 
inferior  courts  maybe  brought  by  writ  of  error  or  by  appeal  into  the  supreme 
court,  in  such  manner  as  may  be  prescribed  by  law.  It  is  not  necessary  for 
us,  in  the  determination  of  this  case,  to  construe  this  and  section  15  of  the 
same  article.  The  ord€?r  or  judgment  of  the  court  is  not,  strictly  speaking, 
an  interlocutory  one.  While  it  may  be  true  that  a  petition  for  alimony  and 
attorneys'  fees  could  not  be  brought  as  a  separate  and  independent  suit,  yet  it 
is  also  true  that  such  an  application  and  order  for  an  allowance,  joewicwte  Ziic, 
especially  such  a  one  as  is  made  in  this  case,  is,  so  far  as  it  affects  the  rights 
of  this  appellant,  in  its  consequences,  wholly  independent  of  his  suit  for  di- 
vorce. This  is  a  definite  judgment,  from  which  the  appellant  can  have  no 
relief  by  the  final  decree,  even  though  it  should  appear  that  injustice  had 
been  done  him.  By  due  process  on  the  execution,  the  money  will  have  been 
collected  and  paid  over  to  the  parties  in  whose  favor  it  is  awarded,  and  its  re- 
covery will  have  passed  beyond  the  power  of  the  court.  It  is  true  that  the 
allowance  of  alimony  and  other  necessary  costs  is  discretionary  with  the  court 
trying  the  case,  and  will  be  interfered  with  by  this  court  only  upon  the  clear- 
est proof  that  there  has  been  a  palpable  abuse  of  that  discretion.  Yet,  When 
there  has  been  such  abuse  which  affects  the  substantial  rights  of  a  party,  we 
are  of  opinion  that  he  can  have  redress  by  appeal  to  this  court." 
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In  Ooldlng  v.  Goldingy  74  Mo.  123,  an  appeal  was  taken  to  the 
supreme  court  from  the  judgment  of  the  St.  Louis  court  of  appeals, 
affirming  a  judgment  of  the  circuit  court  of  St.  Louis  county/ granting 
a  decree  of  divorce  to  plaintiff  and  allowing  her,  as  alimony,  the  gross 
sum  of  $15,000.  The  supreme  court  had  no  jurisdiction  in  divorce 
cases,  when  taken  there  by  appeal  from  the  St.  Louis  court  of  ap* 
peals,  to  pass  upon  the  question  whether  the  decree  granting  a  divorce 
was  justified  by  the  evidence;  and  it  was  contended  for  the  respondent 
that  that  provision  of  the  constitution  which  permitted  appeals  in  cases 
where  the  '^amount  in  dispute,  exclusive  of  costs,  exceeds  $2,500,"  had 
no  application,  '^because  the  divorce  was  the  matter  in  dispute,  and 
the  alimony  was  but  an  incident  to  the  dispute."  But  the  appellate 
court  held  against  the  respondent  on  the  point  and  reviewed  the  award 
of  alimony 

In  Blake  v.  Blake^  80  111.  523,  the  supreme  court  of  that  state,  in 
ruling  upon  a  motion  exactly  like  the  one  now  under  consideration^ 
said: 

**The  question  raised  is  one  that  has  never  been  passed  upon  by  this  courts 
but,  upon  first  impression,  we  are  of  opinion  the  appeal  will  lie.  It  is  a 
money  decree;  is  for  a  specific  sura;  and  is  payable  absolutely.  No  execu- 
tion has  been  as  yet  awarded,  but  the  court  has  the  undoubted  authority  to 
award  an  execution;  or,  if  payment  was  willfully  and  contumaciously  re- 
fused, the  decree  might  be  enforced  by  attachment  as  for  contempt,  or  pay- 
fnent  might  be  coerced  by  sequestration  of  real  or  personal  estate.  By  one 
mode  or  the  other,  the  decree  could  be  enforced,  and,  if  defendant  has  prop* 
erty,  it  could,  in  some  way,  consistently  with  the  practice  in  the  courts  of 
chancery,  be  subjected  to  Its  payment.  Such  a  decree  does  not  seem  to  us  ta 
be  merely  interlocutory.  It  is  more  in  the  natura  of  a  final  decree,  and  if  no 
appeal  lies,  this  case  affords  an  instance' of  a  money  decree  against  a  party 
from  which  no  relief  can  be  had,  no  matter  how  unjust  or  oppi-essive.  This 
ought  not  to  be.  It  is  no  answer  to  this  position  to  say,  defendant  can  have 
this  decree  against  him  reviewed  on  appeal  or  error  after  final  decree  in  the 
original  cause.  Of  what  avail  would  that  privilege  be  to  him  then  ?  The 
litigation  might  be  protracted,  and  years  elapse  before  any  final  decision  could 
be  reached.  In  the  mean  time,  he  has  baen  imprisoned  for  disobedience  to  the 
decree,  or  his  property,  under  process  of  law,  been  subjected  to  the  payment  of 
the  sum  deci'eed .  Kor  does  the  fact  that  an  appcalis  allowed  i  mpose  any  hard- 
ship not  incident  to  other  money  decrees  from  which  appeals  may  be  prose- 
cuted. On  the  theory  that  alimony  is  for  the  immediate  benefit  of  the  wife,  to 
enable  her  to  prosecute  or  defend  her  suit  against  her  husband  on  terms  of 
equality,  the  otily  serious  result  would  be  to  delay  the  litigation  until  the 
propriety  of  the  decree  for  temporary  alimony  and  solicitors^  fees  could  be  de- 
termined in  the  appellate  court.  On  the  contrary,  if  an  appeal  should  be  de- 
nied, it  might  subject  defendant  to  very  great  hardships  in  many  cases,  as 
the  sequel  will  show.  It  is  apprehended  there  can  be  no  decree  against  a 
party  that  will  work  a  deprivation  of  his  property  or  liberty,  from  which  na 
appeal  or  writ  of  error  will  lie.  Such  is  the  decree  against  defendant.  Un- 
der it  he  may  be  deprived  of  his  libertv,  or  his  property  subjected  to  levy  and 
sale." 

The  statute  then  in  force  in  that  state,  in  relation  to  appeals,  was 
not  substantially  different  from  our  own.  The  reasoning  of  the  Illi- 
nois court  becomes  much  stronger  when  applied  to  the  present  case^ 
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where  the  main  controversy  between  the  parties  is  the  question  of 
marriage.  It  is,  of  course,  indispensable  to  the  granting  of  alimony 
at  all,  that  the  relation  of  husband  and  wife,  in  fact,  exists.  We  are 
of  opinion,  therefore,  that  the  order  in  question  is  in  its  legal  eflFect 
a  judgment,  and  appealable  as  such.  Indeed,  the  very  section  of  the 
Code  of  Procedure,  under  which  execution  was  directed  to  be  issued, 
placed  such  order  upon  the  same  plane  as  a  judgment.  It  reads : 
"Whenever  an  order  for  the  payment  of  a  sum  of  money  is  made  by 
a  court,  pursuant  to  the  provisions  of  this  Code,  it  may  be  enforced 
by  execution  in  the  same  manner  as  if  it  were  a  judgment."  And 
by  section  942  of  the  same  Code  it  is  provided  that  "if  the  appeal  be 
from  a  judgment  or  order  directing  the  payment  of  money ^  it  does  not 
stay  the  execution  of  the  judgment  or  order  unless  a  written  under- 
taking be  executed  on  the  part  of  the  appelant,"  etc.  Such  under- 
taking was  executed  in  this  case  and  wrought  a  stay  of  proceedings 
under  the  order. 

As  the  order  for  the  payment  of  alimony  and  counsel  fees  is  an 
appealable  order,  it  cannot  be  reviewed  on  the  appeal  from  the  judg- 
ment decreeing  a  divorce.  Motions  to  dismiss  the  appeals  from  the 
judgment,  and  from  the  order  for  the  payment  of  alimony  and  coun- 
sel  fees,  are  denied.  And  it  is  ordered  that  all  proceedings  upon  the 
last-named  order  and  the  judgment  be  stayed  pending  said  appeals. 

We  concur:    Ross,  J.;  Mtrick,  J.;  Thornton,  J.;  McKinstry,  J. 

MgEge,  J.,  dissenting.  Two  appeals  have  been  taken  in  the  case  : 
one  from  the  final  judgment  of  divorce,' entered  on  the  nineteenth  of 
February,  1885;  the  other  from  an  order  made  on  the  sixteenth  of 
February|1885,  awarding  to  the  plaintiff  in  the  action  alimony  and 
counsel  fees.  To  render  his  appeals  effectual  appellant  has  obtained 
from  this  court  an  order  requiring  respondent  to  show  cause  why, 
pending  the  appeals,  all  proceedings  upon  the  judgment  and  order 
appealed  from  should  not  be  staid.  This  rule  for  a  stay  of  proceed- 
ings has  been  met  by  a  counter-motion  to  dismiss  the  appeals,  upon 
two  grounds,  viz. :  That  the  order  is  not  appealable,  and  that  no  ap- 
pellate jurisdiction  of  judgments  of  divorce  has  been  given  by  law  to 
this  court.  If  these  grounds  be  well  taken  they  constitute  sufficient 
cause  against  granting  a  stay  of  proceedings.  The  order  appealed 
from  was  made  before  the  entry  of  judgment.  An  order  made  before 
judgment  in  a  cause  is  interlocutory;  that  is  to  say,  it  is  an  order 
made  between  the  commencement  of  the  action  and  its  final  deter- 
mination,  incident  to  and  during  the  progress  of  the  action,  which  de- 
cides  not  the  cause,  but  only  some  intervening  matter  relating  to  the 
cause.  2  Abb.  Diet.  637.  Under  the  Code  law  of  the  state  an  ap- 
peal is  the  only  mode  in  whieh  a  judgment  or  an  order  in  a  civil  ac- 
tion can  be  reviewed.  An  interlocutory  order  is,  therefore,  not  re- 
viewable, except  by  an  appeal  directly  from  it,  or  from  the  judgment 
v.7p,no.8— 30 
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in  the  cause,  under  the  conditions  specified  in  section  956,  Code  Cinl 
Proc.  The  right  of  appeal  is  entirely  statutory.  By  chapter  1,  tit. 
13,  Code  Civil  Proc,  the  legislature  has  enumerated  and  defined  the 
character  and  nature  of  the  cases  permitted  to  be  appealed  from  the 
superior  court  to  this  court.     These  are : 

**Sec.  939.  An  appeal  may  betaken:  (1)  From  a  final  judgment  in  an  ac- 
tion or  special  proceeding  commenced  in  the  court  iu  which  the  same  is  ren- 
dered, within  one  year  after  the  entry  of  judgment;  but  an  exception  to  the 
decision  or  verdict,  on  the  ground  that  it  is  not  supported  by  the  evidence, 
cannot  be  reviewed  on  appeal  from  the  judgment,  unless  the  appeal  is  taken 
within  sixty  days  after  the  rendition  of  the  judgment.  (^)  From  a  judgment 
rendered  on  appeal  from  an  inferior  court,  within  ninety  days  after  the  en- 
try of  such  judgment.  (S)  From  an  order  granting  or  refusing  a  new  trial; 
from  an  order  granting  or  dissolving  an  injunction;  from  an  order  dissolving, 
or  refusing  to  dissolve,  an  -attachment;  from  an  order  j^ranting,  or  refusing 
to  grant,  a  change  of  the  place  of  trial;  from  any  special  order  made  after 
final  judgment;  and  from  an  interlocutory  judgment  in  actions  for  partition 
of  real  property;  and  from  an  order  confirming,  changing,  modifying,  or 
setting  aside  the  report,  in  whole  or  in  part,  of  the  referees  in  actions  for  par- 
tition of  real  property,  in  the  cases  mentioned  in  the  provisions  in  section 
76-3  of  this  Code,  within  sixty  days  after  the  order  or  interlocutory  judgment 
is  made  and  entereil  in  the  minutes  of  the  court,  or  filed  with  the  clerk." 

All  orders  made  in  a  case  before  judgment  other  than  these  enu- 
merated are,  therefore,  unappealable;  for,  as  the  remedy  by  appeal 
is  purely  statutory,  the  right  cannot  be  extended  to  cases  not  included 
within  the  statute.  Assuming,  therefore,  that  the  order  appealed 
from  is  an  interlocutory  order,  as  it  is  not  one  of  the  interlocutory 
orders  designated  in  the  Code,  to  which  the  remedy  of  appeal  attaches, 
no  appeal  can  be  taken  from  ft.  This  is  the  settled  law  as  to  appeals 
from  interlocutory  orders ;  and  it  is  applicable  alike  to  all  cases  of 
law  or  equity.  1  Rhodes*  Cal.  Dig-  31-38;  Broadribb  v«,  TibbetSy 
60  Cal.  412;  Macnevin  v.  Marnevin,  63  Cal.  186;  Holmes  v.  lilcCUartf, 
Id.  497;  People  v.  Markhani,  64  Cal.  157;  Emeric  v.  Alvarado,  Id. 
529 ;  and  Beach  v.  Hodgdon,  5  Pac.  Rep.  77. 

But  the  contention  is  that,  as  the  order  in  this  case  commands  pay- 
ment of  a  large  sum  of  money,  it  is  more  than  interlocutory, — it  pos- 
sesses the  force  and  dignity  of  a  final  judgment,  because  the  Code 
provides  (section  137,  Civil  Code)  that  it  may  be  enforceable  by  ex- 
ecution; and  being  enforceable  by  execution  it  is  equivalent  to  a  final 
judgment,  which  is  appealable.  If  that  position  were  maintainable 
the  giving  of  the  requisite  undertaking  on  appeal,  as  from  a  money 
judgment  in  a  case,  would  itself  operate,  under  section  940,  Code  Civil 
Proc,  as  a  stay  of  proceedings;  and  this  court  could,  in  the  exercise 
of  its  appellate  jurisdiction,  in  case  of  failure  or  omission  to  file  a 
proper  undertaking  on  appeal,  permit  him  to  perfect  his  appeal  by 
filing  a  new  undertaking.  But  section  940  and  those  sections  of  the 
Code  which  follow  it  have  no  reference  to  non-appealable  orders;  they 
regulate  the  mode  of  appealing  from  final  judgments  and  appealable 
orders  in  suits  at  law  or  in  equity.     Besides,  the  interlocutory  char- 
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acter  of  the  order  appealed  from  is  not  changed  by  the  fact  that  it 
commands  payment  of  a  large  sum  of  money.  Nor  is  it  affected  by 
the  provision  of  the  Code  as  to  the  process  by  which  it  may  be  en- 
forced. It  is  the  execution  that  may  be  issued  upon  the  order  to  which 
the  Code  gives  the  same  legal  effect  as  if  issued  upon  a  final  judg- 
ment. The  order  is  unchanged  in  its  nature  by  the  remedy  adopted 
for  enforcing  it,  and  the  execution  is  given  merely  as  an  additional 
remedy  for  that  purpose.  As  an  additional  remedy  the  court  making 
the  order  is  not  bound  to  resort  to  it.  Especially  in  actions  of  divorce 
it  is  left  to  the  discretion  of  the  court  to  enforce  an  order  made  pen- 
dente lite  by  execution,  or  by  proceedings  for  contempt  for  not  com- 
plying with  it,  or  by  requiring  reasonable  securities  for  making  the 
payment  of  the  money,  or  by  the  appointment  of  a  receiver,  or  by  any 
other  remedy  applicable  to  the  case.  Section  140,  Civil  Code.  As 
remedies  for  the  enforcement  of  an  order  pendente  lite,  these,  with  the 
exception  of  the  remedy  by  execution,  are  not  prescribed  by  the  Code 
for  the  enforcement  of  a  money  judgment. 

Moreover,  a  judgment  is  the  final  sentence  of  the  law  in  an  origi- 
nal suit;  a  money  judgment  is  a  legal  demand  or  a  record  debt  upon 
which  suit  may  be  brought.  The  money  order  in  this  case  is  for  ali- 
mony. Alimony  is  not  an  original  suit;  it  arises  out  of  some  other 
suit  in  which  a  marriage  de  facto  is  confessed  or  proved.  The  allow- 
ance of  alimony,  pending  such  a  suit,  is  not  a  debt;  it  is  a  legal  lia- 
bility which  arises  out  of  the  obligation  imposed  by  law  upon  every 
married  man  to  contribute  to  the  support  of  his  wife.  When  the  fact 
of  marriage  is  judicially  ascertained  the  jurisdiction  of  the  court  to 
award  alimony,  pendente  lite,  as  incidental  to  the  suit  before  it,  may 
be  called  into  exercise  by  the  motion  of  the  wife ;  and  the  court,  in 
the  exercise  of  its  jurisdiction,  may  award  it  out  of  the  community 
property  or  the  separate  property  of  the  husband.  Section  141,  Civil 
Code.  In  making  the  award  the  court  acts  upon  the  principle  that 
the  husband  and  wife  are  jointly  interested  in  the  property  and  fort- 
unes of  the  community,  and  that  one  is  as  much  entitled  as  the  other 
to  maintenance  and  support  out  of  it  during  the  proceedings  between 
them  for  a  separation.  So  that  allowing  the  wife  alimony  is  only 
awarding  her  what  she  is,  as  a  wife,  lawfully  entitled  to.  Her  rights. 
of  property  in  the  community  estate  are  vested  until  divested  by  a 
judicial  decree  which  dissolves  the  marriage  status  and  makes  distri- 
bution of  the  estate.  Given,  therefore,  jurisdiction  of  the  parties  to 
an  action  of  divorce  by  a  court  of  competent  jurisdiction,  the  court 
also  acquires  jurisdiction  of  the  estates  and  income  of  the  husband 
for  the  purpose  of  compelling  the  husband  to  support  the  wife  pend- 
ing  the  action.     Section  137,  Civil  Code,  provides: 

"While  an  action  for  divorce  is  pending  the  court  may,  in  its  discretion, 
re<iuire  the  husband  to  pay  as  alimony  any  money  necessary  to  enable  the  wile- 
to  support  herself  or  her  children,  or  to  prosecute  or  defend  tlie  action.  Wlien 
the  husband  willfully  deserts  the  wife,  she  may,  without  api^lying  for  a  di- 
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vorce,  maintain  in  tlie  superior  court  an  action  against  him  for  permanent 
support  and  maintenance  of  herself  or  of  herself  and  children.  During  the 
pendency  of  such  an  action  the  court  may,  in  its  discretion,  require  the  hus- 
band to  pay  as  alimony  any  money  necessary  for  the  prosecution  of  the  action 
and  for  support  and  maintenance,  and  executions  may  issue  therefor  in  the 
discretion  of  the  court.  The  final  judgment  in  such  action  may  be  enforced 
by  the  court  by  such  order  or  orders  as  in  its  discretion  it  may  from  time  to 
time  deem  necessary,  and  such  order  or  orders  may  be  varied,  altered,  or  re- 
voked, at  the  discretion  of  the  court," 

And  when  the  court,  in  the  exercise  of  its  discretionary  power,  as- 
certains and  fixes  the  amount  of  the  alimony,  and  awards  it  to  the 
wife,  the  right  to  the  amount  awarded  attaches  to  her  and  becomes 
vested  in  her  as  a  right,  and  there  arises  a  corresponding  duty  on  the 
part  of  the  husband  to  pay  it  to  her.  The  order  binds  both  the  right 
and  the  duty;  and,  as  an  order  made  in  the  exercise  of  a  discretionary 
power,  it  is  not,  in  its  nature,  or  the  remedy  adopted  for  its  enforce- 
ment, subject  to  the  control  of  the  court.  It  is  not  a  debt  which  the 
husl)and  is  required  to  pay.  It  is  a  duty  which  he  is  bound  to  per- 
form. Chase  v.  Ingalls,  97  Mass.  524.  This  is  the  settled  law  of  the 
question  of  alimony  pendente  lite  in  an  action  of  divorce. 

In  Miller  v.  Miller,  75  N.  C.  71,  the  supreme  court  of  North  Caro- 
lina says : 

"The  statute  relating  to  divorce  and  alimony  proceeds  upon  the  natural 
duty  of  the  husband  to  support  the  wife  as  well  before  as  after  divorce,  and 
must  be  liberally  construed  to  express  that  duty.  Alimony  is  not  itself  an 
*  estate*  in  a  technical  legal  sense  of  the  word,  nor  is  it  necessarily  a  charge 
upon  the  husband's  estate.  lie  may  have  no  estate.  But  alimony  is  a  mere 
personal  charge  upon  the  husband,  or  a  duty  imposed  upon  him  which  the 
courts  will  enforce  against  him  from  time  to  time,  at  discretion,  compelling 
the  payment  thereof  from  his  income,  whether  he  have  an  estate  or  not." 

In  this  state  the  question  arose  in  Ex  parte  Perkins,  18  Cal.  60. 
There  the  defendant  in  an  action  of  divorce  was  ordered,  pendente 
lite,  to  pay  to  the  wife  a  certain  sum  of  money  for  her  support  during 
the  litigation  and  for  counsel  fees  and  other  legal  expenses.  The 
court  enforced  its  order  by  imprisonment  for  contempt  in  not  com- 
plying with  the  order;  and  the  defendant  asked  to  be  discharged  from 
imprisonment  upon  the  ground  that  the  sum  adjudged  to  be  paid  to 
the  wife  was  a  debt  within  the  meaning  of  the  constitution,  for  which 
he  could  not  be  legally  imprisoned.  But  the  supreme  court  said,  Mr. 
Justice  Baldwin  delivering  the  opinion : 

"This  is  not  a  debt  within  the  meaning  of  the  constitution-  The  husband  ' 
is  bound  to  support  the  wife,  yet  his  duty  is  an  imperfect  obligation  which 
is  not  technically  a  debt.  He  does  not  owe  her  any  specific  amount  of  money; 
but  he  owes  a  duty  to  her  which  may  be  enforced  by  the  order  of  a  couVt 
compelhng  him  to  pay  her  money.  So  alimony,  temporary  or  permanent, 
may  be  decreed  by  (lie  court,  and  this  may  be  done  at  the  discretion  of  the 
court.'' 

In  the  proceedings  in  that  case  it  was  conceded  that  there  was  no 
appeal  from  the  order,  because  it  was  an  order  pendente  lite,  and 
therefore  interlocutory,  to  which  the  right  of  appeal  was  not  extended 
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by  section  336  of  the  practice  act,  which  then  regulated  appeals  to  tj^e 
supreme  court  from  the  judgments  and  orders  of  the  district  courts; 
and  the  husband  afterwards  sought  to  have  the  order  reviewed  on  cer- 
tiorari;  but  as  the  alimony  awarded  was  within  the  discretion  of  the 
court,  it  was  held,  upon  the  reasons  stated  by  Mr.  Justice  Baldwin,  to 
be  unreviewable.  See,  also,  Call  v.  Call,  65  Me.  407.  The  order  was 
therefore  absolute,  and,  so  far  as  other  courts  are  concerned,  final, 
subject  only  to  be  changed,  modified,  or  revoked  by  the  court  that  ren- 
dered it,  in  the  exercise  of  its  discretionary  powers.  Such  being  the 
nature  of  an  order  awarding  alimony  pending  an  action  of  divorce, 
it  is  not  an  intermediate  order  which  affects  the  merits  of  the  action 
itself,  or  the  final  judgment  that  may  be  rendered  therein ;  for  a  di- 
vorce may  or  may  not  be  granted  in  the  action.  It  is  therefore  not 
reviewable  under  section  956,  Code  Civil  Proc,  by  appealing  from  the 
final  judgment,  if  the  law  grants  the  right  to  appeal  from  it.  And 
that  brings  us  to  the  consideration  of  the  question,  Is  there  an  appeal 
to  this  court  from  the  judgment  of  a  superior  court  in  an  action  of 
divorce  ? 

The  question  must  be  determined  with  reference  to  the  constitution 
of  1879,  and  the  laws  enacted  in  conformity  to  it  in  carrying  out  its 
provisions  as  to  the  organization  and  jurisdictions  of  the  two  courts. 
£y  section  5  of  article  6  of  the  constitution  it  was  ordained  as  follows : 

"The  superior  court  shall  have  original  jurisdiction  in  all  cases  in  equity, 
and  in  all  .cases  at  law  wliich  involve  the  title  or  possession  of  real  property, 
or  the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal  fine,  and  in 
all  other  cases  in  which  the  demand,  exclusive  of  interest,  or  the  value  of  the 
property  in  controversy,  amounts  to  three  hundred  dollars,  and  in  all  crim- 
inal cases  amounting  to  felony,  and  cases  of  misdemeanor  not  otherwise  pro- 
vided for;  of  actions  of  forcible  entry  and  detainer;  of  proceedings  in  insol- 
vency; of  actions  to  prevent  or  abate  a  nuisance;  of  all  matters  of  probate; 
of  divorce  and  for  annulment  of  marriage;  and  of  all  such  special  cases  and 
proceedings  as  are  not  otherwise  provided  for." 

As  organized  under  and  by  virtue  of  this  section,  the  superior 
court  consists  of  seven  or  eight  different  courts;  namely,  a  court  of 
law,  a  court  of  equity,  an  insolvency  court,  a  court  of  forcible  entry 
and  detainer,  a  probate  court,  a  criminal  court,  a  court  of  divorce, 
and  a  court  of  special  cases  and  proceedings ;  and,  when  sitting  in 
any  one  of  those  courts,  the  superior  court  has  and  exercises  juris- 
diction of  matters  cognizable  in  the  court. 

At  the  same  time  that  the  superior  court  was  created  and  parti- 
tioned off  into  different  courts,  and  clothed  with  the  jurisdiction  be- 
longing to  each,  the  supreme  court  of  the  state  was  reorganized  and 
invested  with  its  appellate  and  original  jurisdiction.  Section  4  of 
article  6  of  the  constitution  declares  : 

"The  supreme  court  shall  have  appellate  jurisdiction  in  all  cases  in  equity, 
except  such  as  arise  in  justices'  courts;  also,  in  all  Ciises  at  law,  which  involve 
the  title  or  possession  of  real  estate,  or  the  legality  of  any  tax,  impost,  jissess- 
nient.  toll,  or  municipal  fine,  or  in  which  the  demand,  exclusive  of  interest, 
or  the  value  of  the  property  in  controversy,  amounts  to  three  hundred  dollars; 
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also,  in  cases  of  forcible  entry  and  detainer,  and  in  proceedings  in  insolvency, 
and  in  actions  to  prevent  or  abate  a  nuisance,  and  in  all  such  probate  mat- 
ters as  may  be  provided  by  law;  also,  in  all  criminal  cases  prosecuted  by  in- 
dictment or  information  in  a  court  of  record  on  questions  of  law  alone.  The 
court  shall  also  have  power  to  issue  writs  of  mandamus^  certiorari,  prohibi- 
tion, and  habeas  corpus,  and  all  other  writs  necessary  or  proper  to  the  com- 
plete exercise  of  its  appellate  jurisdiction.'* 

This  grant  of  judicial  power  expressly  includes  within  tne  appel- 
late jurisdiction  of  the  court  cases  of  law  and  equity,  cases  of  forcible 
entry  and  detainer,  cases  of  insolvency,  cases  for  preventing  and  abat- 
ing nuisances,  probate  matters,  and  criminal  cases;  but  it  excludes, 
negatively  at  least,  from  the  jurisdiction  of  the  court  cases  for  an- 
nulment of  marriages  and  of  divorce,  and  special  cases  and  proceed- 
ings. No  express  mention  is  made  of  any  one  of  these  cases  as  cases 
of  which  the  supreme  court  had  jurisdiction.  Special  cases,  it  has 
been  adjudged,  do  not  fall  within  the  jurisdiction  of  the  court,  {Bix- 
ler's  Appeal,  59  Cal.  550,)  and  for  the  same  reasons  divorce  cases  do 
not,  unless  they  are  to  be  considered  as  included  with  one  or  other  of 
the  two  great  divisions  of  administrative  justice  known  as  law  and . 
equity.     Id. 

That  much  is  conceded  by  counsel  for  appellant.  It  is  also  con- 
ceded that  an  action  of  divorce  is  not  an  action  at  law.     They  say: 

"It  must  be  either  an  action  at  law,  a  suit  in  equity,  or,  in  the  language,  of 
the  constitution,  *  it  is  a  case  in  equity  or  a  case  at  law;'  that  is,  it  is  the 
former,  (and  not  the  latter,)  as  has  been  generally  assumed  by  the  courts  of 
equity  in  this  country,  and  particularly  so  in  the  state  of  California.  If  an 
action  for  divorce  falls  within  the  expression  *case  in  equity,'  then,  clearly, 
by  the  terms  of  the  constitution,  this  court  has  appellate  jurisdiction  in  such 
cases." 

Thus  stated,  the  contention  is  reduced  to  the  single  proposition 
thiat  an  action  of  divorce  is  a  suit  in  equity;  and  that  is  the  question. 
The  chancery  court  of  England,  as  the  "king's  high  court  of  con- 
science," claimed  an  elastic,  original,  concurrent,  and  auxiliary  juris- 
diction, under  which  it  assumed  to  exercise  a  supervisory  control,  ac- 
cording to  equity  principles,  of  almost  all  proceedings  in  the  superior 
courts  of  common  law.  But  it  never  claimed  to  have  or  exercisa 
original  or  concurrent  jurisdiction  of  the  subjects  of  marriage  and 
divorce.  These  were  alone  cognizable  in  a  court  known  as  the  Ec- 
clesiastical court,"  whose  jurisdiction,  being  founded  on  the  canon  or 
civil  law,  was  entirely  separate  from  the  secular  jurisdiction  of  other 
courts.  It  is  true  that  the  coiirt,  under  the  influences  of  legislation 
and  judicial  coustniction,  slowly  developed  from  a  spiritual  court  inta 
the  form  prescribed  for  it  by  the  common  law ;  and  the  legal  powers 
which  it  exercised  became  part  of  the  common-law  system  of  juris- 
prudence; but  it  retained  its  name  and  its  exclusive  jurisdiction 
throughout  all  its  changes  in  form.  With  that  jurisdiction  the 
chancery  court  never  interfered,  except  incidentally,  by  issuing  or- 
iginal writs  to  keep  the  court  within  its  jurisdiction,  or  to  aid  it,  after 
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divorce,  in  enforcing  its  decrees  or  orders,  or  to  prevent  the  husband 
from  evading  by  fraad  payment  of  alimony  awarded  to  the  wife. 
Otherwise  the  chancery  court  never  claimed  or  exercised  any  original 
or  concurrent  jurisdiction  over  the  subjects  of  marriage  and  divorce. 
These  constituted  the  subject-matters  of  jurisdiction  which  under  the 
common  law  belonged  at  all  times  exclusively  to  the  ecclesiastical 
courts. 

In  Fonbl.  Eq.  note  n,  p.  107,  it  is  said : 

"The  right  to  decree  alimony  was  only  exercised  as  incidental  to  an  action 
of  divorce,  and  a  decree  of  divorce,  or  even  a  separation,  was  never  even  sug- 
gested to  be  within  the  jurisdiction  of  a  court  of  equity,  except  after  divorce 
or  upon  special  agreement." 

And  in  Head  v.  Head,  3  Atk.  650,  Chancellor  Hardwickb  observed : 
"I  do  not  find' that  this  court  ever  made  a  decree  for  establishing  a  perpet- 
ual separation  between  husband  and  wile,  or  to  compel  a  husband  to  pay  a 
separate  maintenance  to  his  wife,  unless  upon  an  agreement  between  them, 
and  even  upon  this  unwillingly."  See  Story,  Comm.  §§  1420,  1425;  Mattison 
v.  Mattison,  1  Strob.  Eq.  387. 

So,  in  an  action  in  equity  to  prevent  a  decree  from  being  defeated 
by  fraud,  the  supreme  court  of  the  United  States  took  occasion  to  say : 

"Our  first  remark  is,  and  we  wish  it  to  be  remembered,  that  this  is  not  a 
suit  asking  the  court  for  the  allowance  of  alimouy.  •  That  has  been  done  by  a 
court  of  competent  jurisdiction.  The  court  in  Wisconsin  was  asked  to  inter- 
fere to  prevent  that  decree  from  being  defeated  by  fraud.  We  disclaim  alto- 
gether any  jurisdiction  in  the  courts  of  the  United  States  upon  the  subject  of 
divorce,  or  for  the  allowance  of  alimony,  either  as  an  original  proceeding  in 
chancery  or  as  an  incident  to  divorce  a  vinculo,  or  to  one  from  bed  and  board." 
Barber  v.  Barber,  21  How.  584. 

Unquestionably,  therefore,  under  the  common  law  wherever  estab- 
lished, no  other  than  the  ecclesiastical  or  spiritual  court  had  the  legal 
power  to  grant  divorces  or  annul  marriages ;  and  that  court,  as  a  court 
of  divorce,  administered  its  powers  by  a  body  of  principles  and  pro- 
cedure of  its  own,  which,  in  themselves,  constituted  a  system  of  juris- 
diction as  separate  and  distinct  as  that  of  a  court  of  law  or  of  equity 
or  admiralty.  As  incidental  to  its  power,  it  assumed  control  of  the 
property  of  the  parties,  and  allowed  alimony  to  the  wife,  pending  an 
action  of  divorce,  on  the  principle  that  she — the  husband  having  pos- 
sessed himself  of  her  fortune — was  without  sufficient  means,  inde- 
pendent of  him,  to  support  her  in  her  condition  in  life ;  and  it  exercised 
its  discretion  in  making  the  allotment.  When  made,  the  sentence 
of  allotment  was  absolute,  subject  only  to  be  revised  and  modified  by 
the  court  itself.  Its  decisions,  as  to  matters  within  its  jurisdiction, 
could  not  be  revised  by  the  civil  courts.  No  appeal  lay  from  them  to 
any  secular  jurisdiction.  An  appeal  might  be  taken  to  the  pope,  or 
to  his  legate,  until  the  statute  of  Henry  VIII.  abolished  that  proced- 
ure, and  substituted  an  appeal  to  the  high  court  of  parliament. 
Browne,  Ecc.  Law,  507. 

It  may  be  conceded  that  this  system  of  jurisdiction  was  a  part  of 
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the  oommon  law  which  constitutes  the  basis  of  the  jurispradence  of 
the  state,  but  we  have  never  had  ah  ecclesiastical  court;  yet  the  legal 
powers  formerly  exercised  by  that  court  were  part  of  the  sovereign 
power  of  the  people  of  each  of  the  several  states  of  the  United  States; 
and  the  people  themselves  could,  by  constitutional  command  or  leg- 
islative enactment,  delegate  those  powers  to  any  tribunal  they  saw  fit 
to  create,  to  be  exercised  absolutely  or  otherwise.  Until  the  people 
did  delegate  such  powers  they  remained  in  abeyance;  there  was  no 
inherent  jurisdiction  in  courts  of  law  or  equity  to  grant  divorces; 
hence,  at  an  early  day  in  the  history  of  the  country,  Judge  Gaston^ 
of  North  Carolina,  held  that,  in  the  absence  of  constitutional  provis- 
ions or  of  legislation  upon  the  subject  of  marriage  and  divorce,  the 
courts  of  North  Carolina  had  no  jurisdiction  of  divorce  suits,  or  to 
grant  alimony.     Wilson  y.  Wilson^  2  Dev.  &  B.  377. 

And  Chancellor  Kent,  in  his  Commentaries,  shows  that,  although, 
prior  to  the  revolution,  a  court  of  chancery  had  existed  in  everyone  of 
the  13  colonies,  yet,  for  100  years  preceding  the  revolution,  and  for 
many  years  after  New  Tork  became  an  independent  state,  there  was  no 
lawful  mode  of  obtaining  divorce  until  the  legislature,  in  1787,  au- 
thorized the  court  of  chancery  to  pronounce  divorces  a  vinculo.  2 
Kent,  Comm.  98,  125.  "The  true  doctrine  is,"  says  Bishop,  in  his 
treatise  on  Marriage  and  Divorce,  "that  no  judicial  tribunal  can  take 
jurisdiction  of  divorce  cases  unless  the  authority  is  specially  conferred 
by  the  constitution  of  the  state,  or  by  some  law  duly  passed  by  the  leg- 
islature." Bish.  Mar.  &  Div.  §  71 ;  Jarvis  v.  Jarvis,  3  Edw.  Ch.  462 
Jamison  v.  Jamison,  4  Md.  Ch.  293;  Wright  v.  Wright,  2  Md.  447 
Barker  v.  Dayton,  28  Wis.  379;  Hopkins  v.  Hopkins,  39  Wis.  171 
Bacon  v.  Bacon,  43  Wis.  202;  Orant  v.  Grant,  12  S.  C.  29,  31;  Cook 
▼•  Cook,  66  Wis.  203;  8.  C.  14  N,  W.  Eep.  33,  443;  Erkenbrach  v. 
Erkenbrach,  96  N.  T.  456. 

Every  state  has  the  inherent  right  to  distribute  judicial  powers  over 
such  subjects  to  tribunals  of  its  own  creation,  and  to  define  the  juris* 
diction  of  each,  and  prescribe  its  mode  of  procedure.  And  it  will  be 
found  that  most,  if  not  all,  the  decisions  by  courts  of  other  states 
cited  to  uphold  the  right  of  appeal  in  such  oases,  rest  upon  either  a 
constitutional  or  legislative  grant  of  original  jurisdiction  in  such  cases 
to  courts  of  law,  or  courts  of  chancery,  to  be  exercised  according  to 
legal  or  chancery  principles  and  practice,  or  of  appellate- jurisdiction 
to  the  supreme  court  "in  all  cases."  Thus  the  states  of  Massachu- 
setts and  New  Hampshire,  by  their  respective  constitutions,  ordained 
that  ''causes  of  marriage,  divorce,  and  alimony,  and  all  appeals  from 
the  judges  of  probate,  shall  be  heard  and  determined  by  the  governor 
and  council,  until  the  legislature  shall  by  law  make  other  provisions." 
Article  5,  o.  3,  Const.  Mass. ;  section  76,  pt.  2,  Const.  N.  H.  Georgia,, 
by  her  constitution,  prohibits  divorces  being  granted,  except  on  the 
concurrent  verdicts  of  two  special  juries, — the  jury  rendering  the  final 
verdict  being  authorized  to  determine  the  rights  and  disabilities  of 
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the  parties,  subject  to  revision  by  the  courts  upon  legal  principles. 
Section  11,  art.  5,  Const.  1868.  Alabama  and  Mississippi,  by  their 
respective  constitutions,  provide  that  divorces  shall  not  be  granted 
but  in  cases  by  suit  in  chancery,  provided  for  by  law.  Section  3, 
art.  4,  Const.  Ala.;  section  15,  art.  3,  Const.  Miss. 

The  constitutions  of  other  states,  whose  adjudications  have  been 
<;ited  on  argument,  contain  no  express  grants  of  jurisdiction  of  the 
subjects  of  marriage  and  divorce  to  any  judicial  tribunal.  Power, 
however,  has  been  delegated  to  the  legislature  of  each  of  those  states 
to  select  or  establish  a  judicial  tribunal  upon  which  to  confer  legal 
powers  to  annul  marriages  and  grant  divorces;  and  it  will  be  found 
that  the  legislature  has  generally  vested  such  jurisdiction  and  powers 
in  a  separate  court  of  chancery,  sometimes  in  a  nisi  prius  court,  and 
at  others  in  a  nisi  prius  court  sitting  as  a  court  of  chancery.  Thus  in 
Arkansas  it  is  provided: 

"The  circuit  court,  sitting  as  a  court  of  chancery,  shall  have  jurisdiction  in 
all  cases  of  divorce  and  alimony,  or  maintenance  and  like  process,  and  pro- 
ceedings shall  be  had  in  said  cases  as  are  had  in  other  cases  on  the  equity  side 
of  said  court."  Sec.  8,  c.  59,  Dig.  St.;  Bauman  v.  BauTnan,  18  Ark.  320. 

Kentucky  conferred  such  jurisdiction  upon  the  chancery  court  by 
statute  of  1809,  {Maguire  v.  Maguire,  7  Dana,  181;)  Maryland  by 
statute  of  1841,  supplemented  by  statutes  passed  in  1843  and  1844, 
{Brown  v.  Brown,  2  Md.  Ch.  316;  Bayly  v.  Bayly,  Id,  326;)  New 
York  by  statute  passed  in  1824,  {Perry  v.  Perry,  2  Paige  501;  WUl- 
iamson  v.  Williamson,  1  Johns.  Ch.  488;)  Virginia  by  statute  passed 
in  182T,  (Jennings  ▼.  Montague,  2  Grat,  350;)  Illinois  by  Revised 
Statute  of  1874,  (Dinet  v.  Eigenmann,  80  HI.  274;)  Indiana,  by  Re- 
vised Code  of  1831,  confided  the  jurisdiction  to  courts  of  law,  (Varner 
V.  Varner,  3  Blackf.  163,)  but  in  1833  the  statute  of  1831  was  re- 
pealed, and  the  jurisdiction  was  expressly  given  to  courts  of  chan- 
cery; Ohio  by  statute  of  1835  conferred  such  jurisdiction  on  the  court 
of  common  pleas,  (Hoffman  v.  Hoffman,  15  Ohio  St.  427;)  Rhode 
Island  and  Vermont  on  the  supreme  court,  until  the  latter  state  by 
statute  of  1870  granted  jurisdiction  to  the  county  court,  (Preston  v. 
Preston,  44  Vt.  630 ;  Thayer  v.  Thayer,  9  R.  I.  379.)  So  that  in  those 
states  divorce  cases  are,  by  express  statutory  provisions,  made  cases 
in  law  or  cases  in  equity,  and  appealable  as  such,  unless,  as  in  Ken- 
tucky, under  a  statute  of  1H16,  and  in  Kansas,  under  a  statute  of 
1860,  appeals  in  such  cases  are  interdicted.  Maguire  v.  Maguire, 
snpra;  Worth  v.  Worth,  4  Kan.  223 

So,  when  this  state,  in  1879,  in  the  exercise  of  its  sovereign  pow- 
ers, amended  the  constitution,  it  could  have  granted  to  the  superior 
court,  as  a  court  of  law  or  equity,  jurisdiction  and  powers  to  annul 
marriages  and  decree  divorces  according  to  legal  or  equity  principles 
and  practice,  and  made  its  judgments  and  orders  final,  or  revisable 
by  this  court;  but  it  did  not.  The  framers  of  th.e  constitution  did  not' 
clothe  the  superior  court,  as  a  court  of  law  or  of  equity,  with  such 


Digitized  by 


Google 


474  PACIFIC   REPORTER.  [Cal. 

jurisdiction.  In  their  wisdom  they  framed  the  constitution  so  as  to 
prohibit  the  legislature  from  passing  special  laws  for  granting  di- 
vorces, (art.  4,  §  25;)  clothed  the  superior  court  with  original  jurisdic- 
tion of  divorces  and  of  annulment  of  marriages,  (section  5,  art.  6,)  and 
this  court,  with  appellate  jurisdiction  in  cases  at  law  *  *  *  and 
in  cases  in  equity,  *  ♦  *  and  made  no  expr  ss  provision  for  ap- 
peal to  this  court  from  judgments  or  orders  in  divorce  cases.  Section 
4,  art.  6.  Nor  has  the  legislature,  in  executing  the  behests  of  the 
constitution  as  to  the  organization  and  jurisdiction  of  the  superior 
court,  made  any  provision  for  appeal  from  its  judgment  or  orders  in 
cases  of  divorce.  It  has  prescribed  the  jurisdiction  of  the  court  as  a 
court  of  divorce, — a  jurisdiction  identical  with  that  formerly  exercised 
by  the  ecclesiastical  courts, — and  authorized  it  to  exercise  its  juris- 
diction and  powers  in  the  same  manner  that  the  ecclesiastical  court 
had  exercised  them;  that  is,  at  its  discretion.  It  provided  for  an  ap- 
peal in  all  cases  in  law  and  equity  and  in  probate  matters,  etc.,  but 
it  provides  no  appeal  in  divorce  cases.  And  the  reason  for  thus  reg- 
ulating the  right  of  appeal  is,  we  think,  apparent  from  the  nature  of 
the  jurisdiction  conferred  on  the  court.  The  subjects  of  the  jurisdic- 
tion are  marriage  and  divorce.  "In  respect  of  the  constitution  of  the 
state,"  says  Mr.  Amos  in  his  treatise  on  the  Science  of  Law,  (page 
124,)  "marriage  must  be  viewed  as  an  act  which  determines  the  crea- 
tion of  a  new  family  group,  and  from  which  act  spring  a  number 
of  relations,  actual  and  possible,  moral  and  legal;  relations  which, 
taken  in  their  aggregate,  constitute  marriage  as  a  status," 

In  this  state  marriage  is  also  regarded  in  law  as  a  status, — a  pub- 
lic institution, — and  more  than  a  mere  contract.  Section  55  of  the 
Civil  Code  defines  it  as  "a  personal  relation  arising  out  of  a  civil 
contract,  to  which  the  consent  of  parties  capable  of  making  it  is 
necessary.  Consent  alone  will  not  constitute  marriage;  it  must  be 
followed  by  a  solemnization,  or  by  a  mutual  assumption  of  marital 
rights,  duties,  or  obligations," — those  "actual  and  possible  moral  and 
legal  relations"  which  constitute  the  status.  An  action  fon  the  an- 
nulment or  dissolution  of  a  matrimonial  status  is  therefore  not  an 
action  in  equity,  involving  the  personal  and  separate  property  of 
married  women,  the  adjudication  of  ante-nuptial  or  post-nuptial  set- 
tlements and  articles,  or  of  marriage  contracts  absolutely  void  as 
against  public  policy,  or  for  fraud, — subjects  of  which  chancery  courts 
have  no  jurisdiction;  it  is  a  statutory  proceeding  within  a  jurisdic- 
tion sui  generisy  which  is  exercisable  at  the  discretion  of  the  court  to 
which  it  has  been  confided;  and  the  judgments  and  orders  rendered 
by  the  court  in  the  exercise  of  its  discretionary  powers  are  not  re- 
viewable. 

In  view  of  this  familiar  principle  of  law,  knowing  that  the  judg- 
ments or  orders  of  any  of  the  judicial  tribunals  of  the  state,  which 
may  be  voidable  or  void  for  want  of  jurisdiction,  or  excess  of  jurisdic- 
tion, or  abuse  of  discretion,  are  reviewable  by  original  writs  issuable  by 
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the  Bopreme  court  or  the  superior  courts,  the  legislature  doubtless  de- 
termined there  was  no  reason  for  according  the  right  of  appeal  in 
divorce  cases;  therefore  no  appellate  jurisdiction  has  been  by  express 
terms  prescribed  to  this  court  in  such  cases,  (section  52,  Code  Civil 
Proc.,)  and  the  right  of  appeal  is  withheld,  except  where,  after  grant- 
ing a  divorce,  a  question  arises  as  to  the  distribution  of  the  commu- 
nity property  or  of  the  homestead  property.  On  a  question  concern- 
ing such  property  an  appeal  is  expressly  allowed  by  section  148,  Civil 
Code,  but  on  no  other  question  involved  in  the  case.  Such  was  the 
nature  of  the  appeals  decided  by  this  court  in  the  divorce  cases  of 
Bovo  V.  Bovo^  63  Cal.  77,  and  Brown  v.  Browfi^  60  Cal.  579,  and 
such  have  l)een  the  nature  of  appeals  in  many  of  the  divorce  cases  in 
which  appeals  have  been  heard  and  decided  by  former  supreme 
courts.  See  Kashaw  v.  Kashawy  3  Cal.  312;  Elmore  v.  Elmore,  10 
Cal.  225 ;  Gimmy  v.  Oimmy,  22  Cal.  633,  635 ;  McLeran  v.  Benton,  31 
Cal..  29.  So  that  a  decree  of  divorce  is  not  only  a  dissolution  of  the 
matrimonial  status,  but  it  is  also  a  dissolution  of  the  marital  rights  of 
parties  in  their  real  estate;  and  while  this  court  is  denied  jurisdiction 
to  disturb  that  part  of  the  decree  granting  a  divorce,  it  has  jurisdic- 
tion to  revise  that  part  of  the  dieeree  for  a  division  of  the  estate. 

Undoubtedly  former  supreme  courts  of  the  state  as  well  as  the 
present  court  have  heard  and  decided  appeals  in  divorce  oases  on  the 
merits.  In  no  case,  however,  has  the  question  to  hear  and  determine 
such  appeals  been  directly  made,  except  in  Conant  v.  Conant,  10 
Cal.  249.  In  that  case  the  appeal  was  taken  from  a  divorce  granted 
by  one  of  the  then  district  courts  to  the  supreme  court,  as  then  clothed 
with  jurisdiction  by  the  constitution  of  1849.  And  it  was  held  that 
under  the  constitution,  the  court  had  appellate  jurisdiction  *'in  all 
cases,"  except  where  the  matter  in  litigation,  being  capable  of  pecun- 
iary compensation,  did  not  exceed  in  value  $200.  In  rendering  its 
decision,  the  court  said : 

"The  fourth  section  of  article  6  of  the  constitution  provides  that  the  su- 
preme court  shall  have  appeUate  jurisdiction  in  all  cases  when  the  matter  in 
<lispute  exceeds  two  hundred  dollars;  when  the  legality  of  any  tax,  toll,  or 
impost,  or  municipal  fine  is  in  question;  and  all  criminal  cases  amounting  to 
felony,  on  questions  of  law  alone.  We  do  not  understand  the  last  words  of 
the  fii-st  clause  of  this  section  Jis  restricting  the  jurisdiction  only  to  those  cases 
which  involve  questions  of  property,  or  tlie  legality  of  a  tax,  toll,  impost,  or 
municipal  fine.  As  we  read  the  section,  the  court  possesses  appellate  juris- 
diction in  all  cases:  provided,  that  when  the  subject  of  litigation  is  capable 
of  pecuniary  compensation,  the  matter  in  dispute  must  exceed  two  hundred 
dollars. " 

Under  the  saitae  constitution  of  1849,  the  supreme  court,  in  the 
year  1861,  in  deciding  an  appeal  from  a  divorce  granted  in  the  case 
of  Lyons  v.  Lyon-s,  18  Cal.  447,  said :  "This  is  a  suit  in  equity,  and 
the  only  error  assigned  is  that  there  are  no  findings  to  support  the 
judgment."  And,  assuming  it  to  be  a  suit  in  equity,  it  was  held,  on 
the  authority  of  Walker  v.  Sedgwick,  5  Cal.  193,  which  was  a  chan- 
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eery  case,  that  findings  were  not  necessary.  Bat  neither  the  as- 
sumptions in  that  case,  nor  Conant  v.  Conant,  which  was  questioned 
in  Knowles  v.  YateSy  31  Cal.  82,  and  in  Houghton's  Appeal,  42  Cal. 
35,  nor  the  practice  of  dealing  on  appeal  with  divorce  cases  as  cases 
in  equity,  can  be  considered  as  authoritative  of  the  question  as  now 
raised  for  the  first  time  under  the  constitution  of  1879  and  the  stat- 
utes passed  in  executing  its  commands. 

In  view  of  the  constitution  and  the  laws  passed  under  it  I  think 
cases  of  divorce  and  for  the  annulment  of  marriage  are  not  cases  of 
which  appellate  jurisdiction  has  been  granted  to  this  court.  This 
conclusion  is  justified,  if  not  sustained,  by  the  reasoning  in  Bixler's 
Appeal,  69  Cal.  550,  and  by  the  decision  in  the  case  of  Church  v. 
Church,  No.  9,405,  January  session,  1884.  This  last  case  was  a  case 
in  divorce  commenced  and  prosecuted  since  the  adoption  of  the  con- 
.stitutition  of  1879;  dissolution  of  the  marriage  was  decreed;  the 
wife  was  awarded  the  custody  of  the  children ;  and  the  husband  was 
adjudged  to  pay  her  out  of  his  separate  property  certain  sums  of 
money  for  alimony  and  counsel  fees,  and  for  the  support,  mainte- 
nance, and  education  of  the  children.  To  enforce  payment  of  the 
sums  awarded  for  those  purposes,  the  court  appointed  a  receiver  to 
take  charge  of  the  separate  property  of  the  husband,  collect  its  rents, 
and  pay  them  to  the  wife,  until  the  husband  gave  reasonable  se- 
curity to  pay  her.  He  refused  to  pay  or  to  give  security,  and  ap- 
pealed from  the  decree  to  this  court;  and,  to  render  his  appeal  ef- 
fectual, he  applied  to  the  court  here  and  obtained  an  order  to  show 
cause  (as  has  been  done  in  this  case)  why  proceedings  in  the  divorce 
court  should  not  be  stayed  pending  the  appeal,  and  to  fix  the  amount 
of  an  appeal-bond  to  operate  as  a  stay.  But  this  court  refused  to 
interfere  with  the  nroceedings  of  the  court  below  or  to  fix  the  amount 
of  a  stay-bond. 

I  think  the  application  for  a  stay  of  proceedings  should  be  denied, 
and  the  appeals  dismissed. 


(e?  Cal.  86) 

Oakland  Bank  of  Savings  v.  Appleoarth.     (No.  9,636.) 

Filed  June  26, 1885. 
JuDGMKNT  Modified. 

The  judgment  as  rendered,  ante,  139,  modified,  and  the  judgment  of  the  lower 
court  affirmed. 

In  bank.  Appeal  from  superior  court  of  the  county  of  Merced. 
The  opinion  in  bank  is  reported  ante,  139. 

J.  K.  Law,  for  appellant. 

W.  S.  Goodfellow  and  E.  Jackson,  for  respondent. 

By  the  Court.  It  appearing  to  our  satisfaction  that  the  assess* 
ments  upon  the  mortgage,  and  the  money  deposited  for  its  satisfac- 
tion in  the  county  treasurer's  oflBce,  were  not  for  one  and  the  same 
year,  but  for  different  years,  the  judgment  of  this  court  is  hereby  mod- 
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i^ed  by  striking  out  so  much  of  it  as  directs  a  modification  of  the 
judgment  of  the  court  below;  and  said  last-named  judgment  is  af- 
finned. 


(67  Cal.  178) 

HiBEBNiA  Sav.  &  L:  Soc.'t?.  CoNLiN  and  others.     (No.  8,767.) 
Filed  June  29,1885. 

1.  Estates  of  Decedents— iPnESENTATioN  of  C'laim  Artstng  on  Mortgage. 

After  the  death  of  a  married  woman,  a  claim  arising  on  a  mortgage  of  her 
separate  property,  executed  by  her  to  secure  the  note  of  her  husband,  is  not 
required  to  be  presented  to  her  personal  representatives. 

2.  Statute  of  Limitations — AccruaIj  of  Action  after  Death. 

Where  a  cause  of  action  accrues  after  the  death  of  a  person,  the  statute  of 
limitations  commences  to  run  from  the  date  of  the  accrual. 

3.  FORECIiOSURB  OF  MORTGAGE— TaXEB— INSURANCE. 

On  foreclosure  of  a  mortgage,  a  judgment  in  his  favor  for  taxes  and  Insurance 
paid  by  plaintiff  is  erroneous,  where  there  is  no  allegation  in  the  complaint  in 
>  regard  thereto. 

Department  2.  Appeal  from  superior  conrt  of  the  city  and  county 
of  San  Francisco. 

J.  Af.  Chretien  and  E.  N.  Deuprey,  for  appellants. 

Tohin  dt  Tobin,  for  respondent. 

Thornton,  J.  Action  to  foreclose  a  mortgage  executed  by  Catherine 
M.  Conlin  on  her  separate  real  property  to  the  plaintiff,  to  secure  the 
note  of  the  defendant  John  J.  Conlin,  her  husband.  The  note  above 
mentioned  was  for  $500,  with  interest  at  the  rate  of  9  per  cent,  per 
annum,  bore  date  September  13,  1873,  and  was  payable  in  24  equal 
installments  of  $22.84  each ;  the  first  installment  to  be  paid  one  month 
after  date,  and  another  installment  each  month  thereafter,  until  all 
were  paid.  The  above-given  terms  of  the  note,  in  the  view  taken  of 
this  cause  herein,  are  alone  material. 

Catherine  M.  Conlin  died  testate  on  the  twenty-eighth  of  Novem- 
ber, 1873,  and  on  the  eighth  day  of  January,  1874,  M.  C.  Smith  was 
duly  appointed  executor  thereof.  On  the  sixth  of  August,  1875, 
plaintiff  presented  its  claim,  duly  verified,  for  the  amount  due  upon 
said  note  and  mortgage,  to  said  executor,  and  which  was  by  him  al- 
lowed. It  is  also  found  that  the  claim  was,  on  the  seventh  day  of  Au- 
gust, 1875,  presented  to  the  judge  of  the  probate  court,  by  him  ap- 
proved, and  thereafter  filed  with  the  clerk  of  the  probate  court.  The 
above  facts  are  found  by  the  court.  The  material  question  in  the 
case  arises  on  the  defense  of  the  statute  of  limitations. 

We  are  of  opinion  that  no  presentation  of  the  claim  arising  on  the 
mortgage  made  by  Mrs.  Conlin  was  required  by  law.  We  find  noth- 
ing in  the  statute  on  the  subject  of  the  presentation  of  claims  against 
the  estates  of  deceased  persons  which  calls  for  any  such  presenta- 
tion. Only  such  claims  are  required  to  be  presented  as,  when  allowed, 
will  rank  among  the  acknowledged  debts  of  the  estate,  to  be  paid 
in  due  course  of  administration.  Code  Civil  Proc.  §  1497*  Mrs. 
Conlin  owed  no  debt  to  the  plaintiff.     She  only  conveyed  her  property 
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in  the  mortgage  to  secure  tiie  payment  of  the  debt  of  another.  No 
action  to  recover  any  indebtedness  could  have  been  maintained 
against  her  in  her  life-time,  should  any  interest  due  on  the  note  of  her 
husband  have  fallen  due  and  remained  unpaid.  Section  1500,  Code 
Oivil  Proc,  does  not  apply  to  thiscase,  for  the  reason  that  there  could 
be  no  recourse  under  any  circumstances  against  any  other  property  of 
the  estate  of  Mrs.  Gonlin  than  that  mentioned  in  the  complaint. 
This  is  true  of  every  form  in  which  this  section  has  been  enacted 
since  the  Codes  went  into  effect.  It  was  manifestly  the  intention  of 
the  section  last  referred  to,  as  it  was  first  adopted  and  as  it  was  re- 
enacted  in  1876,  to  give  the  holder  of  the  mortgage,  where  he  held  a 
claim  against  the  estate  secured  by  it,  which,  when  allowed,  would 
rank  with  the  acknowledged  debts  of  the  estate,  an  election  to  pre- 
sent the  claim  for  allowance,  have  it  allowed,  and  proceed  to  fore- 
close for  the  whole  amount  due  on  the  claim,  including  any  defi- 
ciency arising  on  a  sale  of  the  mortgaged  premises,  or  to  present  no 
claim  and  sue  on  the  mortgage  alone,  and  obtain  whatever  might  be 
realized  on  a  sale  of  the  mortgaged  premises  under  the  decree  of 
foreclosure.  As  the  mortgage  was  not  required  to  be  presented,  its 
presentation  and  allowance  did  not  affect  the  question  as  to  the  stat- 
ute of  limitations. 

In  Tynan  v.  Walker ^  35  Cal.  634,  it  was  held  that,  where  no  cause 
of  action  accrued  to  a  person  in  his  life-time,  but  did  accrue  after  his 
death,  the  statute  of  limitations  began  to  ran  at  the  date  of  the  ac- 
crual, though  there  was  no  person  in  existence  competent  to  sue,  and 
continued  to  run  from  such  date  without  cessation.  The  court,  in 
the  case  cited,  disapproved  of  the  judgment  in  Murray  v.  East  India 
Co.  5  Barn.  &  Aid.  204,  which  had  been  followed  by  the  highest 
court  of  several  of  our  sister  states.  See  cases  cited  in  opinion,  35 
Cal.  638.  The  court  further  held,  in  the  same  case,  that  the  twenty- 
fourth  section  of  the  statute  of  limitations,  then  in  force,  did  not  ap- 
ply to  a  case  where  the  cause  of  action  has  not  accrued  to  a  person 
in  his  life-time.  The  case  of  Tynan  v.  Walker  will  be  seen,  on  exam- 
ining it,  was  that  of  a  cause  of  action  accruing  after  the  death  of 
the  person  who  would,  if  he  had  survived  the  accrual,  been  plaintiff 
in  the  action.  The  case  here  is  one  where  the  action  would  have  been 
against  a  person  (Mra>  Conlin)  as  defendant  if  she  bad  lived  until 
the  cause  of  action  came  into  existence.  We  see  no  other  differ- 
ence in  the  cases,  and  the  reasoning  in  Tynan  v.  Walker ^  which  met 
the  approval  of  the  court  in  that  case,  and  the  conclusions  there 
reached,  apply  here.  Section  24  of  the  act  of  limitations,  upon 
which  the  ruling  in  Tynan  v.  Walker  was  made,  is  the  same  as  re- 
gards the  case  under  consideration  as  section  353,  Code  Civil  Proc. ; 
the  only  change  made  by  this  section  being  the  substitution  of  the 
word  "representatives,"  in  the  latter  clause  of  the  section,  for  the 
words  "executors  or  administrators,"  in  section  24  of  the  act,  which  is 
not  material  here.   In  accordance  with  the  ruling  in  Tynan  v.  Walker^ 
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we  must  hold  that,  as  soon  as  each  one  of  the  installments  became 
due,  the  statute  commenced  to  run  on  the  mortgage,  and  from  that 
time  continued  to  run. 

This  action  was  commenced  on  the  twenty-sixth  of  November,  1880. 
The  last  installment  fell  due  on  the  thirteenth  of  September,  1875. 
The  period  of  limitation,  which  is  four  years,  expired  either  on  the 
thirteenth  or  fourteenth  of  September,  1879.  It  follows  from  this 
that  the  cause  of  action  on  the  mortgage  was  barred  when  this  suit 
was  brought. 

Sickel  V.  CarrillOy  42  Cal.  505,  relied  on  by  plaintifiF,  aflfords  no 
support  to  its  contention  that  the  statute  required  the  mortgage  in 
this  case  to  be  presented.  The  remark  in  the  opinion  quoted  by 
counsel  for  plaintiff  is  made  upon  a  concession  for  the  sake  of  the 
argument,  viz.,  that  the  statute  required  the  presentation'  of  the 
mortgage  of  Mrs.  Garrillo,  and  the  learned  judge  who  drew  up  the 
opinion  intended  only  to  say  that,  conceding  the  mortgage  was  a  claim 
which  should  have  been  presented  under  the  statute,  it  would  only  be 
necessary  to  present  it  to  the  administrator  of  Mrs.  Garrillo,  and  not 
to  the  administrator  of  her  deceased  husband.  This  was  said  in  ref- 
utation of  the  contention  that  it  was  necessary  to  present  it  to  the 
administrator  of  the  deceased  husband,  which  was  alone  contended 
for  in  the  case.  The  finding  as  to  taxes  and  insurance  paid  by  the 
plaintiff  is  outside  any  issue  in  the  cause.  There  is  no  allegation  in 
the  complaint  as  to  these  matters.  The  defendants  have  had  no  op- 
portunity to  take  issue  as  to  these  payments.  Under  thesa  circum- 
stances it  was  error  to 'find  as  to  them,  and  render  judgment  for  the 
amount  found  to  have  been  paid. 

Inasmuch  as  the  court  finds  that  the  payment  of  taxes  and  in- 
surance was  authorized  by  the  mortgage,  and  by  the  terms  of  it  be- 
came a  part  of  the  amount  due  thereon,  the  judgment  will  be  re- 
versed and  the  cause  remanded,  that  the  question  as  to  these  pay- 
ments may  be  regularly  brought  into  the  case  by  amendment,  and 
tried.  As  the  cause  will  go  back  for  a  new  trial  in  conformity  with 
this  opinion,  nothing  need  be  said  as  to  counsel  fees,  which  may  or 
may  not  be  allowed  on  a  future  trial. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:     Sharpstein,  J.;  Myrick,  J. 
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<67  Cal.  176) 

Beynolds  V.  Eeynolds.     (No.  8,849.) 

Filed  June  29.  1885. 

1.  Divorce— Attorney *8  Pees— Allowance  after  Condonation. 

it  is  the  duty  of  a  court  to  dismiss  an  action  for  divorce  l>y  a  wife  where  each 
party  in  open  court  admits  condonation  and  asks  for  thedismiKsal  of  the  action ; 
and  m  such  judgment  of  dismissal  the  court  cannot  award  the  wife  attorney's 
fees,  and  order  tiie  defendant  to  pay  the  same. 

2.  Judgments — Amendment  after  Appeal. 

.  A  court  has  no  power  to  change  its  judgment,  after  an  appeal  has  heen  taken 
therefrom,  so  as  to  prevent  the  review  of  alleged  errors  brought  up  by  a  bill  of 
exceptions. 

Department  2.  Appeal  from  superior  court  of  the  city  and  county 
of  San  Francisco. 

Lan^horne  <t  Miller ^  for  appellant. 

J.  D.  Sullivan  and  D.  H.  Whittemore,  for  respondent. 

Myrick,  J.  Appeal  from  that  portion  of  a  judgment  in  a  divorce 
fiuit  which  adjudges  the  payment  of  counsel  fees.  The  amended 
pleadings  were  in,  and  issues  joined,  October  18,  1882.  On  the  elev- 
enth of  November,  1882,  an  order  was  filed  which  directed  the  de- 
lendant  to  show  cause,  on  the  thirteenth  of  the  same  month,  why  he 
should  not  pay  to  the  attorneys  for  the  plaintiff  $2,000  as  counsel 
fees.  On  the  said  eleventh  of  November,  both  the  parties  (husband 
and  wife)  signed  a  paper  reading  thus:  "We,  the  parties  to  the 
abave-entitled  action,  having  condoned  each  other's  offenses,  volun- 
tarily abandon  said  action,  and  ask  that  the  same  be  dismissed."  At 
the  hearing  on  the  thirteenth  of  November,  after  affidavits  on  behalf 
of  plaintiff's  attorneys  had  been  read,  the  paper  above  referred  to 
was  read,  together  with  the  affidavit  of  plaintiff,  in  which  she  stated 
that  in  October,  1882,  she  and  her  husband  mutually  condoned 
each  other's  alleged  offenses,  and  ever  since  October  23d  had  been 
living  and  cohabiting  together  peaceably,  quietly,  and  happily  as 
man  and  wife,  and  intended  to  so  continue  for  the  remainder  of 
their  natural  lives,  and  that  she  then  and  there,  during  trial  and  be- 
fore final  submission,  abandoned  the  case,  and  asked  that  the  same 
be  dismissed.  Thereupon  the  court,  on  the  fifteenth  of  December, 
1882,  made  an  order  awarding  to  said  Sullivan  and  Whittemore 
$1,000  as  counsel  fees;  and  on  the  ninth  of  January,  1883,  the  court 
rendered  its  judgment,  in  which,  after  adjudging  that  plaintiff  had 
condoned  and  forgiven  the  alleged  offenses  of  defendant,  and  aban- 
doned the  case, -adjudged  and  decreed  that  the  defendant  pay  to  the 
plaintiff's  attorneys,  J.  D.  Sullivan  and  D.  H.  Whittemore,  $1,000 
counsel  fees,  and  that  the  action  be  dismissed. 

That  part  of  the  decree  which  directed  the  payment  of  counsel  fees 
was  erroneous.  On  the  twenty-third  of  October  the  alleged  offenses 
of  defendant  were  condoned,  and  both  parties  asked  that  the  action 
be  dismissed ;  therefore,  so  long  as  the  condition  which  the  law  im- 
plies, viz.,  subsequent  kindness,  continued,  the  plaintiff  had  no  cause 
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of  action,  or  occasion  for  the  service  pf  counsel  in  that  regard.  When 
the  husband  and  mie  forgave  and  were  forgiven,  and  abandoned 
their  criminations  and  recriminations,  the  attorneys  had  but  to  gather 
up  their  briefs  and  retire.  The  court  should  at  once  have  dismissed 
the  case,  and  made  no  further  order  in  it.  McCulloch  v.  Murphy, 
45  111.  258;  Newman  v.  Netvman,  69  111.  169;  Persons  v.  Persons, 
7  Humph.  483. 

Section  137,  Civil  Code,  authorizes  the  court  to  require,  during  the 
pendency  of  the  action,  the  payment  by  the  husband  of  any  money 
necessary  for  the  prosecution  of  the  action.  When  the  wife  (plaintiff) 
in  open  court  admits  condonation,  and  asks  that  the  action  be  dis- 
missed, as  she  no  longer  has  an  action  to  be  prosecuted,  it  is  not  nec- 
essary that  any  money  be  paid  for  its  prosecution.  As  the  above  dis- 
poses of  the  case,  we  omit  to  express  opinion  on  two  other  points  pre- 
sented, viz. :  The  effect,  on  the  right  to  have  counsel  fees  allowed,  of 
an  agreement  between  plaintiff  and  her  attorney  that  the  latter  have 
as  compensation  for  his  services  a  share  of  the  property  ultimately 
recovered ;  and  whether  the  order  should  have  been  that  the  amount 
be  paid  to  the  plaintiff  in  person,  rather  than  to  the  attorneys.  . 

There  is  on  file  in  this  case  a  certified  copy  of  a  paper  filed  after  the 
case  was  heard  in  this  courts  purporting  to  be  an  order  of  the  court 
below,  from  which  it  appears  that,  after  the  appeal  was  taken,  the 
court  below,  in  making  such  order,  recited  that  the  judgment  from 
which  the  appeal  was  taken  did  not  speak  the  truth,  and  corrected 
the  judgment.  In  the  judgment  as  thus  attempted  to  be  corrected, 
nothing  appears  regarding  the  payment  of  counsel  fees ;  the  portion 
of  the  judgment  relating  to  counsel  fees  being  omitted.  In  deciding 
this  case  we  disregard  this  paper.  A  bill  of  exceptions  comes  up  with 
the  record,  presenting  some  of  the  matters  hereinbefore  stated.  If  we 
were  to  consider  the  judgment  as  attempted  to  be  amended,  the  ap- 
pellant would  be  prevented  from  having  the  benefit  of  his  exceptions. 
After  a  case  has  been  appealed,  we  do  not  think  the  court  below  has 
power  to  so  change  the  judgment  appealed  from  as  in  effect  to  pre- 
vent the  review  of  alleged  errors  brought  up  by  bill  of  exceptions. 

The  judgment,  so  far  as  appealed  from,  is  reversed. 

We  concur :     Ross,  J. ;  Thornton,  J. 

(2  Cal.  Unrep.  491) 

Frink  V.  Rob  and  others.     (No  8,879.) 

Filed  June  29,  1885. 

1.  Power  of  Attorney— Revocation  by  Death. 

A  power  of  attorney  to  convey  becomes  extinct  by  the  death  of  the  constit- 
uent, although  the  power  be  irrevocable,  and  no  ti'tle  passes  by  a  deed  subse- 
quently made  by  the  attorney. 

2.  Power  op  Attorney— Conveyance  by  Attorney  in  Payment  of  His  Debts. 

Where  the  intention  in  executing  a  power  of  attorney  was  to  give  the  attorney 
control  of  the  property  for  his  own  benefit,  he  may  convey  the  same  in  pay- 
ment of  his  own  debts. 
v.7p,no.8— 31 
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3.  Evidence— Admibsibtlity  op  Declarations  op  Owner  op  Land. 

Declarations  of  an  owner  of  land  in  disparagement  of  his  title  are  admissible 
in  evidence  against  him,  and  all  claiming  under  him,  while  the  legal  title  re- 
main^in  him ;  but  such  declarations  are  inadmissible  where  made  by  him  after 
he  has  parted  with  his  title. 

Department  2.  Appeal  from  superior  court  of  the  city  and  county 
of  San  Francisco.' 

E.  A.  dc  G.  E.  Lawrence^  for  appellant. 

McAllister  d  Bergin  and  T.  B.  Bishop,  for  respondent. 

Thornton,  J.  The  sale  under  the  execution  issued  on  the  judg- 
ment in  Smith  v.  City  of  San  Francisco  was  regular,  and  passed  all  the 
title  which  the  city  had  on  the  day  of  sale.  The  sheriff's  deed  passed 
such  title  to  the  purchaser,  and  such  title  came  regularly  by  proper 
conveyances  and  vested  in  D.  B.  Eising,  under  whom  both  of  the  par- 
ties to  this  action  claim.  While  Rising  held  the  title,  he  executed 
to  James  H.  Hodgdon  a  deed  of  release  and  quitclaim,  bearing  date 
thirtieth  of  March,  1853,  which  was  recorded  on  the  same  day,  by 
which,  for  a  consideration  of  $7,900,  he  conveyed  to  Hodgdon  the 
parcel  of  land  in  controversy,  together  with  other  parcels.  On  the 
same  day  Hodgdon  executed  to  Rising,  for  and  in  consideration  of  five 
dollars,  paid  by  the  latter  to  him,  a  letter  of  attorney,  by  which  he 
constituted  Rising  his  attorney  in  fact,  "without  any  revocation  or 
power  of  revocation"  on  the  part  of  the  constituent,  and  authorized 
the  attorney  Bb  constituted  to  grant,  bargain,  and  sell  the  land  con- 
veyed by  the  deed  to  Hodgdon,  just  above  mentioned,  and  other  lands 
just  before  conveyed  to  him,  some  of  them  by  Rising,  and  others  by 
Rising  and  Raphael  Schoyer.  Rising  was  by  the  same  letter  author- 
ized to  convey  said  land,  when  sold,  to  the  purchaser. 

For  what  reason  and  with  what  intent  were  those  papers  executed  ? 
Why  were  these  lands  conveyed  to  Hodgdon,  and  at  the  same  time  a 
power  by  contract  for  a  valuable  consideration  taken  back  by  the 
grantor  from  his  grantee  ?  These  documents  on  their  face  suggest  in- 
quiry. They  may  have  been  made  to  assume  the  form  in  which  they 
are  presented  for  various  purposes.  It  would  be  idle  to  say  that  they 
were  executed  without  a  definite  purpose  and  intent.  It  is  unneces- 
sary to  speculate  or  hazard  conjectures  as  to  what  the  purpose  and 
intent  were,  as  we  have  as  to  that  the  testimony  of  a  witness  who  tes- 
tifies clearly  and  distinctly  as  to  the  purpose  and  intent  with  which 
they  were  executed;  and  it  may  be  added  here  that  the  testimony  of 
this  witness  is  without  contradiction,  and  is  the  only  evidence  on  the 
point.  The  witness  referred  to,  Hiram  C.  Clark,  states  in  his  testi- 
•nony  that  he  was,  prior  to  and  during  March,  1S53,  an  attorney  and 
counselor  at  law,  practicing  his  profession  in  the  city  of  San  Fran- 
cisco; that  he  drew  the  deed  and  the  letter  of  attorney  above  men- 
tioned, bearing  date  thirtieth  of  March,  1853,  at  the  request  of  Rising ; 
that  he  never  saw  Hodgdon  until  he  came  to  execute  the  deed,  which 
was  done  in  his  presence ;  that  he  was,  during  the  period  of  time  above 
mentioned,  a  notary  public  in  the  city  aforesaid,  and  took  the  acknowl- 
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edgment  of  Hodgdon  to  the  letter  of  attorney,  and  of  Rising  to  the 
deed  referred  to.  It  may  be  stated  here  that  these  documents  show 
that  the  acknowledgments  of  their  execution  appended  to  them  were 
taken  by  Clark  as  notary.  The  witness  further  stated  that  he,  at  the 
time  referred  to  above,  was  the  attorney  of  Rising  and  Schoyer ;  that 
Rising  alone  consulted  with  him  as  to  the  transaction;  that  when 
Hodgdon  called  to  execute  and  acknowledge  the  instruments  he  stated 
to  him  their  contents;  that  Hodgdon  sat  down  and  made  his  signa- 
ture, and  he  took  his  acknowledgment;  that  he  was  paid  for  his  serv- 
ices in  the  business  by  Rising,  Casselli  &  Co. ;  that  Hodgdon  paid 
Rising  nothing  in  his  presence;  and  that  Rising  told  him  at  the  time 
that  Hodgdon  was  then  a  clerk  for  Rising,  Casselli  &  Co.  The  fur- 
ther testimony  of  this  witness  we  extract  from  the  record.  In  mak- 
ing this  extract  we  omit  certain  objections  made  by  counsel  for  de- 
fendants, which  are  not  in  any  sense  important  or  material.  The  fol- 
lowing is  the  testimony  referred  to : 

''Question.  In  regard  to  the  power  of  attorney,  that  was  from  Hodgdon  to 
Rising,  dated  on  the  thirtieth  of  March;  it  is  Irrevocable  in  its  character.  I 
will  ask  you  if  you  ever  had  any  convei-sation  with  Mr.  Rising  or  with  Mr. 
Hodgdon,  with  reference  to  the  preparation  of  that  power  of  attorney?  An- 
sioer,  I  had  a  con vei"sation,  and  1  think  Mr.  Rising  asked  my  advice  as  to  giv- 
ing this  power  of  attorney.  Mr.  Rising  didn*t  profess  to  be  a  lawyer;  he 
would  ask  me  these  questions  and  I  would  answer  them.  I  gave  him  advice 
as  to  power  of  attorney.  Q.  Now,  what  transpired  at  tliat  time?  I  want  to 
get  out  all  that  transpired  between  you  and  him  with  reference  to  that,  as 
near  as  you  can.  A.  I  looked  upon  it  as  a  pretty  important  matter— convey- 
ing so  much  I'eal  estate  to  Mr.  Hodgdon.  It  was  an  important  transac- 
tion, and  I  remember  of  advising  Mr.  Rising  to  keep  the  power  in  his  own 
hands,  and  he  wanted  to  know  wliat  instrument  to  take  back, — he  was  going 
to  make  the  conveyance.  Q,  Take  back  from  Mr.  Hodgdon?  A,  From  Mr. 
Hodgdon,  for  he  was  to  manage  the  affair.  Q,  Mr.  Rising  was  to  manage 
the  affair?  A,  Yes,  that  is  what  lie  told  me, — to  manage  the  matter;  and  then 
I  told  him  that  I  could  prepare,  I  thought,  a  power  of  attorney  that  would 
make  him  safe.  Q.  8afe  in  regard  to  what  matter?  A.  Well,  putting  this 
title  into  Mr.  Hodgdon 's  hands;  he  was  conveying  a  good  deal  of  this  prop- 
erty, if  L  remember  right,  in  that  deed;  and  then  he  would  like  me  to  still 
draw  some  instrument  by  which  he  would  be  secured  and  still  manage  the 
property.  Q.  Be  secure  in  the  title?  A,  Yes,  sir.  A.  Orsecure  in  the  own- 
ership? A*  Well,  in  his  rights,  he  claimed  he  had  a  right.  Q.  Well,  now, 
can  you  tell  us  what  he  represented  to  you  as  being  his  rights  in  the  prop- 
erty after  the  conveyance  was  made  to  Mr.  Hodgdon?  I  want  to  get  at 
the  bed-rock,  if  you  can.  A.  It  was  a  wish  to  manage  the  property, — to  make 
sales;  tliey  were  to  convey  and  reconvey.  I  don't  know;  these  conveyances 
were  jumping  around,  and  he  wished  still  to  retain  control  of  the  property; 
that  is  what  he  told  me, — his  precise  language  I  don't  remember.  Q.  Did  he 
still  retain  control  of  the  property  after  the  conveyance?  A.  1  could  not  an- 
swer that.  Q.  Will  you  state  again  with  regard  to  what  he  wanted?  A. 
Before  you  take  that  down —  I  don't  know  that  this  will  be  responsive.  He 
claimed  the  management  of  the  property.  That  would  be  the  word  I  would 
use  there.  Q,  At  whose  instance  was  this  irrevocable  power  of  attorney  pre- 
pared— at  your  own,  or  that  of  Mr.  Rising?  A:  It  was  at  Mr.  Rising's,  as  I 
stated :  Mr.  Rising  ordered  it  to  be  done.  Q,  Did  Mr.  Rising  consult  you  with 
reference  to  taking  a  reconveyance  from  Mr.  Hodgdon  of  the  property?    A. 
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He  wanted  some— he  wanted  the  property  in  his  hands;  that  is  what  he  said 
substantially.  I  don't  give  his  exact  language;  that  was  precisely  the  idea 
he  conveyed ;  then  he' left  to  me  to  retain  that  power.  The  power  of  attorney 
was  drawn  at  my  suggestion.  Q.  Did  the  question  come  up  which  would  se- 
cure him  the  best, — ^a  power  of  attorney,  or  deed  of  conveyance  from  Mr. 
Hodgdon  back  to  him ;  not  to  be  recorded?  A.  Yes;  that  was  talked  of.  It 
was  talked  over,  but  it  was  left  to  me  the  kind  of  Instrument  which  would 
protect  his  rights.  Q,  Left  to  you  to  draw  an  instrument  which  would  pro- 
tect his  rights  in  the  property?  A.  Yes»  sir.  Q.  And  those  rights  were  the 
management  and  control  of  the  property,  was  it?  A,  Yes,  sir;  lie  can  m«'ike 
sales,  and  Schoyer  makes  sales.  Q.  Was  it  not  at  that  time  talked  of  by  him 
that  Mr.  Hodgon  was  about  to  leave  the  state?  '  A.  1  have  no  recollection- 
he  spoke  of  Mr.  Hodgdon  going  away — no  present  recollection.  Q,  Do  you 
know  why  a  five-dollar  consideration  was  put  into  the  power  of  attorney? 
A.  To  make  it  a  power  of  attorney  coupled  with  an  instrument.  Q.  That 
was  the  object?    A>  That  was  the  object;  yes.'* 

It  is  clear  from  this  testimony  that  the  documents  were  drawn  and 
executed  in  the  form  in  which  they  are  presented  to  us  in  the  record, 
with  a  view  to  give  Rising  the  control  of  the  property,  so  that  he  might 
dispose  of  it  in  any  mode  he  might  desire.  No  doubt  it  was  the  in- 
tention to  vest  in  Bising  an  interest  which  would  fasten  the  power 
granted  to  him  by  the  letter  of  attorney  with  such  interest.  This,  the 
attorney  stated,  was  his  object  in  inserting  the  consideration  of  five 
dollars  in  the  letter  of  attorney,  and  he  so  advised  Bising.  The 
means  taken  did  not  in  law  create  such  an  interest,  within  the  rule 
laid  down  in  Hunt  v.  Roiismanier,  8  Wheat.  174,  and  Barr  v.  Schroe- 
der,  82  Gal.  618,  for  the  letter  of  attorney  transferred  no  interest  in 
the  land  mentioned  in  it  to  Bising.  But  the  documents  and  the  tes- 
timony show  what  was  the  intention  of  the  parties, — that  Bising  was 
to  have  the  exclusive  power  to  dispose  of  and  convey  the  land.  This 
was  what  the  parties,  Hodgdon  and  Bising,  wished  to  accomplish. 
The  power  to  sell  was  purchased  by  Bising  of  Hodgdon  for  a  valuable 
consideration.  Under  the  circumstances  it  was  a  contract  between 
Bising  and  Hodgdon  that  the  former  should  have  the  exclusive  and 
irrevocable  right  to  sell  the  property  described  in  the  letter;  and  as 
it  was  intended  to  give  Bising  the  sole  control  of  the  property,  it  in- 
vested him  with  a  right  to  the  proceeds  of  the  sale.  If  the  arrange- 
ment did  not  effect  this,  it  was  a  mere  idle  formality.  It  appears 
that  under  this  letter  of  attorney  Bising,  as  the  attorney  of  Hodgdon, 
and  in  his  name,  executed  two  deeds  conveying  the  land  in  contro- 
versy. The  first  in  point  of  time  was  executed  to  David  S.  Turner 
and  Samuel  Hort,  on  the  tenth  day  pf  October,  1853,  on  which  day 
the  letter  of  attorney  was  duly  recorded.  The  deed  to  Turner  and 
Hort  was  recorded  on  the  thirteenth  of  October,  1853.  The  second 
deed  was  executed  to  Buf us  Wade,  bore  date  the  twenty-eighth  of  May, 
1866,  and  was  recorded  on  the  thirty-first  of  same  month. 

The  last-mentioned  deed  will  be  considered  first.  Hodgdon  had 
departed  this  life  in  1862.  So  far  as  regards  the  power  to  convey, 
this  deed  passed  no  title.     The  power  granted  by  the  letter  of  attor- 
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ney,  though  irrevooahle,  became  extinct  by  the  death  of  the  constitu- 
ent. The  law  is  so  ruled  in  the  case  of  Hunt  v.  Rotismanier,  supra, 
where  the  rule  and  the  reasons  of  its  adoption  are  fully  stated.  The 
power  under  consideration  here,  though  irrevocable  by  the  constitu- 
ent during  his  life-time,  is  not  one  coupled  with  an  interest,  and 
therefore  does  not  survive  the  author  of  it.  It  ceased  upon  his  death. 
The  claim  of  plaintiff  to  recover  on  the  deed  to  Wade  cannot  be  sus- 
tained. It  appears  that  the  deed  to  Turner  and  Hort  was  an  assign- 
ment to  them  in  trust  for  the  benefit  of  the  creditors  of  Rising,  Gas- 
selli  &  Co.,  of  which  firm  D.  B.  Bising  was  a  member.  It  is  argued 
that  this  deed  is  a  nullity,  because  it  was  not  made  in  accordance 
with  the  power,  as  the  power  did  not  authorize  the  attorney  in  fact, 
Rising,  to  sell  and  convey  his  property  to  pay  his  debts.  Conceding 
this  to  be  ordinarily  correct,  still  as  we  have  determined  that  the  ar- 
rangement under  which  the  letter  of  attorney  was  executed  by  flodg- 
don  to  Rising  was  intended  to  give  the  latter  the  control  of  the  prop* 
erty  for  his  own  benefit,  we  are  of  opinion  that  this  rule  has  no  ap- 
plication here;  that  Rising  had  the  full  power  to  sell  to  the  trustees; 
and  that  his  conveyance  to  them  was  valid  to  transfer  the  title  to 
them.  The  plaintiff  connected  himself  with  Hort  and  Turner  by 
proper  mesne  conveyances,  and,  in  our  judgment,  through  it  was  in- 
vested with  title  to  the  property  in  suit,  if  the  defendants  had  notice 
of  the  agreement  made  between  Hodgdon  and  Rising  at  the  time  of 
the  execution  of  the  deed  of  thirtieth  March,  1853,  by  the  latter  to 
the  former,  and  of  the  letter  of  attorney  above  spoken  of,  bearing  date 
on  same  day.  On  this  point  we  are  of  opinion  that  the  deed  and 
letter  of  attorney  just  above  referred  to,  which  were  on  record  long  be- 
fore [Howard]  in  1870,  the  grantor  of  defendants,  purchased,  together 
with  the  deed  to  Turner  and  Hort  by  Rising,  under  the  power,  which 
was  also  on  record,  were  sufficient  to  put  a  purchaser  from  Hodgdon, 
or  any  one  claiming  under  such  purchaser,  on  inquiry  as  to  the  facts 
and  circumstances  under  which  such  documents  were  executed. 

The  peculiarity  of  these  papers  would  at  once  suggest  an  inquiry, 
to  a  person  of  ordinary  prudence,  why  and  for  what  purpose  were 
they  executed  ?  It  does  not  appear  that  any  inquiry  was  made  at  all. 
It  was  assumed' that  the  title  was  in  the  devisee  of  Hodgdon,  and  a 
deed  was  procured  from  such  devisee,  under  which  defendants  en- 
deavor to  protect  themselves.  There  are  other  circumstances  which 
might  have  been  discovered  on  inquiry,  if  it  had  been  made.  It  would 
have  been  ascertained  that  Hodgdon  left  this  state  in  1853,  went  to 
the  east,  from  which  he  never  returned,  and  died  in  Philadelphia  in 
1862.  During  this  period  he  paid  no  attention  to  the  property,  and 
acted  as  if  he  had  no  interest  in  it.  After  his  death  nothing  was 
done  in  relation  to  the  land  in  suit  until  1870,  when  Howard,  under 
whom  defendants  claim,  bought  it,  among  other  parcels  of  land  situ- 
ate in  the  city  of  San  Francisco,  from  the  devisee  of  Hodgdon,  and 
procured  from  her  ^  conveyance  of  it.     It  does  not  appear  that  either 


Digitized  by 


Google 


486  PACIFIC  REPORTER.  [Cal, 

Howard,  or  any  one  claiming  from  him,  ever  made  any  inquiry  as  to 
the  circumstances  under  which  the  deed  to  Hodgdon  was  executed  by 
Bising,  or  the  letter  of  attorney  executed  by  Hodgdon  to  Eisingi 
Under  these  circumstances  the  court  is  of  opinion  that  Howard,  and 
all  those  claiming  under  him,  must  be  held  to  have  had  notice,  when 
they  took  the  deeds  executed  to  them,  of  all  the  facts  and  circumr 
stances,  and  the  agreement  under  which  the  deed  was  executed  un- 
der the  letter  of  attorney  by  Eising  to  Turner  and  Hort,  which  deed 
was,  in  our  opinion,  valid,  and  transferred  the  title  to  them.  The  stat- 
ute of  frauds  offers  no  difficulty  in  the  case.  The  contract  between 
Hodgdon  and  Eising  became  executed  by  the  conveyance  made  to 
Turner  and  Hort  in  October,  185^,  by  Eising,  under  power  from 
Hodgdon.  After  that  time  the  statute  of  frauds  could  not  be  invoked 
by  Hodgdon,  or  any  one  claiming  it,  even  conceding,  but  not  intend- 
ing to  hold,  that  the  statute  before  that  date  would  have  been  a  bar 
to  the  specific  execution  of  the  contract  referred  to. 

As  the  case  goes  back  for  a  new  trial,  it  is  proper  to  pass  on  some 
other  questions  raised  on  the  record.  The  plaintiff  offered  to  prove 
by  a  witness  certain  oral  declarations  of  Hodgdon,  made  in  the  month 
of  April,  1853,  in  disparagement  of  his  (Hodgdon's)  title  to  the  prop- 
erty involved  herein.  This  offer  was  made  by  plaintiff  when  making 
out  his  case,  and  was  renewed  in  rebuttal.  They  were  ruled  out  on 
both  occasions,  and  plaintiff  excepted.  The  court  committed  no  er^ 
ror  in  rejecting  the  offer  when  first  made,  for  it  did  not  then  appear 
that  the  title  had  ever  been  in  Hodgdon.  But  the  defendants,  in  put- 
ting in  their  testimony,  offered  the  deed  of  the  thirtieth  of  March, 
1853,  executed  by  Eising  to  Hodgdon,  by  which  the  title  was  trans- 
ferred to  the  latter.  His  declarations  made  after  that  time,  while 
the  legal  title  remained  ia  him,  in  disparagement  of  his  title,  were  ad- 
missible against  him  and  all  claiming  under  him.  1  Greenl.  Ev.  § 
109;  Code  Civil  Proc.  §  1849.  The  legal  title  vested  in  him  on  March 
30,  1853,  and  passed  out  of  him  by  the  deed  executed  by  him  through 
Eising  under  the  letter  of  attorney  to  Turner  and  Hort,  on  the  tenth 
day  of  October,  1853.  The  declarations  made  in  1859,  after  the  last- 
mentioned  date,  were  not  admissible.  Those  made  in  April,  1863, 
were  admissible,  and  the  court  erred  in  excluding  them.  McFadden 
V.  Wallace,  38  Cal.  51;  McFadden  v.  Ellmaker,  52  Cal.  348. 

For  the  foregoing  reasons  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial.     Ordered  accordingly. 

We  concur:     Sharpstein,  J.;  Myriok,  J. 
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(12  Cal.  Unrep.  498) 

Bath  v.  Valdez  and  others.     (No.  9,938.)^ 

Filed  June  29,  1885. 

Title— Advbrsb  Possesston— Evidence. 

On  a  review  of  the  evidence,  ?ield,  that  the  plaintiff  had  not  acquired  title 
by  adverse  possession  to  the  whole  of  thu  premises  in  dispute,  and  judgment 
atiirmed. 

Department  2.  Appeal  from  superior  court  of  the  county  of  Los 
Angeles. 

BrunsoUy  Graves  d  Chapman,  for  appellant. 

Bicknell  d  White,  O.  M.  Holion,  Howard  d  Roberts^  and  ff.  A.  Bar- 
clay, for  respondents. 

Myrick,  J.  Action  to  quiet  title.'  The  coutt  below  decreed  that 
][>laintiff  was  the  owner  of  an  undivided  one-half  of  the  premises,  and 
that  certain  of  the  defendants  were  the  owners  of  the  other  undivided 
one-half — one-twelfth  each;  and  that  plaintiff  had  not  acquired  the 
interest  of  the  defendants  by  adverse  possession.  We  are  of  opinion 
that  the  findings  are  supported  by  evidence ;  therefore,  we  look  to  the 
findings,  and  the  conclusious  of  law,  and  decree,  to  determine  if  any 
error  was  committed  by  the  court  in  making  the  decree. 

In  1862  Julian  Yaldez  had  title  to  the  premises  as  the  common 
property  of  himself  and  his  wife,  Manuela.  In  1863  Julian  Valdez 
died  intestate,  leaving  him  surviving  Manuela,  his  widow,  and  his 
mother,  and  several  brothers  and  sisters,  as  his  heirs.  In  April  of 
that  year  the  widow  obtained  letters  of  administration.  In  1865 
Manuela  intermarried  with  one  Chavez,  and  thereafter,  in  the  same 
year,  she  and  her  then  husband  executed  a  deed  of  the  premises  to 
one  Peppers,  by  which  they  remised,  released,  and  quitclaimed  "all 
that  lot,"  describing  a  tract  including  the  premises  in  controversy. 
Under  this  deed  Peppers  took  and  retained  possession  until,  in  July, 
1872,  she  executed  a  grant,  bargain,  and  sale  deed  to  Burrows,  and 
from  Burrows  the  title  comes,  by  mesne  conveyance  of  grant,  bargain, 
and  sale,  to  plaintiff.  Plaintiff's  grantors  were  respectively  in  the 
undisturbed  possession  of  the  premises  during  the  periods  while  they 
had  title;  they  placed  improvements  on  the  property,  received  the 
rents,  and  had  the  entire  enjoyment  thereof.  Plaintiff  purchased  in 
January,  1882,  and  this  suit  was  commenced  in  October,  1882.  The 
court  also  found — 

"That  the  said  plaintiff,  his  grantors,  ancestors,  and  predecessors,  from  the 
fourth  of  October,  1865,  have  received  all  the  rents,  issues,  and  profits  of  the 
premises,  paid  all  taxes  that  have  been  imposed  thereon,  and  occupied  the 
same,  and  that  neither  the  said  plaintiff  nor  his  grantors  or  ancestors  or 
predecessors,  or  any  of  them,  ever  gave  any  notice,  actual  or  otherwise,  to 
the  defendants,  or  any  of  them,  that  he  or  they,  or  any  of  them,  intended  to 
or  did  or  were  clairain^f  and  holding  the  said  premises,  or  an^*  part  thereof, 
adverse  to  the  said  JoseE.,  Brigido,  Vincente,  Juan,  Felipe,  and  Maria  de  Los 
Angeles  Valdez,  and  Guadalupe  V.  de  Rocha,  or  either  or  any  of  them;  nor 
was  the  said  plaintiff,  or  the  said  Burrows  or  Hoques,  or  the  said  Bassaud,  or 
the  said  Goodwin,  or  any  or  either  of  them,  ever  heard  to  make  or  assert  any 
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claim  to  the  land  in  controversy  adverse  to  the  said  defendants  Valdez  or 
Rocha,  or  any  of  them,  or  under  whom  they  claim,  prior  to  the  commence- 
ment of  this  action." 

From  the  marriage  of  the  widow  of  Julian  Valdez,  in  1865,  until 
1882,  nothing  was  done  in  the  administration  of  the  Yaldez  estate; 
but  in  1882  Brigido  Valdez,  one  of  the  brothers  of  the  deceased,  ob- 
tained letters,  and  such  proceedings  were  had  that  in  1883,  after  the 
commencement  of  this  action,  distribution  of  the  property  was  made 
by  the  superior  court,  sitting  in  probate, — one-half  to  Burrows,  grantee 
of  Manuela,  and  the  other  half  to  brothers  and  sisters  of  the  deceased, 
one-twelfth  each;  the  mother  and  one  brother  haying  died  in  the 
mean  time. 

The  court  below  based  its  decree  on  two  propositions,  yiz. :  First, 
the  plaintiff  had  not  acquired  the  property,  as  against  the  heirs  of 
Julian  Valdez,  by  virtue  of  the  statute  of  limitations ;  and,  second,  he 
was  estopped  by  the  decree  of  distribution  in  probate  from  asserting 
that  the  Valdez  heirs  had  no  title. 

The  first  proposition  alone  is  sufficient  for  the  decision  of  this  case. 
The  widow  of  Julian  Valdez,  owning  the  undivided  ope-half  of  the  prop- 
erty as  survivor  of  the  community,  executed  a  quitclaim  deed.  Her 
grantee  entered  under  that  deed,  and  although  that  grantee  and  her 
successors  in  interest  down  to  plaintiff  have  been  in  possession  enjoy- 
ing the  property,  (the  later  holders  believing  that  they  owned  it  en- 
tire,) yet  they  never  '*gave  any  notice,  actual  or  othermse,  to  the  de- 
fendants, or  any  of  them,  that  he  or  they,  or  any  of  them,  [plaintiff 
and  his  predecessors,]  intended  to  or  did,  or  were  claiming  and  hold- 
ing the  said  premises,  or  any  part  thereof,  adverse  to  the  said  Valdez 
heirs."  With  such  facts  it  cannot  be  successfully  asserted  that  the 
possession  of  plaintiff  and  his  grantors  was  adverse  to  such  heirs. 
This  case  is  quite  different  from  Unger  v.  Mooney,  63  Cal.  586. 

We  have  examined  the  various  points  presented  by  appellant,  and 
find  no  material  error  in  any  matter  affecting  the  judgment. 

Judgment  and  order  affirmed. 

We  concur :     Sharpstein,  J. ;  Thornton,  J. 

(67  Cal.  182) 

Burke  v.  Edgar.     (No.  9,981.) 
Filed  June  29,  1885. 

1.  Mandamus—Salary  op  Deputy  County  Clehk  of  San  Francisco. 

A  petitioner  proceeding  by  mandamns  to  compel  the  auditor  of  the  city  and 
county  of  San  Francisco  to  allow  his  claim  for  salary  as  deputy  county  clerk, 
must  allege  that  he  was  appointed  or  assigned  the  position  of  court-room  or 
register  clerk,  and  an  allegation  that  he  acted  in  such  capacity  is  not  enough. 

2.  Db  Facto  Officer— Right  to  Salary. 

Defaeio  public  officers  are  not  entitled  to  recover  compensation  or  salaiy 
annexed  to  the  office,  as  such  salary  is  incidental  to  the  title  to  the  office,  and 
not  to  its  occupation  or  exercise. 
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In  bank.  Appeal  from  superior  court  of  the  city  and  county  of 
San  Francisco.  ^ 

Dunne  dt  Davidson  and  Joseph  J.  Dunne,  for  appellant. 

John  L.  Love,  for  respondent. 

Thornton,  J.  Application  for  a  writ  of  mandate  to  be  issued  to 
defendant,  as  auditor  of  the  city  and  county  of  San  Francisco,  to  com- 
pel him  as  such  auditor  to  allow  the  claims  of  petitioner  and  his  as- 
signors for  balance  of  salaries  alleged  to  be  due  them  as  deputy-clerks 
of  the  clerk  of  the  city  and  county  above  mentioned.  It  is  alleged  of 
some  of  these  deputies  that  they  severally  performed  services  as 
deputy  in  the  capacity  of  court-room  clerk  in  a  department  of  the 
superior  court  of  the  city  and  county  aforesaid,  and  of  others  of  them 
the  same  allegation  is  made  of  them  severally  as  register  clerk.  It 
appears  that  each  of  them  has  received  from  the  auditor  a  warrant 
for  $150,  in  discharge  of  his  salary  as  deputy,  which  has  been  reg- 
ularly paid  by  the  treasurer  of  the  said  city  and  county.  It  is  claimed, 
and  the  court  below  so  held,  that  the  salary  of  a  court-room  or  regis- 
ter clerk  is  fixed  by  law  at  $175  per  nionth.  It  should  be  stated  here 
that  the  salary  of  the  other  deputies  of  the  county  clerk  is  fixed  at 
$150  per  month  or  less,  and  that  the  claim  in  question  in  this  case 
is  for  the  difference  of  $25  per  month  between  the  $150  paid  as  above 
stated,  and  the  $175  per  month  at  which  the  salary  was  fixed. 

We  think  that  the  salary  of  a  court-room  and  of  a  register  clerk 
is  fixed  by  the  acts  of  the  legislature  passed  on  the  thirteenth  of 
February,  1880,  and  April  2,  1880,  at  $175  per  month.  St.  1880, 
5,  20;  see,  also,  Act  February  5,  1872,  (St.  1871-1872,  76.)  In  the 
view  taken  of  this  case,  the  constitutionality  of  the  acts  of  1880, 
above  cited,  may  be  conceded  without  deciding  the  point.  It  is  no- 
where averred,  nor  is  it  found,  that  the  petitioner  or  his  assignors  were 
appointed  or  assigned  to  the  position  of  court-room  or  register  clerks. 
The  act  of  April  5,  1880,  authorizes  the  county  clerk  to  assign  to  a 
deputy  duties  in,  or  in  connection  with,  the  superior  court  of  bis  county, 
or  city  and  county.  The  finding  that  each  of  the  parties  referred  to 
acted  in  the  capacity  and  only  performed  services. as  the  court-room 
clerk  of  a  di&partment,  or  as  the  register  clerk  of  a  department,  of  the 
superior  court,  is  not  a  finding  that  they  and  each  of  them  were  as- 
signed. It  is  at  most  a  finding  of  evidence,  and  not  of  the  fact  of 
assignment.  Facts  and  not  evidence  should  be  found.  Especially 
should  the  fact  of  assignment  be  found,  where  the  evidence  as  it  ap- 
pears in  the  finding  is  consistent  with  the  fact  that  they  acted  in  such 
capacity,  and  performed  the  services  stated  without  any  such  assign- 
ment. It  is  consistent  with  the  finding  as  mad^  that  each  of  the 
parties  were  de  facto  officers,  and  it  is  well  settled  la  this  state  that  a 
de  facto  officer  cannot  recover  the  compensation  or  salary  annexed  to 
such  office;  that  such  salary  is  ''incident  to  the  title  to  the  office, 
and  not  to  its  occupation  and  exercise.''  Dorsey  v.  Smyth,  28  Call 
21;  Stratton  v.  Oulton,  Id.  44;  People  v.  Potter,  63  Cal.  127. 
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GoDcediDg  that  thd  presumption  invoked  by  appellant,  staied  in 
section  1963,  sub.  14,  Code  Civil  Proc,  applies  here,  still  the  fact 
of  assignment  should  be  found.  But  we  are  of  opinion  that  such  pre- 
sumption does  not  apply  to  the  case  of  an  officer  prosecuting  an  ac- 
tion to  recover  his  salary.  In  such  case  he  must  establish  his  title 
by  proof  of  an  appointment  made  as  required  by  law.  See  cases  just 
above  referred  to,  and  People  v.  llopson,  1  Denio,  579,  and  cases 
there  cited.  This  is  not  a  case  in  which  the  judgment  should  he  re- 
versed, and  the  cause  remanded  for  a  new  trial,  for  want  of  a  finding 
upon  a  material  issue,  as  no  issue  was  joined  on  the  main  question 
in  the  cause,  viz.,  that  of  an  assignment  by  the  county  clerk  to  the 
positions  above  referred  to.  The  views  above  expressed  are  conclu- 
sive of  the  case,  and  it  is  therefore  unnecessary  to  pass  on  the  other 
questions  discussed  herein. 

The  judgment  and  order  should  be  affirmed;  and  it.is  ordered  ac- 
cordingly. 

We  concur:     Shaupstein,  J.;  Ross,  J.;  Myrick,  J.;  McKinstrt,  J. 


Kasten  v.  Paxton  and  others.     (No.  9,900.) 
Filed  June  30,  1885. 
Evidence  Held  Insufficient  to  Justify. Decision. 

Department  2.  Appeal  from  superior  court  of  the  county  of  Los 
Angeles. 

R.  M.  Widney,  for  appellants. 

Tho8.  B.  Brown  and  A,  W,  Hutfon,  for  respondent. 

Sharpstein,  J.  The  court  finds  that  the  plaintiff  deposited  with 
the  defendant  between  July  21,  1878,  and  April  9,  1882,  the  sum  of 
$15,697.82;  that  plaintiff  has  drawn  on  account  of  said  deposit  $10,- 
872.95,  leaving  a  balance  of  $4,794.87  due  him  on  said  account,  for 
which  judgment  was  entered  in  his  favor.  Appellants  insist  that  the 
evidence  is  insufficient  to  justify  the  decision.  After  a  careful  exami- 
nation of  the  evidence  we  have  arrived  at  that  conclusion.  The  evi- 
dence of  the  plaintiff  shows  that  he  kept  no  account  of  his  transac- 
tions, but  was  under  the  impression  that  the  state  of  his  account 
with  them  was  quite  different  from  what  their  books  showed  it  to  be. 
He  was  giving  them  orders  to  buy  and  sell  stocks  for  him,  and  when 
he  found  that  he  bad  thereby  lost  all  the  money  he  had  in  their 
hands,  arid  more,  too,  he  was  very  much  disappointed.  But  he  gave 
them  his  notes  for  the  balance,  which,  by  the  account  rendered  to 
him  by  them,  appeared  to  be  due  to  them.  On  the  one  side  we  have 
the  bare  impressions  of  the  plaintiff,  and  on  the  other  the  books  of  a 
business  firm,  corroborated  by  the  person  who  kept  thetn,  and  through 
whom  the  business  of  buying  and  selling  stocks  for  plaintiff  was  trans- 
acted.    There  is  no  substantial  conflict  in  the  evidence,  because  the 
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plaintiff's  evidence  lacks  certitude.  Independently  of  the  account 
kept  by  defendants,  he  does. not  know  how  many  orders  he  gav^  for 
the  purchase  and  sale  of  stocks.  In  no  particular  does  be  attempt 
to  impeach  that  account.  His  general  impression  is  that  it  is  not 
correct. 

Judgment  and  order  reviersed. 

We  concur:    Myrick,  J. ;  Thornton,  J. 
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SUPREME  COURT  OF  OREGON. 


(12  Or.  340) 


PoppLBTON  V.  Nelson  and  others. 
Filed  June  10,  1885 
Usury— Nature  of  Proof  Required. 

To  establish  tlie  defense  of  usury,  the  court  requires  clear  and  cogent  proof, 
and  \vill  not  accept  va^ue  inferences,  or  mere  probabililies,  or  resort  to  conject- 
ures, to  aid  the  defense. 

Appeal  from  Yam  Hill  county. 

James  McCain  and  W.  D.  Fenton,  for  respondents. 

A.  M.  Laugkery,  for  appellants. 

Lord,  J.  This  is  a  suit  in  equity  to  foreclose  a  mortgage.  The 
defense  is  usury.  This  is  the  main  question  involved,  and  is  one  of 
fact,  which  needs  to  be  proved  by  clear  and  satisfactory  evidence.  As 
the  defense  of  usury  involves  a  forfeiture,  it  is  considered  as  an  un- 
conscionable defense,  and  a  strict  one.  To  establish  such  a  defense 
the  court  requires  clear  and  cogent  proof,  and  will  not  accept  vague 
inferences,  or  tnere  probabilities,  or  resort  to  conjectures,  to  aid  the 
defense.  The  burden  of  proof  is  on  the  defense,  and  be  must  sustain 
his  allegations  by  a  clear  preponderance  of  evidence.  "He  is  im- 
peaching bis  own  solemn  obligations  under  seal,  and  must  establish 
the  facts  necessary  to  constitute  it,  beyond  reasonable  doubt.  It  is 
not  sufficient  to  show  an  even  balance  of  testimony;  there  must  be  a 
clear  preponderance.  Usury  is  a  defense  not  favored  in  equity;  the 
old  consequences,  the  forfeiture  of  the  whole  debt,  was  so  severe  a  pen- 
alty that  it  was  considered  unconscientious."  Zabriskie,  chancellor, 
in  Conover  v.  Van  Mater,  18  N.  J.  Eq.  487.  "The  burden  of  proof," 
said  Depue,  J.,  '*is  on  the  defense,  and  the  defense  cannot  be  sup- 
ported by  probabilities  or  suspicions,  however  strong.  If  allowed  to 
prevail,  it  must  be  supported  by  such  preponderance  of  evidence  as 
establishes  the  truth  of  the  allegations  on  which  it  depends,  beyond 
a  reasonable  doubt.*'  Taylor  v.  Morris,  22  N.  J.  Eq.  612;  Brolasky 
V.  Miller,  8  N.  J.  Eq.  789;  New  Jersey  Pat.  T.  Co.  v.  Turner,  14  N. 
J.  Eq.  326.  And  again  he  says :  "'If  the  defense  of  usury  should  ever 
be  sustained  upon  the  uncorroborated  testimony  of  the  party  by  whom 
the  security  was  made,  the  testimony  should  be  in  all  respects  un- 
exceptionable." See,  also,  1  Jones,  Mortg.  §  623;  Tyler,  Usury,  122, 
470,  472.  These  references  are  sufficient  to  show  how  the  defense  ojf 
usury  is  regarded  in  equity,  and  the  strictness  of  proof  required  to 
support  it.  As,  by  our  statute,  such  a  defense  involves,  by  way  of 
penalty,  the  loss  of  the  debt,  the  proof  of  it  ought  certainly  to  be  clear 
and  satisfactory.  After  careful  examination  of  the  evidence,  we  are 
satisfied  the  charge  of  usury  is  not  sustained.  There  is  no  clear  and 
direct  proof;  and  the  inferences  and  conjectures  sought  to  be  drawn 
from  some  of  the  facts  are  too  unreliable  on  which  to  base  a  conclusion. 

The  decree  of  the  court  below  must  be  affirmed. 
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(4  Utah,  121) 


SUPREME  COURT  OF  UTAH. 

Burrows  v.  Gubst, 
Filed  June  20,  1885. 


Rbhbaring  Granted. 

Petition  for  a  rehearing. 

Zera  SnoWy  for  appellant. 

Baskin  d  Van  Home^  for  respondent. 

Zanb,  G.  J.  This  is  a  petition  for  a  rehearing,  from  which  it  ap- 
pears that  the  plaintiff  filed  his  complaint  for  trespass  in  the  district 
coart,  which  the  defendant  answered;  that  the  issues  were  tried  by  a 
jury  and  a  verdict  rendered  for  plaintiff;  that  jadgment  was  entered 
thereon,  from  which  defendant  appealed  to  this  court ;  that  the  ap- 
peal was  heard  and  decided  by  a  divided  court,  when  comjposed  of 
the  predecessors  of  its  present  members,  and  that  no  opinion  has  been 
filed. 

In  view  of  these  statements,  and  of  the  fact  that  the  exceptions 
present  important  questions,  which  we  are  not  prepared  to  decide  as 
now  advised,  we  are  of  the  opinion  a  rehearing  ought  to  be  granted. 
The  court  so  orders. 


(4  Utah,  m  ^^  ^^^^^    LOWRIB. 

Filed  July  10, 1885. 

Imprisonhekt  OP  Indicted  Pbrson  after  FaoiUrb  to  Try— Construction  op 
Statotb— Laws  Utah  1878,  p.  162. 

Section  465  of  the  criminal  procedure  act  does  not  deprive  tbe  court  of  Its  dis- 
cretion as  to  the  release  upon  their  own  recognizances  of  indicted  persons  after 
a  term  of  court  has  passed,  during  which  they  might  have  been  tried. 

On  petition  for  discharge  on  writ  of  habeas  corpus. 

E.  B.  Critchlow,  for  petitioner. 

W.  H.  Dickson,  for  the  People. 

BoRBMAN,  J.  It  appears  that  on  or  about  the  fifteenth  November, 
1884,  the  petitioner  was  arrested  upon  a  criminal  complaint,  charging 
him  with  the  crime  of  enticing  females  of  previous  chaste  character 
into  a  house  of  prostitution.  After  hearing,  he  was  by  the  magistrate 
committed  to  await  the  action  of  the. grand  jury,  and  in  default  of 
bail  was  sent  to  jail.  By  the  next  grand  jury,  on  twenty-first  Feb- 
ruary, 1885,  he  was  indicted,  and  warrant  issued  thereon.  On  the 
twenty-seventh  February  he  was  arraigned,  and  pleaded  ''not  guilty," 
and  demanded  to  be  put  immediately  upon  trial.  The  cause  was  con- 
tinued to  the  fourteenth  day  of  March  following,  but  was  not  reached 
when  the  day  for  the  trial  of  civil  cases  arrived.  The  civil  cases 
occupied  all  the  residue  of  the  February  term.  At  the  April  term 
following,  the  trial  of  the  case  was  set  for  the  twenty-first  April.     On 
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last-named  day,  the  counsel  for  the  people  asked  and  obtained  con- 
tinuance until  the  twenty-ninth  day  of  April,  on  account  of  the  ab- 
sence of  witnesses.  The  cause  was  reached  on  fourth  May,  and  again 
the  counsel  for  the  people  moved  for  a  further  continuance  on  the 
ground  of  the  absence  of  witnesses.  The  petitioner  objected,  and  asked 
that  the  cause  be  set  for  trial  at  a  later  date  in  the  same  (April) 
term.  The  court  granted  the  motion  of  the  counsel  for  the  people. 
The  petitioner  then  asked  to  be  discharged  upon  his  own  recogni- 
zance, but  it  was  refused.  His  bail,  however,  was  reduced  to  $500. 
The  matter  now  comes  to  this  court  upon  a  writ  of  habeas  corpus,  for 
the  discharge  of  the  petitioner  on  his  own  undertaking  of  bail,  to  ap- 
pear at  the  next  term  of  the  Third  district  court. 

The  petition  alleges  that  certain  criminal  cases  were  tried  at  the 
February  term,  1885,  after  his  indictment ;  that  five  of  the  six  cases 
tried  were  those  where  the  defendants  were  at  large  on  bail.  At  the 
hearing  it  appeared  that  these  cases  had  been  called  and  regularly 
set  for  trial  before  the  indictment  of  the  petitioner  had  been  filed. 
It  was  admitted  at  the  hearing,  also,  that  the  prosecuting  officers  had 
been  guilty  of  no  negligence. 

In  order  to  understand  fully  this  case,  it  is  proper  to  refer  to  two 
sections  of  the  criminal  procedure  act,  (Laws  Utah  1878,  p.  162:) 

"Sec.  464.  The  court,  unless  good  cause  to  the  contrary  is  sliown.  must 
order  the  prosecution  or  indictment  to  be  dismissed,  in  tlie  following  cases: 

!1)  (Has  reference  to  failure  to  indict,  and  is  pot  material  on  this  point.) 
2)  If  a  defendant,  whose  trial  has  not  been  postponed  Upon  his  application, 
is  not  brought  to  trial  at  the  next  term  of  the  court  in  which  the  indictment 
is  triable,  after  it  is  found. 

"Sec.  465.  If  the  defendant  is  not  indicted  or  tried,  as  provided  in  the  last 
section,  and  sufficient  reason  therefor  is  shown,  the  court  may  order  the  ac- 
tion to  be  continued  from  term  to  term,  and  in  tne  mean  time  may  discharge 
the  defendant  from  custody  on  his  own  undertaking  of  bail  for  his  appear- 
ance to  answer  the  charge^at  the  time  to  which  the  action  is  continued." 

The  question  at  issue  hinges  upon  the  construction  to  be  given  to 
the  word  may  in  the  latter  part  of  said  section  465;  the  petitioner 
claiming  that  it  should  be  construed  shall,  so  that  the  section  should 
read,  "and  in  the  mean  time  shall  discharge  the  defendant,"  etc. 

The  supreme  court  of  the  United  States  states  the  rule  in  cases  of 
this  character  to  be  that  where  power  is  given  to  public  officers — in 
language  something  of  the  same  kind  as  this — the  language  used, 
though  permissive  in  power,  is  in  fact  peremptory  whenever  the  public 
interests  or  individual  rights  require  its  exercise.  Supervisors  v.  U.  S. 
4  Wall.  446. 

Our  attention  has  not  been  called  to  any  public  interest  or  sound 
public  policy  that  would  justify  the  court  in  allowing  the  petitioner 
to  go  out  upon  his  own  recognizance.  Nor  can  we  see  wherein  the 
petitioner's  individual  rights  have  been  trenched  upon.  True,  it  is 
extremely  grievous  to  remain  in  jail  during  these  several  months 
awaiting  trial,  but  it  is  a  necessity  that  the  best  interests  of  the  public 
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require.  There  is  no  pretense  that  the  action  of  the  court  was  in  any 
way  arbitrary  or  oppressive.  The  counsel  for  the  people  are  not  shown 
to  have  acted  otherwise  than  with  diligence,  and  fox  the  best  interests 
of  the  public.  There  has  been  no  unnecessary  delay.  The  crowded 
condition  of  the  court  calendar  no  doubt  accounts  in  some  measure 
for  the  delay,  but  even  without  this  consideration  we  do  not  think  the 
postponement  was  unreasonable.  There  is  no  claim  that  the  court 
was  not  authorized,  from  the  showing,made,  to  grant  the  continuance. 
Ex  parte  Larkin,  11  Nev.  90. 

If  the  construction  contended  for  by  the  petitioner  be  adopted,  the 
result  would  be  that  in  every  case,  (excepting  in  capital  cases  where 
the  proof  of  guilt  is  evident,  or  the  presumption  thereof  great,)  no  mat- 
ter how  grave  the  charge,  nor  how  plain  and  urgent  the  grounds  for 
postponement,  yet,  if  the  court  should  continue  the  cause,  on  the 
application  of  the  counsel  for  the  people,  beyond  the  term  following 
that  in  which  the  indictment  was  found,  the  defendant  would  be  en- 
titled to  discharge  upon  his  own  undertaking  of  bail.  This  would,  in 
very  many  cases,  be  equivalent  to  a  dismissal  of  the  action.  We  do 
not  think  that  we  are  warrai^ted  in  placing  such  a  construction  upon 
the  statute,  when  the  plain  reading  is  to  the  contrary,  and  the  evi- 
dent intent  of  the  legislature  was  to  the  contrary.  The  purpose  of 
the  statute,  no  doubt,  was  to  give  the  court  express  authority  to  dis- 
charge a  defendant  upon  his  own  recognizance,  if,  in  the  exercise  of 
a  wise  discretion,  it  was  deemed  proper.  We  are  requested,  however, 
that  in  case  we  hold  that  the  language  leaves  the  discharge  discre- 
tionary with  the  court,  we  should  exercise  that  discretion,  and  grant 
the  petitioner  a  discharge  upon  his  own  undertaking  of  bail.  The 
district  court,  which  was  more  familiar  with  the  case  than  this  court, 
declined  so  to  do.  No  new  light  has  been  given  us  to  guide  us  to  a 
different  conclusion. 

The  discharge  of  the  petitioner  is  denied,  and  he  is  remanded  to  the 
custody  of  the  marshal. 

Zane,  C.  J.,  and  Powers,  J.,  concur. 


Digitized  by 


Google 


496  PACIFIC  REPORTER.  [Arfz. 

SUPREME  COURT  OF  ARIZONA. 
DowLiNG  V.  Hunt. 

Filed  July  2, 1885. 

Pleading—Recovbrt  upon  Bank  Check— Compi*aint—Nece88art  Atbhmbnt. 
In  order  to  recover  from  a  drawer  the  amount  of  a  bank  check  or  bill  of  ex- 
change, it  is  necessary  to  aver  in  the  complaint  either  a  demand  upon  him  and 
notice  to  him  of  non-pa3rment,  or  else  facts  sufficient  in  excuse  of  a  failure  of 
such  demand  and  notice. 

Appeal  from  district  court,  Pima  county. 

Haynes  d  Styles,  for  respondent. 

J.  A.  Anderson,  for  appellant. 

Pinnet,  J.  This  action  was  brought  to  recover  upon  a  bank  check 
alleged  to  have  been  given  by  appellant  to  respondent  on  the  Guaranty 
Trust  Bank  of  Philadelphia,  about  the  month  of  March,  1883.  The 
complaint  alleges  that  the  check  was  presented  for  payment  about 
April  1, 1883,  and  that  payment  was  refused  by  the  bank.  Appellant 
being  a  non-resident,  and  the  complaint  alleging  that  he  has  property 
in  this  territory,  the  action  is  brought  here.  There  was  no  appear- 
ance in  the  court  below  on  the  part  of  defendant.  Judgment  was  taken 
by  default,  and  the  case  is  brought  here  upon  the  judgment  roll. 

It  is  complained  by  counsel  for  appellant  that  the  complaint  fails 
to  state  a  cause  of  action,  for  the  reason  that  the  complaint  fails  to  al- 
lege notice  to  the  drawer  of  presentment  and  non-payment.  Under 
our  practice,  if  the  complaint  fails  to  state  a  cause  of  action,  a  recov- 
ery and  judgment  cannot  be  sustained.  The  giving  of  a  check  on  a 
bank  transfers  at  once  the  amount  of  funds  called  for  by  the  check 
from  the  drawer  to  the  drawee,  when  the  drawer  has  funds  at  the 
bank,  and  if  the  bank  refuses  to  pay  for  any  cause,  the  drawer  is  en- 
titled to  notice,  so  he  may  inquire  into  the  cause  of  such  refusal. 

In  a  complaint  against  the  drawer  of  a  bank  check  or  bill  of  ex- 
change, so  called,  it  is  necessary  to  aver  either  demand,  and  notice  to 
the  drawer  of  non-payment,  or  such  facts  as  would  excuse  demand  and 
notice.     Shultz  v.  Depuy,  3  Abb.  Pr»  252. 

We  are  of  the  opinion  that  the  complaint  fails  to  allege  facts  snfiS- 
cient  to  constitute  a  cause  of  action,  and  for  this  reason  the  j'udgment 
will  be  reversed  and  cause  remanded. 

HowABD,  C.  J.,  and  Fitzgerald,  J.,  concur. 
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SUPREME  COURT  OF  OREQOIT. 
(12  Or,  874) 

City  of  Salem  Go.  v.  Salem  Floubinq-Mills  Co. 

Filed  June  19»  1885. 

Water-Rights— Injunction. 

Action  to  enjoin  appellant  from  the  construction  of  a  dam  in  a  creek,  in 
the  water  of  which  the  two  parties  litigant  had  equal  rights. 

Appeal  from  Marion  county. 

Geo.  H.  Willia7n8  and  Shaw  dt  Burnett^  for  appellant. 

McDovgall  dt  Bower  and  Til.  Ford,  for  respondents. 

Thayeb,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court 
for  the  county  of  Marion,  rendered  in  favor  of  the  respondent  and 
against  the  appellant,  in  a  suit  commenced  in  that  court  by  -the  re- 
spondent to  enjoin  the  appellant  from  the  construction  of  a  certain 
dam  upon  what  is  known  as  Mill  creek,  in  the  city  of  Salem.  The 
parties  are  both  private  corporations  organized  under  the  laws  of  the 
state  of  Oregon  for  the  purpose  of  operating  mills  and  manufactur- 
ing flour,  and  doing  a  general  milling  business.  The  respondent  al- 
leged in  its  complaint  that  it  owned  and  operated  two  large  flouring- 
mills  run  by  water-power  supplied  through  the  channel  of  Mill  creeks 
running  among  other  places  through  the  city  of  Salem,  until  it  reached 
a  point  near  said  mills  where,  through  a  flume,  it  supplied  them  with 
water  by  which  they  were  operated;  that  respondent  was  entitled  to 
one-half  the  water  that  ran  in  Mill  creek  from  natural  and  artificial 
supply;  that  it  had  the  right  to  use  and  enjoy  one-half  the  waters 
flowing  in  said  creek,  and  to  make  sales  of  water  thereon,  and  to 
erect  dams  upon  the  same,  and  to  erect,  build,  and  maintain  a  dam, 
at  a  point  known  as  the  **bend"  of  said  creek,  at  Waller's  claim,  in  said 
city  of  Salem,  in  order  to  give  water  to  the  appellant,  whose  race  en- 
tered said  creek  immediately  above  the  point  named  for  said  dam, 
and  that  said  appellant  was  entitled  to  have  flow  through  said  race, 
and  from  Mill  creek,  one-half  the  natural  flow  therein,  and  what  wa- 
ter had  heretofore  been  turned  therein  from  the  Santiam  river;  that 
the  respondent  had  the  right  to  maintain  and  repair  such  dam,  and 
so  construct  and  maintain  the  same  as  to  cause  a  fair  division  of 
the  water  aforesaid  in  two  equal  moieties  between  the  two  parties; 
that  for  a  period  of  over  10  years  a  dam  had  been  maintained  at  said 
point  at  the  bend  of  said  Mill  creek,  in  order  to  give,  and  was  giv- 
ing, the  appellant  one-half  of  said  water  as  aforesaid;  that  said  ap- 
pellant, on  or  about  the  thirteenth  day  of  July,  1883,  tore  away  said 
dam  without  any  good  cause,  and  against  the  will  or  consent  of  the 
respondent,  and  against  its  remonstrance  built  with  heavy  lumber, 
bolts,  and  planks  another  dam  at  the  same  point,  but  higher  than 
the  former  dam,  and  so  constructed  the  same  that  the  appellant 
thereby  got,  or  would  have  got,  more  than  half  the  water  flowing  down 
v.7p,no.9-~32 
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Mill  creek,  to- wit,  about  two-thirds  thereof,  to  the  injury,  etc. ;  that 
the  respondent,  within  the  then  last  five  days,  demanded  from  the 
appellant  its  removal,  and,  after  its  refusal  to  remove  the  same,  tore 
out  the  central  portion  of  said  dam,  and  commenced  work  to  build 
another  and  proper  dam  instead  thereof,  with  a  view  of  dividing  the 
water  equally  between  said  corporations,  of  which  appellant  had  no- 
tice; that  the  appellant  obstructed  the  respondent  and  its  employes 
from  proceeding  with  said  work,  and  wrongfully  took  possession  and 
control  of  the  land  adjoining  such  dam,  and  the  channel  of  the  stream, 
and  had  commenced  to  erect  and  build  a  dam  of  a  permanent  char- 
acter, and  strongly  constructed,  similar  to  the  one  already  torn  away, 
but  of  such  a  construction  that  the  appellant  will  get  about  two-thirds 
of  the  water  coming  down  the  channel  of  Mill  creek  as  aforesaid,  to 
which  it  was  not  entitled.  And  the  respondent  charged  that,  unless 
the  appellant  was  enjoined  from  further  proceeding  with  the  building 
of  such  dam,  a  permanent,  irreparkble  injury  would  be  done  to  the 
respondent,  and  it  would  not  be  able  to  run  its  mills  as  they  were 
wont,  and  as  respondent  had  a  right  to  have  them  run,  and  that  a 
great  loss  and  damage  would  be  done  to  the  respondent  if  the  appel- 
lant, was  not  so  enjoined  from  building  and  erecting  such  dam  that 
it  was  engaged  in  so  wrongfully  erecting  against  the  remonstrance  of 
the  respondent,  and  in  violation  of  its  rights ;  that  respondent  had  no 
plain,  speedy,  and  adequate  remedy  at  law.  Wherefore,  respondent 
prayed  for  a  decree  of  said  court  restraining  the  appellant,  and  its 
servant  or  servants,  from  proceeding  further  with  the  erection  of  said 
dam,  or  interfering  in  any  way  with  the  respondent  or  its  servants 
in  the  erection  of  a  proper  dam  as  above  set  forth,  and  costs  and  dis- 
bursements of  the  suit. 

The  appellant  denied  in  its  answer  that  it  was  only  entitled  to 
have  flow  through  said  race  one-half  the  natural  flow  of  water  in  said 
crec  k,  and  what  had  been  turned  therein  from  the  Santiam  river;  but 
averred  that  it  was  entitled  to  have  flow  into  and  through  said  race 
one-half  of  the  water  as  it  had  theretofore  flowed  in  said  creek,  and 
also  one-half  of  the  water  in  said  crdek  as  it  might  thereafter  flow  or 
be  made  to  flow,  including  all  water  from  the  Santiam  river,  as  well 
as  the  natural  flow  of  the  said  creek;  denied  that  the  respondent  had 
the  right  to  maintain  or  repair  said  dam,  or  any  dam,  upon  or  across 
said  creek,  or  to  construct  or  maintain  the  same  for  any  purpose,  and 
denied  that  the  dam  theretofore  existing  at  the  said  bend  of  Mill 
creek,  gave,  or  ^as  giving,  to  the  appellant  one-half  of  the  water 
theretofore  flowing  through  said  creek;  denied  tearing  away  the  old 
dam  without  any  good  cause,  or  against  the  will  or  consent  of  the  re- 
spondent, or  that  against  its  remonstrance  dt  built  another  dam  at 
the  same  point,  or  that  it  constructed  any  such  dam  so  that  it  got  or 
would  have  received  more  than  one-half  of  the  water  flowing  down 
Mill  creek;  and  denied  all  injury  and  damage  alleged  in  the  com- 
plaint.    Averred  that  the  dam  referred  to  in  the  complaint  was  an 
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old.  decayed,  and  leaky  dam,  and  did  not  tarn  one-half  of  the  water 
flowing  to  it  into  the  race,  so  as  to  give  appellant  the  use  of  one-half 
of  the  water  flowing  in  said  creek;  that  appellant  proposed  to  join 
with  respondent  in  the  construction  of  a  new  dam  in  place  of  said  old 
one,  but  that  the  latter  refused,  and  that  thereupon  the  appellant  re* 
moved  the  old  dam,  and,  with  the  knowledge  and  consent  of  respond* 
ent,  erected  a  new,  good,  and  substantial  dam  in  place  thereof,  which 
it  claimed  was  constructed  so  as  to  divide  the  waters  of  said  creek 
equally  between  the  parties.  Denied  that  the  respondent  demanded 
the  removal  of  the  new  dam,  and  averred  that  it  secretly,  and  in  the 
night-time,  destroyed  it,  and  thereby  prevented  the  waters  from  going 
to  appellant*s  mill ;  denied  that  the  respondent  commenced  the  con* 
struction  of  another  dam  with  the  view  of  dividing  said  waters 
equally;  denied  that  it  obstructed,  respondent  from  proceeding  with 
said  work,  and  alleged  that  the  respondent  pretended  to  do  some 
work  near  said  dam  for  the  purpose  of  harassing  appellant;  admitted 
that  another  substantial  dam  had  been  erected  in  place  of  the  one 
torn  away  by  respondent,  but  denied  thai  by  means  of  it  appellant 
would  get  more  than  one-half  of  the  water;  averred  that  the  new  dam 
was  dividing  the  water  equally  between  the  parties;  and  denied  that 
any  injury  would  be  done  the  respondent  by  means  of  the  said  dam, 
or  that  it  would  not  be  able  to  use  its  mills  as  they  were  wont,  or  as 
it  had  the  right,  to  have  them  run.  The  appellant  also,  by  way  of 
counter-claim,  alleged  that  on  the  seventeenth  day  of  December,  1856, 
the  legislative  assembly  of  the  territory  of  Oregon  incorporated  the 
Willamette  Woolen  Manufacturing  Company,  with  power  to  bring 
water  from  the  Santiam  river  to  any  place  or  places  in  or  near  Salem, 
through  the  channel  or  valley  of  Mill  creek,  and  with  power  to  enter 
upon  lands,  and  also  said  creek,  and  to  do  all  things  proper  and  suitable 
for  the  safe,  direct,  and  economical  conveyance  of  the  water  afore- 
said. Said  corporation  was  to  have  exclusive  right  to  the  hydraulic 
powers  and  privileges  created  by  water  taken  by  it  from  the  Santiam 
river,  and  the  right  to  rent  and  sell  the  same,  or  any  portion  thereof,, 
as  it  might  deem  expedient;  that  on  the  eleventh  day  of  April,  1870, 
said  corporation  executed  a  deed  to  the  said  Sabm  Flouring- mills 
Company  for  certain  real  estate,  mill  machinery,  flumes,  dwelling* 
houses,  wharf,  and  water-power,  with  their  appurtenances,  as  therein 
described.  Said  deed  contains  the  following  covenants  and  agree* 
mento  between  the  parties  thereto: 

'*  And  the  said  parties  hereto  mutually  specially  covenant  and  agree  unta 
each  other,  their  successors  and  assigns,  and  this  covenant  shall  be  construed 
to  run  with  the  title  to  said  premises,  as  follows,  to-wit:  That  the  said  8.  F. 
M.  Co.  shall  be  entitled  to  have  the  Santiam  water,  which  is  introduced  to 
Salera  by  said  W.  W.  M.  Co.,  except  the  water-right  heretofore  granted  to  the 
state  of  Oregon  by  contract;  divided  into  two  equal  parts,  and  that  one-half 
uf  the  same  shall  (low,  and  be  conducted  by,  the  race  now  in  use,  to  the  prem- 
ises  herein  granted  to  the  party  of  the  second  part,  and  the  other  half  thereof 
shall  flow  down  the  natural  channel  of  Mill  creek,  or  through  such  other  chun- 
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nel  as  may  be  provided ;  said  division  of  said  Santiam  water  shall  be  made  at 
or  near  tlie  dam  on  the  land-claim  of  A.  F.  Waller  and  wife,  where  the  race 
running  to  the  oil-mill  is  taken  out  of  MilJ  creek;  that  said  S.  F.  M.  Co.  shall 
be  entitled  to  the  use  and  fiowage  of  the  natural  water  of  said  Mill  creek  to 
the  same  extent,  and  in  the  same  manner,  as  the  said  W.  W.  M.  Co.  is  now 
entitled,  but  at  no  time  shall  said  party  of  the  second  part  draw,  or  cause  to 
flow  to  their  works,  more  than  one-half  of  said  natural  flow  of  Mill  creek; 
and  it  is  further  covenanted  by  and  between  the  parties  hereto,  their  succes- 
sors and  assigns,  that  said  S.  F.  M.  Co.  shall  pay  one-sixth  of  the  expense,  or 
do  one-sixth  of  the  labor,  and  furnish  one-sixth  of  the  material,  necessary  to 
maintain  in  full  use  and  repair  the  head-race  and  gates  on  or  near  the  San- 
tiam river,  now  owned  and  used  by  said  W.  W.  M.  Co.  for  introducing  said 
Santiam  water  to  Salem ;  also  maintain  the  dam  on  said  Waller  claim ;  and 
said  S.  F.  M.  Co.  further  agree  to  pay  one-sixth  of  the  expense,  or  do  one-sixth 
of  the  work,  of  clearing  out  the  channel  of  Mill  creek,  and  enlarging  the  said 
head-race  and  gates,  in  case  the  owners  of  four  of  the  six  water-powers  of 
Salem  shall  in  future  decide  to  enlarge  the  flo  wage  of  water  from  said  Santiam 
river  to  Salem,  aforesaid.  And  the  said  S.  F.  M.  Co.,  their  successors  and  as- 
signs, shall  pay  one-sixth  of  all  damages  caused,  or  to  be  paid,  on  account  of 
maintaining*,  continuing,  or  enlarging  said  head-race,  works,  or  the  flowage 
of  said  waters  from  the  Santiam  river  to  Salem ;  and  it  is  further  covenanted 
and  agreed  that  said  W.  W.  M.  Co.,  its  successors  and  assigns,  shall  keep  up, 
or  cause  to  be  kept  up,  the  necessaiy  works  and  improvements  to  secure  the 
usual  flow  of  the  Santiam  water  through  their  race  and  head-gates  near  tlie 
Santiam  river  to  Salem,  at  all  reasonable  times,  inevitable  accidents  excepted, 
and  shall  be  liable  to  pay  flve-sixths  of  the  expense  thereof,  and  the  said  S.  F. 
M.  Co.  shall  be  liable  to  pay  the  remaining  one-sixth  of  the  expense  thereof." 

That  appellant,  by  authority  of  the  Willamette  Woolen  Manufac- 
turing Company,  proceeded  to  construct  a  new  dam  in  place  of  the 
old  one,  after  requesting  respondent  to  join  in  the  construction  there- 
of, but  before  putting  up  the  dam  it  requested  the  respondent  to  ex- 
amine  the  plan  of  the  proposed  new  dam,  and  its  mode  of  construc- 
tion, so  as  to  be  satisfied  that  it  would  fairly  and  equally  divide  the  wa- 
ter between  the  parties,  and  thereupon  the  respondent  sent  its  engi- 
neers, who,  with  the  engineers  appointed  by  the  appellant,  examined 
the  plans  and  mode  of  building  said  dam,  and  agreed  that  it  would  be 
a  dam  when  completed  that  would  equally  and  fairly  divide  the  water ; 
that,  after  removing  the  old  dam,  the  appellant  constructed  on  the 
site  of  it  the  new  one,  a6cording  to  the  plans  and  specifications  agreed 
to  by  said  engineers ;  that  soon  after,  as  before  mentioned,  the  re- 
spondent destroyed  it,  and  wantonly  and  maliciously  destroyed  the 
timbers  and  lumber  of  which  it  was  constructed;  that  thereuppn  the 
appellant,  by  authority  of  the  W.  W.  M.  Co.,  erected  the  new  one; 
that  just  before  its  completion  the  respondent,  by  false  representations, 
obtained  from  the  county  judge  of  Marion  county  an  injunction  to 
restrain  appellant  from  completing  it,  and  thereupon  the  W.  W.  M. 
Co.  completed  it;  that  the  object  and  purpose  of  the  respondent  in  its 
proceedings  were  to  prevent  appellant  from  having  the  use  of  one- 
half  of  the  water;  that  it  had  machinery  and  mills  of  great  value, 
wholly  depending  upofi  said  water  for  their  operative  power,  which, 
if  the  water  were  diverted,  would  be  rendered  of  little  or  no  value. 
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After  alleging  other  grievances  committed  by  the  respondent^  the  ap- 
pellant prayed  an  injunction  against  the  respondent.  A  reply  was 
filed  on  the  part  of  the  respondent  to  the  new  matter  set  forth  in  the  an- 
swer, in  which  the  respondent  admitted  the  incorporation  of  the  Wil- 
lamette Woolen  Manafaoturing  Company,  as  alleged  in  said  answer, 
bnt  denied  that  it  executed  a  deed  to  appellant  with  covenants  as  set 
forth  therein,  except  as  especially  set  out  in  said  reply,  in  a  deed  of 
conveyance  of  the  eleventh  day  of  April,  1870,  attached  thereto  and 
marked  Exhibit  A,  but  denied  specifically  every  other  allegation  of 
such  new  matter.  The  deed  of  which  said  Exhibit  A  is  alleged  to  be 
A  copy,  is  the  deed  of  April  11,  1870,  referred  to  in  appellant's  an- 
swer, and  contains  the  following  additional  covenant,  relating  to  the 
grant  of  the  water-right  in  the  water  flowing  in  said  creek,  viz. : 

"And  it  is  convenanted  and  agreed  that  the  Salem  Ftouring-mills  Com- 
pany shall  have  the  right  to  construct  a  waste-gate  through  the  levee,  near 
the  creek  and  block  Ko.  36,  or  through  the  flume  above  the  long  bridge,  so 
as  to  discharge  all  or  any  part  of  the  water  belonging  to  said  Salem  Flouring- 
mills  Company  into  the  bed  of  South  Mill  creek,  as  the  convenience  of  said 
party  of  the  second  part  may  require.  And  it  is  further  understood  and 
agreed  that,  in  case  any  time  hereafter  said  Willamette  Woolen  Manufactur- 
ing Company  shall  desire  to  introduce  Santiam  water  to  Salem  for  the  pur- 
pose of  watering  the  city,  they  shall  have  the  privilege  of  diverting  a  suffi- 
cient amount  of  water  from  Mill  creek,  above  Salem,  for  such  purpose:  pro- 
vided, always,  that  they  introduce  and  cause  to  flow  into  the  channel  of  said 
Mill  creek  a  sufficient  amount  of  Santiam  water,  additional  to  what  is  used 
for  milling  purposes,  as  will  make  said  mill-powers  at  Salem  as  good  as  be- 
fore the  use  of  any  part  thereof,  for  watering  said  city.  And  in  case  said 
Salem  Flouring-mills  Company  shall  desire  to  take  a  sixth  part  or  interest  in 
said  project  of  watering  said  city  of  Salem,  they  shall  be  entitled  to  do  so,  by 
paying  one-sixth  part  of  the  cost  of  said  water-works,  and  paying  one-sixth 
of  all  expenses  thereof  at  the  time  when  the  same  are  constructed." 

These  are  the  substantial  issues  in  the  case.  There  were  many 
charges  of  bad  faith,  and  criminations  and  recriminations  made,  but 
they  do  not  affect  the  main  points.  The  pleadings  were  very  exten- 
sive, though  the  issues  tendered  by  them  may,  taken  all  together,  be 
resolved  into  a  simple  question  of  controversy.  Each  of  the  parties 
had  flouring-mills;  each  required  the  water  that  flowed  down  Mill 
creek  to  operate  them ;  and  each  was  confessedly  entitled  to  one-half 
the  water  thereof.  The  appellant,  in  order  to  secure  a  flow  of  the 
water  to  its  mills,  was  compelled  to  have  a  dam  across  the  creek  at 
a  point  below  and  near  the  mouth  of  its  race.  Its  right  to  a  dam  is 
conceded,  and  the  point  of  its  location  had,  long  prior  to  the  time  of 
the  commencement  to  build  it,  been  selected.  The  condition  of  the 
old  dam  as  to  decay,  and  being  out  of  repair,  is  made  an  issue  in 
the  case,  but  certainly  not  a  very  important  one,  as  the  covenant  in 
the  said  deed  of  April  11,  1870,  expressly  required  the  appellant  to 
maintain  the  dam.  The  appellant  alone  was  interested  in  keeping 
it  up,  and  if  it  built  a  new  one  every  six  months,  the  respondent  was 
not  affected  at  all.     The  respondent  was  only  entitled  to  one-half  the 
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water,  and,  without  the  dam,  it  would  get  all  of  it.  It  was  niBcesdary, 
therefore,  for  the  appellant,  as  well  as  obligatory  upon  it,  to  have  a 
dam,  and,  unless  the  building  of  it  in  some  way  interfered  with  the 
respondent's  getting  its  half  of  the  water,  the  latter  had  no  cause  of 
complaint.  The  pleadings  show  that  the  appellant  had  authority  to 
build  the  dam,  subject  only  to  the  restriction  that  it  should  be  built 
on  the  dite  on  Waller's  claim  where  the  old  dam  was  situated,  on 
the  said  eleventh  day  of  April,  1870;  that  is,  the  covenant  to  main- 
tain the  dam — the  old  dam — implied  the  right  and  imposed  the  ob- 
ligation upon  the  appellant  to  rebuild  it,  otherwise  it  could  not  be 
maintained.  The  maintenance  of  the  dam  would  probably  imply 
that,  in  the  event  of  its  having  to  be  rebuilt,  it  should  be  built  on  the 
same  spot.  Thi&  would  be  the  strongest  construction  that  could  be 
claimed  against  the  appellant.  The  height  of  the  dam,  and  the  man- 
ner of  constructing  it,  are,  so  far  as  appears  from  the  pleadings,  un- 
restricted. The  appellant  is  limited  by  the  terms  of  ijne  covenant  as 
to  the  amount  of  water  it  is  entitled  to ;  that  is,  it  is  entitled  "to  have 
the  Santiam  water  which  is  introduced  to  Salem  by  said  W.  W.  M. 
Co.,  except  the  water- right  heretofore  [theretofore]  granted  to  the 
state  of  Oregon  by  contract,  divided  into  two  equal  parts,  and  that 
one-half  of  the  same  shall  flow  and  be  conducted  by  the  race  now 
[then]  in  use  to  the  premises  herein  [therein]  granted  to  the  party  of 
the  second  part,  and  the  other  half  thereof  shall  flow  down  in  the 
natural  channel  of  Mill  creek,  or  through  such  other  channels  as  may 
[might]  be  provided."  As  to  the  water  naturally  flowing  in  said 
creek,  the  appellant  is,  by  said  covenant^  restricted  as  follows : 

"That  said  Salem  Flouring-mills  Company  shall  be  entitled  to  the  use  and 
llowage  of  the  natural  water  of  said  Mill  creek  to  the  same  extent  and  in  tlie 
same  manner  as  the  said  Willamette  Woolen  Manufacturing  Company  is  now 
[then]  entitled,  but  at  no  time  shall  said  party  of  the  second  part  draw  or 
cause  to  flow  to  their  works  more  than  one-half  of  said  natural  flow  of  Mill 
creek." 

It  may  be  inferred  from  the  pleadings,  and  the  proofs  show,  that 
the  respondent,  since  the  execution  of  the  said  deed  of  April  11, 1870, 
has  succeeded  to  the  rights  of  the  said  Willamette  Woolen  Manufac- 
turing Company  in  said  water,  and  occupies  the  relation  to  the  ap- 
pellant of  a  purchaser  of  those  rights  from  said  woolen  company  under 
a  purchase  thereof  subsequent  to  the  execution  of  that  deed.  It  may 
therefore  be  deduced  from  the  pleadings  alone  that  the  respond- 
ent had  the  right  to  have  one-half  of  the  water  that  flowed  in  Mill 
creek,  including  the  water  from  the  Santiam  river,  and  that  whicH 
ran  naturally  in  said  creek,  *'flow  down  the  natural  channel  of  Mill 
creek,  or  through  such  other  channels  as  may  be  provided,"  subject 
to  the  water-rights  granted  to  the  state,  as  referred  to  in  said  cove- 
nant, and  that  the  appellant  had  the  right  to  have  the  other  half 
thereof  turned  into  its  race,  and  that  it  had  the  authority  and  was 
compelled,  at  its  own  expense,  to  maintain  the  dam  on  Waller's  claim 
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that  existed  on  April  11,  1870,  and  that  the  maintenance  of  the  dam 
implied  the  right  to  rebuild  it  whenever  in  its  discretion  the  exigency 
demanded  it.  I  am  satisfied  that  a  careful  reading  of  the  covenants 
in  the  said  deed  of  April  11, 1870,  will  convince  any  one  that  the  con- 
clusion above  suggested  is  the  only  proper  one  that  can  be  drawn 
therefrom,  and  I  am  not  able  to  discover  why  the  agents  of  the  re- 
spondent need  to  have  been  exercised  on  account  of  the  building  of 
the  dam  in  controversy  by  the  appellant.  The  right  to  build  a  dam 
at  the  point  where  this  d^m  was  located,  and  to  turn  the  water  into 
the  appellant's  race,  we  may  infer  from  the  pleadings  was  secured  from 
Waller,  and  if  the  right  granted  for  that  purpose  did  not  authorize  the 
kind  of  dam  the  appellant  constructed,  then  Waller,  or  his  successors 
in  interest,  have  a  right  to  complain,  but  no  one  else  has  unless  he 
can  show  that  his  vested  rights  are  thereby  injuriously  affected ;  and 
I  do  not  understand  that  the  respondent  claims  or  has  attempted  to 
show  that  it  has  succeeded  to  Waller's  residuary  interest  in  the  claim 
upon  which  the  dam  was  built. 

It  is,  however,  claimed  by  the  respondent  that  the  character  of  the 
dam  the  appellant  was  constructing  when  the  suit  was  commenced, 
would  not  enable  the  water  to  be  divided  equally;  but  that  would  be 
the  misfortune  of  the  appellant.     Its  covenant  limited  it  to  the  use 
of  one-half  of  the  water,  and  it  would  have  no  right  to  take  more  un- 
der any  circumstances;  if  it  did,  it  would  render  itself  liable  to  dam- 
ages, and  to  be  enjoined  from  so  doing.     The  respondent  had  no  right 
to  dictate  the  kind  of  dam  the  appellant  should  construct,  but  it  had 
the  right  to  object  to  its  taking  more  than  its  half  of  the  water.    The 
appellant  had  bound  itself  by  its  covenant  not  to  do  so.     "That  the 
Salem  Flouring-mills  Co.  shall  be  entitled  to  have  the  Santiam  wa- 
ter," etc.,  "divided  into  two  equal  parts,  and  that  one-half  the  same 
shall  flow  and  be  conducted  by  the  race  now  in  use  to  the  premises 
herein  granted  to  the  party  of  the  second  part,  and  the  other  half 
thereof  shall  flow  down  in  the  natural  channel  of  Mill  creek,  or 
through  such  other  channel  as  may  be  provided."     "That  said  Salem 
Flouring-mills  Co.  shall  be  entitled  to  the  use  and  flowage  of  the 
natural  water  of  said  Mill  creek,"  etc.,  "but  at  no  time  shall  said 
party  of  the  second  part  draw  or  cause  to  flow  to  their  works  more 
than  one-half  of  the  said  natural  flow  of  Mill  creek,"  is  the  language 
of  that  instrument.     When  the  appellant  turns  into  its  race  more 
than  one-half  of  the  water  flowing  in  said  creek,  then  the  rights  of 
the  respondent  are  invaded,  and  if  it  should  threaten  to  do  that,  and 
there  was  a  well-grounded  apprehension  that  it  would  carry  the  threat 
into  execution,  a  court  of  equity  might  interfere  to  prevent  it.     But 
the  respondent  has  no  right  to  complain  about  the  dam,  though  it 
were  built  18  feet  high,  and  diagonally  across  the  stream,  unless  it 
could  show  that  it  would  necessarily  cause  to  flow  into  said  race 
more  than  half  of  said  water.     The  dam  does  not  divide  the  water. 
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It  creates  a  head  so  as  to  enable  the  appellant  to  tarn  into  its  race 
its  portion  of  it.  The  race  might  not  be  of  sufficient  capacity  to  re- 
ceive half  the  water;  then  how  would  the  dam  cause  the  respondent 
injury  ?  It  commenced  its  suit  prematurely.  The  appellant  had  not 
violated  its  covenant  not  to  take  more  than  half  the  water,  nor  threat- 
ened to,  and  respondent's  rights  were  not  affected  nor  jeopardized. 
The  most  that  can  be  said  against  the  dam  is  that  the  plan  of  it  is 
such  as  will  render  it  inconvenient  to  divide  the  water  accurately, 
but  the  appellant  will  necessarily  be  the .  sufferer  from  that  circum* 
stance.  If  it  takes  more  than  half  the  water  in  any  event,  it  will  do 
so  at  its  peril.  Besides,  there  are  no  facts  alleged  in  the  complaint 
showing  why  the  dam  in  question  could  not  be  employed  so  as  to  en- 
able an  equal  division  of  the  water  to  be  made.  The  evidence  shows 
that  it  has  been  constructed  with  weirs  to  gauge  the  water  that  passes 
into  Mill  creek,  and  that  the  water  discharged  into  appellant's  race 
passes  through  weirs  provided  for  the  like  purpose. 

I  am  unable  to  see  how  the  suit  can  possibly  be  maintained  upon 
the  pleadings  in  the  case.  There  has  been  a  mass  of  testimony  taken, 
tending  to  show  the  comparative  amount  of  water  the  parties  have 
been  receiving  since  the  dam  complained  of  has  been  used,  but  it  fails 
to  prove  that  the  structure  is  of  such  a  character  that  an  equal 
division  of  the  water  cannot  be  secured  by  means  of  it,  and  that  is 
the  vital  issue  the  respondent  must  maintain  to  support  his  case  by 
the  record.  Its  complaint  is  against  the  construction  of  the  dam, 
and  the  relief  demanded  is  that  the  appellant  be  restrained  from 
proceeding  further  with  the  erection  of  it,  or  from  interfering  with 
the  respondent  in  the  erection  of  a  proper  dam,  with  the  view  of  divid- 
ing the  water  equally  between  the  parties ;  but  why  the  dam  the  re- 
spondent proposed  to  build  will  effect  that  end  any  better  than  the 
one  in  question,  the  complaint  wholly  fails  to  state.  It  is  idle  to 
allege  that  the  dam  the  appellant  was  constructing  would  not  divide 
the  water  equally,  and  that  another  one  would,  without  pointing  out 
the  difference  between  them,  or  giving  any  reason  why  the  one  would 
be  superior  in  excellence  to  the  other;  and  yet  that  is  the  condi- 
tion of  the  respondent's  complaint  in  the  case.  A  court  of  equity 
has  undoubted  authority  to  regulate  the  use  of  water,  the  right  to 
which  belongs  to  two  or  more  persons  in  common,  so  as  to  preserve  the 
right  of  each  owner.  Gould,  Water,  §  540 ;  Ang.  Watercourses,  § 
447a,  and  cases  referred  to  in  the  notes.  But  this  suit  is  not 
brought  for  that;  the  complaint  was  not  framed  in  view  of  such  rem- 
edy, nor  does  the  relief  demanded  therein  include  it.  A  suit  of  that 
character  would,  under  the  circumstances,  have  been  a  very  appro- 
priate proceeding.  The  squabble  between  the  officers  of  the*  two  cor- 
porations, resulting  in  the  pulling  down  and  destroying  of  one  dam, 
and  the  preventing  by  force  the  erection  of  another,  was  unworthy 
of  the  gentlemen  who  occupied  those  positions.   The  door  of  the  courts 
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was  open  for  the  settling  of  the  controversy,-  and  they  should  have  re- 
sorted to  them  in  order  to  secure  its  adjastment.  The  respondent  did 
begin  a  suit,  but  it  entered  the  controversy  in  the  forum  where  it  had 
ended  in  the  field.  It  was  to  complete  by  law  what  it  had  failed  to 
effect  by  force :  the  preventing  the  appellant  from  building  a  dam, 
and  the  opportunity  to  build  one  itself.  The  circuit  court  strode  over 
the  case  made  by  the  pleadings,  and  attempted  to  adjudicate  upon  it 
the  same  as  though  it  had  been  regularly  and  properly  presented  by 
the  allegations  of  the  parties.  That  course  was  a  practical  disposi- 
tion of  the  affair;  but  I  think  the  court  should  have  directed  the  plead- 
ings to  have  been  amended,  so  as  to  have  had  the  decree  in  accordance 
therewith. 

It  is  a  well-established  principle  of  the  law  that  a  party  must  re- 
cover secundum  aUegata  et  probata;  and,  aside  from  that,  the  decree  of 
the  court  settled  nothing.  It  found  aa  a  fact  that  the  appellant  was 
receiving  25  per  cent,  more  of  the  water  than  the  respondent  was,  and, 
as  a  conclusion  of  law,  that  the  respondent  was  entitled  to  receive  12^ 
per  cent,  more  water  than  flowed  to  it  through  the  three  open  weirs 
which  discharged  into  Mill  creek,  and  decreed  that  the  respondent 
have  authority  to  enlarge  one  of  said  weirs  so  as  to  discharge  into 
said  creek  12^  per  cent,  more  water.  Belief  of  that  character  could 
not  properly  be  decreed  in  that  way.  The  decree  should  have  been 
made  so  as  to  have  required  the  appellant  to  desist  from  turning  the 
amount  of  water  it  was  using  into  its  race;  compelled  it  to  lessen  the 
size  of  its  weirs  so  as  ^o  draw  off  no  more  water  than  was  discharg- 
ing into  the  creek.  The  decree  should  have  been  made  so  as  to  op- 
erate personally  upon  the  appellant;  then,  if  it  did  not  obey  it,  its 
ofiScers  could  have  been  attached  for  contempt  of  the  court.  Author- 
izing the  respondent  to  enlarge  the  weirs  discharging  into  Mill  creek 
would  lead  to  endless  controversy  whenever  it  exercised  the  author- 
ity granted  by  the  decree.  The  appellant  would  have  been  very  likely 
to  have  claimed  that  the  enlargement  was  greater  than  had  been 
permitted,  and  in  turn  have  commenced  a  suit  to  restrain  the  re- 
spondent from  taking  so  large  an  amount  of  water.  Besides,  it  would 
not  have  been  prudent  to  leave  such  a  matter  to  an  interested  party 
to  adjust,  and  is  not  in  accordance  with  the  usual  course  of  judi- 
cial proceedings.  It  is  too  much  in  the  nature  of  a  reprisal.  The 
authorities  maintaining  the  jurisdiction  of  a  court  of  equity  to  adjust 
the  rights  of  parties  having  a  common  interest  in  water  for  hydraulic 
purposes,  are  numerous,  but  I  have  been  able  to  find  but  one  which 
indicated  with  any  degree  of  particularity  the  manner  in  which  the 
adjustment  should  be  made;  that  is  the  case  of  Olmsted  v.  Loomis, 
9  N.  Y.  423,  which,  in  some  respects,  was  similar  to  this,  though  the 
facts  were  more  complicated.  The  court  there  held  that  the  true  and 
proper  remedy  was  in  the  court  of  chancery,  and  that  the  mode  by 
which  the  controversy  could  be  determined  with  the  least  expense. 
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and  the  greatest  certainty  of  doing  justice,  was  by  a  reference  to 
one  or  more  suitable  referees,  one  of  whom  should  be  a  capable  en- 
gineer or  mill-wright.  The  court  said  that  "such  a  referee  can  learn 
tnore  of  the  true  merits  of  the  case  in  a  day,  upon  an  actual  view  and 
examination  of  the  mills  and  premises,  than  a  jury  or  court  can  ever 
learn  from  hearing  or  reading  the  testimony  of  witnesses." 

This  course  of  proceeding  "by  a  referee  and  view  has  another  ad- 
vantage over  an  action  at  law.  It  enables  the  court  to  exercise  its 
power  of  preventing  future  litigation.  Powers  may  be  given  the  ref- 
eree to  prescribe  and  establish,  under  the  direction  of  the  court,  some 
fix«d  mechanical  gauge  by  which  the  quantity  of  water  to  which  the 
plaintiffs  are  entitled  may  be  kept  within  the  main  race,  and  not  drawn 
off  into  the  defendant's  side  race.  This  has  frequently  been  done  in 
eases  of  this  description,  and  when  parties  cannot  otherwise  agree, 
and  are  disposed  to  be  litigiops,  it  is  perhaps  the  only  mode  of  pre- 
venting continual  irritation  and  litigation  between  them.  Id.  430, 431. 
If,  in  the  present  case,  a  course  had  been  adopted  similar  to  that 
suggested  in  Olmsted  v.  Loomis,  it  would  have  been  much  more  satis- 
factory than  a  hearing  upon  depositions  or  oral  testimony.  The  au- 
thority of  the  court  to  appoint  a  referee  to  ascertain  any  fact  in  a  civil 
action,  suit,  or  proceedings  is  ample.  Civil  Code,  §  938,  subd.  2. 
By  th*at  mode  a  decree  could  have  been  rendered  that  would  have 
judiciously  adjusted  the  matter  in  controversy  between  the  parties, 
and  been  final,  so  long  as  the  condition  of  their  "affairs  remained  un- 
affected by  forces  beyond  their  control. 

The  proofs,  however,  in  the  case  disclose  a  case  that  embarrasses 
very  much  its  settlement.  It  appears  that  two  persons,  Stratton  and 
McCornack,  are  riparian  owners  of  the  land  at  the  point  where  said 
dam  is  located,  and  for  some  considerable  distance  above  and  below 
it,  and  that  they  have,  at  a  recent  date,  constructed  a  race  connect- 
ing with  Mill  creek  at  a  point  immediately  above  said  dam.  and  by 
means  of  which  they  conduct  a  quantity  of  the  water  thereof  through 
their  premises,  and  discharge  it  into  the  creek  at  a  point  below  the 
dam;  that  they  have  constructed  head-gates  at  the  mouth  of  their 
race,  and  from  time  to  time  turn  into  it  from  the  creek  a  supply  of 
water  sufficient  to  run  a  small  mill  owned  by  them.  The  water  dis- 
charged from  their  race  runs  down  to  the  respondent's  mills,  and  un- 
less the  amount  thereof  is  estimated  in  the  division  of  the  water  of  said 
creek  between  the  appellant  and  respondent,  as  provided  in  the  sail 
covenant,  the  latter  will  obtain  that  amount  more  than  one-half  of  it. 
It  was  claimed  by  the  respondent  upon  the  argument  that  the  circum- 
stance last  referred  to  should  not  be  considered,  for  the  reason  that 
Stratton  and  McCornack  had  no  right  as  against  either  of  the  parties 
to  divert  the  water  of  the  creek,  and  that  the  covenant  in  the  said 
deed  of  April  11,  1870,  specified  that  the  division  of  the  water  of  the 
creek  should  be  made  at  the  dam.  It  may  not  appear  from  the  proofs 
that  Stratton  and  McCornack  have  any  "right  to  turn  the  water  into 
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their  race,  but  it  would  not  be  safe  or  prudent  to  adjudge  tbat  they 
had  no  such  right  in  a  case  to  which  they  were  not  parties.  The  adr 
judication  would  not,  of  course,  bind  them,  and  an  attempted  settle- 
ment of  the  rights  of  the  parties  to  the  suit»  made  upon  the  assump- 
tion that  Stratton  and  McComack  were  wrong-doers  in  their  diver- 
sion of  the  water,  would  leave  the  matter  in  uncertainty  and  doubt. 
In  regard  to  the  division  of  the  water  at  the  dam,  the  language  of 
the  covenant  is  as  follows:  "Said  division  of  said  Santiam  water 
shall  be  made  at  or  near  the  dam  of  the  land  claim  of  A.  F.  Waller 
and  wife,  where  the  race  running  to  the  oil-mill  is  taken  out  of  said 
creek. "  Whether  this  language  would  necessarily  require  the  divisioQ 
to  be  made  below  the  mouth  of  Stratton  and  McCornack's  race  is  not, 
as  I  view  it,  important.  Each  of  the  parties  to  the  suit  is  entitled, 
as  a  matter  of  right,  to  one-half  of  the  Santiam  water,  and  of  the 
water  naturally  flowing  in  the  creek.  The  division  is  to  secure  to 
each  of  them  that  right,  and  if,  by  means  of  the  race,  a  material  part 
of  the  water  is  turned  off  above  the  point  of  division,  but  the  respond- 
ent receives  the  benefit  of  it,  the  same  as  it  would  if  not  diverted,  it 
must,  as  a  matter  of  equity,  be  considered  in  the  admeasurement  of 
the  water  each  is  to  have.  The  claim  to  such  extra  amount  of  water 
is  unconscionable,  and  in  violation  of  the  maxim  that  ''equality  is 
equity;"  and  besides,  there  is  nothing  shown  in  the  case  that  would 
estop  Stratton  and  McCornack,  if  made  parties  to  the  suit,  from  prov- 
ing that  they  had  obtained  a  right,  either  from  the  respondent  or  from 
the  Willamette  Woolen  Manufacturing  Company,  prior  to  the  acqui- 
sition by  the  respondent  of  its  interest  in  the  premises,  to  divert  and 
use  the  water  in  the  manner  they  have  done.  It  is  impossible,  in 
my  opinion,  to  sustain  the  decree  of  the  circuit  court,  or  to  grant  the 
respondent  any  relief  upon  the  pleadings  as  they  are  framed,  Consist- 
ently with  equity  and  justice.  The  ordinary  course,  in  such  a  case, 
would  be  to  dismiss  the  complaint.  But  a  large  amount  of  testimony 
has  been  taken  tending  to  show  the  amount  of  water  the  parties  re- 
spectively are  receiving.  Many  of  the  witnesses  were  professional 
experts  in  hydraulics,  and  a  large  expense  has  been  incurred.  The 
cause  ought  to  be  definitely  settled,  but  it  cannot  be  done  unless  it  is 
sent  back  to  the  circuit  court,  the  complaint  ended,  and  Stratton  and 
McCornack  made  parties.  A  referee  could  then  be  appointed  to 
ascertain  and  report  a  proper  mode  for  dividing  the  water.  I  have 
not  examined  the  testimony  with  a  view  of  determining  which  party 
has  been  receiving  the  most  of  the  water  that  flows  in  Mill  creek.  I 
had  an  impression,  when  the  case  was  argued,  that  the  appellant  was 
getting  the  larger  portion  of  it,  if  the  amount  turned  into  Stratton 
and  McCornack's  race  was  not  included,  but  all  that  evidence  was  in 
regard  to  water  received  by  the  parties  after  the  commencemieot  of 
the  suit,  and  was  irrelevant  to  the  issue  made  by  the  pleadings.  The 
threatened  building  of  the  dam  was  the  "head  and  front  of  appellant's 
ofifending,"  and  there  was  no  cause  for  that.     If  the  dam  waa  so  coi^- 
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structed  that  the  weirs  in  the  head-gate  of  appellant's  race  wonld  dis- 
charge more  water  into  the  race  than  the  same  number  and  sized 
weirs  in  the  dam  would  discharge  into  Mill  creek,  the  difference  could 
easily  be  remedied.  The  circuit  court  seemed  to  have  no  difficulty 
upon  that  point.  But  the  Several  amounts  of  water  the  parties  re- 
ceive can  never  be  adjusted  with  mathematical  precision.  A  fair 
practical  division  of  it  is  all  that  can  be  made.  The  more  important 
determination  is  to  establish  the  mode  by  which  the  division  shall  be 
made,  in  view  of  all  the  circumstances  of  the  case. 

A  decree  will  be  entered  in  accordance  with  the  principles  of  this 
decision. 

Note.    Upon  a  motion  for  rehearing  of  this  case  it  was  ordered  that  the 
complaint  be  dismissed  without  prejudice. — [Hep, 


(12  Or.  892) 

Sullivan  v.  Oregon  B.  &  N.  Co. 
Filed  June  11, 1885. 

1.  £JECT]LIBNT    FROM    RaILKOAD    TrAIN  —  EVIDENCE  —  PLAINTIFF'S    StATBUBNTS 

AFTKR  THE  OCGURHENCB. 

In  an  action  for  damages,  statements  made  by  plaintiff  immediately  after  the 
occurrence,  and  in  the  absence  of  defendant,  cannot  be  repeated  by  witnesses. 

2.  Same— Evidence—Ownership  of  Train. 

In  an  action  for  damages  for  injuries  sustained  oy  plaintiff  in  being  put  off 
a  railroad  train,  the  plaintiff  must  prove,  not  that  the  train  was  that  of  defend- 
ant, but  that  it  was  in  defendant's  use  at  the  time. 
S.  Bamb— Stopping  of  Train. 

Before  ejecting  from  a  railroad  train  a  passenger  who  declines  to  pay  his 
fare,  the  conductor  must  first  have  the  train  stopped 
4.  Same— Damages— Exemplary  and  Punitive. 

In  order  to  entitle  plaintiff  to  exemplary  and  punitive  damages,  it  must  ap- 
pear, from  the  averments  in  the  complaint,  that  the  act  complained  of  was  done 
maliciously,  or  was  the  result  of  willful  misconduct  on  the  part  of  defendant,  or 
of  that  reckless  indifference  to  the  rights  of  others  as  amounts  to  an  intentional 
violation  of  them. 

Waldo,  C.  J.,  dissenting. 

Appeal  from  Wasco  county. 

Oatea  dt  Wilson  and  J.  E.  Atwater,  for  respondents. 

Rufus  Mallory  and  F.  P.  Mays,  for  appellants. 

Thayer,  J.  This  appeal  is  from  a  judgment  of  the  circuit  court 
for  the  county  of  Wasco,  rendered  in  favor  of  the  respondent  and 
against  the  appellant,  in  an  action  commenced  in  said  court  by  the 
former  against  the  latter  to  recover  damages  in  consequence  of  bis 
baving  been  put  off  of  a  train  of  cars  alleged  by  him  to  have  been 
owned  and  operated  by  the  appellant.  The  respondent  alleged  in 
his  complaint  in  said  action  that  on  the  tenth  day  of  October,  1883. 
he  went  aboard  of  said  train  of  cars  at  Dalles  City,  a  regular  station 
on  the  line  of  appellant's  road,  for  the  purpose  of  being  conveyed. to 
Portland,  and  that  the  conductor  thereof,  after  the  cars  had  started 
and  were  in  motion,  ejected  him  therefrom,  by  reason  of  which  he  was 
thrown  under  the  wheels  of  the  cars,  and  had  his  right  foot  so  badly 
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erushed  that  it  had  to  be  ampntated.     The  language  of  the  allegation 
of  the  complaint  referred  to  is  as  follows : 

"That  after  tbe  said  train  of  cars  had  gone  about  one-fourth  of  a  mile  from 
said  Dalles  City,  and  while  said  train  of  cars  was  rapidly  moving  along  its 
said  railway,  the  defendant,  by  its  agent  and  employe,  who  then  had  con- 
trol, care,  conduct  of  said  train  of  cars  for  defendant,  carelessly,  negligently, 
and  with  force,  ejected  this  plaintiff  from  its  said  tmin  of  curs,  and  caused 
him  to  fall  from  said  cars  to  the  ground  while  the  same  were  so  rapidly  mov- 
ing»  and  by  reason  of  the  said  careless,  negligent,  and  wrongful  acts  of  the 
defendant,  the  plaintiff  was  thrown  under  the  wheels  of  said  cars,  which 
cars  then  and  there,  on  account  of  the  wrongful  acts  of  the  defendant,  as 
aforesaid,  ran  upon  and  over  the  plaintiff,  and  crushed  and  wholly  destroyed 
his  right  foot." 

The  amount  claimed,  of  general  and  special  damages,  was  $60,000. 
The  appellant  took  issue  respecting  ownership  and  operation  of  said 
train  of  cars,  the  ejecting  the  respondent  therefrom,  and  the  damages 
alleged  by  respondent  to  have  been  sustained.  It  also  set  up  in  its 
answer  that  the  injury  received  was  in  consequence  of  his  own  care- 
lessness and  negligence.  The  case  was  tried  by  the  court,  and  a  jury 
duly  impaneled.  It  appears  from  the  bill  of  exceptions  that  the  con- 
troversy at  the  trial  was  mainly  as  to  whether  the  conductor  of  the 
train  pushed  the  respondent  off  the  cars,  or  that  he  jumped  off  at  his 
own  instance.  The  respondent  testified  that  the  conductor  pushed 
him  off  while  the  cars  were  in  motion;  the  conductor,  on  the  con- 
trary, denied  that  he  touched  him ;  testified  that  he  did  not  know  when 
he  got  off  the  cars;  that  he  went  and  pulled  at  the  bell-rope,  and  when 
he  looked  around  the  respondent  was  off.  Another  witness  called  by 
appellant,  who  seems  to  have  been  a  passenger  aboard  the  train,  tes- 
tified that  he  saw  the  whole  affair,  and  corroborated  the  testimony  of 
the  conductor;  stated  that  the  conductor  did  not  touch  respondent. 
He  also  testified  that  the  respondent  jumped  off  the  train.  The  jury 
returned  a  verdict  for  the  respondent  and  against  the  appellant  for 
the  sum  of  $11,459,  upon  which  the  judgment  appealed  from  was  en- 
tered. The  questions  submitted  upon  the  appeal  involve  the  compe- 
tency of  some  of  the  evidence  given  to  tbe  jury,  and  the  correctness 
of  a  part  of  the  instructions  of  the  court  to  the  jury,  which  we  now 
proceed  to  notice.  Tbe  bill  of  exceptions  also  shows  that  the  respond- 
ent was  a  witness  in  his  own  behalf;  that  after  he  took  the  stand  and 
was  sworn  he  stated  that  he  went  aboard  the  train  of  cars  at  Dalles 
City  on  the  tenth  day  of  October,  1882;  the  train  was  bound  west; 
that  it  was  in  front  of  the  Umatilla  House  where  he  went  onto  the 
train;  that  he  went  aboard  of  it  for  the  purpose  of  going  to  Portland ; 
that  the  train  was  an  Oregon  Railway  &  Navigation  Company's  train, 
engine  No.  80,  marked  ''0.  B.  &  N.  Co.;"  that  it  was  a  passenger 
train;  that  one  Garfield  was  the  conductor.  He  was  asked  by  his 
counsel  to  state  all  that  took  place  on  board  the  train  at  and  about 
the  time  he  received  the  alleged  injury.  In  answer  to  the  questions 
he  began  by  stating  that  he  got  on  the  train  in  front  of  the  Umatilla 
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House  and  had  a  conversation  with  the  baggage-master,  which  he 
began  to  relate,  whereupon  the  appellant's  counsel  objected  to  it,  but 
the  court  overruled  the  objection,  and  allowed  the  respondent's  coun- 
sel to  ask  the  witness  this  question :  "State  what  you  said  to  the  bag- 
gage-master, and  what  he  said  to  you."  To  which  ruling  the  appel- 
lant's counsel  excepted,  and  the  witness  stated  in  answer  to  the  ques- 
tion that  he  got  on  the  train  just  before  it  started;  that  he  asked  the 
baggage-master  how  Garfield  was  to  ride  with,  to  which  the  latter 
answered,  "I  guess  he  is  all  right;  if  he  makes  any  'kick*  refer  him 
to  me," 

This  evidence  was  clearly  inadmissible.  The  conversation  between 
the  witness  and  the  baggage-master  was  wholly  incompetent,  but  a 
majority  of  the  members  of  the  court  are  of  the  opinion  that  the  evi- 
dence in  nowise  prejudiced  the  appellant;  that  it  was  really  more 
calculated  to  prejudice  the  respondent's  case  than  to  benefit  it.  The 
witness  then  proceeded  to  narrate  the  circumstances  of  the  injury. 
He  testified  that  soon  after  the  train  started  Garfield  came  out  of  the 
baggage  oar  while  he  was  standing  on  the  platform  at  the  forward  end 
of  the  smoking  car.  A  man  namd  Clayton  was  with  witness.  There 
were  two  other  men  on  the  platform;  the  passengers  \irent  inside. 
While  we  were  conversing  Garfield  came  out  of  the  baggage  car,  and 
I  spoke  to  him  for  a  ride  to  Portland,  as  a  favor  from  a  railroad  man. 
He  said,  "I  don't  know  you,  and  don't  want  to."  Clayton  handed  him 
his  pass  while  we  were  talking.  Garfield  said  to  me,  "You  will  have 
to  get  oflf  this  train;  you  can't  ride."    Witness  told  him,  "All  right; 

stop  his  d train  and  he  would  get  oflf."    Witness  then  states  that 

the  conductor  pulled  the  bell  two  pr  three  times  to  stop  the  train,  but  it 
did  not  stop;  that  thereupon  the  conductor  pushed  him  oS  the  train, 
whereby  he  received  the  injury  complained  of.  After  the  witness  had 
been  examined  he  called  Charles  Pool  as  a  witness,  who  testified, 
among  other  things,  that  he  saw  the  train  pass  west,  and  shortly  after 
it  had  gone  heard  some  one  cry  out,  **0h,  say!  Oh,  say!"  Went  to 
where  the  person  was  and  found  the  respondent.  The  respondent's 
counsel  then  asked  the  witness  this  question:  "What  did  respondent 
say?"  The  appellant's  counsel  objected  to  the  question,  upon  the 
grounds  that  the  testimony  was  not  competent.  The  court  overruled 
the  objection,  and  the  witness  answered :  "I  asked  him  what  was  the 
matter,  and  he  said,  *  The  son  of  a  bitch  pushed  me  oflf  or  throwed  me 
oflf;  I  am  not  sure  which.'  This  was  two  or  three  minutes  after  the 
train  passed.  The  train  stopped  just  as  it  came  through  the  out-out 
on  the  flat." 

The  respondent  then  called  two  other  witnesses  to  prove  same  facts, 
who  were  each  asked  some  questions,  which  were  objected  to  by  ap- 
pellant's counsel  upon  th^  same  grounds,  and  the  same  ruling  was 
made  by  the  court,  and  exception  taken.  One  of  the  witnesses  an- 
swered that  respondent  said  upon  the  occasion  referred  to,  "Garfield 
pushed  me  oflf;"  and  the  other,  "that  he  had  been  pushed  oflf  the  train," 


Digitized  by 


Google 


Or.]  SULLIVAN   V.  OREGON    R.  &   N.  CO,  511 

This  testimony  was  calculated  to  influence  the  verdict  of  the  jury, 
and,  if  incompetent,  the  judgment  entered  thereon  should  be  reversed. 
Such  testimony  has  in  many  instances  been  admitted  in  evidence, 
and  courts  have  attempted  to  give  reasons  for  holding  it  competent. 
The  line  of  authorities  in  this  country  which  maintain  its  admis- 
sibility seems  to  have  commenced  with  the  case  of  Com.  v.  McPike, 
3  Cush.  184.  The  courts  that  have  followed  the  ruling  in  that  case 
have  frequently  manifested  a  sort  of  hesitancy  as  to  its  correctness, 
but  have  concluded  that  such  statements  were  a  part  of  the  res  gestce, 
and  been  content  to  place  their  decisions  upon  that  ground. 
That  mode  of  disposing  of  important  questions  of  proof  in  such  cases 
is  becoming  quite  unsatisfactory.  Its  tendency  has  been  to  overthrow 
one  of  the  fixed  principles  of  the  law,  that  the  best  evidence  which 
the  nature  of  the  case  is  susceptible  of  shall  be  produced,  and  it  leads 
to  uncertainty  and  doubt.  It  is  very  easy  to  say  that  the  statements 
and  declarations  of  a  party  who  has  received  an  injury,  made  after 
its  occurrence,  as  to  how  it  was  occasioned,  are  a  part  of  the  res  gestce, 
but  extremely  diflBcult  to  explain  it,  and  many  times  wholly  impos- 
sible to  point  out  any  rule  under  which  the  determination  has  been 
arrived  at.  An  act  may  sometimes  be  explained,  or  its  nature  and 
quality  be  ascertained,  by  an  accompanying  declaration  which  may  be 
properly  regarded  as  a  part  of  the  transaction  in  which  it  occurred, 
but  it  is  never  the  act  itself,  nor  the  mere  evidence  of  it. 

If  a  party  were  'to  be  set  upon  and  wounded,  his  narration  of  the 
circumstances  attending  the  affair,  or  declarations  as  to  who  inflicted 
the  injury,  made  after  the  transaction  was  ended  and  his  assailant 
gone,  would  be  no  part  of  the  occurrence;  it  could  only  be  his  own  ac- 
count of  the  affair.  None  of  the  class  of  cases  referred  to  furnish 
any  certain  test  as  to  when  such  declarations  may  be  given  in  evi- 
dence as  a  part  of  the  res  gestae.  It  is  said  in  some  of  them  that  they 
must  have  been  made  at  the  time  the  act  transpired;  but  in  others, 
that  a  considerable  time  may  elapse,  and  they  still  be  such  part;  that 
each  case  must  depend  upon  its  own  peculiar  circumstances,  and  be 
determined  by  the  exercise  of  a  sound  judicial  discretion.  I  do  not 
fully  understand  what  is  meant  by  the  latter  expression.  If  it  is  in- 
tended by  "a  sound  judicial  discretion"  that  the  court  before  whom 
the  trial  is  had  must  judge  as  to  whether  the  transaction  was  con- 
tinuing when  the  declaration  was  made,  or  had  ended  prior  thereto, 
then  the  question  would  not  differ  from  other  questions  regarding  the 
admissibility  of  testimony;  the  court  would  consider  the  facts  and 
circumstances  surrounding  the  affair,  and  determine  therefrom  as  to 
its  competency;  but  if,  on  the  other  hand,  it  is  to  be  understood  that 
thiB  court  is  to  decide  the  question  in  accordance  with  the  judge's  no- 
tions as  to  justice  of  the  particular  case,  then  it  is  afloat  without  any 
chart  to  direct  it.  Precedents,  under  that  view,  would  be  of  little 
value,  as  the  peculiar  circumstances  attending  each  transaction  would 
be  likely  to  vary  from  those  surrounding  others  of  a  like  character 
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which  had  been  adjudicated  upon  sufficiently  to  authorize  a  di£Ferent 
holding.  Such  theory  necessarily  abrogates  any  law  upon  the  sub- 
ject; as  law  is,  as  a  rule,  applicable  to  a  class  of  cases  which  are 
alike  in  principle.  ^ 

The  question  is  too  important  to  be  left  to  such  uncertainty,  and  there 
is  no  occasion  for  leaving  it  to  be  determined  by  vague  speculation. 
The  authorities  upon  the  subject  are  quite  numerous,  and  are  widely 
different.  The  Massachusetts  cases,  with  the  exception  of  the  cue 
referred  to,  have  generally  held  to  a  reasonable  and  consistent  rule 
upon  that  branch  of  evidence.  They  have  repudiated  the  notion  that 
the  admission  of  such  declarations  is  left  to  the  discretion  of  the  pre- 
siding judge,  and  admit  them  only  when  they  are  calculated  to  ex- 
plain the  character  and  quality  of  the  act,  and  are  so  connected  with 
it  as  to  derive  credit  from  the  act  itself,  and  to  constitute  one  trans- 
action. Lund  V.  Inhabitants  of  Tyngsborovgh,  9  Gush.  41.  This  ap- 
pears to  me  to  be  as  liberal  a  rule-  as  any  court  can,  consistently  with 
the  rules  of  evidence,  sanction,  and  I  think  it  very  doubtful  whether 
our  courts,  under  certain  provisions  of  our  statute,  would  have  any 
right  to  permit  the  introduction  of  declarations  of  parties  as  evidence 
except  under  the  condition  of  circumstances  above  referred  to.  Sec- 
tion 672,  Civil  Code,  provides  that  a  witness  can  be  heard  only  upon 
oath  or  affirmation,  and  he  can  testify  of  those  facts  only  which  he 
knows  of  bis  own  knowledge ;  that  is,  which  are  derived  from  his  own 
perceptions,  except  in  those  few  express  cases  in  which  his  opinions 
or  inferences,  or  the  declarations  of  others,  are  admissible.  And  sec- 
tion 676,  Id.,  provides  that  where  the  declaration,  act,  or  omission 
forms  part  of  a  transaction,  which  is  itself  the  fact  in  dispute,  or  evi- 
dence of  that  fact,  such  declaration,  act,  or  omission  is  evidence  as  part 
of  the  transaction.  These  provisions  of  the  statute  are  declaratory 
of  the  law  upon  the  subject,  and  are  binding  upon  the  court ;  they  limit 
the  right  of  a  party,  in  the  introduction  of  that  character  of  testimony, 
to  those  cases  where  the  declaration  forms  part  of  the  transaction 
which  is  in  dispute,  and  provides  that  it  is  evidence  as  part  of  it. 

This  statute  undoubtedly  lays  down  the  rule  as  broadly  as  many 
of  the  decisions  of  the  court  have  done,  especially  some  of  the  later 
ones.  '  See  Waldele  v.  New  York  C.  d  H.  R.  R.  Co.  95  N.  Y.  274,  and 
People  V.  Ah  Lee,  60  Cal.  85;  but  many  others  have  gone  a  most 
surprising  length  beyond  it.  Among  them  is  that  in  Insurance  Co.  v. 
Mosley,  8  Wall.  397.  That  decision  and  all  of  a  kindred  nature  can- 
not, in  my  opinion,  be  maintained  without  doing  violence  to  the  law 
of  evidence.  It  cannot  be  established  by  any  system  of  logic  that  can 
be  employed,  that  the  statements  and  declarations  of  a  party  to  a 
transaction,  made  after  it  has  ended,  are  a  part  of  it.  It  would  be  a 
moral  impossibility.  Take  the  case  under  consideration  as  an  ex- 
ample. The  respondent  went  onto  the  appellant's  train  of  cars  at 
the  Dalles,  and  desired  to  be  carried  to  Portland  without  paying  fare. 
The  appellant's  conductor  refused  to  carry  him  upon  such  terms. 
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After  the  train  started,  and  had  gone  a  short  distance,  the  respondent 
is  foand  off  the  train,  upon  the  ground,  in  an  injured  condition,  and  he 
alleged  as  a  cause  of  action  against  the  appellant  that  the  conductor 
pushed  him  off.  The  appellant,  in  its  answer,  denies  that  the  con- 
ductor pushed  him  off,  and  avers  that  he  jumped  off.  This  is  the  prin- 
ciple issue  in  the  case.  The  affair,  whatever  it  was,  occurred  aboard 
the  train  of  cars;  everything  that  transpired  between  the  conductor 
and  the  respondent  took  place  there,  and  ended  fuUy  and  completely 
when  the  respondent  left  the  cars,  whether  he  was  pushed  off  or 
jumped  off.  When  the  respondent  went  from  the  cars  onto  the  ground 
and  the  train  had  passed  on,  the  transaction  between  him  and  the  con- 
ductor was  as  effectually  terminated  as  it  was  a  month  later.  In  a 
very  few  minutes  after  the  train  had  passed  the  spot  where  the  re- 
spondent struck  the  ground,  three  persons  were  attracted  towards  him,, 
and  naturally  inquired  how  he  came  in  that  condition,  and  be  an- 
swered, as  an  enraged  person  would  be  likely  to  under  the  circum- 
stances, as  before  stated,  and  which  implicated  the  conductor  in  a  reck- 
less and  grievous  wrong  to  him.  Had  the  respondent  complained  of 
pain  and  suffering  it  would  doubtless  have  been  competent  to  have 
given  that  fact  in  evidence  as  proof  of  his  injury ;  but  to  prove  what  he 
said  the  conductor  did  in  order  to  attach  the  blame  to  the  latter,  and  in 
his  absence,  is  a  distortion  of  the  rule  which  permits  the  declaration  of 
a  party  to  be  given  in  evidence.  How  can  this  statement  be  claimed 
to  have  been  a  part  of  the  transaction  between  the  respondent  and 
the  conductor  when  the  affair  was  at  an  end,  and  the  latter  party 
probably  a  mile  away  at  the  time  ?  I  am  unable  to  indorse  any  such 
view.  The  statement  of.  the  respondent  at  the  time  referred  to,  as  to 
how  he  came  off  the  cars,  is  as  undoubtedly  hearsay  evidence  as  any 
narration  of  the  affair  he  has  given  since  that  time.  It  occurs  to  me 
that  courts  at  nisi  prius  would  have  but  little  diflSculty  in  determining 
when  the  statements  of  a  party  in  such  cases  were  admissible  as  a 
part  of  the  res  gestce,  or  were  incompetent  upon  the  grounds  that  they 
were  only  hearsay,  if  they  would  consider  whether  the  transaction  to 
which  they  related  was  continuing  when  they  were  made,  or  termi- 
nated at  the  time,  and  make  that  the  test  of  the  matter;  and  I  be- 
lieve that  much  of  the  embarrassment  they  labor  under  in  applying 
the  rule  in  such  cases  has  arisen  in  consequence  of  an  attempt  that 
has  frequently  been  made  to  stretch  the  res  gesta  doctrine  to  an  un- 
natural extent  in  order  to  suit  some  supposed  meritorious  case,  and 
which  has  led  to  the  great  diversity  of  decisions  and  confusion  of 
the  law  upon  that  subject. 

The  rule  is  very  properly  stated  in  Williams  v.  BowdoUy  31  Tenn. 
282,  in  the  following  language:  "The  declarations  are  evidence  be- 
cause they  are  part  of  the  thing  doing ;  if,  therefore,  the  thing  shall 
have  been  done  and  concluded,  declarations  then  made  are  not  evi- 
dence.'' This  is  in  consonance  with  the  rule  as  declared  in  the  pro- 
vision of  the  Oregon  statute  before  referred  to;  but  the  legislatures 
v,7p,no.9— 33 
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of  some  of  the  other  states  have,  as  I  view  it,  authorized  its  exten- 
sion. It  is  declared  by  statute  in  the  state  of  Georgia  that  ''declara- 
tions accompanying  an  act,  or  so  nearly  connected  therewith  in  time  as 
to  be  free  from  all  sitspicion  of  device  or  after-thought,  are  admissible  in 
evidefice  as  part  of  res  gestceJ"'  Code  Ga.  1873,  §  3773.  Under  a 
provision  of  that  character  a  declaration  made  after  the  transaction 
might  be  admissible;  but  the  rule  here  is  more  restricted,  and  the 
declaration  was  improperly  admitted.  This  disposes  of  the  case,  and 
it  would  be  unnecessary  to  say  anything  more  ii  it  did  not  have  to  go 
back  for  a  new  trial;  but,  as  it  has  to  take  that  course,  it  becomes  our 
duty  to  pass  upon  other  questions  assigned  as  error.  The  two  instruc- 
tions asked  for  by  the  appellant's  counsel,  viz. :  "(1)  The  burden  of 
proving  that  the  train  belonged  to  the  defendant  is  on  the  plaintiff ; 
4;his  must  be  shown  by  proof,  and  if  not  proved  the  defendant  is  en- 
titled to  a  verdict  whether  the  plaintiff  was  put  off  the  train  or  not. 
(2)  If  the  train  belonged  to  the  Northern  Pacific  Eailroad  Company, 
the  mere  fact  that  the  conductor  was  paid  by  the  Oregon  Railway 
&  Navigation  Company  would  not  be  sufficient  to  charge  the  defend- 
ant with  the  consequences  of  this  injury;" — were  properly  denied  by  the 
court.  The  ownership  of  the  train  was  not  important;  the  material 
question  was,  which  of  the  two  companies  was  using  it  at  the  time. 
If  it  were  being  run  by  the  appellant  in  its  business  at  the  time  the 
affair  happened,  the  liability  would  attach  to  that  company,  if  any 
such  liability  were  created.  The  conductor  may  have  been  the  serv- 
ant of  the  appellant  and  employed  in  its  business,  although  the  train — 
that  is,  the  property  interest  in  it — have  belonged  to  the  Northern  Pa- 
cific Bailroad;  the  train  may  have  belonged  to  the  latter  company, 
but  not  been  under  its  control  at  the  time. 

The  second  instruction  asked  for,  which  is  above  stated,  may  be 
true  as  an  abstract  proposition,  but  it  had  no  sufficient  relevancy  to 
the  case.  The  real  question  before  the  jury  was,  whose  servant  was 
the  conductor  when  the  affair  took  place  ?  That  he  was  paid  wages  by 
the  appellant  was  some  evidence  that  he  was  its  servant  at  the  time, 
and  proof  that  the  Northern  Pacific  Eailroad  Company  owned  the 
train,  doubtless  tended,  in  a  measure,  to  show  that  it  had  the  man- 
agement and  control  of  it  when  the  occurrence  happened ;  but  the 
question  was  not  of  such  a  nature  as  to  require  the  proof  of  it  to  be 
left  to  inference.  The  railroad  was  admitted  to  belong  to  the  appel- 
lant; the  conductor  received  his  pay  from  appellant,  and,  presumably, 
the  train  was  at  the  time  being  used  in  the  appellant's  business.  In 
order  to  rebut  this  presumption  the  appellant  should  have  proved  by 
direct  testimony  that  the  other  company  was  using  the  road-bed  and 
running  the  train  in  its  own  business  and  for  its  own  use.  If  the  ap- 
pellant's counsel  had  asked  the  court  to  instruct  the  jury  that  "if 
the  train  belonged  to  the  Northern  Pacific  Railroad  Company,  and, 
at  the  time  of  the  occurrence  of  the  affair,  was  in  the  use  and  em- 
ployment of  that  company,  under  a  contract  for  the  temporary  use 
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of  the  appellant's  road-bed,  the  mere  fact  that  the  conductor  was  paid 
by  the  appellant  would  not  be  sufficient  to  charge  appellant  with  the 
consequences  of  the  injury,"  he  would  have  been  entitled  to  have  had 
it  given,  if  there  was  any  evidence  before  the  jury  tending  to  prove 
the  fact;  but  in  its  present  form  it  is  too  indefinite.  Besides,  the  ev- 
idence did  not  justify  the  instruction.  The  payment  of  the  conductor 
by  the  Oregon  Kailway  &  Navigation  Company  was  not,  under  the 
evidence,  "the  mere  fact"  showing  that  it  had  no  further  connection 
with  the  train;  there  was  the  other  fact  before  the  jury,  which  was 
conceded,  to-wit,  that  said  last-named  company  was  the  owner  and 
proprietor  of  the  road  itself  at  the  time  the  event  happened.  The 
court,  after  charging  the  jury  that  it  was  conceded  in  the  case  that 
just  previous  to  the  accident  the  respondent  was  on  board  the  train 
and  attempting  to  ride  to  Portland  thereon  without  paying  fare,  and 
that,  under  those  circumstances,  the  agents  of  the  company  had  a 
right  to  put  him  off  if  he  refused  to  pay  such  fare,  using  reasonable 
care  and  caution  in  so  doing,  and  that  if,  in  putting  him  off  under 
such  circumstances,  the  respondent  was  injured,  without  negligence 
or  blame  upon  the  part  of  the  appellant,  then  it  was  not  liable  for 
such  injury;  but  it  was  its  duty  to  first  stop  the  train,  and  then  put 
the  respondent  off;  and  if  the  appellant,  through  its  agent,  put  the 
respondent  off  while  the  train  was  still  in  motion,  and  thereby  caused 
the  injury,  the  appellant  would  be  liable  therefor;  and  that,  if  the 
jury  found  that  the  injury  to  the  respondent  was  caused  by  the  neg- 
ligence or  willful  misconduct  of  the  appellant,  committed  through  its 
agent,  and  that  the  respondent  did  not  contribute  to  it  by  his  own 
negligence,  they  should  find  for  the  respondent,  and  that  the  measure 
of  damages  would  be  (1)  for  the  expense  of  procuring  the  necessary 
medical  attendance,  to  an  amount  not  exceeding  $150, — the  sum  al- 
leged ;  (2)  for  the  necessary  expense  of  securing  care  and  nursing,  to 
an  amount  not  exceeding  $309;  (3)  for  bodily  suffering,  impaired 
working  capacity,  mutilation,  and  disfigurement  necessarily  resulting 
from  the  injury;  (4)  for  such  mental  suffering,  apprehension,  and 
anxiety  as  necessarily  result  from  the  injury, — proceeded  to  instruct 
them,  as  a  fifth  item  of  damages,  that  if  they  should  find  from  the 
eviderjce  that  the  injury  was  malicious  and  willful,  or  was  caused  by 
gross  and  wanton  negligence,  amounting  to  a  total  disregard  of  all 
social  obligations,  they  would  allow  such  sum  as  they  would  deem 
just  and  proper  by  way  of  punishment,  and  to  deter  others  from  such 
malicious,  and  grossly  and  wantonly  negligent,  acts  in  the  future. 

This  last  instrucition  was  excepted  to  by  the  appellant's  counsel, 
and  it  becomes  our  duty,  as  before  indicated,  to  consider  its  correct- 
ness. It  has  in  many  instances  been  seriously  questioned  whether 
exemplary  or  punitive  damages  could  properly  be  allowed  in  any 
private  action.  It  would  be  extremely  difficult,  if  not  impossible,  to 
^ve  any  good  reason  for  such  allowance,  since  the  rule  giving  actual 
damages  has  been  so  liberally  construed;  but,  however  that  may  be,  it 
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seems  to  have  attached  itself  to  our  jurisprudence,  and  we  are  made 
recipients  of  its  benefits  and  compelled  to  endure  the  hardships  it 
imposes.  However,  I  am  opposed  to  extending  the  rule  to  cases  to 
which  it  was  never  intended  to  apply,  and  would  work  injustice  if  the 
application  were  enforced.  When  the  conduct  of  a  person  has  been  will- 
ful, malicious,  and  wanton,  or  reckless,  and  an  injury  has  resulted  to 
another  in  consequence  ojf  it,  a  jury  might,  with  a  semblance  of 
reason,  in  an  action  to  recover  damages  for  such  injury,  assess  some- 
thing more  than  a  mere  compensatory  sum  therefor.  That  course, 
doubtless,  would  have  a  salutary  effect  in  two  respects :  would  visit  the 
wrong-doer  with  wholesome  punishment,  and  afford  an  example  calcu- 
lated to  deter  others  from  the  commission'  of  malevolent  acts;  but  to 
attempt  to  extend  the  doctrine  so  as  to  visit  the  punishment  upon 
innocent  parties,  is,  to  my  mind,  unreasonable  and  unjust.  1  cannot 
see  any  principle  upon  which  an  employer,  whether  a  natural  or  ar- 
tificial person,  can  be  made  liable  for  the  acts  of  bis  or  its  servant, 
beyond  compensatory  damages,  unless  the  employer  directed  the 
doing  of  the  act,  or  ratified  it  after  it  was  done.  In  the  case  at  bar 
the  railroad  company  had  been  guilty  of  no  wanton  or  reckless  act  in- 
the  premises,  whatever  its  conductor  may  have  done ;  then  why  should 
it  be  punished  ?  It  is  made  liable  for  damages  by  the  acts  of  its  con- 
ductor, by  reason  of  th*e  duty  it  owes  to  the  public.  It  has  impliedly 
stipulated  to  observe  certain  duties  and  obligations, — ^among  them  that 
it  will  transport  passengers  upon  its  train  of  cars  safely  and  with 
reasonable  dispatch,  and  that  it  will  insure  them  proper  treatment 
while  in  transit;  and  its  duty  and  obligation  may  be  violated  through 
the  acts  of  its  employes.  The  act  of  the  conductor,  whether  it  be 
negligent,  malicious,  or  reckless,  will  effect  suqh  violation  the  same 
in  the  one  case  as  in  the  other.  Should  the  conductor  wantonly  and 
cruelly  mistreat  a  passenger,  the  company  is  made  liable,  not  strictly 
for  the  act  of  the  conductor,  but  for  the  reason  that  the  company  has 
failed  to  perform  the  duty  it  undertook,  and  the  obligation  it  tacitly 
agreed  to  observe. 

The  acts  of  the  conductor  in  the  present  case  may  have  been  so 
malicious  and  reckless  as  to  indicate  a  depraved  mind,  and  if  such 
were  the  fact  he  ought  to  be  punished  for  his  wickedness;  but  by 
what  rule  of  consistency  can  that  punishment  be  inflicted  upon  the 
company  ?  It  did  not  obligate  itself  that  it  would  not  engage  the  serv- 
ices of  any  one  who  would  never  display  malice  or  exhibit  reckless- 
ness, and  it  should  not  be  made  answerable  for  the  sins  of  the  con- 
ductor, except  so  far  as  they  effected  a  breach  of  its  contract  before 
referred  to.  It  is  claimed,  however,  in  the  decisions  of  the  courts, 
which  hold  that  a  railroad  company  is  liable  to  exemplary  or  puni- 
tive damages,  that  the  conductor  of  a  train  of  cars  is  pro  hac  vice  to 
be  regarded  the  company  itself;  but  this  certainly  is  only  a  fiction  of 
law.  The  fact  that  the  company  acts  through  agents  in  the  trans- 
action of  its  business,  is  no  more  peculiar  than  where  a  natural  person 
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transacts  his  business  through  agents.  The  conductor  usually  has  no 
pecuniary  interest  in  the  company  beyond  the  dtipend  he  receives  for 
his  services;  he  is  not  punished  by  the  judgment  against  the  company, 
whatever  may  be  the  amount  of  it.  Corporations  acquire  their  vitality 
by  subscription  for  its  capital  stock.  In  this  state  one-half  thereof  must 
be  subscribed  before  it  is  allowed  to  engage  in  the  business  proposed  in 
its  articles,  then  the  stockholders  have  a  meeting,  and  choose  directors, 
who  thereafter  manage  its  affairs.  The  pecuniary  interest,  the  real 
substance  of  the  corporation,  is  represented  by  its  stock ;  its  entire 
assets  belong  to  the  owner  of  the  stock.  They  may  be  persons  in 
moderate  circumstances,  who  have  invested  their  surplus  earnings  in 
the  purchase  of  the  stock,  relying  upon  dividends  to  be  realized  there- 
from. It  is  the  stockholders  who  are  affected  injuriously  by  a  judg- 
ment against  the  corporation,  and  who  are' punished  when  exemplary 
damages  are  awarded  in  the  action,  and,  if  there  is  any  justice  in  a 
rule  which  allows  it  in  such  a  case,  I  am  apprehensive  that  I  shall  never 
be  able  to  discover  it.  Different  views  are  entertained  upon  the  ques- 
tion by  courts  in  the  different  states,  and,  while  those  of  quite  a  num- 
ber of  them  have  h^ld  that  such  damages  were  allowable  against  a 
corporation  for  the  acts  of  its  agents,  yet  those  of  a  very  respectable 
number  of  the  other  of  the  states  have  maintained  to  the  contrary. 
I  think  the  rule  upon  the  subject  laid  down  in  Cleghorn  v.  New  York 
Cent,  d  H.  K .  B.  Co.  56  N.  Y.  44,  the  correct  one,  which  makes  the 
master  liable  for  such  damages  when  he  is  chargeable  with  gross 
neglect  in  the  employment  or  retention  in  his  services  of  an  incom- 
petent servant,  knowing  at  the  time  of  his  unsuitability,  or  that  he 
authorized  or  ratified  the  act  of  the  servant  in  the  particular  case. 
The  question  as  to  whether  the  complaint  is  sufficient  to  permit  the 
recovery  of  that  character  of  damages  in  the  case  need  not,  under 
the  view  taken  of  the  last  point,  be  decided.  It  will  not  be  amiss, 
however,  to  suggest  that,  in  order  to  recover  exemplary  damages  in 
any  case,  it  must  appear  from  the  complaint,  either  by  direct  aver- 
ment or  from  necessary  inference,  that  the  act  occasioning  the  dam- 
ages was  done  maliciously,  or  was  the  result  of  the  willful  misi^on- 
duct  of  the  defendant,  or  that  reckless  indifference  to  the  rights  of 
others  which  is  equivalent  to  an  intentional  violation  of  them. 

The  judgment  appealed  from  is  reversed,  and  the  case  remanded 
to  the  court  below  for  a  new  trial. 

Lord  J.,  concurs,  except  as  to  the  last  point  discussed. 

Waldo,  C.  J.,  dissented. 
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(12  Or.  407) 

Parker  v.  Metzger  and  others. 

Filed  June  25, 1885. 

Real  Estate— Advebse  Possession — Title. 

An  adverse,  unbroken,  exclusive,  open,  and  notonous  possession  of  land  for 
20  years  gives  to  the  person  so  possessing  it  a  complete  title. 

Appeal  from  Multnomah  county. 

C.  F.  Paxton,  for  appellant. 

W,  T.  Burney,  for  respondent. 

Lord,  J.  The  substance  of  the  facts  as  found  by  the  referee,  and 
out  of  which  the  main  contention  arises,  are :  That  on  or  prior  to  the 
fifteenth  day  of  November,  1865,  the  plaintiflf  owned  aud  was  in  pos- 
session of,  as  a  part  of  her  portion  of  the  donation  land  claim  of  Davis 
Duvall  and  wife,  the  N.  E.  J  of  the  N.  E.  J  of  section  15,  township  1  S., 
range  3  E.,  in  Multnomah  county,  Oregon;  that  upon  said  date  the 
plaintiflf,  then  Priscilla  Duvall,  joined  with  her  husband,  Davis  Du- 
vall, in  a  conveyance  of  land  in  which  said  40-acre  tract,  the  land  in 
dispute,  together  with  other  property,  was  deeded  to  one  Tomlinson; 
that  the  said  40-acre  tract  was  included  in  «aid  conveyance  by  mis- 
take of  both  parties,  the  intention  of  all  parties  being  to  convey  only 
the  land  of  Davis  Duvall,  and  that  the  plaintiflf  joined  in  said  deed 
solely  for  the  purpose  of  barring  her  dower,  the  intention  being  to 
further  vest  in  said  Tomlinson  the  W.  J  of  the  N.  W.  J  of  said  N.  E. 
^  section,  which  he  had  purchased,  and  by  similar  mistake  the  said 
20-acre  tract  was  not  so  conveyed;  that  no  consideration  was  paid 
plaintiflf  or  her  said  husband  for  said  40-acre  tracj  deeded  to  Tomlin- 
son, and  that  said  20-acre  tract  was  occupied  by  Tomlinson  there- 
after, and  has  not  been  in  the  occupation  of  plaintiflf  since  said  convey- 
ance, and  the  said  mistake  was  not  discovered  by  plaintiflf,  or  any  one, 
until  about  the  year  1874;  that  in  July,  1874,  the  said  Tomlinson 
died,  leaving  minor  children  surviving  him,  none  of  whom  are  of  age; 
that  on  the  ninth  day  of  May,  1882,  a  guardian's  deed  was  made  to 
the  defendant  Metzger -of  said  premises,  under  a  sale  previously 
made  by  the  guardian  of  said  minors,  under  an  order  of  the  county 
court,  and  the  said  guardian's  deed  was  placed  upon  record  before 
the  commencement  of  this  suit;  that  the  said  defendant  Metzger  had 
actual  notice  of  the  claim  of  plaintiflf  to  said  land  before  purchasing 
at  said  guardian's  sale,  and  that  the  plaintiflf  is  the  owner  as  to  said 
defendants  of  said  real  estate,  and  that  the  defendants  have  no  right, 
title,  or  interest  therein  or  thereto ;  that  from  and  after  said  convey- 
ance to  said  Tomlinson  the  plaintiff  and  her  husband  continued  to 
cultivate  said  portion  of  said  40-acre  tract  lying  within  her  inolosure, 
and  the  plaintiflf  has  continued  in  the  occupation  and  cultivation 
thereof  up  to  the  present  time,  and  has  cut  timber  and  sold  timber 
from  said  40-acre  tract  within  four  or  five  years  after  said  convey- 
ance was  made;  that  all  of  said  acts  of  ownership  of  said  land  by  the 
plaintiflf  were  done  under  the  claim  of  ownership  of  all  of  said  land  ad- 
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vcrsely  to  all  persons,  and  the  said  acts  and  the  claim  of  ownership 
were  open  and  notorious,  and  were  well  known  to  said  Tomlinson  dur-. 
ing  his  life-time. 

These  facts  as  found,  we  think,  are  substantially  sustained  by  the 
evidence.  The  suit  is  based  upon  two  grounds,  either  of  which,  it  is 
contended,  entitles  the  plaintiff  to  the  relief  prayed  for.  Upon  the 
first  ground  the  plaintiff  claims  the  legal  title  to  the  4:0-acre  tract  of 
land  in  dispute  by  reason  of  adverse  possession  under  a  claim  of 
title,  and  insists  that  being  in  possession  of  the  premises,  and  in- 
vested with  the  title  by  operation  of  the  statute  of  limitations,  and 
the  defendants  claiming  some  interest  therein  adverse  to  her,  she  is 
entitled  to  the  relief  sought.  On  the  other  band,  it  is  contended  that 
the  statute  of  limitations  does  not  vest  the  title  in  the  person  who 
holds  the  lands  under  it;  that  it  affects  the  remedy  only,  and  not 
the  right;  and  that  plaintiff,  not  having  the  legal  title,  has  no  stand- 
ing ground  upon  which  she  can  maintain  this  suit.  In  support  of 
this  position  we  are  referred  to  Goodwin  v.  Morris,  9  Or.  322,  and 
Myer  v.  Beal,  5  Or.  130.  But  neither  of  these  cases  were  actions 
or  suits  concerning  title  to  real  property;  and  as  to  actions  of  tort 
or  upon  contract,  as  decided  in  those  cases,  the  law  seems  to  be 
that  the  statute  bars  the  remedy  only.  But  the  question  here  di- 
rectly is,  whether  our  statute  bars  the  right,  and  vests  the  title  in 
the  party  who  brings  himself  within  its  provisions.  If  it  does,  then 
it  is  conceded  that  the  suit  may  be  maintained.  This  question  has 
been  very  ably  and  thoroughly  examined  and  answered  by  Mr.  Jus- 
tice Sawyer  in  Arrington  v.  Liscom,  34  Cal.  380.  In  that  case  the 
suit  was,  as  here,  to  quiet  title ;  and,  after  an  elaborate  review  of  the 
authorities,  the  result  reached  was  that  adverse  possession  for  the  full 
period  limited  by  the  statute  confers  title,  and  that  it  is  such  title 
as  entitles  the  holder  to  all  the  remedies  to  quiet  his  possession  that 
are  incident  to  possession  under  written  titles.  In  the  course  of  his 
opinion  he  said :  "Some  recent  statutes  provide  in  express  terms  that 
adverse  possession  for  the  time  prescribed  shall  extinguish  adverse 
titles  and  vest  the  possessor  with  the  fee."  Ours  contains  no  such 
express  provision;  but  is  not  that  the  effect  of  our  statute  when  prop- 
erly construed  ?  Angell  says,  in  the  language  of  Mr.  Chancellor  Har- 
per, in  Drayton  v.  Marshall,  1  Rice,  Eq.  385 :  "The  belief  is  that  no 
ease  can  be  put,  in  which  a  private  individual  knows  that  another 
person  claims  and  is  in  the  actual  enjoyment  of  land  which  belongs 
to  him,  and  neglects  to  prosecute  his  rights  at  law,  when  there  is 
nothing  jto  prevent  his  doing  so,  that  he  will  not  be  barred  by  the 
statute  of  limitations."  Ang  Lim.  397,  §  2.  And  Angell  further 
says :  "It  is  also  unquestionable  that  where  the  land  has  been  held, 
under  a  claim  to  the  fee,  for  the  time  prescribed  by  the  statute,  and 
an  entry  is  made  by  the  party  who  has  the  written  title,  such  party 
may  be  dispossessed  by  an  ejectment  brought  by  him  who  has  so  held 
and  claimed."     Id.  398,  §  2.     This  was  so  held  in  Jackson  v.  Oltz,  8 
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Wend.  440.  The  lessor  of  the  plaintiff  had  been  in  possession  for 
the  period  prescribed  by  the  statute,  claiming  title  under  a  patent. 
Defendants  afterwards  entered  and  held  under  a  title  which  had  been 
judicially  determined  to  be  valid.  The  action  was  brought  by  the 
plaintiffs,  relying  on  the  title  acquired  by  adverse  .possession,  against 
the  defendants  holding  such  paper  title,  and  a  recovery  had.  The 
court  say :  "If  the  possession  was  adverse,  and  had  been  so  for  more 
than  twenty  years,  as  it  had  in  this  case,  then  the  possession  ripened 
into  a  title,  and  the  plaintiff  must  recover  against  the  defendant, 
though,  the  paper  title  to  the  fifty  acres  is,  in  reality,  not  in  him." 

The  same  principle  is  recognized  in  Jackson  v.  Dieffendorf,  3  Johns. 
269.  And  in  Jackson  v.  Rightmyre,  16  Johns.  327,  Mr.  Chancellor 
Ebnt  says  that  showing  a  possession  of  38  years  under  a  claim  of 
right  '*was  showing  an  absolute  right  of  possession  sufficient  to  toll 
an,  entry." 

Our  statute  of  limitations  relating  to  real  estate  is  copied  from  the 
statute  of  New  York,  with  but  slight  verbal  changes,  and  we  are  not 
aware  of  any  provision  in  the  statute  of  New  York  which  would  af- 
fect the  construction  on  this  point.  In  Bradstreet  y.  Huntington, 
Mr.  Justice  Johnson  says  *'that  an  adverse  possession,  when  it  act- 
ually exists,  may  be  set  up  against  any  title  whatsoever,  either  to  make 
out  a  title  under  the  act  of  limitations,  or  to  show  the  nullity  of  a 
conveyance  executed  by  one  out  of  possession.  On  the  first  two  of 
the  propositions  there  can  be  no  doubt,  and  none  has  been  expressed." 
5  Pet.  438.  And  in  Drayton  v.  Marshall,  Mr.  Chancellor  Harper  says : 
*'The  time  then  required  to  mature  a  title  by  the  statute  of  limitations 
had  run  out  more  than  five  times  before  the  filing  of  this  bill."  1 
Bice,  Eq.  384.  And  again:  "But  if,  by  the  statute,  the  defendants 
have  acquired  a  title  to  the  fee,  they  can  of  course  have  no  right  of 
redemption  against  themselves.  This  must  be  merged  or  extinguished 
in  the  fee."  Id.  886.  These  remarks  all  go  upon  the  idea  that  ad- 
verse possession  for  the  time  prescribed  confers  upon  the  possessor 
some  interest,  some  positive  right;  that  it  affords  him  something  more 
than  a  shield ;  in  short,  invests  him  with  title.  In  Le  Roy  v.  Rogers, 
30  Cal.  34,  we  said :  "Rogers'  title,  thus  acquired  by  adverse  possession, 
the  claimants  under  the  patent  having  a  right  of  action  ^nd  being 
under  no  disability,  could  not  be  impaired  by  an  entry  by  them,  claim- 
ing  under  the  patent,  unless  made  in  pursuance  of  a  judgment  to 
which  Rogers  was  a  party  or  privy."  So,  in  Taylor  v.  Horde,  1  Burr. 
119,  Lord  MA.NSFIELD  said:  "Twenty  years'  adverse  possession  is  a 
positive  title  to  the  defendant.  It  is  not  a  bar  to  the  action  or  remedy 
only,  but  it  takes  away  the  right  of  possession.**  To  the  same  effect  are 
Stokes  V.  Berry,  2  Salk.  421,  and  Pederick  v.  Searle,  5  Serg.  &  R.  239. 

In  Leffingwell  v.  Warren,  2  Black,  605,  the  supreme  court  of  the 
United  States  says:  "The  lapse  of  time  limited  by  such  statutes  not 
only  bars  the  remedy,  but  it  extinguishes  the  right,  and  vests  a  perfect  title 
in  the  adverse  holder.*'     So,  in  School-district  v.  Benson,  31  Me.  384, 
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the  court  say :  "A  legal  title  is  equally  valid,  when  once  acquired, 
whether  it  be  by  disseizin  or  by  deed;  it  vests  the  fee-simple,  although 
the  mode  of  proof,  when  adduced  to  establish  it,  may  differ.  *  ♦  ♦ 
When  the  title  is  in  controversy,  it  is  to  be  shown  by  legal  proof,  and 
a  continuous  disseizin  for  twenty  years  is  as  effectual  for  that  pur* 
pose  as  a  deed  duly  executed.  The  title  is  created  by  the  existence 
of  the  facts,  and  not  by  an  exhibition  of  them  in  evidence.  An  open, 
notorious,  exclusive,  and  adverse  possession  for  twenty  years  woujd 
operate  to  convey  a  complete  title  to  the  plaintiffs ;  as  much  so  as  any 
written  conveyance.  And  such  title  is  not  only  an  interest  in  the 
land,  but  it  is  one  of  the  highest  character, — the  absolute  dominion 
over  it, — and  the  appropriate  mode  of  conveying  it  is  by  deed."  See, 
also,  Barwick  v.  Thompson,  7  Term  E.  492;  Beckford  v.  Wade,  17 
Ves.  Jr.  87;  Moore  v.  Luce,  29  Pa.  St.  260;  Lessee  of  Thompson's  Heirs 
V.  Green,  4  Ohio  St.  223;  Newcombe  v.  Leavitt,  22  Ala.  631;  Chiles  v. 
Jones,  7  Dana,  528.  Arid  again :  "Whatever  may  be  true  of  personal 
contracts,  it  certainly  cannot  be  said  with  reference  to  realty,  in  view 
of  the  authorities  cited,  that  the  statute  only  takes  away  the  remedy,  or 
that  a  right,  a  title,  is  not  practically  extinguished  as  to  one  party  and 
acquired  by  another.  The  five  years'  adverse  possession,  practically, 
at  least,  is  conclusive  evidence  of  title  in  the  possessor,  and  if  con- 
clusive evidence  of  title  in  him,  it  must  be  as  conclusive  evidence  of 
no  title  in  the  other.  What  is  the  legal  definition  of  title  to  land? 
A  title" is  thus  defined  by  Sir  Edward  Coke: '  *  Titulus est  justa  causa 
possidendi  id  quod  nostrum  est;  or  it  is  the  means  whereby  the  owner 
of  land  has  just  possession  of  his  property.*  "  2  Bl.  Comm.  195.  If 
this  definition  presents  the  true  idea  of  title,  then,  when  a  party's 
means  of  obtaining  possession,  or  maintaining  possession  when  ob* 
taiued,  have  been  extinguished  by  an  adverse  possession,  it  would 
seem  to  follow  that  his  title  is  effectually  and  substantially  extin- 
guished in  fact,  whatever  his  condition  theoretically  may  be.  And 
the  party  who  has  acquired  an  absolute  right  of  possession,  which  will 
not  only  shield  him  in  his  possession  against  the  attacks  of  all  the 
world,  but,  when  ousted,  will  restore  him  to  and  protect  him  in  his 
just  possession,  even  against  the  party  having  the  written  title,  would 
seem  to  have  a  substantial  title. 

We  can  see  no  reason  why,  for  all  practical  purposes,  such  a  party's 
title  should  not  be  regarded,  both  in  law  and  equity,  as  good  as  though 
he  also  had  a  perfect  written  title;  and  we  are  dealing  with  practical 
and  not  merely  theoretical  questions.  If  a  party's  right  of  possession 
has  become  absolute,  has  by  long  adverse  possession  ripened  into 
what  may  as  well  and  as  properly,  for  practical  purposes,  be  called 
title  as  anything  else,  so  that  he  can  maintain  his  possession,  or  re- 
cover it  when  ousted,  or  maintain  all  actions  for  injuries  to  it  against 
the  party  having  the  written  title,  in  all  respects,  in  the  same  man- 
ner, and  to  the  same  extent  as  against  parties  who  never  were  other 
than  entire  strangers  to  the  premises ;  if  the  party  having  the  writ- 
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ten  title  has  lost,  by  the  adverse  possession,  all  means  of  recovering  or 
protecting  possession  when  acquired  without  action,  and  all  means  of 
establishing  or  maintaining  any  right  against  the  adverse  possessor, — 
we  can  perceive  no  good  reason  why  such  adverse  possession  should 
be  annoyed  by  pretended  claims,  or  have  the  value  of  his  possession 
diminished  by  an  apparent  title  which  has  lost  its  vitality.  We  see  no 
good  reason  why  the  party  whose  adverse  possession  has  practically 
ripened  into  a  title,  should  not  be  entitled  to  all  the  remedies  to  quiet 
his  possession  that  are  incident  to  possessions  under  written  titles, 
which  are  in  law  and  equity  no  more  efficacious  to  protect  the  owners 
in  the  actual  enjoyment  of  their  possessions  under  them.  Statutes 
of  limitation  are  said  to  be  statutes  of  repose.  If  so,  they  should  be 
so  construed  and  administered  with  respect  to  cases  falling  within  their 
purview  as  to  aflford  complete,  not  merely  partial,  repose. 

To  the  ^ame  effect  is  the  case  of  Alexander  v.  Pendleton^  8  Cranch, 
462.  The  action  was  by  the  party  in  adverse  possession  against  the 
other  claimants  out  of  possession,  and  a  decree  establishing  title,  and 
granting  affirmative  relief  quieting  it,  was  rendered,  based  upon  a 
title  acquired  by  adverse  possession.  Mr.  Chief  Justice  Marshall 
said:  "The  appellant's  title  being  secured  by  possession  of  more  than 
fifty  years,  is  unquestionably  good,  and  it  is  proper  that  the  doubts 
that  hang  over  it  should  be  removed."  The  statute  under  which  this 
was  done  only  purported,  by  its  terms,  to  bar  the  remedy;  it  did  not 
provide  that  the  title  of  the  owner  should  be  extinguished,  or  that  the 
possessor  should  be  invested  with  a  title.  In  Skermati  v.  Kane,  86 
N.  Y.  64,  it  is  held,  where  title  to  land  has  been  acquired  by  20  years' 
adverse  possession,  it  is  equally  as  strong  as  one  obtained  by  grant, 
and  is  not  forfeited  by  an  intermission  of  the  actual  occupation  there- 
after. The  court  say:  "tf  the  title  had  been  acquired  by  grant,  such 
an  act  could  not  affect  or  invalidate  it;  and  as  title  by  adverse  posseS' 
sion  is  equally  strong  as  one  obtained  by  grant,  no  reason  exists  for 
making  an  exception  against  the  letter.  A  perfect  answer,  also,  to  the 
position  of  the  learned  counsel  is  that  the  city  had  title  by  adverse 
possession,  and  that  title  continued  after  it  had  become  perfect  and 
complete,  without  regard  to  the  interruption  of  the  actual  occupation 
or  possession."  It  thus  appears  that  adverse  possession  for  the  time 
prescribed  vests  a  perfect  title  in  the  possessor  as  against  the  former 
holder  of  the  title  and  all  the  world,  and  that  he  is  entitled  to  all  the 
remedies  at  law  or  in  equity  which  are  incident  to  possession  under 
written  titles.  See,  also,  Jones  v.  Brandon,  69  Miss.  585 ;  Hinchuian 
V.  Whetstone,  23  111.  189;  3  Wait,  Act.  &  Def.  19;  Cannon  v.  Stock- 
vion,  36  Cal.  541.  It  is  hardly  necessary  to  review  in  detail  the  tes- 
timony. It  shows  satisfactorily  to  us  that  the  possession  of  the  plain- 
tiff has  been  adverse,  exclusive,  unbroken,  open,  and  notorious.  She 
has  always  claimed  to  be  the  owner,  and  as  such  she  has  paid  the 
taxes  on  this  land,  erected  a  building  on  it,  set  out  fruit  trees  on  it, 
grubbed  and  cleared  part  of  it,  seeded  it  with  timothy  and  clover,  cut 
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bay  off  it,  ma  de  and  changed  fences  on  it,  used  fire- wood  from  it,  sold 
•hingles  and  rail-timber  off  of  it,  some  seasons  cultivated  it,  and  in 
aU  these  various  ways  actually  possessed  and  exercised  acts  of  owner- 
ship over  it. 

Upon  the  second  point,  upon  which  it  is  claimed  the  plaintiff  is 
equally  entitled  to  the  relief  asked,  the  conclusion  above  reached  ren- 
ders it  unnecessary  to  pass  further  than  to  remark  that  the  case  cited 
in  School-district  v.  Wrabeck,  31  Minn.  77,  S.  C.  16  N.  W.  Bep.  493, 
seems  to  sustain  the  view  urged  by  counsel  for  plaintiff. 

The  decree  of  the  court  below  must  be  affirmed. 


(12  Or.  362) 

State  v.  Hale. 

Filed  June  11, 1886. 

Cbiminal  Law  and  Prookss— Theft — Stolen  PROPBUTr— Evidence— Posseb- 

BION—PkKSU  MPTION . 

The  possession,  shortly  after  the  theft,  of  the  property  stolen  is  a  fact  to  be 
submitted  to  the  jury,  but  it  does  not  raise,  as  to  the  party  so  possessing,  the 
presumption  of  guilt. 

Appeal  from  Umatilla  county. 

Wm.  M.  Ramsey,  for  appellant. 

Morton  D.  Clifford,  Dist.  Atty.,  and  W.  II.  Holmes,  tor  respondent. 

LoBD,  J.  The  defendant  was  indicted  for  the  larceny  of  certain  cat- 
tle, tried  and  convicted,  and  from  the  judgment  of  conviction  brings 
this  appeal  to  this  court.  There  are  numerous  assignments  of  error, 
but,  after  an  attentive  examination  of  them,  we  are  satisfied  there  is 
but  one  that  is  material  and  error.  The  court  instructed  the  jury 
that  "when  property  recently  stolen  is  found  in  the  possession  of  any 
person,  such  possession  raises  a  presumption  of  guilt,  and  unless  he 
shows  that  he  came  honestly  into  the  possession  of  said  property  the 
law  will  presume  that  he  stole  the  same."  The  objection  to  this  in- 
struction is  that  the  weight  to  be  given  to  fact  or  circumstance  is,  un- 
der our  statute,  to  be  left  to  the  jury ;  that  the  court  is  not  author- 
ized to  pass  upon  the  weight  to  be  given  to  any  circumstance,  or  to 
direct  the  jury  in  reference  thereto.  It  is  often  said  that  the  recent 
possession  of  stolen  property  by  the  prisoner,  unexplained,  raises  the 
presumption  that  he  is  the  thief,  and  that  this  presumption  shifts  the 
burden  from  the  state  to  the  prisoner.  But  the  presumption  raised 
by  such  circumstances  is  one  of  fact,  from  which  thQ  jury  may  infer 
guilt.  There  is  no  legal  presumption  of  guilt  from  the  recent  posses- 
sion of  stolen  property. 

In  Conkwright  v.  People,  35  111.  204,  it  was  held  error  to  instruct 
a  jury,  upon  a  trial  for  larceny,  that  possession  of  stolen  property  soon 
after  it  is  stolen  is  of  itself  prima /aci«  evidence  of  theft  by  the  pos- 
sessor, and  the  burden  of  proving  his  possession  to  have  been  honest 
is  there  thrown  upon  him.  The  question  is  undoubtedly  a  vexatious 
one,  and  upon  it,  as  Mr.  Bishop  says,  "all  sorts  of  utterances  are  to 
be  found  in  the  books."    Bish.  Crim.  Proc.  §  740.     But  we  regard  it 
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as  a  question  of  fact  and  not  of  law,  to  be  submitted  to  the  jury,  and 
for  them  to  determine  whether  the  defendant  is  the  guilty  party  or 
not.  In  Curtis  v.  State,  6  Coldw.  9,  the  court  say:  "The  possession 
of  such  a  chattel  as  a  horse,  two  months  after  the  theft,  is  a  circum- 
stance to  be  considered  by  the  jury;  but  it  does  not,  even  unexplained, 
raise  a  conclusive  presumption  of  the  prisoner's  guilt.  The  jury 
may,  and  should,  give  it  proper  thought  as  evidence;  but  the  matter  is 
for  them,  and  they  are  not  bound  in  such  case  to  convict  the  prisoner 
unless  they  are,  upon  the  whole  evidence,  satisfied  of  his  guilt."  In 
State  V.  Hodge,  50  N.  H.  510,  this  whole  subject,  and  the  authorities 
upon  it,  is  ably  and  thoroughly  reviewed,  and  the  result  there  reached 
is  in  conformity  with  our  views. 

We  think  the  instruction  was  error.     The  judgment  must  be  re^ 
versed,  and  a  new  trial  ordered. 


City  op  Corvallis  v.  Stock. 

Filed  June  11, 1885. 

PRACTrcE— Right  of  Appeal  from  Regokdbu's  Court. 

By  the  decision  in  tlie  case  of  Mlera  v.  City  ofOomaUis,  5  Or.  273,  it  Is  estab- 
lished tliat  a  party  has  a  right  of  appeal  from  the  rocorder'8  court. 

Appeal  from  Benton  county. 

J.  W.  Rayburn,  for  appellant. 

John  Burnett  and  J.  R.  Bryson,  for  respondent. 

Thayer,  J.  This  appeal  involves  the  question  of  the  right  of  ap- 
peal from  the  recorder's  court.  It  was  held  by  the  court  in  the  case 
of  Town  of  Lafayette  v.  Clark,  9  Or.  225,  that  an  appeal  would  not 
lie  from  the  recorder  of  a  city,  in  adjudications  upon  city  ordinances, 
unless  given  by  statute.  The  question  here  is  whether  the  charter 
of  the  city  of  Corvallis  gives  such  right  of  appeal.  Upon  an  exam- 
ination of  said  charter  we  have  discovered  that  there  is,  in  our  opin- 
ion, no  material  difference  between  its  phraseology  and  that  em- 
ployed in  the  Lafayette  charter  upon  that  subject.  And  we  should 
be  inclined  to  hold  that  it  did  not  provide  for  such  appeal  were  it  not 
for  the  decision  of  this  court  in  Sellers  v.  City  of  Corvallis,  5  Or.  278. 
That  decision  was  rendered  by  judges  occupying  the  same  position  as 
we  do,  and  while  we  do  not  indorse  it,  nor  regard  the  reasons  upon 
which  it  was  predicated  as  satisfactory,  yet  we  do  not  feel  at  liberty  to 
depart  from  it  in  this  particular  case.  If  it  were  a  case  of  continued 
injustice,  or  of  a  clear  violation  of  obvious  principles  of  law,  we  ought 
not  to  hesitate  a  moment  in  pronouncing  it  not  law;  but  under  the 
circumstances  we  think  we  should  be  controlled  by  the  doctrine  of 
stare  decisis.  Whichever  way  we  might  determine  the  matter  would 
be  of  no  public  importance,  and  as  we  find  that  the  identical  question 
^has  been  adjudicated  upon  and  acquiesced  in  for  a  number  of  years, 
have  concluded  that  we  should  not  attempt  to  disturb  it. 

For  these  reasons  we  are  of  the  opinion  that  the  judgment  appealed 
from  should  be  affirmed. 
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SUPREME  COURT  OF  UTAH. 


(4  Utah.  112) 


People  v.  Fennel,  impleaded,  etc. 

Filed  June  18, 1885. 

1.  Practice— SuFREMB  Coubt  — Notice  of  Appeal --Filino  —  Bbbvicb  upon 

Opposing  Attorney. 

In  order  that  a  case  may  be  properly  before  the  supreme  court,  it  must  appear 
by  the  record  that  the  notice  of  appeal  was  Aled  with  the  clerk  of  the  court  be- 
low, and  that  a  copy  of  such  notice  was  served  upon  the  attorney  of  the  ad- 
verse party. 

2.  Same— Appeal— Record. 

The  supreme  court  can  only  learn  from  the  record  whether  an  appeal  has 
been  properly  taken  or  not. 
Powers,  J.,  dissenting. 

Motion  to  dismiss  an  appeal. 

Arthur  Brown,  for  appellant. 

W.  H.  Dickson,  for  respondent. 

BoRBMAN,  J.  The  appellant  was  convicted  of  murder  in  the  Sec- 
ond district  court,  and  sentenced  to  imprisonment  in  the  penitentiary 
for  a  term  of  years.  From  that  judgment  he  brings  the  case  to  this 
court.  The  prosecution  filed  two  motions  to  dismiss  the  appeal,  the 
first  of  which  alone  will  it  be  necessary  for  us  to  consider.  The 
ground  of  the  first  motion  is  that  no  appeal  was  taken  as  required  by 
law,  as  it  does  not  appear  from  the  transcript  that  any  notice  of  ap- 
peal was  ever  served  upon  the  attorney  for  the  people.  The  crim* 
inal  practice  act  (Laws  Utah  1878,  p.  137)  provides  as  follows: 

*'Sec.  363.  An  appeal  is  taken  by  flling  with  the  clerk  of  the  court  in  which 
the  judgment  or  order  appealed  from  is  entered  or  filed,  a  notice  stating  the 
appeal  from  the  same,  and  serving  a  copy  thereof  upon  the  attorney  of  the 
adverse  party." 

Two  things  are  required  by  this  section  to  be  done,  before  an  ap- 
peal is  perfected,  namely:  (1)  The  filing  of  the  notice  of  appeal 
with  the  clerk  of  the  court  below;  and  (2)  the  serving  a  copy  of  such 
notice  upon  the  attorney  of  the  adverse  party. . 

The  transcript  shows  that  notice  of  the  .appeal  was  filed  with  the 
clerk  of  the  court  below,  but  fails  to  show  any  service  of  the  notice 
upon  the  attorney  for  the  people.  The  record  should  show  this.  It 
is  now  offered  to  supply  in  this  court  the  proof  of  this  service.  We 
cannot  receive  such  proof.  This  court  can  only  learn  from  the  record 
whether  an  appeal  has  been  taken  or  not.  Nothing  outside  the  record 
can  be  shown  in  this  court  to  supply  the  defect.  This  same  question 
was  before  this  court  on  a  former  occasion,  in  the  case  of  People  v. 
Gough,  2  Uxtah,  69,  and  it  was  then  held  that  the  failure  of  the  tran- 
script to  show  the  service  of  the  notice  of  appeal  upon  the  attorney  of 
the  people  was  fatal,  and  that  the  proof  of  such  service  could  not  be 
supplied  in  this  court.     We  see  no  reason  to  change  that  ruling. 

The  motion  to  dismiss  the  appeal  is  sustained. 


Digitized  by 


Google 


526  PACIFIC  REPORTER.  [Utah. 

Zane,  C.  J.,  concurred. 

Powers,  J.,  dissenting.  In  tbis  case  the  transcript  shows  that  no- 
tice of  appeal  was  filed  with  the  clerk  of  the  lower  court  within  the 
time  allowed  by  law,  but  it  does  not  show  that  a  copy  was  served 
upon  the  district  attorney  or  his  assistant.  Therefore,  a  motion  to 
dismiss  the  appeal  is  made  by  the  district  attorney  under  the  provis- 
ions of  the  criminal  practice  act,  (Laws  Utah  1878,  p.  137,)  which 
provides  that  "an  appeal  is  taken  by  filing  with  the  clerk  of  the  court 
in  which  the  judgment  or  order  appealed  from  is  entered  or  filed,  a 
notice  stating  the  appeal  from  the  same,  and  serving  a  copy  thereof 
upon  the  attorney  for  the  adverse  party."  The  criminal  practice  act, 
§  370,  also  provides  that  ''if  the  appeal  is  irregular  in  any  substantial 
particular,  but  not  otherwise,  the  appellate  court  may,  on  any  day  in 
the  term,  on  motion  of  the  respondent,  upon  five  days'  notice,  ac- 
companied with  copies  of  the  papers  upon  which  the  motion  is  founded, 
order  it  to  be  dismissed." 

On  the  hearing  of  this  motion  it  was  admitted  that  service  of  a  copy 
of  the  notice  of  appeal  upon  the  proper  person  had  actually  been  made 
in  due  time,  but  that  there  had  been  a  failure  to  file  proof  of  service. 
Under  such  a  state  of  facts  it  is  a  hardship  to  dismiss  the  appeal 
upon  a  bare' technicality,  particularly  when  the  appellant  is  convicted 
of  murder,  and  sentenced  to  a  long  term  of  years.  The  law  gives  him 
a  right  to  have  his  case  reviewed  by  this  court,  and  we  should  be  care- 
ful how  we  defeat  that  right  by  a  too  rigid  application  of  the  rules  of 
practice.  The  notice  of  appeal  that  must  be  filed  with  the  clerk  is 
the  claim  of  appeal.  The  copy  which  is  required  to  be  served  is 
merely  for  the  purpose  of  notifying  the  opposite  party.  In  this  case 
the  copy  was  in  fact  served,  so  that  no  one  has  been  misled.  The 
district  attorney  has  heretofore  been  in  court  and  agreed  that  this 
case  be  set  for  a  day  certain,  so  it  is  plainly  seen  that  the  people  have 
not  been  injured  by  this  error. 

Courts  of  last  resort  are  loath  to  dismiss  appeals  on  account  of  mere 
errors  of  practice.  Maynard  v.  Iloskins,  8  Mich.  81 ;  Corell  v.  Mosely^ 
15  Mich.  514;  Bahcock  v.  Twist,  16  Mich.  282.  It  is  entirely  discre- 
tionary with  this  court  whether  the  appeal  be  dismissed  or  not,  and 
the  court  should  so  exercise  its  discretion  as  to  prevent  injurious  effects 
in  cases  of  accident,  or  even  neglect,  when,  such  neglect  is  fully  ex- 
plained and  excused,  and  such  accident  fully  accounted  for. "  Lathrop 
V.  Hicks,  2  Doug.  (Mich.)  222.  Thus,  when  the  statute  made  the 
copy  of  an  appeal-bond  a  necessary  part  of  the  record,  and  a  motion  to 
dismiss  was  made  on  the  ground  that  the  record  as  sent  up  did  not  con- 
tain such  copy,  the  court  refused  the  motion,  and  ordered  a  further  re- 
turn to  be  made  for  the  purpose  of  bringing  it  up.  Maynard  v.  Hoskins, 
8  Mich.  81;  Garrattv.  Litchfield,  10  Mich.  451.  True,  in  the  case  of 
Peoples,  Oough,  2  Utah,  69,  on  a  state  of  facts  similar  to  the  case  at 
bar,  the  court  dismissed  the  appeal.    But  I  do  not  think  any  iron-clad 
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rule  snould  be  adopted.  Each  case  should  stand  upon  its  own  peculiar 
facts,  and  the  court  should  exercise  a  wise  discretion.  In  the  present 
case  the  requirements  of  justice  demanded  that  the  record  be  remanded 
to  the  lower  court  for  correction.  This  court  has  power  so  to  do,  and 
it  should  exercise  it,  instead  of  dismissng  the  appeal  on  a  barren  tech- 
nicality. 


(4  Utah,  416) 

United  States  v.  Averill  and  others. 
Filed  June  18, 1885. 

1.  District  Court — C'lerk'b  Fees. 

The  fees  to  be  retained  by  clerks  of  district  courts  of  the  territory  of  Utah,  as 
compensation  for  their  services,  are  not  limited  to  the  maximum  sum  of  $3,500. 

2.  Same— Construction  op  Statutes. 

Statutes  passed  by  congress  in  reference  to  the  subject,  construed. 

Appeal  from  the  district  court. 

Dickson  dt  Varian,  for  appellant. 

Sheeks  db  Rawlins,  for  respondents. 

BoREMAN,  J.  This  is  an  action  brought  by  the  United  States 
against  Oscar  J.  Averill,  and  his  sureties  on  his  official  bond,  as  olerk 
of  the  Third  district  court  of  this  territory,  to  recover  certain  balances 
of  the  fees  and  emoluments  of  his  office  in  excess  of  the  yearly  limit 
of  $3,500,  claimed  to  be  fixed  by  United  States  statutes.  To  the 
complaint  a  demurrer  was  filed  to  each  count,  alleging  that  the  same 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  de- 
murrer was  sustained.  The  objection  under  this  demurrer,  that  the 
statements  relative  to  the  execution  and  delivery  of  the  bond  were  not 
made  in  the  various  counts  subsequent  to  the  first,  was  raised  and 
abandoned  by  defendants  Keyser  and  Prescott,  who  alone  were  served 
with  process  and  appeared.  The  demurrer  being  sustained  on  other 
grounds,  and  appellant  electing  to  stand  upon  the  complaint  and  de- 
clining to  amend  the  same,  final  judgment  was  entered  in  favor  of 
respondents,  and  thereupon  appellant  brought  the  case  to  this  court. 
The  sole  question  in  dispute  is  as  to  whether  the  clerk  was  required 
to  account  for  and  pay  over  to  the  United  States  the  fees  and  emolu- 
ments of  his  office  in  excess  of  $3,500. 

The  district  courts  of  this  territorjr  are  territorial  and  not  United 
States  courts,  but  have  United  States  circuit  and  district  court  juris- 
diction, and  chancery  and  conimon-law  jurisdiction.  They  are  dual 
in  their  nature,  exercising,  on  the  one  hand,  the  powers  of  a  United 
States  court  in  the  states,  and  on  the  other  hand  the  powers  common 
to  a  state  court.  They  appoint  their  own  clerks,  there  being  but  one 
clerk  in  each  district,  and  such  clerk  attending  to  both  United  States 
and  territorial  matters.  The  United  States  marshal  for  the  territory, 
and  the  United  States  district  attorney  for  the  territory,  are  appointees 
of  the  president  by  and  with  the  advice  and  consent  of  the  senate. 
Whether  there  be  any  statute  of  the  United  States  limiting  the  corn- 
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pensation  of  a  United  States  marshal  for  the  territory  to  a  maximam 
of  $6,000  or  to  any  other  sum,  or  whether  there  be  any  such  statute 
limiting  the  compensation  of  the  United  States  district  attorney  for 
the  territory  to  a  maximum  of  $9,500,  or  $6,000,  or  $3,600,  are  not 
questions  now  before  us  for  consideration,  and  the  fact  that  the  treas- 
ury department  may  construe  the  law  limiting  the  compensation  al- 
lowed to  such  officers  in  the  states  as  applicable  to  these  officers  in 
a  territory,  although  persuasive  and  entitled  to  a  respectful  consid- 
eration, is  not  conclusive  upon  this  court. 

From  the  foundation  of  the  government  up  to  the  year  1853,  there 
was  no  statute  or  law  placing  a  limit  upon  the  amount  of  the  fees 
and  emoluments  of  officers  that  might  be  retained  by  or  allowed  to 
the  United  States  marshals,  United  States  district  attorneys,  and 
United  States  circuit  and  district  court  clerks,  in-^ide  of  the  states. 
But  in  that  year,  1853,  congress  prescribed  a  limit  to  the  amounts 
that  these  officers  in  the  states  might  retain  or  be  allowed,  of  the 
fees  and  emoluments  of  their  respective  offices.  No  limit  was  placed 
upon  the  compensation  to  be  allowed  the  clerk  of  the  United  States 
supreme  court  for  many  years  thereafter,  namely,  in  1883.  22  St. 
at  Lfirge,  631.  The  act  of  congress  of  1853  limited  the  compensa- 
tion of  United  States  marshals  and  United  States  district  attorneys 
in  the  states  to  $6,000  each  per  annum,  and  of  the  clerks  of  the 
United  States  circuit  and  district  court  in  the  states  to  $3,500  each 
per  annum ;  but  this  act  was  not  made  applicable  nor  interpreted  to 
apply  to  any  United  States  marshal  or  United  States  district  attorney 
in  any  territory,  nor  to  the  clerk  of  any  supreme  or  district  court  in 
any  territory ;  nor  did  the  treasury  department  hold  that  it  was  ap- 
plicable to  any  such  officer  in  any  territory.  The  law  stood  thus 
until  the  twenty-third  day  of  June,  1874,  when  congress  enacted 
that  "the  fees  and  costs  to  be  allowed  to  the  United  States  attorneys 
and  marshals,  to  the  clerks  of  the  supreme  and  district  courts,  and 
to  jurors,  witnesses,  commissioners,  and  printers,  in  the  territories 
of  the  United  States,  shall  be  the  same  for  similar  services  by  sudh 
persons  as  prescribed  by  chapter  16,  title,  *The  Judiciary,*  and  no 
other  compensation  shall  be  taxed  or  allowed."  U.  S.  Rev.  St.  1878, 
(2d  Ed.)  §  1883.  This  sectioil*  does  not  purport  to  extend  the  whole 
pf  "chapter  16"  over  the  terptories.  It  points  the  officers  to  the 
chapter  where  the  various  items  of  service  they  can  charge  for,  and 
the  amounts  they  can  charge,  can  be  found,  but  does  not  refer  to 
such  chapter  to  find  the  limitation  upon  the  amount  they  may  retain 
or  be  allowed  after  the  charges,  fees,  and  costs  have  been  collected. 
It  says  that  "the  fees  and  costs  to  be  allowed  such  officers,"  etcx, 
"shall  be  the  same  for  similar  services  by  such  persons  as  prescribed 
by  chapter  16,"  etc.;  and  then  it  prohibits  them  from  claiming  any 
other  compensation,  saying  that  "no  other  compensation  shall  be 
taxed  or  allowed."  From  this  language  it  might  be  a  question 
whether  the  statute  was  intended  to  control  even  the  fees  of  such  per- 


Digitized  by 


Google 


Utah.]  UNITED  STATES  V.  AVERILL.  529 

sons  and  officers  in  other  than  United  States  cases.  It  evidently  did 
not  look  to  the  fixing  of  a  limit  to  their  incomes.  The  United  States 
Revised  Statutes  embracing  this  provision  were  approved  on  the  twen- 
ty-second day  of  June,  1874,  and  on  the  following  day  congress  passed, 
and  the  president  approved,  another  act,  entitled  "An  act  in  relation 
to  courts  and  judicial  officers  in  the  territory  of  Utah,"  commonly 
known  as  the  "Poland  Bill."  By  the  seventh^  section  of  this  latter 
act  it  is  provided : 

"Sec.  7.  That  the  act  of  the  territorial  legislature  of  the  territory  of  Utah,, 
entitled  •  An  act  in  relation  to  marshals  and  attorneys,'  approved  March  3, 
1852,  and  all  laws  of  said  territory  inconsistent  with  the  provisions  of  this 
act,  are  hereby  disapproved.  The  act  of  the  congress  of  the  United  States, 
entitled  *  An  act  to  regulate  the  fees  and  costs  to  be  allowed  clerks,  marshals^ 
and  attorneys  of  the  circuit  and  district  courts  of  the  United  States,  and  for 
other  purposes,'  approved  February  26, 1853,  is  extended  over  and  shall  apply 
to  the  fees  of  likeofficera  in  said  territory  of  Utah.  But  the  district  attorney 
shall  not,  by  fees  and  salary  together,  receive  more  than  three  thousand  five 
hundred  dollars  per  year;  and  all  fees  and  moneys  received  by  him  above  said 
amount  shall  be  paid  into  the  treasury  of  the  United  States." 

These  two  statutes  having  become  laws  within  a  day  of  each  other, 
and  being  upon  the  same  general  subject,  should  be  construed  to- 
gether. The  latter  says  that  "the  act  of  congress  entitled,"  etc.,  "is 
extended  over  and  shall  apply  to  fees  of  like  officers  in  said  territory 
of  Utah/'  This  portion  of  the  latter  section  does,  in  specific  terms, 
what  the  former  enactment  did  in  general  terms;  and  the  repetition 
of  this  act  in  regard  to  Utah,  of  the  general  provision,  seems  mainly 
to  have  been  necessary  in  order  to  give  full  ef[ect  to  the  antecedent 
provisions,  in  the  same  section,  disapproving  an  act  of  the  territorial 
legislature,  and  disapproving  "all  laws  of  said  territory  inconsistent 
with  the  provisions  of  this  act,"  and  the  subsequent  limitation  on 
the  income  of  the  district  attorney;  it  being  the  evident  aim  and  pur- 
pose of  congress,  by  this  enactment,  to  blot  out  all  provisions  of  ter- 
ritorial statutes  inconsistent  with  the  United  States  fee-bill,  and  to 
give  a  new  fee-bill,  and  to  place  a  further  restriction  upon  the  amount 
in  fees  and  salary  to  be  allowed  the  district  attorney  by  the  govern- 
ment. To  say  the  least,  there  is  nothing  in  the  fact  that  in  a  part 
of  a  section  in  a  special  law  there  is  in  substance  repeated  what  is 
enacted  in  a  general  law  on  the  same  or  preceding  day,  that  would 
lead  us  to  believe  that  more  was  intended  in  the  special  than  in  the 
general  law,  when  we  can  see  good  reason  for  the  repetition,  and  no 
express  language  is  used  to  convey  the  idea  that  more  was  intended. 
It  will  be  noticed  that  the  act  thus,  by  said  seventh  section,  extended 
over  the  territory,  was  an  act  "to  regulate  the  fees  and  costs,"  and  it 
was  also  an  act  "for  other  purposes;"  but,  so  far  as  express  language 
goes,  it  extends  the  act  over  the  territory  only  to  regulate  the  fees. 
There  is  nothing  said  about  the  "other  purposes.*'  To  interpret  or 
construe  it  as  including  the  "other  purposes,"  would  seem  to  be  put- 
ting an  improper  strain  upon  the  language  used.  Where  statutes  are 
v.7p,no.9— 34 
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restrictive  of  the  rights  of  public  ofiBcers  to  all  the  fees  and  emolu- 
ments of  their  oflBces  generally  allowed  by  law,  limiting  and  cutting 
down  their  compensation  to  a  fixed  maximum,  they  are  to  be  inter- 
preted 60  as  to  give  effect  to  the  restriction  only  so  far  as  the  legislat- 
ure has  positively  spoken.  U.  S.  v.  Bassett,  2  Story,  389.  This  stat- 
ute certainly  has  not,  in  express  words,  said  that  the  limitation  pro- 
visions of  the  act  of  congress  of  1853  are  extended  over  the  territory 
and  made  to  apply  to"  these  officers.  We  have  no  right  to  place  a 
forced  construction  upon  the  language  used.  It  is  an  equitable  and 
just  rule  that  where  there  is  doubt  in  regard  to  the  construction  of  a 
statute  regarding  the  compensation  of  officers,  the  construction  most 
favorable  to  the  officer  should  be  adopted.  U.  S.  v.  MorsCy  3  Story,  87; 
Moore's  Case,  4  Ct.  CI.  139.  Recognizing  this  rule,  and  upon  the 
whole  case,  it  is  evident  that  the  action  of  the  court  below  should 
stand,  except  as  to  the  judgment  for  costs.  Let  the  judgment  be  mod- 
ified by  striking  out  the  allowance  of  costs,  and  affirmed  in  other  re- 
spects. 

PowKRs,  J.,  concurred. 

Zane,  C.  J.,  took  no  part  in  the  decision  of  this  case,  and  expresses 
no  opinion. 


(4  Utah.  U7) 

Denver  &  R.  G.  W.  Ry.  Co.  v.  Stanclifp. 

Filed  June  18,  1885. 

PuBTiTC  Land— TRESPAssifiG  Kailuoad  Company — Subsequent  Patentee— Con- 
demnation—Basis  OF  Value. 

A  railroad  company  having  built  its  road  over  a  portion  of  the  public  llinds, 
the  subijequfnt  patentee  of  such  portion  cannot,  in  condemnation  proceeding* 
broucrht  by  the  company,  have  the  value  of  the  land  estimated  according  to  the 
improvement  caused  by  the  location  of  the  property  of  the  company. 

Petition  for  a  rehearing. 

S.  H.  Lewis,  for  appeUant. 

Bennett,  Harkness  d  Kirkpatrick,  for  respondent. 

BoREMAN,  J.  The  respondent  built  its  road  over  and  across  a  par- 
cel of  land  belonging  to  the  United  States.  The  appellant  afterwards 
entered  the  laud,  and  obtained  the  goverment  title  by  patent  for  it. 
Thereafter,  the  respondent  instituted  proceedings  for  condemning  so 
much  of  the  land  as  it  was  using.  The  commissioners  reported  the 
value  of  the  ground  to  be  $100  without  railway  bed,  railway,  or  rail- 
way improvements,  and  $845  including  the  railway  and  railway  im- 
provements thereon.  The  court  gave  judgment  for  $100  damages, 
and  appellant  moved  for  new  trial,  which,  being  overruled,  he  appealed 
to  this  court  from  the  order  overruling  the  motion  for  new  trial.  Upon 
a  hearing  in  this  court,  the  order  of  the  court  below  was  affirmed. 
Thereupon,  the  appellant,  at  the  January  term,  1884,  when  neither 
of  the  present  members  of  the  court  occupied  the  bench  herein,  filed 
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his  motion  for  a  rehearing,  which  motion,  never  having  been  decided, 
has  now  been  resubmitted  to  the  court. 

It  is  not  a  wise  policy  to  grant  a  rehearing  in  any  case,  except 
there  be  strong  reasons  therefor.  In  the  case  before  us  no  new  ques- 
tions or  special  reasons  are  ofifered  why  a  rehearing  should  be  granted. 
The  grounds  of  the  motion  are  simply  the  grounds  urged  for  a  rever- 
sal of  the  judgment  of  the  court  below,  as  we  view  it.  '  But  were  we 
to  reopen  the  case,  when  nothing  appears  to  show  that  due  consider- 
ation and  weight  were  not  given  to  the  questions  on  the  former  hear- 
ing, we  find  the  controlling  question  in  the  case  to  be  whether,  in 
estimating  the  damages  or  compensation  to  be  allowed  appellant,  the 
court  should  have  taken  into  consideration  the  railway  and  railway 
improvements  placed  upon  the  land  by  respondent  while  it  yet  re- 
mained unclaimed  and  unoccupied  public  land,  and  before  appellant 
had  any  interest  therein,  or  had  obtained  government  title  thereto. 
Appellant  does  not  claim  to  have  ever  bought  from  the  company  or 
from  the  government  the  railway  or  improvements,  except  that  they 
were  fixed  to  the  realty  when  he  purchased  the  land  of  the  govern- 
ment, and  went  with  the  land.  It  is  a  general  rule  that  when  a  per- 
son buys  land,  he  buys  whatever  is  fixed  to  the  land  as  part  of  the 
realty.  There  are,  however,  some  modifications  or  exceptions  to  the 
rule,  and  the  case  before  us  presents  one  such. 

The  railroad  company,  the  respondent,  is  in  possession  of  the  rail- 
way and  railway  improvements  which  the  appellant  asks  pay  for. 
The  respondent  has  never  released  the  possession  of  or  abandoned 
them,  nor  been  ejected  therefrom,  but  it  has  by  the  government  and 
appellant  been  suffered  to  retain  undisturbed  possession  of  them.  The 
appellant  did  not  place  the  rails,  ties,  or  other  improvements  on  the 
land,  nor  did  he  ever  pay  for  them  or  have  possession  of  them.  The 
respondent  is  seeking  the  land  simply  for  the  purpose  of  using  upon 
it  these  and  similar  improvements.  When  they  were  placed  upon  the 
land,  condemnation  could  not  take  place.  Now,  when  condemnation 
can  take  place,  respondent  seeks  to  compensate  appellant,  and  thus 
establish  its  right  to  a  continued  use  of  the  land.  Under  the  law  the 
respondent  has  the  right  to  take  the  land,  paying  therefor  just  com- 
pensation. The  improvements  are  to  that  extent  treated  as  public, 
and  the  case  is  different  from  that  of  a  private  individual  putting  upon 
land  improvements  for  his  individual  use  and  for  no  public  purpose. 
Under  these  circumstances  it  would  be  inequitable  arid  unjust  to  com- 
pel respondent  to  pay  for  its  own  improvements.  We  think  that  such 
is  the  ruling  in  the  great  majority  of  the  cases  where  the  question 
has  been  raised.  Morgan's  Appeal,  39  Mich.  675  ;  Toledo  Ry,  Co,  v. 
Dunlap,  47  Mich.  456*;  S.  C.  11  N.  W.  Kep.  271;  Kennedy  v.  Mil- 
waukee dt  St.  P,  Ry.  Co.  22  Wis.  581;  Lyon  v.  Oreen  Bay  d  M,  Ry. 
Co.  42  Wis.  538  ;  North  Hudson  Co.  R.  Co.  v.  Booraem,  28  N.  J.  Eq. 
450;  State  v.  French,  24  N.  J.  Law,  736;  Price  v.  Weehawken  Ferrtf 
Co.  31  N.  J.  Eq.  31. 
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The  fact  that  respondent,  when  it  built  the  railway  and  railway  im- 
provementSy  was  a  trespasser  upon  government  land,  is  not  material 
to  the  issue.  The  government  could  have  ejected  the  company,  but 
did  not  do  so.  The  company  became  a  trespasser,  not  with  a  view  of 
permanently  holding  the  lapd  without  paying  for  it,  but  to  hold  it 
temporarily,  and  until  it  could  be  condemned  in  manner  provided 
by  law.  Because  the  company  was  then  a  trespasser,  it  does  not  fol- 
low that  it  should  lose  its  railroad.  It  would  then  have  no  use  for 
the  ground,  unless  it  bought  back  both  the  land  and  the  railroad. 
The  motion  for  a  rehearing  is  denied. 

Zane,  G.  J.^  and  Powebs^  3.,  concurred. 
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SUPREME  COURT  OF  NEVADA. 


(19  Nev.  149) 

Edoecomb  v.  His  Creditors. 

Filed  July  7, 1885. 

Execution— Ejcemption— Term  «*  Laborer  "—Livbrt-Stable  Keeper. 

The  keeper  of  a  livery-stable  is  not  a  laborer  within  the  meaning  of  thestat- 
ote  exempting  property  from  execution.    Lbukaro,  J.,  dissents. 

Appeal  from  the  Second  judicial  district  court,  Ormsby  county. 
The  opinion  states  the  facts. 

r.  Coffin  and  J.  D.  Torreyson,  for  appellants, 

A.  C.  Ellis,  ior  respondent. 

Hawlet,  J.  The  appeal  in  this  case  is  taken  "from  an  ex  parte 
order  made  in  said  matter  on  the  eighth  day  of  March,  A.  D.  1884, 
by  the  judge  of  said  county,  setting  apart  for  the  use  and  benefit  of 
said  insolvent  and  his  family,  as  exempt  from  execution,  two  gray 
horses  and  their  harness,  and  one  close  carriage ;  and  also  *  *  « 
from  two  certain  orders  made  *  ♦  *  on  the  thirty-first  day  of 
May,  A.  D.  1884,  finally  exempting  and  setting  apart  said  horses, 
harness^  and  carriage  for  the  benefit  of  said  insolvent  and  his  family 
as  exempt  from  execution;  and  denying  said  creditors*  motion  to  va- 
cate and  set  aside  said  ex  parte  order,  and  sustaining  said  insolvent's 
demurrer  to  said  creditors*  motion,  and  denying  so  much  of  said  as- 
signee's petition  for  authority  to  sell  the  property  of  said  insolvent 
as  prayed  for  authority  to  sell  said  two  gray  horses  and  their  har- 
ness, and  said  close  carriage." 

Bespondent  moves  to  dismiss  this  appeal  on  the  ground  that  it  is 
taken  from  several  different  orders,  and  there  is  but  one  undertaking 
on  appeal.  This  motion  must  be  denied.  It  was  not  necessary  to 
specify  all  the  orders  and  rulings  of  the  court  declaring  that  the  prop- 
erty in  question  was  exempt  from  execution.  An  appeal  from  the 
order  made  on  the  thirty-first  of  May,  finally  exempting  and  setting 
apart  said  horses,  harness,  and  carriage,  would  have  been  sufficient 
to  present  the  only  question  involved  in  this  appeal.  But  the  fact 
that  all  the  rulings  of  the  court  upon  this  question  were  inserted  in 
the  notice  of  appeal,  (including  some  orders  that  were  not  appeal- 
able,) does  not  change  the  character  of  the  appeal.  All  the  orders 
relate  to  the  question  whether  the  property  specified  is  or  is  not  ex- 
empt from  execution,  and  they  must  be  treated  and  considered  as  one 
order  upon  that  subject,  requiring  but  one  undertaking  to  perfect  the 
appeal.     The  record  shows : 

''That  said  Ezekiel  Edgecomb  is,  and  for  more  than  twenty  years  last  past 
has  been,  a  livery-stable  keeper,  and  for  many  years  prior  to  the  filing  of  hia 
said  petition  was  engaged  in  the  business  of  keeping  a  livery-stable  in  Car- 
son City,  Nevada;  that  during  all  of  said  time  he  kept  numerous  horses,  car- 
riages, buggies,  and  other  vehicles  of  his  own,  suitable  for  carr3dng  passen* 


Digitized  by 


Google 


534  PACIFIC  REPORTER.  [Nev. 

gers  and  pleasure-seekers,  for  the  purpose  of  hiring  them  or  letting  them  to 
the  public,  and  also  cared  for  and  stabled  numerous  horses  for  other  persons; 
that  during  said  time  said  Edgecomb  has  frequently  and  habitually  used  said 
close  carriage,  and  said  horses  and  their  harness,  by  using  and  driving  them 
in  person  for  the  purpose  of  carrying  persons  about  the  city  of  Carson,  for 
the  purpose  of  making  social  visits  and  calls,  and  for  the  purpose  of  carrying 
persons  to  and  from  funerals  and  weddings,  and  for  the  purpose  of  carrying 
persons  to  and  from  all  kinds  of  social  gatherings,  theaters,  concerts,  and  to 
and  from  the  railroad  depot  with  light  baggage;  and  that  he  appropriated  the 
proceeds  of  such  labor  and  earnings  by  and  with  said  horses  and  vehicle  to 
the  support  of  himself  and  family,  and  thereby  habitually  earned  a  part  of 
his  living  for  himself  and  family." 

The  statute  uiider  which  respondent's  claim  of  exception  is  based, 
reads  as  follows : 

"The  following  property  shall  oe  exempt  from  executionc  •  •  •  two 
oxen,  two  horses,  or  two  mules,  and  their  harness,  and  one  cart  or  wagon, 
by  the  use  of  which  a  cartman.  huckster,  peddler,  teamster,  or  other  laborer 
habitually  earns  his  living." 

Is  respondent  an  "other  laborer"  within  the  meaning  of  that  term 
as  used  in  the  statute?  '  The  legislature  evidently  intended  that  the 
construction  to  be  given  to  these  words  should  be  confined  to  other 
laborers  ejusdem  generis  with  those  named.  Language,  however  gen- 
eral in  its  form,  when  used  in  connection  with  a  particular  subject- 
matter,  must  be  presumed  to  be  used  in  subordination  to  that  matter, 
and  should  be  construed  and  limited  accordingly.  It  is  not  pretended 
that  respondent  comes  within  any  class  named  in  the  statute.  In 
order  to  be  entitled  to  the  benefits  of  the  exemption  law,  he  must,  there- 
fore, show  that  he  was  engaged  in  some  business  in  which,  by  the  use 
'of  bis  horses,  harness,  and  carriage,  he  habitually  earned  his  living. 
He  has  failed  to  do  so.  The  record  shows  that  his  business  was  that 
of  a  livery-stable  keeper,  which  is  plainly  distinguishable  from  that 
in  which  cartmen,  hucksters,  peddlers,  or  teamsters  are  engaged.  If 
the  legislature  had  intended  to  include  livery-stable  keepers,  that  class 
would  certainly  have  been  named  in  the  statute,  as  they  are  as  well 
known,  and  of  an  equal  or  superior  class  to  those  named.  It  is  evi- 
dent that  the  words  "other  laborer"  were  not  intended  to  include  the 
business  of  livery-stable  keepers. 

A  livery-stable  keeper  is  not  a  teamster,  or  entitled  to  the  exemp- 
tions of  a  teamster,  simply  because  he  drives  his  own  team  in  carry- 
ing persons  around  town.  Yet,  "in  common  speech,  a  teamster  is  one 
who  drives  a  team ;  but,  in  the  sense  of  the  statute,  every  one  who 
drives  a  team  is  not  necessarily  a  teamster,  nor  is  he  necessarily  not 
a  teamster,  unless  he  drives  a  team  continually.  In  the  sense  of  the 
statute,  one  is  a  teamster  who  is  engaged  with  his  own  team  or  teams 
in  the  business  of  teaming;  that  is  to  say,  in  the  business  of  hauling 
freight  for  other  parties,  for  a  consideration,  by  which  he  habitually 
supports  himself  and  family,  if  he  has  one.  While  he  need  not,  per- 
haps, drive  his  team  in  person,  yet  he  must  be  personally  engaged  in 
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the  business  of  teaming  habitually,  and  ior  the  purpose  of  making  a 
living  by  that  business.  If  a  carpenter,  or  other  mechanic,  who  oc- 
cupies his  time  in  labor  at  his  trade,  purchases  a  team  or  teams, 
and  also  carries  on  the  business  of  teaming  by  the  employment  of 
others,  be  does  not  thereby  become  a  teamster  in  the  sense  of  the  stat- 
ute. So  of  the  miner,  farmer,  doctor,  and  minister, "  (Brusie  v.  Grif- 
fith,  34  Cal.  306,)  or  livery-stable  keeper. 

In  Dove  v.  Nunan  the  plaintiffs  were  engaged  in  business  as  coal 
dealers,  and  used  a  team,  consisting  of  two  horses  and  a  wagon,  by 
hauling  coal  and  other  commodities  for  other  people  for  hire,  and  the 
proceeds  therefrom  were  expended  in  their  support.  They  also  occa- 
sionally used  the  team  in  hauling  coal  and  wood  from  their  own  coal- 
yard  to  the  place  where  they  retailed  the  coal.  Upon  these  facts  the 
court  said : 

"The  fact  that  the  plaintiffs  used  the  horses  and  wagon  in  question  as  team- 
sters for  hire,  and  that  they  expendeii  the  money  thus  received  in  the  support 
of  themselves  and  their  families,  did  not  exempt  the  property  from  execution. 
In  order  to  entitle  a  party  to  clai  m  as  exempt  from  execution  two  liorses,  *  *  * 
he  must  show  that  he  is  a  cartman,  *  *  *  huckster,  peddler,  teamster, 
or  other  laborer,  and  that  he  habi  tually  earns  his  living  by  the  use  of  such 
hoi-ses."     62  Cal.  400. 

It  is  matter  of  common  knowledge  that  the  particular  business  upon 
which  respondent  relies  is  incidental  to  and  connected  with  the  gen- 
eral business  of  livery-stable  keepers,  and  unless  all  livery-stable  keep- 
ers are  entitled  to  have  two  horses  and  their  harness  and  one  wagon 
exempt,  respondent  is  not  entitled  to  such  exemption.  His  business 
was  that  of  a  livery-stable  keeper  and  nothing  else.  His  character  as 
a  livery-stable  keeper  was  not  changed  by  the  fact  that  the  team  in 
question  was  only  used  for  the  particular  purpose  specified,  or  from 
the  fact  that  respondent,  in  person,  always  drove  the  team.  If  re- 
spondent had  been  engaged  in  a  business  that  entitled  him  to  claim 
the  exemption,  the  property  would  be  exempt,  although  the  horses  and 
carriage  had  been  occasionally  let  for  hire  to  other  parties,  and  would 
also  be  exempt,  although  respondent  employed  other  persons  to  occa- 
sionally drive  the  team. 

The  rulings  of  the  district  court  exempting  the  property  from  exe- 
cution are  hereby  set  aside,  and  the  cause  remanded  to  the  district 
court  f6r  such  further  action  as  may  he  necessary  in  accordance  with 
this  opinion. 

Leonard,  J.,  dissenting.  I  think  the  judgment  of  the  court  below 
should  be  affirmed.  As  to  the  carriage,  it  is  claimed  by  counsel  for 
appellant  that  this  court  is  bound  to  follow  the  case  of  Qiiigley  v. 
Gotham,  5  Cal.  418,  wherein  it  was  decided  that,  in  the  statute,  of 
which  ours  is  a  copy,  "the  term  'wagon'  is  intended  to  mean  a  com- 
mon vehicle  for  the  transportation  of  goods,  wares,  and  merchandise 
of  all  descriptions,"  and  that  "a  hackney  coach,  used  for  the  convey- 
ance of  passengers,  is  a  different  article,  and  does  not  come  within 
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the  equity  or  literal  meaning  of  the  act/'  This  conrt  has  frequently 
recognized  and  followed  the  well-established  rule,  subject,  however, 
to  equally  well-established  exceptions,  that,  in  adopting  a  statute  from 
a  sister  state,  the  legislature  is  presumed  to  have  intended  to  adopt 
it  as  construed  by  the  highest  court  of  that  state.  One  of  the  excep- 
tions to  the  rule  stated  arises  when  the  construction  placed  upon  the 
statute  in  a  sister  state  is  inconsistent  with  the  spirit  and  policy  of 
our  own  laws,  McCutcheon  v.  People,  69  111.  605 ;  Cole  v.  People,  84 
111.  218;  Streeter  v.  People,  69  111.  695;  Rigg  v.  Wilton,  13  111.  15; 
Campbell  v.  Quinlin,  3  Scam.  288;  Jamison  v.  Burton,  43  Iowa,  285. 

It  is  the  policy  of  our  constitution  and  laws  to  allow  debtors,  within 
reasonable  limits,  to  retain  those  things  that  are  necessary  to  enable 
them  to  enjoy  the  necessary  comforts  of  life,  and  to  carry  on  their 
usual  employments.  Elder  v.  Williams,  16  Nev.  423;  Const,  art.  1, 
§  14;  1  Gomp.  Laws,  1282.  It  is  within  the  spirit  and  policy  of  our 
constitution  and  laws,  and  according  to  the  almost  universal  practice 
of  courts,  to  construe  exemption  laws  liberally.  "Wherever  this  rnle 
or  policy  prevails,  and  it  does  not  clearly  appear  whether  certain 
property  is  or  is  not  embraced  within  the  exempting  statute,  the 
debtor  will  generally  be  allowed  the  benefit  of  the  doubt,  and  suffered 
to  retain  the  property."  Freem.  Ex'ns,  §  208.  Ij  the  case  of  Quig- 
ley  V.  Oorham  the  strictest  construction  possible  was  adopted.  The 
word  *'wagon*'  was  declared  to  have  been  used  by  the  legislature  in 
its  primary  sense  only.  The  constitution  provides  that  "the  priv- 
ilege of  the  debtor  to  enjoy  the  necessary  comforts  of  life  shall  be 
recognized  by  wholesome  laws  exempting  a  reasonable  amount  of 
property  from  seizure  or  sale  for  payment  of  any  debts  or  liabilities 
hereafter  contracted."  Of  course,  it  is  the  duty  of  the  legislature  to 
declare  the  kind  and  amount  of  property  that  shall  be  exempt;  but, 
when  that  has  been  done,  it  is  the  duty  of  courts  to  carry  out  the  con- 
stitutional policy  by  including  among  the  exempted  articles  anything 
which,  by  a  liberal  construction  of  the  statute,  may  be  embraced  by 
the  words,  and  which  must  be  saved  for  the  debtor's  use  in  order  to 
accomplish  the  object  of  the  legislature. 

I  have  no  doubt  that  the  legislature  intended  to  exempt  two  ani- 
mals,  with  their  harness  or  other  equipments,  and  any  suitable  vehicle, 
by  the  use  of  which  any  person  habitually  %arns  bis  living,  and  to 
the  exercise  of  whose  business  such  animals,  etc.,  are  necessary.  No 
good  reason  can  be  given  why  a  carrier  of  passengers  should  not  have 
the  means  of  support  as  well  as  the  carrier  of  goods,  wares,  and  mer- 
chandise. He  is  one  of  a  class  of  persons  whose  living  depends  upon 
the  use  of  a  team,  and  that  class  the  legislature  intended  to  protect 
by  the  statute  under  consideration.  To  say  that  the  carrier  of  pas- 
sengers is  not  entitled  to  be  protected  simply  because  the  vehicle 
named  is  "a  wagon,"  is  following  the  letter  rather  than  the  spirit  of 
the  statute;  it  is  considering  the  wording  instead  of  the  object  of 
the  statute.     In  view  of  the  liberal  construction  everywhere  given  to 
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exemption  laws  under  constitutions  and  statutes  like  ours,  the  word 
''wagon''  is  sufficiently  comprehensive  to  include  all  four-wheeled 
Tehicles  used  for  the  transportation  of  persons  or  things.  Freem. 
Ex'ns,  §  228;  Allen  v.  Codtes,  29  Minn.  48;  S.  C.  11  N.  W.  Bep. 
132 ;  Rodgera  v.  Ferguson,  32  Tex.  533;^  Nicliols  v.  Claiborne,  39  Tex. 
563. 

Many  analogous  cases  may  be  cited  showing  the  spirit  and  policy 
of  such  statutes.  In  Arkansas,  where  the  statute  extended  the  ex- 
emption to  ''free  white  citizens/'  the  word  "citizen,"  as  there  used,  was 
held  to  be  equivalent  to  "resident"  or  "inhabitant."  McKenzie  v. 
Murphy,  24  Ark.  155;  and  see  Cobbsv.  Coleman,  14  Tex.  594.  Web- 
ster defines  a  "team"  to  be  "two  or  more  beasts  harnessed  together  to 
the  same  vehicle  for  drawiqg;"  yet,  under  the  term  "team,"  in  ex- 
emption statutes,  in  numerous  instances,  a  single  animal  has  been 
held  exempt.  In  those  cases  the  courts  said  the  intent  of  the  legis- 
ture  was  to  protect  the  debtor  in  the  use  of  his  means  of  making  a 
living ;  and  the  intent  that  would  exempt  a  whole  team  would  also 
exempt  half.  They  followed  the  spirit  rather  than  the  letter  of  the 
statute.  And  so  many  courts  have  made  the  word  "team  "include  the 
vehicle  drawn  by  it,  and  the  term  "horse"  to  include  a  saddle,  bridle, 
stake-rope,  and  martingale,  although  the  latter  articles  were  not  men- 
tioned in  the  statute,  upon  the  principle  that  an  exemption  of  a  horse 
carried  with  it  everything  essential  to  its  beneficial  enjoyments 

In  Mundell  v.  Hammond,  40  Vt.  641,  two  calves  nine  months  old 
were  saved  to  the  debtor,  under  a  statute  exempting  "a  yoke  of  oxen 
or  steers."  In  Mallory  v.  Berry,  16  Kan.  293,  a  wild  unbroken  steer, 
20  months  old,  was  held  exempt  under  a  statute  exempting  "a  yoke 
of  oxen. "  In  Favers  v.  Olass,  22  Ala.  624,  a  cart  was  held  to  include 
a  four-wheeled  wagon.  In  Texas,  under  a  statute  exempting  "two 
horses,"  a  horse  and  mule  are  exempt.  Allison  v.  Brookskire,  88  Tex. 
200.  In  Tennessee,  a  jackass  is  exempt,  under  a  statute  exempting 
"a  horse,  mule,  or  yoke  of  oxen."  Richnrdson  v.  Duncan,  2  Heisk. 
220;  and  see  Webb  v.  Brandon,  4  Heisk.  288;  Freeman  v.  Carpenter, 
10  Vt.  433;   Wilcox  v.  Hawley,  31  N.  Y.  655. 

Believing  that  the  decision  in  question  is  opposed  to  the  spirit  and 
policy  of  our  constitution  and  laws,  and  that  it  does  not  express  the 
intention  of  the  legislature,  I  do  not  feel  bound  to  follow  it.  As  I  un- 
derstand the  decision  of  the  court,  the  entire  property  in  question  is 
held  not  to  be  exempt,  because  it  is,  in  fact,  a  part  of  the  livery-sta- 
ble outfit,  and  respondent,  being  a  livery-stable  keeper,  is  not  one  of 
the  persons  entitled  to  exemption,  since  he  is  not,  in  the  sense  of  the 
statute,  either  a  "cartman,  huckster,  peddler,  teamster,  or  other  la- 
borer," although  by  the  use  of  this  property  he  habitually  earned  his 
living  in  part,  just  as  he  did  with  the  other  property  in  the  stable. 
I  do  not  think  it  was  any  part  of  the  livery-stable,  and  I  do  think 
respondent  is  a  laborer,  in  the  sense  of  the  statute,  who  habitually 
earned  his  living  by  the  use  of  this  property.     Bespondent  was  a  liv- 


Digitized  by 


Google 


538  PACIFIC  REPORTER.  [Nev. 

ery-stable  keeper,  because  he  kept  horses  and  vehicles  for  the  pur- 
pose of  letting  them  to  the  public  for  compensation,  and  he  boarded 
horses  for  others.  But  the  property  in  controversy  was  not  so  used. 
He  neither  let  nor  offered  to  let  it  to  others.  So  far  as  this  team  is 
concerned,  he  was  a  private  carrier  of  persons  or  passengers.  Eedf. 
Carr.  §  19;  Schouler,  Bailm.  590;  Ang.  Carr.  §  46. 

This  team  was  set  apart  for  a  use  entirely  different  from  that  to 
which  the  others  were  put, — as  much  so  as  it  would  have  been  if  kept 
for  the  same  purpose  at  another  stable  in  a  different  part  of  the  town. 
If  respondent  had  had  this  team  only,  or  a  dozen  others  like  it,  and  had 
used  the  one  in  question,  or  all,  as  he  did  this,  no  one  could  say  he  kept 
a  livery-stable.  If  he  had  kept  in  his  stable  a  span  of  horses  simply, 
and  only  to  haul  merchandise  from  the  depot  to  stores,  those  horses 
would  not  have  been  a  part  of  his  livery-stable,  any  more  than  a  yoke 
of  oxen  kept  for  the  same  purpose  would  have  been.  Livery-stable 
keepers  often  do  many  things  outside  of  that  business,  because  it  is 
convenient  and  profitable  to  do  so. 

There  is  a  livery-stable  kept  in  Carson  by  men  who  also  run  a  daily 
stage  to  Lake  Tahoe.  The  stage-horses  are  kept  at  the  stable,  bat 
they  are  used  exclusively  in  stage  work, — a  business  entirely  foreign 
to  livery  business  proper.  Should  a  two-horse  stage  team  be  claimed 
as  exempt  under  the  statute  quoted  in  the  court's  decision,  it  does  not 
seem  to  me  that  it  could  be  regarded  as  a  part  of  the  livery-stable,  or 
that  the  validity  of  a  claim  of  exception  would  depend  upon  whether 
livery-stable  keepers  are  entitled  to  an  exemption. 

There  is  a  man  in  Carson  who  runs  an  express  wagon.  He  carries 
trunks  and  packages  to  and  from  the  depot,  and  elsewhere.  He  has 
two  horses,  their  harness,  and  a  wagon,  by  the  use  of  which  he  habit- 
ually earns  his  living.  His  team  is  now  exempt.  Suppose  he  should 
buy  out  a  livery-stable,  carry  on  that  business,  and  besides  that  of 
expressman,  with  the  team  he  now  uses,  keeping  the  express  team  at 
the  stable.  Now,  admitting  for  the  present  that  as  a  livery-stable 
keeper  none  of  his  livery  teams  would  be  exempt,  why  would  he  not 
be  as  much  entitled  to  claim  exemption  for  his  express  team  as  he 
was  before  purchasing  the  livery-stable  ?  Is  he  to  be  deprived  of  an 
expressman *s  exemption  simply  because  he  is  a  livery-stable  keeper 
also,  and  because  a  livery-stable  keeper  cannot  claim  an  exemption? 
It  may  be  that  the  property  in  question  would  not  have  been  exempt, 
unless  a  livery-stable  keeper  may  claim  exemption,  if  respondent  had 
used  it  in  part  as  livery  property, — had  let  it  for  hire  to  other  parties, 
— and  partly  as  he  did  use  it.  But,  in  view  of  the  liberal  construction 
that  should  be  given  to  exemption  statutes,  in  deciding  whether  re- 
spondent wafB  a  "cartman,  huckster,  peddler,  teamster,  or  other  la- 
borer," I  insist  that  the  test  should  be  the  use  to  which  he  put  this 
property. 

Oftentimes  a  man  is  obliged,  and  he  has  always  a  right,  to  carry 
on  different  kinds  of  business.     He  may  be  a  carpenter  and  joiner 
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and  a  painter,  a  wagon-maker  and  blacksmith,  a  physician  and  den- 
tist, a  lawyer  and  minister.  Whether  persons  so  engaged  in  two  dif- 
ferent kinds  of  business  can  claim  an  exemption  for  each  occupation 
or  profession  need  not  be  discussed,  because  it  is  not  shown  that  re- 
spondent claimed  or  had  the  benefit  of  any  exemption  except  the 
team  in  question,  and  such  other  property  as  is  accorded  to  all  debt- 
ors regardless  of  their  occupations.  But  the  mere  fact  that  a  debtor 
carries  on  two  or  more  kinds  of  business  or  professions  does  not  de- 
prive him  of  all  exemptions.  Nor,  under  our  statute,  must  the  ex- 
empted articles  belong  to  the  business  in  which  he  is  principally  en- 
gaged, as  in  the  case  under  the  Michigan  statute,  {Morrilly,  Seymour, 
3  Mich.  67.)  In  this  state,  I  think  that  when  a  person  engages  in 
different  pursuits,  either  of  which,  if  pursuing  that  avocation  alone, 
would  entitle  him  to  an  exemption^  he  may,  at  least,  choose  from 
which  business  the  articles  exempted  shall  belong;  and  if  he  is  en- 
gaged in  two  kinds  of  business,  only  one  of  which  entitles  him  to  fa- 
vor, he  may  claim  the  exemption  given  under  that  one  the  same  as 
though  he  was  engaged  in  no  other.  The  fact  that  the  use  to  which 
the  property  in  dispute  was  put  is  "incidental  to  and  connected  with 
the  general  business  of  livery-stable  keepers,"  does  not,  as  to  this 
property,  make  him  a  livery-stable  keeper.  By  our  statute  a  livery- 
stable  keeper  is  one  "who  keeps  horses  or  carriages  for  rent  or  hire." 
2  Comp.  Laws,  3186;  St.  1861,  p.  71,  §  79. 

"Any  person  whose  business  is  to  keep  horses  for  hire  or  to  let,  or 
to  keep,  feed,  or  board  horses  for  others,  shall  be  regarded  as  a  livery- 
stable  keeper."     14  St.  at  Large,  116. 

With  this  property  respondent  habitually  earned  his  living  in  part, 
not  as  a  livery-stable  keeper,  but  as  a  private  carrier  of  persons  and 
passengers,  and  it  is  just  as  much  entitled  to  exemption  as  it  would 
have  been  if  he  had  not  run  a  livery-stable  with  other  property.  If 
it  is  true,  as  the  court  decides,  that  a  livery-stable  keeper  is  not  en- 
titled to  an  exemption,  then  that  fact  is  an  additional  reason  in  favor 
of  the  view  I  take;  because,  otherwise,  respondent  will  be  deprived 
of  all  instrumentalities  of  productive  labor,  while  other  laborers,  who 
habitually  earn  their  living  by  the  use  of  horses,  oxen,  or  mules,  and 
to  the  exercise  of  whose  business  such  animals  are  necessary,  may 
enjoy  property  that  is  just  as  necessary  for  his  support  as  it  is  to 
theirs. 

"The  manifest  requirement  of  the  constitution  is  that  the  exemp- 
tion laws  should  be  so  framed  that  all  classes  of  debtors  should,  as 
nearly  as  may  be,  participate  equally  in  their  benefits.  We  believe 
our  exemption  laws  were  framed  and  enacted  in  the  spirit  of  that  re- 
quirement. Looking  through  these  statutes  we  find  no  adequate  pro- 
vision in  favor  of  merchants  or  shop-keepers  as  a  class,  unless  it  is 
contained  in  the  statute  under  consideration.  Their  little  stock  in 
trade  may  be  as  indispensable  to  the  support  of  their  families  as 
are  the  tools  of  the  mechanic  or  miner,  the  press  and  type  of  the 
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printer,  or  the  library  of  the  Idwyer.  Why  should  they  not  have  the 
same  protection  as  the  others?  And  when  we  find  language  in  a 
statute  which  may  fairly  be  construed  as  giving  them  the  same  pro- 
tection  extended  to  other  classes  of  debtors,  why  gli^uid  not  that  con- 
struction be  adopted?"  Wicker  v.  Cotnstock,  52  WLi.  318;  S.  C  9  N. 
W.  Rep.  25. 

My  opinion  is  that  respondent,  as  a  carrier  of  passengers,  is  en- 
titled to  the  exemption  claimed,  because,  in  the  sense  of  the  statute, 
he  is  a  "laborer"  who  habitually  earns  his  living  by  the  use  of  the 
property  in  dispute,  although  he  is  also  a  livery-stable  keeper,  and  as 
such  is  not  entitled  to  an  exemption.  But  1  think,  also,  that  if  this 
property  is  a  part  of  the  livery-stable  outfit,  still  respondent,  as  a  liv- 
ery-stable keeper,  is  entitled  to  the  benefit  of  the  statute.  I  agree 
with  the  court  in  saying  that,  "in  order  to  be  entitled  to  the  benefit 
of  the  exemption  law,  respondent  must  show  that  he  was  engaged  in 
some  business,  in  which,  by  the  use  of  his  horses,  harness,  and  car- 
riage, he  habitually  earned  his  living."  It  is  not  and  cannot  be  said 
that  a  livery-stable  keeper  does  not  fill  this  requirement.  Of  all  oc- 
cupations there  is  none  in  which  a  man  must  so  signally  fail,  if  de- 
prived of  the  use  of  horses,  harness,  and  carriages,  as  that  of  a  live-^y- 
stable  keeper.  His  entire  business  depends  upon  their  use;  without 
them  his  occupation  is  gone.  True,  he  does  not  drive  his  own  teams ; 
but  that  is  admitted  to  be  unnecessary. 

"The  words  *used  by  the  debtor  in  obtaining  the  support  of  his 
family'  are  general,  and  restricted  to  no  particular  mode  of  use. 
They  are  answered  when  the  team  is  hired  to  others  for  a  compensa- 
tion, which  compensation  goes  into  the  general  fund  to  support  the 
family,  as  well  as  where  the  debtor  himself  goes  with  the  team  as  its 
driver,  and  adds  the  earnings  of  his  labor  to  that  of  the  team."  Wash' 
bum  V.  Goodhearty  88  111.  231 ;  Eldtr  v.  Williama,  16  Nev.  420. 

But  it  is  said  that,  in  the  sense  of  the  statute,  respondent  is  not 
embraced  by  the  words  "other  laborer,"  because  a  livery-stable  keeper 
is  not  ejusdem  generis  with  "cartman,  huckster,  peddler,  and  team- 
ster." The  four  words  used  in  the  statute  are  not  themselves  ejusdem 
generis  except  in  one  sense.  They  have  but  one  characteristic  com- 
mon to  all,  which  is  that  they  specify  persons  in  whose  business  a 
team  is  absolutely  essential.  To  that  extent  only  were  they  intended 
to  be  ejtisdem  generis.  What  other  common  feature  is  there  between 
a  oartman  or  teamster,  and  a  peddler?  To  the  extent  just  stated  a 
livery-stable  keeper  is  ejusdem  generis  with  those  named.  In  U.  S. 
V.  Laurence,  13  Blatchf.  212,  the  defendant  was  indicted  for  forgery 
under  a  statute  which  provided  a  penalty  for  the  forging  of  "any  bid, 
proposal,  guaranty,  official  bond,  public  record,  afiidavit,  or  other  writ- 
ing."    The  court  said 

"The  first  position  taken  in  support  of  the  demurrer  is  that  the  rule  of 
construction,  according  to  which  general  words  are  restricted  by  particular 
words,  should  be  applied  to  this  statute,  and  the  meaning  of  the  words*  other 
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writings,*  in  this  provision,  restricted  so  as  to  exclude  from  tlie  operation  of 
the  statute  such  writings  as  ^re  set  forth  in  this  indictment.  The  rule  here 
invoked  is  not  an  arbitrary  rule,  but  one  of  many  resorted  to  for  tne  as- 
certainment of  the  intent  of  the  legislature,  when  such  intent  is  not  other- 
wise apparent.  To  apply  it  to  all  general  words  would  often  defeat  the  in- 
tention of  the  legislature,  and  such,  in  my  opinion,  would  be  the  effect  if 
applied  to  this  statute.  Nothing  in  the  language  used,  nor  in  the  mischiefs 
intended  to  be  remedied,  nor  in  the  circumstances  under  which  the  statute 
was  enacted,  indicates  that  the  words  *  other  writings '  were  used  in  a  re- 
stricted sense,  but  the  contrary.  Various  writings  are  mentioned,  but  these 
writings  have  no  common  object,  nor  any  characteristic  features  common  to 
all,  from  which  to  infer  an  intention  to  restrict  the  effect  of  the  provision  to 
any  particular  class  of  writings.  The  language  of  the  statute  furnishes, 
therefore,  no  criterion  by  which  to  restrict  its  general  words." 

In  Wicker  v.  Comstocky  supra,  the  court  construed  a  statute  which 
exempted  ''the  tools  and  implements,  or  stock  in  trade,  of  any  me- 
chanic, miner,  or  other  person,  used  or  kept  for  the  purpose  of  carry- 
ing on  his  trade  or  business,  not  exceeding  $200  in  value."  It  was 
claimed  by  the  defendant  that  the  term  "or  other  person"  should  be 
interpreted  to  mean  only  a  person  ejusdem  generis;  that  is,  an  artificer 
of  some  sort,  and  not  a  merchant  merely.     The  court  said : 

«»*  *  ♦  We  conclude  that  the  maxim  noscitur  a  sociis  is  satisfied  by  re- 
stricting the  operation  of  the  statute  to  those  debtors  who,  although  not  arti- 
ficers, must  necessarily  keep  and  use  a  stock  in  trade  in  carrying  on  their  busi- 
ness, and  who  are  not  protected  by  other  special  provisions  of  the  statute. 
This  construction  entitles  the  plaintiff  to  the  exemption  claimed."  And  see 
JlfcAbey,  Thompson,  27  Minn.  136;  B.C.  6K.  W.Kep.  479;  Burgess  v.  J?«er- 
eU,  9  Ohio  St.  426. 

The  court  is  of  opinion  that  livery-stable  keepers  would  have  been 
named  in  the  statute  if  the  legislative  intent  had  been  to  include 
them.  I  do  not  think  there  was  any  effort  or  desire  to  name  all  or 
nearly  all  whom  the  statute  was  intended  to  favor.  It  would  not  be 
difficult  to  designate  many,  not  mentioned,  who  come  within  the  stat- 
ute. 

For  the  reasons  above  stated  I  dissent  from  the  decision  of  the 
court. 
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SUPREME  COURT  OF  KANSAS. 

(33  Kan.  765)  ^  __ 

Stebbins  v.  Wolf. 
Filed  July  9. 1885. 

1.  Vendor  and  Vendee— Breach  of  Covenant  of  Warranty— Mb asure  of 

Damages. 

In  an  action  to  recover  damages  for  a  breach  of  the  coyenant  of  warranty, 
where  the  warrantee  has  been  evicted,  the  measure  of  damages,  as  a  general 
rule,  is  the  value  of  the  land  as  agreed  upon  at  the  time  of  the  conveyance, 
with  interest  thereon,  together  with  such  reasonable  costs  and  expenses' as  he 
has  fairly  and  in  good  faith  incurred  in  defending  his  title  and  in  resisting 
eviction. 

2.  Samk — Interest  on  Consideration  -VIonet. 

Interest  upon  the  consideration  money  is  given  to  counterbalance  the  mesne 
profits  which  the  real  owner  may  recover,  and  therefore,  for  such  time  as  the 
warrantee  occupies  and  enjoys  the  use  of  the  premises  without  liability  to  the 
owner  of  the  paramount  title,  no  interest  is  recoverable. 

3.  Same— Tax  Titlk— Recovery  op  Taxes  Paid. 

The  vendor  of  the  land  held  under  tax  deed,  and  in  an  action  wherein  the 
judgment  of  eviction  was  rendered,  the  vendee  recovered  from  the  owner  of 
the  paramount  title  all  taxes  paid  by  the  vendor,  with  interest  at  the  statutory 
rate  up  to  the  time  of  eviction.  Held^  that  the  amount  so  received  by  the  vendee 
should  be  allowed  to  the  vendor  in  reduction  of  the  damages  for  the  breach  of 
his  covenant  of  warranty. 

Error  from  Atchison  county. 

Action  brought  by  Gottleib  Wolf  against  W.  B.  Stebbins  to  re- 
cover damages  for  a  breach  of  the  covenant  of  warranty  in  a  deed 
of  real  estate  from  plaintifif  todefendant»  situate  in  Doniphan  county, 
Kansas.  The  action  was  tried  in  the  district  court  of  Atchison 
county,  without  a  jury,  at  its  November  term,  A.  D.  1883,  upon  an 
agreed  statement  of  facts,  which  are  as  follows : 

"(1)  That  the  land  described  in  the  plaintiff's  petition  was  subject  to  tax- 
ation for  the  year  1871,  and  assessed,  and,  the  taxes  remaining  unpaid,  was 
sold  for  such  taxes  on  the  first  Tuesday  of  May,  1872,  and  at  such  sale  was 
purchased  by  said  G.  I.  &  W.  R.  Stebbins,  then  partners  in  business  under 
said  name. 

"(2)  That  on  the  eighteenth  day  ot  jTovember,  1875,  the  county  clerk  of 
Doniphan  county,  Kansas,  made,  executed,  acknowledged,  and  delivered  to 
said  G.  I.  and  W.  B.  Stebbins  a  tax  deed  to  said  premises,  which  deed  w;is 
recorded  in  the  ofRceof  the  register  of  deeds  of  said  Doniphan  county,  on  the 
twentieth  day  of  November,  1875,  but  which  deed  was  held  to  be,  by  the  dis- 
trict court  of  said  county,  void  upon  its  face,  and  set  Jiside;  that  said  G.  I. 
and  W.  K.  Stebbins  obtained  another  tax  deed  to  said  premises  from  said  clerk, 
in  due  form,  on  November  30,  1876,  which  wsia  also  set  aside  as  defective; 
that  said  Stebbins  paid  the  subsequent  Uixes  on  said  land,  for  each  year,  down 
to  and  including  tlie  first  half  of  the  year  1876,  under  and  by  virtue  of  the 
tax-sale  certificate  and  deed. 

"(3)  That  at  the  date  of  said  sale  for  taxes  and  tox  deeds,  and  prior  and 
subsequent  thereto,  the  original  or  patent  title  to  said  land  was  in  Elizabeth 
W.  Long. 

"(4)  That  at  the  September  term  of  the  district  court  of  Doniphan  county, 
Kansas,  A.  D.  1876,  said  G.  I.  and  W.  R.  Stebbins  obtained  a  judgment  and 
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decree  against  said  Elizabeth  W.  Long,  in  a  suit  therefor,  quieting  their  title 
to  said  land,  and  excluding  said  Long  from  all  interest,  therein. 

**(5)  On  the  twenty-fifth  day  of  November.  1876,  said  G.  I.  ^nd  W.  R.  Steb- 
bins  sold  said  real  estate  to  tlie  plaintiff  herein,  Gottleib  Wolf,  for  the  con- 
sideration of  three  huodred  and  seventy-five  dollars,  of  which  sum  ;$25  in 
cash  was  paid  at  the  time  of  said  sale,  and  said  Wolf  and  wife  gave  to  said 
W.  R.  Stebbins  their  note  and  mortgage  on  said  land  for  $350,  balance  of  pur- 
chase money,  and  on  same  day  said  G.  L  and  W.  R.  Stebbins  executed  and 
delivered  to  said  Wolf  a  deed  of  general  warranty  to  said  land,  a  true  copy  of 
which  is  attached  to  plaintiff's  petition  as  an  exhibit;  that  said  mortgage 
for  $350  residue  was  assigned  to  Brown  &  Bier,  which  was  subsequently 
paid  out  of  moneys  recovered  from  said  Long  for  taxes  paid  on  said  land,  and 
the  interest  thereon. 

"(6)  On  August  23, 1877,  said  Elizabeth  W.  Long  filed  her  motion  in  the 
district  court  of  Doniphan  county,  Kansas,  to  vacate  and  set  aside  said  judg- 
ment and  decree  obtained  by  said  G.  I.  and  W.  R.  Stebbins,  quieting  their 
title  to  said  land,  as  irregular  and  void,  and  at  the  September  term  of  said 
court,  1877,  upon  due  notice  to  said  Stebbins,  and  hearing,  said  motion  was 
sustained,  and  said  judgment  and  decree  vacated  and  set  aside. 

"(7)  On  April  27, 1879,  Elizabeth  W.  Long  filed  her  petition  in  the  district 
court  of  Doniphan  county,  Kansas,  against  Gottleib  Wolf,  plaintiff  herein,  tlieu 
in  possession,  to  recover  said  land,  and  the  rents  and  profits  thereof,  and  on  the 
final  trial,  had  in  said  court  on  the  sixteenth  day  of  September,  1881.  at  the 
September  term  of  said  court,  1881,  the  said  Long  obtained  judgment  and 
decree  for  the  title  and  possession  of  said  land,  and. ad  judging  the  title  and 
right  of  possession  to  be  in  said  Long;  the  court  denying  and  refusing  the 
claim  of  said  Long  for  rents  and  profits  of  said  land  prior  to  the  notice  by 
service  of  summons  on  said  Wolf  in  said  action,  to-wit.  May  27,  1879,  and 
adjudging  that  said  Wolf  was  entitled  to  the  benefit  of  the  occupying  claim- 
ant's law  for  all  permanent  improvements  made  on  said  land»  and  to  all 
taxes  paid,  and  interest  thereon,  before  said  Long  should  be  let  into  posses- 
sion; that  said  Wolf  was  evicted  from  said  lands  by  judgment  of  said  court 
on  April  1,  A.  D.  1882. 

"(8)  The  certified  copy  of  the  journal  entry  of  the  judgment  and  decree 
in  said  cause,  in  said  court,  and  the  verdict  and  the  assessment  of  the  sher- 
iff's jury,  with  the  orders  and  the  judgment  of  the  court  thereon,  and  re- 
ceipts for  moneys  paid,  is  hereto  attached,  and  agreed  to  be  correct;  but  the 
same  is  to  be  introduced  in  evidence  as  part  of  the  facts  in  the  case,  upon 
ruling  of  the  court  that  the  same,  or  some  portion  or  portions  thereof,  is 
competent  and  relevant  and  material  evidence  in  this  case,  and  then  only  such 
competent  part  shall  be  admitted. 

"(9)  That  said  note  and  mortgage  for  $350  and  interest,  the  whole 
amounting  to  $398.50,  which  was  given  by  Wolf  and  wife  to  said  W.  R.  Steb- 
bins, and  by  him  assigned  to  said  Brown  &  Bier,  was  paid  in  full  by  said 
Wolf  out  of  moneys  received  from  said  Long  for  taxes  paid  on  said  land  by 
said  Wolf  and  grantors,  and  for  improvements  thereon ;  that  said  Wolf  also 
paid  costs  in  said  action  amounting  to  $164.70;  that  said  Wolf  expended  in 
time  and  money,  while  attending  said  trial,  the  sum  of  S30. 

"(10)  That  when  said  suit  of  Long  y.  said  WoJfwsiS  commenced  for  the 
purpose  of  evicting  said  Wolf  from  said  land,  and  Wolf  duly  and  legally  noti- 
fied said  W.  R.  Stebbins  to  defend  said  suit,  which  notice  said  W.  R.  Steb- 
bins complied  with,  and  defended  the  same  for  himself,  in  the  name  of  said 
Wolf — F.  D.  Mills,  Esq.,  appearing  as  said  Stebbins'  attorney;  that  said  W. 
R.  Stebbins  paid  all  attorney's  fees  and  costs  in  said  suit,  including  fees  and 
costs  in  the  supreme  court,  except  the  $164.70  costs  as  aforesaid;  that  said 
Wolf  received  the  sum  of  $234.70  in  money  out  of  money  recovered  from  said 
Long  for  taxes  paid  and  for  improvements  made  on  said  land,  of  which 
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amount— S234. 70 — S105  was  for  improvements  made  on  said  land  by  said  Wolf. 
Said  amount  of  $234.70  is  included  in  the  receipts  mentioned  in  the  eighth 
statement  of  facts. 

"(11)  That  tlie  whole  amount  of  taxes  paid  on  said  land  by  said  Stebbins 
and  said  Gottleib  Wolf,  togetlier  with  interest  as  allowed  by  law,  and  recov- 
ered of  said  Long  in  said  case,  is  the  sum  of  $692.90,  which  amount  includes 
also  costs  of  tax  deeds  and  recording  same;  that  the  amount  of  said  t^xes 
paid  by  said  Wolf,  together  with  the  interest  thereon  allowed  by  law.  is 
$129.08;  that  the  amount  of  said  taxes  paid  by  said  Stebbins,  together  with 
interest  thereon  at  the  rate  of  fifty  per  cent,  per  annum  from  date  of  pay- 
ment up  to  and  including  November  30, 1876,  is  $277.12;  that  said  last-men- 
tioned sum  of  $277.12,  with  interest  thereon  from  said  November  30,  1876, 
to  September  16,  1881,  at  the  rate  of  20  per  cent,  per  annum,  amounts  to 
$543.17;  from  September  16,  1881,  to  April  1,  1882,  is  the  sum  of  $20.60. 

"(12)  That  the  value  of  said  lands,  with  the  improvements  thereon,  at  the 
ilate  of  eviction,  April  1,  1882,  was  the  sum  of  $2,300. 

^'(13)  That  the  value  of  the  improvements  put  upon  said  property  and  lands 
by  said  Wolf,  plaintiff  herein,  since  November  25,  1876,  and  prior  to  date  of 
<;ommencement  of  said  suit  by  said  Long  to  evict  said  Wolf»  to-wit.  May 
27, 1877,  is  $706." 

In  addition  to  the  facts  above  stated,  there  was  submitted  portions 
of  the  record  in  the  case  of  Long  y.  Wolf^  and  which  are  referred  to 
in  the  eight  paragraph  of  the  above  statement.  Upon  the  facts  thus 
agreed  to  and  submitted,  the  court  made  the  following  conclasions  of 
law: 

^*(1)  The  plaintiff  is  entitled  to  recover  of  said  defendant  the  sum  of 
$97.88,  being  the  excess  of  the  purchase  price  of  the  land  over  the  defend- 
ant's lien,  and  the  interest  thereon. 

"(2)  The  plaintiff  is  also  entitled  to  interest  on  said  sum  at  the  rate  of  7 
per  cent,  per  annum  from  November  26,  1876,  up  to  the  present  time,  being 
$47.58.  I 

"{d)  The  plaintiff  is  also  entitled  to  recover  of  the  said  defendant  the  sum 
of  $194.70,  being  $164.70  costs  and  $30  for  time  and  expenses,  with  interest 
thereon  from  the  commencement  of  this  action  up  to  the  present  time,  being 
$17.33. 

"(4)  The  plaintiff  is  also  entitled  to  recover  of  said  defendant  the  costs  of 
this  action. 

"(5)  The  plaintiff  is  not  entitled  to  recover  of  said  aefendant  any  otlier  or 
further  sum  whatever  than  these  mentioned  in  conclusions  of  law  1,  2,  3, 
and  4." 

Motions  were  made  by  both  the  plaintiff  and  the  defendant  for  a 
new  trial,  which  were  overruled.  The  court,  after  modifying  the  find- 
ing of  the  amount  due  plaintiff  by  adding  the  sum  of  $4.40  for  in- 
terest upon  the  costs  and  expenses  paid  by  the  plaintiff,  entered  judg- 
ment in  his  favor  for  the  sum  of  $361.49.  Both  of  the  parties  ex- 
cepted to  the  rulings  of  the  court,  and  bring  the  case  here  for  review. 

Mills  dt  Wells,  for  plaintiflE  in  error. 

Hudson  dt  Tufts,  for  defendant  in  error.  , 

Johnston,  J.  One  of  the  disputed  points  in  this  case  is  in  regard 
to  the  measure  of  dam'ages  for  a  breach  of  the  covenant  of  warranty 
in  the  conveyance  of  real  estate.  The  land  was  purchased  from  Steb- 
bins by  Gottleib  Wolf  on  November  26,  1876|  and  the  consideration 
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agreed  to  be  paid  was  $375.  He  held  possession  of  the  land  from 
that  time  until  April  1,  1882,  when  he  was  evicted  by  the  owner  of 
the  paramount  title,  Elizabeth  Long.  The  value  of  the  land  at  the 
time  of  the  eviction  was  $2,300. 

Wolf  insists  that  the  measure  of  damages  is  the  value  of  the- land 
at  the  time  of  eviction,  while  the  other  party  contends  that  the  agreed 
value  of  the  land  at  the  time  it  was  conveyed  is  the  true  rule  for  as- 
sessing the  damages.  The  latter  theory  is  substantially  the  one 
adopted  by  the  trial  court.  It  was  held  that  the  purchaser  was  en- 
titled to  the  consideration  paid  for  the  land,  with  interest  thereon 
from  the  time  of  conveyance,  together  with  reasonable  costs  and  ex- 
penses incurred  by  the  purchaser  in  defending  his  title,  allowing  the 
vendor  credit  for  such  benefits  as  the  purchaser  derived  from  the  con- 
veyance, and  for  which  he  was  not  answerable  to  the  owner  of  the 
paramount  title. 

There  is  some  conflict  of  decision  upon  the  rule  for  assessing  dam- 
ages in  such  a  case,  but  the  weight  of  authority  supports  the  theory 
which  the  court  below  adopted.  Bawle,  Gov.  (4th  Ed.)  242,  and  cases 
cited;  3  Washb.  Real  Prop.  423;  2  Suth.  Dam.  280;  1  Sedg.  Dam. 
338,  and  note. 

In  this  country  the  value  of  land  fluctuates,  and  is  frequently  en- 
hanced to  an  enormous  extent.  The  construction  of  a  railroad  near 
to,  or  the  building  of  a  town  upon,  the  land,  or  other  adventitious 
circumstances  occurring  between  the  sale  and  the  discovery  of  the  de- 
fective title,  might  enhance  its  value  a  hundred  fold,  and  to  require 
the  vendor  to  pay  such  increased  value  would  be  a  hardship  and  an 
injustice.  The  rule  measuring  tbe  damages  by  the  value  of  the  land, 
as  agreed  upon  by  the  parties  at  the  time  of  its  alienation,  is  more 
reasonable  and  just,  and  while  this  general  rule  is  subject  to  modifi- 
cation by  circumstances,  we  think  it  is  applicable  to  the  facts  in  this 
case. 

The  plaintiff  in  error,  W.  R:  Stebbins,  complains  of  the  rulings  of 
the  court — First,  in  allowing  Wolf  interest  on  the  consideration  money 
for  the  whole  time  from  the  date  of  the  deed  till  the  eviction;  and, 
second,  in  failing  to  set  oflF  the  full  benefits  which  Wolf  derived  from 
the  tax  lien,  and  the  moneys  paid  thereon  by  Long  in  the  ejectment 
actfon,  in  reduction  of  damages  in  this  action. 

In  respect  to  interest  on  the  purchase  price  of  the  land,  it  appears 
that  Wolf  entered  upon  and  held  possession  of  the  land  from  the  time 
of  its  purchase  down  until  April  1 ,  1882,  when  he  was  evicted  in  the 
suit  brought  against  him  by  Elizabeth  Long.  In  that  action  he  was 
held  to  account  to  Long  for  the  rents  and  profits  of  the  land  from  the 
service  of  the  summons  on.  May  27, 1879.  From  the  time  of  the  sale 
until  the  last-named  date,  the  rents  and  profits  arising  from  his  pos- 
session and  use  of  the  land  amounted  to  $160.  Ho  was  not  required 
to  account  to  Long  for  the  use  of  the  land  during  this  period,  and  as 
interest  is  given  to  counterbalance  the  claim  of  the  true  owner  for 
v.7p,no.9 — 35 
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mesne  profits,  we  think  Wolf  ought  not  to  recover  interest  on  the 
consideration  money  while  he  had  the  use  of  the  premises  free  of  ex- 
pense. The  rule  in  regard  to  the  recovery  of  interest  as  an  item  of 
damages  has  been  well  stated  as  follows : 

"Interest  is  not  recovered  when  the  premises  have  been  occupied  by  the 
warrantee,  and  he  has  not  accounted  nor  is  accountable  for  the  rents  and 
profits.  It  would  be  unjust.  He  who  buys  a  farm,  or  liouse  and  lot,  agrees 
to  part  with  the  use  of  the  consideration  forever,  for  the  use  of  the  farm,  or 
house  and  lot,  forever.  As  long  as  he  has  the  use  of  the  farm,  or  house  and 
lot,  so  long  should  the  seller  have  the  use  of  the  consideration.  In  such  case, 
the  use  and  occupation  are  presumed  to  be  equal  to  the  use  of  the  purchase 
money,  and  if  not,  the  grantee  has  no  ground  for  complaint  while  lie  is  un- 
disturbed in  the  enjoyment  of  that  for  which  he  was  content  to  pay  the 
purchase  money."  2  Suth.  Dam.  300.  See,  also,  Combs  v.  Tarltori's  AdmWSf 
2  Dana,  465;  Wead  v.  Larkin,  49  111.  99;  Thompson's  Heirs  v.  JoneSj  11  B. 
Mon.  365;  Clark  v.  Parr,  14  Ohio,  121;  Whitimg  v.  Dewey,  15  Pick.  428;  2 
Wait.  Act.  &  Def.  401. 

We  think,  therefore,  that  Wolf  ought  to  be  limited  in  his  recovery 
of  damages,  on  account  of  interest  on  the  purchase  money,  to  that 
which  would  accrue  after  the  service  of  the  summons  upon  him  in 
the  ejectment  action,  during  which  time  he  was  held  to  account  for 
mesne  profits  arising  from  the  use  and  occupation  of  the  premises, 
and  which  amounts  to  $74.67. 

Upon  the  other  assignment  of  error  by  Stebbins,  the  agreed  facts 
show  that  Stebbins  held  the  land  under  a  tax  deed.  The  lands  were 
sold  to  him  for  the  unpaid  taxes  of  1871,  and  he  paid  the  subsequent 
taxes  and  charges  on  the  lands  down  to  and  including  the  semi- 
annual payment  of  taxes  in  1876.  After  that  time  the  taxes  levied 
against  the  land  were  paid  by  Wolf.  In  the  ejectment  action,  in 
which  the  judgment  of  eviction  was  rendered,  Wolf  not  only  received 
the  benefit  of  all  lasting  and  valuable  improvements  made  upon  the 
land,  but  he  recovered  from  Long,  upon  the  tax  lien  against  the  prem- 
ises, the  totaLsum  of  $692.90.  Of  this  sum,  $563.77  was  paid  to 
him  by  reason  of  the  taxes  which  Stebbins  had  paid  upon  the  land, 
and  the  liberal  interest  allowed  thereon  by  the  statute  of  the  state. 
The  court,  however,  did  not  allow  Stebbins  this  amount  in  reduction 
of  damages  for  the  breach  of  the  warranty,  but  only  credited  him  with 
$277.12,  being  the  amount  of  Stebbins'  tax-title  interest  in  the  land 
at  the  time  of  its  sale.  In  this,  we  think,  there  was  error.  Gener- 
ally, the  warrantor  is  entitled  to  all  the  benefits  which  the  purchaser 
derives  from  the  defective  conveyance,  in  reduction  of  the  amount  of 
recovery  against  him  for  a  breach  of  the  warranty.  It  was  solely  by 
reason  of  the  tax  title  and  interest  conveyed  by  Stebbins  that  Wolf 
received  so  large  a  sum  of  money  from  Long. 

The  statute  for  the  recovery  of  taxes  provides  that  where  the  holder 
of  a  tax  deed,  or  any  one  claiming  under  him  by  virtue  of  such  deed, 
is  defeated  in  an  action  for  th.e  recovery  of  the  land  sold,  the  success- 
ful party,  before  being  let  into  possession,  shall  be  required  to  pay  to 
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the  other  party  not  only  the  amount  of  the  taxes,  interest,  and  costs 
which  have  accrued  up  to  the  date  of  the  tax  deed«  but  also  interest 
thereafter  on  the  total  amount  at  the  high  rate  of  20  per  cent,  per 
annum.  The  tax  interest  or  lien  conveyed  to  Wolf  by  Stebbins 
rapidly  increased  on  account  of  this  large  rate  of  interest.  It  was  a 
benefit  which  flowed  directly  from  the  defective  conveyance  made  to 
Wolf,  and  as  he  is  not  held  to  account  for  this  benefit  to  any  one  else, 
it  should  be  considered  in  assessing  the  damages  in  a  suit  upon  the 
covenant  of  warranty  against  the  vendor.  King  v.  Kerr,  5  Ohio,  155 ; 
Booker's  Adm'r  v.  BelVs  Ex'rs,  3  Bibb,  173.  We  are  therefore  of  opin-  , 
ion  that  Stebbins  is  entitled  to  a  credit,  by  way  of  reduction  of  damages, 
to  the  taxes  paid  by  him,  together  with  all  interest  which  had  accrued 
thereon  up  to  the  time  of  judgment  in  the  action  wherein  these  taxes 
And  interest  were  paid  to  Wolf. 

We  are  further  of  the  opinion  that  the  item  of  $194.70,  allowed  by 
the  trial  court  to  Wolf  for  costs  and  expenses,  was  incurred  by  him 
in  good  faith  in  defending  the  ejectment  action  brought  by  Long 
against  him,  and  is  a  reasonable  and  proper  charge  against  the  de- 
fendant in  this  case.  Measuring  the  damages,  then,  by  the  rules 
stated,  we  find,  under  the  agreed  statement  of  facts,  that  the  items  of 
damages  chargeable  against  Stebbins,  at  the  time  of  the  eviction  of 
Wplf ,  are  as  follows : 

The  purchase  price  of  the  land  at  the  time  of  sale,  -  -  -     $375  OO 

Interest  on  the  purcliase  price  from  May  27,  1879,        -  -  74  67 

Costs  and  expenses  in  defending  suit  wherein  judgment  of  eviction 

was  rendered,  -.-•...       194  70 


Total, $644  37 

Deduct  amount  received  by  Wolf  for  taxes  paid  by  Stebbins,  and  in- 
terest thereon,  -.-•---       553  77 


Amount  due  Wolf  April  1,  1882.  -  -  •  S  80  60 

Wolf  is,  therefore,  only  entitled  to  a  judgment  for  this  balance,  to- 
gether with  the  interest  thereon  at  7  per  cent,  until  November  12, 
1883,  the  date  of  judgment  in  this  case,  which  amounts  to  $89.66. 
The  judgment  of  the  district  court  will  therefore  be  modified  by 
awarding  judgment  in  favor  of  the  plaintiff,  Wolf,  for  $89.66.  The 
costs  in  this  court  will  be  divided. 

(All  the  justices  concurring.) 
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(34  Kan.  42) 

BuRCHFiELD  and  others  v.  Haffet. 

Filed  July  9, 1886. 

1.  Bond  — Action  for  Breach  of  Contract  to  Carry  Mail  — Mbasore  of 

Damages. 

Where  a  party  sublets  a  contract  to  another  person  to  carry  the  United  States 
mail  over  a  specified  route,  and  the  subcontractor  executes  a  penal  bond,  with 
sureties,  that  he  will  fully  and  faithfully  perform  the  mail  service  as  provided 
in  his  contract,  and,  after  carrying  the  mail  a  short  time,  refuses  and  ceases  to 
carry  the  mail,  without  giving  any  notice  to  the  original  contractor,  and  the 
contract  is  canceled  by  the  post-otfice  department  of  the  United  States  in  ac- 
'  cordance  with  the  rules  of  the  department,  the  original  contractor  is  entitled 
to  recover  from  the  sureties  on  the  bond,  as  his  measure  of  damages,  the  amount 
he  would  have  received  from  the  United  States  during  the  time  the  subcon- 
tractor was  to  carry  the  mail,  according  to  the  terms  of  his  contract,  from  the 
time  he  ceased  to  carry  the  same,  less  the  amount  he  was  lo  pay  for  the  service, 
not  to  exceed  the  penalty  of  the  bond,  with  interest  thereon  at  the  rate  of  7  per 
cent,  per  annum  from  the  time  the  original  contractor  made  demand  of  such 
sureties  therefor. 

2.  Same— Interest. 

In  an  action  on  a  penal  bond,  interest,  as  damages,  may  be  allowed  beyond 
the  penalty.    The  penalty  Ls  the  limit  of  liability  ai  the  time  of  the  breach  of 
the  bond.    The  law  gives  interest  for  the  delay  in  payment,  and  therefore  foi 
the  misconduct  of  the  sureties. 
8.  Same— Case  Overrxjled. 

Simmons  V ,  Garrettf  McCahon,  82,  (Dassler's  Ed.  1  Ean.  511,)  overruled. 

Error  from  Greenwood  county. 

Action  commenced  June  8,  1883,  by  C.  J.  Haffey  against  H.  B. 
Gurnsey,  J.  Q.  Burchfield,  I.  A.  Powell,  S.  B.  Oberlander,  H.  A.  Lau- 
man,  Thomas  Farrell,  and  J.  E.  Allen,  to  recover  $300,  with  interest 
from  October  1,  1880,  at  7  per  cent,  per  annum.  In  his  petition 
Haffey  alleged  the  execution  of  the  following  contract : 

"  VVitnesseth,  that  I,  H.  B.  Gurnsey.  have  this  day  agreed,  and  by  this  in- 
strument do  bind  myself  unto  C.  J.  Haffey,  to  caiTy  the  United  States  mail 
from  Elk  Falls  to  Howard,  on  route  No.  83,239,  state  of  Kansas,  commenc- 
ing on  the  nineteenth  day  of  May,  1880,  and  ending  on  the  thirty-first  day  of 
June,  1882,  performing  said  services  according  to  the  schedule  ordered  by  the 
post-offlce  department  for  said  route. 

"Now,  in  consideration  of  the  above  being  fully  and  faithfully  performed, 
then  it  is  agreed  by  the  said  C,  J.  Haffey  that  he  will  pay  or  cause  to  be  paid 
to  the  said  H.  B.  Gurnsey  the  sum  of  one  dollar  per  annum. 

."H.  B.  GtJUNSEY. 

"Signed  this  nineteenth  day  of  May,  1880,  before  me,  clefk  of  the  district 
court,  Elk  county,  Kansas.  Asa  Thompson,  Clerk." 

[Seal] 

And  also  the  following  bond : 

"Whereas,  H.  B.  Gurnsey,  of  Elk  Falls,  Kansas,  has  entered  into  an  agree- 
ment with  C.  J.  Haffey,  of  Eureka,  Kansas,  to-wit,  to  carry  the  United  States 
mail  from  Elk  Falls  to  Howard,  on  route  No.  33,289,  state  of  Kansas,  for  the 
sum  of  one  dollar  per  annum,  commencing  on  the  nineteenth  day  of  May, 
1880,  and  ending  on  the  thirty-first  day  of  June,  1882:  Therefore,  we,  H. 
B.  Gurnsey,  as  principal,  and  J.  Q.  Burchfield,  1.  A.  Powell,  S.  B.  Oberlander. 
H.  A.  Lauman,  Thomas  Farrell,  and  J.  E.  Allen,  as  sureties,  do,  by  this  in- 
strument, firmly  bind  ourselves,  our  heirs,  and  assigns,  in  the  sum  of  three 
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hundred  dollars,  in  good  and  lawful  money  of  the  United  States,  to  be  paid 
to  0.  J.  Haffey,  his  heii-s  or  assigns,  on  demand:  provided,  however,  that 
if  the  said  H.  B.  Gurnsey  fully  and  faithfully  perform  the  mail  service  herein 
described,  then  this  bond  becomes  null  and  void;  otherwise,  to  remain  in  full 
force.  H.  B.  Gurnsey. 

"I.  A.  Powell. 

"H.  A.  Lauman. 

"J.  E.  Allen. 

"J.  Q.  BmtCHFIELD. 

"S.  B.  Oberlander. 
"Thos.  Tarrell. 
"Signed  on  this  nineteenth  day  of  May,  1880,  before  me,  clerk  of  the  dis- 
trict court,  Elk  county,  Kansas. 

[Seal]  "Asa  Thompson,  Clerk." 

Gurnsey  carried  the  mail  a  short  time,  and  then  declined  to  comply 
farther  with  the  terms  of  the  contract.  A  few  days  after  Gurnsey 
ceased  to  carry  the  mail,  the  post-office  department  canceled  the  con- 
tract, and  plaintiff  demanded.damages  on  account  of  the  cancellation 
of  the  contract.  To  this  petition  the  defendant  interposed  a  de- 
murrer, which  was  overruled ;  and  they  then  answered,  admitting  the 
execution  of  the  bond,  but  denied  all  the  other  allegations  of  the  pe- 
tition. They  also  objected  to  the  introduction  of  any  evidence  under 
the  petition,  for  the  reason  that  it  stated  no  cause  of  action.  Trial 
at  the  December  term  for  1883,  before  the  court  with  a  jury.  The  * 
jury  returned  a  verdict  for  plaintiff  for  $358.35.  Defendants  filed 
a  motion  for  a  new  trial,  which  was  overruled,  and  judgment  entered 
upon  the  verdict.     Defendants  excepted,  and  bring  the  case  here. 

S.  S.  Kirkpatrick,  for  plaintiffs  in  error. 

Clogston  d  Fuller ^  for  defendant  in  error. 

HoRTON,  C.  J.  Upon  the  trial,  the  court  charged  the  jury  as  fol- 
lows : 

"If  you  find  from  the  evidence  that  Gurnsey  did  not  notify  Haffey  of  his 
failure  to  comply  with  the  terms  of  his  contract,  and  that  Haffey  wjis  not  in- 
formed of  that  fact  until  he  received  notice  that  his  contract  had  been  can- 
celed, the  measure  of  his  damages  is  the  amount  he  would  have  received  from 
the  United  States  during  the  time  Gurnsey  was  to  carry  the  mail,  according 
to  the  terms  of  his  contract,  from  the  time  he  ceased  to  carry  the  same,  less 
the  amount  he  was  to  pay  Gurnsey  for  said  service,  not  to  exceed  the  sum  of 
three  hundred  dollars,  with  interest  thereon  at  the  rate  of  seven  per  cent, 
per  annum  from  the  time  Haffey  made  demand  of  the  defendants  therefor." 

Complaint  is  made  of  this  direction.  We  do  not  think  the  jury 
were  misdirected.  Haffey  was  entitled,  as  his  damages,  to  what  he 
lost  by  the  refusal  of  Gurnsey  to  perform  his  contract  of  May  19, 
1880,  not  exceeding  the  amount  of  the  bond.  He  had  no  opportunity 
to  supply  the  service  after  Gumsey*s  refusal.  When  they  signed  the 
bond  the  sureties  should  have  known  that  under  the  rules  of  the 
post-office  department,  if  the  mail  was  not  carried  as  provided  by 
the  contract,  the  contract  might  be  canceled.  There  is  a  conflict  in 
the  authorities  upon  the  question  of  allowing  interest  as  damages  be- 
yond the  penalty  of  the  bond.     The  weight  of  American  authority. 
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however,  is  in  favor  of  allowing  interest.     Sutherland,  in  his  work  on 
Damages,  says: 

•*The  penalty  is  the  limit  of  liability  at  the  time  of  the  breach.  Tuterest  is 
afterwards  given,  not  on  the  ground  of  contract,  but  as  damages  for  its  vio- 
lation ;  for  delay  of  payment  after  the  duty  to  pay  damages  for  bteach  of  the 
condition  to  the  amount  of  the  penalty  had  attached."  Volume  2,  pp.  14-19. 

In  the  notes  to  Sedgwick  on  Damages  it  is  stated : 

"In  the  case  of  debt  on  bonds  for  the  payment  of  money  only,  it  seems 
now  settled  that  interest  may  be  recovered  after  default  even  though  it  ex- 
ceeds the  penaltv,  and  whether  the  action  be  against  principal  or  surety." 
Volume  2,  (7th  Ed.)  261-264. 

The  penalty  of  the  bond  covers  the  misconduct  of  the  principal; 
bnt  the  interest  allowed  on  the  penalty  is  for  the  misconduct  of  the 
sureties, — for  the  delay  in  payment.  If  the  damages  were  paid  when 
dae  they  would  have  earned  interest.     The  statute  provides: 

"Creditors  shall  be  allowed  to  receive  interest  at  the  rate  of  seven  percent., 
per  annum,  when  no  other  rate  of  interest  is  agreed  upon,  for  any  money 
after  it  becomes  due;  *  ♦  *  and  for  money  due  and  withheld  by  an  un- 
reasonable and  vexatious  delay  of  payment."  Section  1,  c.  51,  Comp.  Laws 
1879. 

The  authorities  upon  the  question  of  allowing  interest,  even  though 
it  exceeds  the  penalty,  are  collected  in  the  notes  to  the  text  cited,  and 
to  them  we  refer.  Our  attention  is  called  to  the  case  of  Simmons  v. 
Garrett,  McCahon,  C2.  In  view  of  the  provisions  of  the  present  stat- 
ute concerning  interest,  and  the  weight  of  the  current  authorities, 
that  decision,  rendered  over  20  years  ago,  is  not  satisfactory  to  us, 
and  therefore  must  be  overruled. 

We  have  examined  the  other  questions  submitted,  but  find  nothing 
tenable  against  the  rulings  of  the  trial  court.  • 

The  judgment  of  the  district  court  must  be  affirmed. 

(All  the  justices  concurring.) 


(33  Kan.  726) 

McGoNiGLE  V.  Atchison. 
Filed  July  9,  1886. 

1.  Trespass — Bringing  Sand  from  Missouri  into  Kansas. 

Where  a  mere  wrong-doer  enters  upon  land  in  the  stale  of  Missouri  and  severs 
sand  therefrom,  and  transports  it  to  Kansas,  and  there  converts  it  to  his  own 
use,  the  sand  remains  the  property  of  the  owner  of  the  land  up  to  the  time  of 
tlie  conversion,  and  he  may  afterwards  recover  from  the  wrong-doer  the  value 
of  the  sand  in  an  action  brought  in  Kansas,  such  action  being  transitory. 

2.  Same— Defense. 

And  in  sucli  action  the  plaintift  may  recover  notwithstanding  the  fact  that 
the  petition  may  state  facts  sufficient  to  constitute  a  cause  of  action,  not  only 
in  the  nature  of  trespass  de  bonis  asportatis  and  trover,  but  also  in  the  nature  of 
trespass  guare  dausum  fregit. 

3.  Same— Waiver  op  Tort— Recovery  op  Value  op  Sand. 

In  such  action  the  plaintiff  may  waive  so  much  of  the  tort  as  relates  to  the 
trespass  upon  the  real  estatCi  and  ask  to  recover  only  for  the  value  of  the  sand. 


Digitized  by 


Google 


Kan.]  m'gonigle  v,  atchison.  651 

Hirror  from  Leavenworth  county. 

Tho8,  P.  Fenlon,  for  plaintiff  in  error. 

cT*.  H.  Oilpatrick  and  Lucien  Baker,  for  defendant  in  error. 

Valentine,  J.  This  case  has  been  brought  to  this  court  upon  a 
'*case  made"  which  is  a  model  of  brevity  and  clearness,  and  reflects 
great  credit  upon  the  able  counsel  who  prepared  it.  The  case  has 
also  been  very  ably  presented  to  this  court  by  counsel  oh  both  sides, 
and  if  we  should  err  in  its  decision  it  will  not  be  their  fault.  The 
amount  involved  in  this  controversy  seems  to  be  small  and  trifling, 
but  the  principles  involved  are  supposed  to  be  of  vital  importance; 
and  counsel  for  plaintiff  in  error,  defendant  below,  says  that  the  de- 
cision of  the  case  involves  the  .possible  liability  for  not  only  many 
dollars,  but  many  hundreds  of  thousands  of  dollars.  We  have,  there- 
fore, given  the  case  a  very  careful  consideration. 

The  record  of  the  case,  as  presented  to  this  court,  shows  that,  on 
October  4, 1883,  David  Atchison  filed  his  petition  in  the  district  court 
of  Leavenworth  county,  Kansas,  in  which  petition  he  alleged,  among 
other  things,  that  he  was  then,  and  had  been  for  more  than  five  years, 
the  legal  and  equitable  owner  of  a  certain  piece  of  land,  describing  it, 
situated  in  Piatt  county,  state  of  Missouri,  and  being  on  what  is  com- 
monly known  as  "Leavenworth  Island;"  that  the  defendant,  George 
McGonigle,  did,  on  or  about  March  1,  1883,  unlawfully  and  wrong- 
fully enter  upon  said  premises  and  dig  sand  thereon,  and  remove, 
take,  and  carry  away  to  the  city  of  Leavenworth,  and  convert  and  ap- 
propriate the  same  to  his  own  use,  to-wit,  200,000  bushels,  of  the 
value  of  one  cent  per  bushel,  to  the  damage  of  the  plaintiff  in  the  sum 
of  $2,000,  and  prayed  judgment  for  the  sum  of  $2,000  and  costs.  To 
this  petition  the  defendant  answered,  the  answer  being  a  general  de- 
nial. Upon  the  issues  as  thus  made  the  cause  came  on  for  trial 
before  the  court  and  a  jury;  whereupon  ihe  defendant  objected  to  the 
introduction  of  any  testimony,  upon  the  ground  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  of  which  the 
district  court  had  jurisdiction.  This  objection  was  overruled  by  the 
court,  and  the  trial  proceeded,  and  resulted  in  a  verdict  for  the  plain- 
tiff of  one  dollar.  The  defendant  moved  for  a  new  trial  upon  the 
ground  of  error  of  law  occurring  at  the  trial  and  duly  excepted  to, 
which  motion  was  overruled,  and  the  defendant  excepted.  Judgment 
was  then  rendered  in  favor  of  the  plaintiff  and  against  the  defendant 
for  one  dollar  and  costs,  to  which  judgment  the  defendant  excepted, 
and  now  brings  the  case  to  this  court  for  review. 

Counsel  for  plaintiff  in  error  (defendant  below)  states  in  his  brief 
that  the  question  involved  in  this  case  is  as  follows :  "Is  this  a  local 
or  transitory  action  ?  Is  it  trespass  quare  clausum  /regit  or  trespass 
de  bonis  asportatis?"  We  think  the  question  may  be  more  properly 
stated  as  follows :  Do  the  facts  of  this  case  show  a  cause  of  action 
that  is  transitory  or  one  that  is  purely  local  ?  Or,  in  other  words, 
do  the  facts  in  this  case  show  a  cause  of  action  in  the  nature  of  tres- 


Digitized  by 


Google 


552  PACIFIC  REroBTEB.  [Kan. 

pass  de  bonis  asportatis,  or  trover,  on  the  one  side,  or  trespass  quare 
clausum  f regit f  on  the  other  side?  If  the  facts  show  a  cause  of  ac- 
tion in  the  nature  of  trespass  de  bonis  aspartatis,  or  trover,  then  the 
action  is  certainly  transitory;  but  if  they  show  only  a  cause  of  action 
in  the  nature  of  trespass  quare  clausum /regit ^  then  the  action  is  ad- 
mittedly local.  The  distinction  between  transitory  and  local  actions, 
both  at  common  law  and  under  the  Code,  is  generally  and  substan- 
tially as  follows :  ''If  the  cause  of  action  is  one  that  might  have  arisen 
anywhere,  then  it  is  transitory;  but  if  it  is  one  that  could  only  have 
arisen  in  one  place,  then  it  is  local.  Hence  actions  for  injuries  to 
real  estate  are  generally  local,  and  can  be  brought  only  where  the 
real  estate  is  situated,  while  actions  for  injuries  to  persons  or  to  per- 
sonal property,  or  relating  thereto,  are  generally  transitory,  and  may 
be  brought  in  any  county  where  the  wrong-doer  may  be  found. 

These  propositions,  we  suppose,  are  conceded.  But  the  real  con- 
tention between  the  parties  to  this  action  is  whether  the  real  and  sub- 
stantial grievance,  set  forth  by  the  plaintiff  as  the  foundation  for  his 
action,  is  one  which  related  merely  to  real  estate  or  one  which  may 
be  considered  as  fairly  relating  to  personal  property.  The  petition 
states  wrongs  relating  both  to  real  estate  and  to  personal  property.  It 
states  that  the  defendant  unlawfully  and  wrongfully  entered  upon  the 
plaintiff's  premises  in  Missouri,  and  dug  sand  thereon.  This,  of 
course,  was  a  wrong  relating  to  real  estate  only;  but  the  petition  also 
states  that  after  the  sand  was  severed  from  the  real  estate  the  defend- 
ant then  removed  the  same  to  Leavenworth  city,  Kansas,  and  there 
converted  and  appropriated  the  same  to  his  own  use ;  and  these  last- 
mentioned  wrongs  certainly  related  to  personal  property  only,  for  as 
soon  as  the  sand  was  severed  from  the  real  estate  it  became  personal 
property.  This  principle,  of  things  becoming  personal  property  when 
severed  from  the  realty,  is  universally  recognized  by  all  courts  and 
by  all  law  writers. .  Besides,  the  plaintiff  in  this  case,  after  alleging 
the  above-mentioned  wrongs,  then  asks  for  damages  only  for  the 
wrongful  conversion  of  the  sand,  which  was  personal  property,  and 
does  not  ask  for  damages  for  injuries  done  to  his  real  estate.  He 
seems  to  waive  all  the  wrongs  and  injuries  done  with  reference  to  his 
real  estate,  and  to  his  possession  thereof,  provided  the  digging  and 
the  removal  of  the  sand  was  any  injury  to  either,  and  sues  only  for 
the  value  of  the  sand  which  was  converted. 

We  think  it  is  true,  as  is  claimed  by  the  defendant,  that  the  peti- 
tion states  facts  sufficient  to  constitute  a  cause  of  action  in  the  nat- 
ure of  trespass  quare  clausum  /regit,  but  it  also  states  facts  suffi- 
cient to  constitute  a  cause  of  action  in  the  nature  of  trespass  de  bonis 
asportatis,  and  of  trover;  and  we  think  the  plaintiff  may  recover  upon 
either  of  these  latter  causes  of  action,  for  they  are  unquestionably 
transitory,  although  it  must  be  conceded  that  he  cannot  recover  upon 
the  former  cause  of  action,  for  it  is  admittedly  local  in  its  character, 
and  because  the  plaintiff  has  brought  his  action  in  a  jurisdiction  for- 
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eign  to  the  one  where  this  local  cause  of  action  arose.  But  as  the 
plaintiff  asks  no  relief  pertaining  specially  to  the  local  cause  of  ac- 
tion, but  only  such  as  may  be  given  upon  the  facts  of  the  transitory 
cause  of  action,  we  think  he  may  recover.  All  the  old  forms  of  action 
are  abolished  in  Kansas.  We  now  have  no  action  of  trespass  quare 
clausumfregit,  nor  of  trespass  de  bonis  aaportatis,  nor  of  trover,  but 
only  one  form  of  action,  called  a  civil  action.  Civil  Code,  §  10.  And 
under  such  form  of  action  all  civil  actions  must  be  prosecuted;  and 
all  that  is  nocessary  in  order  to  state  a  good  cause  of  action  under 
this  form  is  to  state  the  facts  of  the  case  in  ordinary  and  concise  lan- 
guage, without  repetition.  Civil  Code,  §  87.  And  when  the  plaintiff 
has  stated  the  facts  of  his  case  he  will  be  entitled  to  recover  thereon 
just  what,  such  facts  will  authorize.  Fitzpatrick  v.  Gebhart,  7  Kan. 
42, 43;  Kunz  v.  Ward,  28  Kan.  182.  We  now  look  to  the  substance 
of  things,  and  not  merely  to  forms  and  fictions.  If  the  facts  stated 
by  the  plaintiff  would  authorize  a  recovery  under  any  of  the  old  forms 
of  action,  he  will  still  be  entitled  to  recover,  provided  he  proves  the 
facts.  If  the  facts  stated  would  authorize  one  or  two  or  more  kinds 
of  relief,  he  may  then  elect  as  to  which  kind  of  relief  he  will  obtain ; 
and  the  prayer  of  his  petition  will  generally  indicate  his  election. 
And  if  one  kind  of  relief  is  beyond  the  jurisdiction  of  the  court,  and 
the  other  within  such  jurisdiction,  the  plaintiff  may  elect  to  receive 
that  kind  of  relief  which  is  within  the  jurisdiction  of  the  court. 

We  think  the  plaintiff  may  maintain  his  present  action  as  an  action 
in  the  nature  of  trespass  de  bonis  aaportatis,  or  trover.  When  the 
sand  was  severed  from  the  real  estate  it  became  personal  property ; 
but  the  title  to  the  same  was  not  changed  or  transferred.  It  still  re- 
mained in  the  plaintiff;  he  still  owned  the  sand,  and  had  the  right  to 
follow  it  and  reclaim  it,  into  whatever  jurisdiction  it  might  be  taken. 
He  could  recover  it  in  an  action  of  replevin.  Richardson  v.  York,  14 
Me.  210;  Harlan  v.  Harlan,  15.  Pa.  St.  507;  Halleck  v.  Mixer,  1(> 
Cal.  574.  Or  he  could  maintain  an  action  in  the  nature  of  trespass 
de  bonis  asportatis  for  damages  for  its  unlawful  removal.  Wadleigh 
V.  Janvrin,  41  N.  H.  503,  520;  Bnlkley  v.  Dolbeare,  7  Conn.  232. 
Or  he  could  maintain  an  action  in  the  nature  of  trover  for  damages 
for  its  conversion,  if  it  were  in  fact  converted.  Tyson  v.  McGuineas, 
25  Wis.  656;  Whiddeny.  Seelije,  40  Me.  247,  255,  256;  Riley  v.  Bos- 
ton W.  P.  Co.  65  Mass.  (11  Cush.)  11 ;  Nelson  v.  Burt,  15  Mass.  204; 
Forsyth  v.  Wells,  41  Pa.  St.  291;  Wright  v.  Guier,  9  Watts,  172; 
Mooers  v.  Wait,  3  Wend.  104.  Or  he  could  maintain  an  action  in 
the  nature  of  assumpsit  for  damages  for  money  had  and  received,  if 
the  trespasser  sold  the  property  and  received  money  therefor.  Pow- 
ell V.  Rees,  7  Adol.  &  E.  426;  Whidden  v.  Seelye,  40  Me.  255;  Hal- 
leek  V.  Mixer,  16  Cal.  574.  See,  also,  in  this  connection,  the  case  of 
Fanson  v.  Linsley,  20  Kan.  235.  In  all  cases  of  wrong  the  tort,  or 
a  portion  thereof,  may  be  waived  by  the  party  injured,  and  he  may 
recover  on  the  remaining  portion  of  the  tort,  or  on  an  implied  con- 
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tract,  provided  the  remaining  facts  will  authorize  such  a  recovery. 
Mr.  Waterman,  in  his  work  on  trespass,  uses  the  following  language: 
"Sec.  1102.  Although,  as  standing  trees  are  part  of  the  inheritance,  and 
the  severing  them  from  it  is  deemed  an  injury  to  the  freehold,  for  which 
trespass  quare  clatisum  f regit  is  the  appropriate  remedy,  yet  the  party  may 
waive  that  ground  of  recovery,  and  claim  the  value  of  the  timber  only  thus 
severed  and  carried  away.  In  the  one  case  the  entering  and  breaking  of  the 
close  is  the  gist  of  the  action ;  in  the  other,  the  taking  and  carrying  away  of 
the  property.  In  the  latter  case  the  action  is  transitory  and  not  local."  See, 
also,  Nelson  v.  Burt,  15  Mass.  204;  Halleck  v.  Mixer ^  16  Cal.  574. 

The  plaintiff  in  error,  defendant  below,  has  cited  a  large  number  of 
authorities,  but,  under  our  Code  of  Practice  and  Procedure,  they  hardly 
apply  to  the  facts  of  this  case.  Those  nearest  applicable  are  the  fol- 
lowing :  American  Union  Tel.  Co.  v.  Middleton,  80  N.  Y.  408 ;  Frost  v. 
Duncan,  19  Barb.  560;  Howe  v.  Willson,  1  Denio,  181;  Sturgis  v. 
Warren,  11  Vt.  433;  Baker  v.  Howell,^  Serg.  &  E.  476;  Powell  v. 
Smith,  2  Watts  126;  Uitendorffer  v.  Saegers,  50  Cal.  496.  The 
case  of  Telegraph  Co,  v.  Middleton,  supra,  was  where  the  defendant 
committed  a  trespass  by  cutting  down  telegraph  poles  in  a  highway 
and  throwing  them  in  the  ditches  and  on  the  fences  on  the  sides  of 
the  highway,  and  leaving  them  there.  There  was  no  asportation  from 
the  premises,  no  conversion,  and  no  intended  asportation  or  conver- 
sion; and  the  court  held  that  the  action  was  therefore  trespass  quare 
clausum  /regit  and  not  trover,  and  that  the  action  was  therefore  local 
in  its  character  and  not  transitory. 

The  case  of  Frost  v.  Duncan,  supra,  was  not  decided  by  a  court  of 
last  resort;  and  the  main  question  decided  was  that  two  causes  of 
action  were  improperly  joined  in  one  count.  Besides,  in  that  case 
the  defendants  were  in  the  actual  possession  of  the  land,  claiming  the 
same  as  their  own  under  a  deed.  The  next  four  cases  were  not  de- 
cided under  any  reformed  code  of  procedure,  and  we  do  not  think 
that  the  seventh  and  last  case  cited  conflicts  with  the  views  that  we 
have  expressed.  The  fact  that  the  question  of  title  to  real  estate  was 
incidentally  raised  in  this  case  makes  no  difference.  See  the  cases 
heretofore  cited,  and  especially  Harlan  v.  Harlan,  15  Pa.  St.  507; 
Halleck  v.  Mixer,  16  Cal.  574.  The  plaintiff  was  in  possession,  claim- 
ing to  own  the  property,  while  the  defendant  was  a  mere  wrong-doer, 
with  no  claim  of  interest  in  the  land. 

We  have  so  far  considered  this  case  as  though  it  made  no  differ- 
ence whether  the  sand  was  severed  from  the  real  estate  and  carried 
away  by  one  act  only,  or  by  two  or  more;  nor  do  we  think  that  it 
can  make  any  difference.  Under  any  circumstances  the  sand  remains 
the  property  of  the  owner  of  the  land  until  he  chooses  to  abandon 
the  same.  We  suppose  that  if  the  sand  were  severed  from  the  real 
estate  by  one  act,  and  then  carried  away  by  another,  this  proposition 
would  not  be  questioned,  and  probably  it  will  not  be  questioned  even 
if  the  sand  was  severed  and  carried  away  by  a  single  act;  and  if  the 
sand  remains  the  property  of  the  owner  of  the  real  estate,  as  we  think 
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it  does,  there  can  be  no  good  reason  why  he  should  not  be  entitled 
to  all  the  remedies  for  its  recovery,  or  for  loss,  or  damages  for  its  in- 
jury or  detention  or  conversion,  which  he  might  have  with  respect 
to  any  other  personal  property.    ' 

The  judgment  of  the  court  below  will  be  afG^rmed. 

(All  the  justices  concurring.) 


(38  Kan.  $88) 

/Dtley  V.  Fee  and  others. 
Filed  July  9, 1886. 

1.  Action  to  Quiet  Title  —  Presumption  as  to  Validitt  op  Dboreb  — -  Tax 

TiTIiE. 

In  all  cases  it  must  be  presumed,  where  nothing  appears  to  the  contrary, 
that  the  acts  of  public  officers  and  of  courts  are  valid ;  and  therefore  where 
a  decree  of  the  district  court  of  Osage  county,  Kansas,  is  rendered,  quieting 
title  in  favor  of  a  person  who  holds  under  a  tax  deed  and  against  two  persons 
who  hold  the  original  patent  title,  and  nothing  is  shown  that  would  render  the 
decree  invalid,  held,  that  the  decree  must  be  considered  as  valid.  And  further 
held,  that  such  decree  will  vest  in  the  tax-title  holder  all  the  titles  held  by  all 
the  parties. 

2.  Bamb — Effect  of  Decree. 

'  And  in  such  a  case,  where  the  original  patent  title  appears  from  the  records 
of  the  county  to  be  still  in  the  original  owners,  except  for  such  tax  deed,  and 
the  tax-title  holder,  who  is  also  the  plaintiff  in  the  case,  has  no  knowledge  or 
notice  of  any  other  claim  of  title,  and  no  person  is  in  the  possession  of  the 
property  holding  adversely  to  him,  held^  that  the  decree  quieting  the  title  in 
his  favor  will  quiet  his  title  as  against  all  persons  holding  title  under  the  orig- 
inal owners  by  deeds  previously  executed  but  not  yet  recorded. 

3.  Same— Conveyance  by  Quitclaim  Deed. 

And  although  the  persons  holding  title  under  the  original  owners  by  deec's 
previously  executed,  but  not  yet  recorded,  may,  after  such  decree,  take  the  act- 
ual, visible,  and  notorious  possession  of  the  property,  yet  the  plaintiff  may 
nevertheless  sell  the  property  and  convey  the  same  to  any  person  who  may 
choose  to  purchase,  and  mav  convey  his  entire  estate  by  a  quitclaim  deed. 

Error  from  Osage  county. 

A.  J.  Utley  and  Ellis  Lewis,  for  plaintiff  in  error, 

D,  S,  Alford,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  in  the  nature  of  ejectment 
brought  in  the  district  court  of  Osage  county,  Kansas,  by  A.  J.  Utley 
against  J.  H.  Fee  and  W.  W.  Cockins,  to  recover  certain  real  estate 
situated  in  said  county.  Utley*s  title  is  founded  upon  a  tax  deed  ex- 
ecuted by  the  county  clerk  of  Osage  county  to  C.  L.  Flint,  a  judg- 
ment quieting  the  title  to  the  land  in  favor  of  Flint  and  against  H^  D. 
Fisher,  the  original  patentee  from  the  United  States,  and  E.  D.  Ham- 
mond, and  a  quitclaim  deed  from  Flint  to  the  plaintiff,  Utley.  Fee's 
title  is  founded  upon  a  chain  of  title  from  Fisher  down  to  Fee  him- 
self, and  the  actual,  visible,  and  exclusive  possession  of  the  property 
by  Fee.  Cockins  has  no  interest  in  the  property  except  as  the  agent 
of  Fee.  As  dates  and  some  other  matters  are  of  importance,  we 
shall  here  give  them  as  follows : 

August  25, 1869,  Fisher  conveyed  the  property  to  Hammond.  May 
5y  1874,  the  property  was  sold,  for  the  taxes  of  1878,  to  Flint*    Feb* 
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ruary  2, 1875,  Hammond  conveyed  the  property  to  Henry  E.  Benson. 
Joly  20,  1877,  the  county  clerk  of  Osage  coanty  executed  a  tax  deed 
to  Flint,  which  tax  deed  was  recorded  the  same  day.  September  19, 
1877,  Benson  conveyed  the  property  to  Mrs.  P.  A.  GriflSth,  October 
28,  1878,  the  property  being  vacant  and  unoccupied,  Flint,  by  an  ac- 
tion in  the  district  court  of  Osage  county,  Kansas,  quieted  his  title 
against  Fisher  and  Hammond.  May  7,  1880,  Mrs.  GrifiSth  and  her 
husband  executed  a  quitclaim  deed  for  the  property  to  the  defendant 
Fee.  July  26, 1880,  Fisher  executed  a  quitclt^im  deed  for  the  prop- 
erty to  Fee,  and  the  deed  was  recorded  on  October  26,  1880.  March 
1,  1881,  the  defendant  Fee,  by  his  agent,  Gockins,  took  possession 
of  the  property  and  inclosed  the  same  with  a  fence.  Prior  to  that 
time  it  bad  been  vacant  and  unoccupied,  and  since  that  time  Fee  has 
been  in  the  actual,  visible,  and  exclusive  possession  thereof,  though 
no  one  has  ever  resided  upon  it.  July  17,  1882,  Flint  executed  a 
quitclaim  deed  for  the  property  to  the  plaintiff,  Utley,  and  the  deed 
was  recorded  an  August  12,  1882.  August  15,  1882,  Utley  com- 
menced this  action  of  ejectment  against  Fee  and  Gockins,  obtaining 
proper  service  of  summons  upon  Gockins  in  Douglas  county,  Kan- 
sas, where  he  resided ;  but  did  not  obtain,  or  attempt  to  obtain;  any 
service  of  summons  upon  Fee  except  by  publication  and  as  a  non- 
resident of  the  state  of  Kansas,  although  Fee  at  the  time,  and  for  sev- 
eral years  prior  thereto  and  since,  up  to  the  present  time,  resided  in 
Lawrence,  Douglas  county,  Kansas.  The  answer-day  under  the  pub- 
lication notice  was  fixed  for  September  28,  1882.  No  summons  was 
ever  issued  in  the  case  against  Fee.  October  26, 1882,  the  deed  from 
Hammond  to  Benson  was  duly  recorded.  November  16,  1882,  the 
deed  from  Fisher  to  Hammond  was  duly  recorded.     November  23, 

1882,  the  deed  from  Benson  to  Griffith  was  duly  recorded.     April  4, 

1883,  Fee  voluntarily  appeared  in  this  action  and  answered  to  the 
plaintiff's  petition.  October  5, 1883,  the  deed  from  Mrs.  Griffith  and 
husband  to  Fee  was  duly  recorded. 

October  6, 1883,  the  second  and  final  trial  in  this  case  was  had  be- 
fore the  court  without  a  jury,  and  the  court  made  special  findings  of 
fact  and  a  conclusion  of  law.  November  2, 1883,  the  plaintiff,  Utley, 
moved  for  a  new  trial,  which  motion  was  overruled,  and  judgment 
was  rendered  in  favor  of  the  defendant  and  against  the  plaintiffs  for 
costs.  February  11,  1884,  the  case  for  the  supreme  court  was  duly 
settled,  signed,  and  authenticated.  August  21,  1884,  such  case,  with 
a  petition  in  error,  was  filed  in  the  supreme  court  by  Utley,  who  asks 
that  the  judgment  of  the  district  court  shall  be  reversed. 

None  of  the  evidence  introduced  on  the  trial  of  the  case  das  been 
brought  to  this  court,  but  the  findings  of  the  court  below  have ;  and 
from  them  the  foregoing  facts  of  the  case  appear.  It  also  appears 
from  such  findings  that  the  tax  deed  upon  which  the  plaintiff  partially 
relies  is  at  least  voidable;  but  whether  it  is  absolutely  void  or  not,  or 
whether  it  is  void  upon  its  face  or  not,  is  not  expressly  shown  by  the 
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reoord.  It  also  appears  from  the  findings  that  the  deed  executed  by 
Fisher  to  the  defendant  Fee,  on  July  26,  1880,  was  executed  '*with* 
out  consideration,  and  for  the  purpose  of  making  an  apparent  chain 
of  title  from  the  United  States  to  Fee;"  and  this  was  done  for  the 
reason  that  the  prior  deeds  in  the  chain  of  title  from  Fisher  to  Fee 
had  "been  lost,  and  the  grantors  removed  from  the  country  into  parts 
unknown."  The  deed  itself,  however,  contains  no  reference  to  any 
lost  or  unrecorded  deed.  With  reference  to  the  decree  quieting  title 
in  favor  of  Flint,  and  against  Fisher  and  Hammond,  and  the  action 
in  which  such  decree  was  rendered,  it  is  not  shown  what  the  issues 
-  were,  or  what  the  plaintiff  alleged  in  his  petition,  or  what  kind  of 
service  of  summons  was  made  upon  the  defendants,  or  whether  the 
defendants  made  any  appearance  in  the  case  or  not,  or  whether  the 
decree  was  rendered  upon  default  or  not.  It  seems,  however,  to  be 
admitted  by  the  parties  that  the  decree  was  founded  solely  upon  Flint's 
tax  deed;  but  what  was  alleged  with  regard  to  the  tax  deed,  or  with 
regard  to  possession  under  it  or  adverse  to  it,  is  not  shown.  The  de- 
fendants state  in  their  brief  that  the  decree  was,  in  fact,  rendered 
upon  service  by  publication  only,  and  upon  default.  We,  however, 
must  decide  the  case  upon  the  record  brought  to  us. 

We  suppose  that  if  the  plaintiff  had  no  other  title  than  his  tax 
deed  he  would  not  claim  title,  for,  as  before  stated,  the  tax  deed  is  at 
least  voidable,  and  if  it  were  standing  alone  it  might  be  avoided  by 
any  person  having  any  interest  in  the  property.  But  the  plaintiff 
also  claims  title  upon  other  grounds — First,  upon  the  decree  quiet- 
ing title  in  favor  of  Flint  and  against  Fisher  and  Hammond ;  and, 
second,  upon  his  purchase  of  Flint's  title  without  any  actual  knowl- 
edge of  Fee's  title,  or  of  any  of  the  unrecorded  deeds  in  the  chain  of 
title  from  Fisher  to  Fee.  And  he  claims  title  upon  these  grounds  for 
the  following  reasons :  Mrst.  Flint  quieted  his  title  against  Fisher 
and  Hammond,  the  only  persons  who  at  that  time  had  any  record 
title  adverse  to  Flint's  title, — and  no  one,  at  that  time,  had  any  adverse 
possession,- — and  Flint  thereby  obtained  all  the  title  and  interest  which 
Fisher  and  Hammond  at  that  time  or  previously  possessed.  He 
claims  that  under  section  21  of  the  act  relating  to  conveyances  all  the 
unrecorded  deeds  executed  by  Fisher  and  Hammond  and  others  were 
void  in  law  and  in  equity  as  to  Flint,  and  as  to  Flint's  assignees,  and 
that  the  placing  of  such  unrecorded  deeds  on  record  afterwards  would 
not  render  them  valid,  by  relation  or  otherwise,  as  to  Flint  or  his  as- 
signees. Second.  He  further  claims  that  when  he  purchased  the  prop- 
erty Fee*s  possession  of  the  same  was  no  notice  to  him  of  such  un- 
recorded deeds,  or  of  any  unrecorded  deed,  and  was  no  such  fact  or 
circumstance  as  would  put  him  upon  inquiry  with  reference  to  Fee's 
unrecorded  title  or  interest ;  and  this,  he  claims  for  the  reasons — First, 
that  when  Fee  put  his  deed  from  Fisher  to  himself  upon  record,  and 
left  the  other  deeds  unrecorded,  it  must  be  presumed  that  he  aban- 
doned every  other  source  of  title  which  he  then  had;  and,  second. 
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that  by  such  acts  Fee  is  estopped  from  asserting  any  other  title  or 
interest  as  against  any  person  who  may  have  innocently  and  in  good 
faith  acquired  rights,  interests,  or  equities  in  or  to  the  premises,  rely- 
ing upon  the  records  as  made  by  Fee  himself.  In  other  words,  Utley 
claims  that  as  Fee  put  one  title  upon  record  all  persons  not  knowing 
that  he  had  any  other  title  had  the  right  to  assume,  and  to  act  upon 
the  assumption,  that  Fee  bad  no  other  title. 

Upon  the  other  side,  the  defendant  Fee  claims  the  reverse  of  what 
the  plaintiff,  Utley,  claims.  He  claims  that  the  decision  in  this  case 
depends  largely,  if  not  entirely,  upon  the  validity  or  invalidity  of  the 
aforesaid  tax  deed,  which,  as  he  claims,  is  not  only  void  but  is  also 
barred  as  to  Fee  by  a  two  years*  statute  of  limitations ;  that  the  decree 
quieting  title  is  also  void  under  the  decision  in  the  case  of  Hart  v. 
Sansom,  110  U.  S.  161,  S.  C.  3  Sup.  Ct.  Rep.  586,  for  the  reason 
that  no  service  or  summons  was  made  upon  the  defendants  in  the  ac- 
tion quieting  title  except  by  publication,  and  no  appearance  was  made 
in  the  case ;  also  that  the  decree  quieting  title  is  void  for  the  reason 
that  the  plaintiff  was  not  in  the  pt>ssession  of  the  property  at  that 
time  or  at  any  other  time,  (Pierce  v.  Thompson,  26  Kan.  714;)  that 
when  the  plaintiff  purchased  the  property  the  defendants  were  in  the 
actual,  open,  visible,  notorious,  and  exclusive  possession,  and  that 
Utley  was  required  to  take  notice  of  all  their  rights  and  interests,  and 
that  Utley  procured  his  interest  in  the  property  only  by  a  quit-claim 
deed,  and  therefore  could  not  be  an  innocent  and  bona  fide  purchaser. 

For  the  purposes  of  this  case  we  shall  assume  that  the  tax  deed 
is  valid  upon  its  face,  for  nothing  has  been  shown  to  the  contrary. 
We  shall  also  assume  for  the  purposes  of  this  case  that  the  decree 
quieting  the  title  to  the  property  in  Flint  is  valid  as  against  Fisher 
and  Hammond,  for  nothing  appears  to  the  contrary.  And  in  all 
cases  it  must  be  presumed,  where  nothing  appears  to  the  contrary, 
that  the  acts  of  public  officers  and  of  courts  are  valid.  There  is  noth- 
ing shown  in  this  case  suflficient  to  bring  it  within  the  decision  in  the 
case  of  Hart  v.  Sansom,  110  U.  S.  151;  S.  C.  3  Sup.  Ct.  Rep.  586; 
or  the  decision  in  the  case  of  Pierce  v.  Tliompson,  26  Kan.  714. 
While  it  is  true  that  a  person  who  is  not  in  the  actual  possession  of 
real  estate  by  himself  or  tenant  cannot  quiet  his  title  under  section 
594  of  the  Civil  Code,  {Pierce  v.  Thompson,  26  Kan.  714,)  yet  if  he 
holds  the  legal  title,  and  the  premises  are  vacant  and  occupied,  he 
may  maintain  an  action  to  quiet  his  title  independent  of  said  section. 
Douglass  v.  Nuzum,  16  Kan.  515.  And  in  this  case  we  must  assume 
that  enough  was  alleged  and  proved  in  th^  case  quieting  Flint's  title 
against  Fisher  and  Hammond  to  render  the  decree  valid,  whatever 
may  have  been  the  real  facts  of  the  case;  and,  assuming  the  decree 
to  be  valid,  then,  o\  course,  Flint,  when  he  obtained  the  decree,  ob- 
tained all  the  estate  and  interest,  legal  and  equitable,  which  Fisher 
and  Hammond  may  at  that  time  have  had  in  the  property.  Belz  v. 
Bird,  31  Kan.  139,  143;  S.  C.  1  Pac.  Rep.  246.     The  two  titles  were 
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then  merged,  and  Flint,  in  addition  to  his  original  title,  also  held 
Fisher  and  Hammond's  record  title,  and  stood  in  their  place. 

But  the  difficult  question  now  arises,  what  effect  did  the  decree 
quieting  Flint's  title  have  upon  the  titles  of  the  several  grantees  of 
Fisher  and  Hammond,  who  held  no  evidences  of  title  except  unre- 
corded deeds  ?  We  would  think  that  it  virtually  destroyed  their  titles, 
and  rendered  them  ineffectual  and  void.  Indeed,  at  the  time  when 
the  decree  quieting  Flint's  title  was  rendered  the  unrecorded  deeds, 
held  by  the  grantees  of  Fisher  and  Hammond,  were  void  as  against 
Flint  without  any  decree  of  any  kind, — Comp.  Laws  1879,  c.  32,  (re- 
lating to  conveyances,)  §  21, — for  such  deeds  had  never  been  re- 
corded, and  there  is  no  claim  that  Flint  had  any  actual  notice  of  them, 
or  notice  of  any  fact  that  would  have  put  him  upon  inquiry,  and  the 
holders  of  the  deeds  were  not  in  the  possession  of  the  property. 
Many  authorities  might  be  cited  supporting  these  propositions,  but  it 
is  not  deemed  necessary  to  cite  them.  And  the  deeds  being  void 
cannot,  in  and  of  themselves,  or  separate  and  alone,  so  operate  as  to 
constitute  the  foundation  of  any  kind  of  title  or  estate,  legal  or  equi- 
table. While  it  is  true  that  unrecorded  deeds,  with  visible,  open,  no- 
torious, and  exclusive  possession  in  the  grantee  constitute  an  equi- 
table estate,  and  constitute  such  notice  as  will  put  subsequent  pur- 
chasers and  others  upon  inquiry,  yet  an  unrecorded  deed,  separate 
and  alone,  and  without  any  additional  fact  or  circumstance  to  aid  or  . 
assist  it,  constitutes  no  notice,  but  is  an  utter  nullity,  except  as  be- 
tween the  parties  thereto.  The  title  and  estate  of  a  person  holding 
an  unrecorded  deed  is,  as  to  third  persons  without  notice,  wholly  in 
the  grantor,  and  the  grantee  is  in  privity  with  its  grantor,  and  any 
decree  rendered  against  the  grantor,  affecting  the  grantor's  title,  is 
also  in  effect  a  decree  rendered  against  the  grantee,  and  it  equally 
affects  his  title,  and  the  decree  is  res  adjudicata  as  to  the  interest  of 
all. 

In  the  present  case,  when  Flint  quieted  his  title  against  Fisher  and 
Hammond,  the  only  title  that  could  be  considered  as  adverse  to  Flint's 
— having  reference  to  our  registry  laws — was  the  record  title  of  Fisher 
and  Hammond;  and  Flint,  by  his  decree  quieting  his  title  against 
Fisher  and  Hammond,  procured  this  record  title  from  them.  Npw, 
if  Fisher  and  Hammond's  grantees  can  ever  afterwards  procure  any 
title  by  recording  their  previously  unrecorded  deeds,  from  whom  will 
they  obtain  it?  They  cannot  procure  it  from  Fisher  or  Hammond, 
because  Fisher  and  Hammond's  title  has  already  passed  to  Flint; 
and  we  hardly  suppose  it  will  be  claimed  that  they  can  procure  it 
from  Flint.  Where  a  deed  is  recorded  a  long  time  after  its  execution 
it  probably  takes  effect,  as  to  innocent  third  persons  without  notice, 
at  the  same  time  that  it  would  if  it  were  executed  and  recorded  on 
the  day  on  which  it  is  recorded.  Norton  v.  Birge,  35  Conn.  250. 
See,  also,  Cameron  v.  Marvin,  26  Kan.  627,  628;  McVay  v.  Eng- 
lish,  30  Kan.  371     8.  a  1  Pac.  Kep.  795. 
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After  Flint  procured  his  decree  quieting  title  against  Fisber  and 
Hammond,  we  think  that  all  titles  were  merged  in  him.  This  vir- 
tually disposes  of  this  case;  for  although  Fee  was  in  the  possession  of 
the  property  when  Utley  procured  his  title,  and  although  Utley  pro- 
cured such  title  by  a  quitclaim  deed,  yet  we  think  he  obtained  all 
the  title  which  Flint  possessed.  It  is  true  that  possession  with  a 
claim  of  ownership  is  evidence  of  title,  {Oilmore  v.  Norton^  10  Kan. 
491,  505,  506;  Mooney  v.  OUen,  21  Kan.  691,  697;)  and  if  the  pos- 
session is  actual,  visible,  exclusive,  and  notorious,  it  is  sufficient  to 
put  all  persons  upon  inquiry.  Lyons  v.  Bodenhamer,  7  Kan.  455; 
Johnson  y.Clarky  IS  Kan.  157;  SchooUdist.  v.  Taylor,  19  Kan.  287; 
Greer  v.  HigginSy  20  Kan.  420;  Tucker  v.  Vandermark,  21  Kan. 
263 ;  McNeil  v.  Jordan,  28  Kan.  7.  But  such  possession  is  only 
prima  facie  evidence  of  title,  and  only  of  title  generally,  and  is  not 
evidence  of  any  particular  title  or  of  any  particular  kind  of  title. 
Gilmore  v.  Norton,  10  Kan.  491.  It  is  merely  evidence  of  some  kind 
of  title,  or  estate,  or  interest,  or  equity  in  the  person  in  the  posses- 
sion of  the  property,  and  it  is  sufficient  evidence  to  put  all  others 
upon  inquiry.  But  there  are  exceptions  to  this  general  rule.  The 
rule  is  never  extended  so  far  as  to  enlarge  the  estate  or  interest  of 
the  party  in  possession,  or  to  give  him  more  than  he  actually  owns; 
or  at  least  this  is  true  until  some  statute  of  limitations  has  completely 
run  in  his  favor,  and  given  him  all  the  estate  that  he  claims;  and 
where  a  party  is  in  the  possession  of  real  estate,  and  has  two  or  more 
titles,  each  founded  upon  a  separate  written  instrument,  each  capable 
of  being  recorded  under  the  registry  laws,  and  such  party  has  one  of 
his  titles  recorded,  and  fails  to  have  the  others  recorded,  and  his  pos- 
session is  consistent  with  his  recorded  title,  there  would  be  some  rea- 
son for  Lolding  that  he  abandons  and  loses  all  the  titles  which  he 
does  not  have  recorded  as  against  persons  who  subsequently  and  in 
good  faith  procure  rights  or  interests  in  or  to  the  property.  2  Pom. 
£q.  Jur.  §  616,  and  cases  there  cited.  This  applies  to  titles  which 
are  capable  of  being  recorded,  and  not  to  titles  which  cannot  be  re- 
corded. But  whether  the  foregoing  proposition  is  true  or  not,  there 
is  no  rule  that  prevents  any  person  from  purchasing  a  title  from  the 
owner  out  of  possession,  and  a  title  which  the  party  in  possession 
does  not  own.  There  is  also  much  reason  for  holding  that  a  person 
who  procures  a  title  by  virtue  of  a  quitclaim  deed  cannot  be  con- 
sidered as  an  innocent  or  bona  fide  purchaser.  Martindale,  Conv.  § 
56,  285,  and  cases  there  cited;  Richards  v.  Snyder,  (the  supreme 
court  of  Oregon,  February  19, 1S85,)  6  Pac.  Rep.  186.  But,  as  here- 
tofore stated,  there  is  no  rule  that  will  prevent  a  purchaser  who  takes 
a  quitclaim  deed  from  procuring  all  the  title  which  his  grantor  at  the 
time  possesses.  A  quitclaim  deed  is  as  much  a  conveyance  as  any 
other  kind  of  deed,  and  it  will  convey  what  the  grantor  has  just  as 
well  as  any  other  deed.  It  is  generally  held,  however,  that  a  quit- 
claim deed  will  convey  nothing  more  than  what  the  grantor  actually- 
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owns;  while  a  general  warranty  deed,  with  all  the  usual  covenants, 
may  sometimes  convey  to  an  innocent  and  bona  fide  purchaser  more 
than  the  grantor  owns,  and  all  in  fact  that  he  may  seem  to  own  from 
the  records. 

We  do  not  think  that  it  is  necessary  to  consider  the  other  points 
presented  by  counsel.  Flint's  tax  deed  was  not  barred  by  any  stat- 
ute of  limitations  when  he  quieted  his  title;  and  since  then  Flint  and 
the  plaintiff,  Utley,  hold  under  Fisher's  original  patent  title  as  well 
as  under  the  tax  deed;  and  it  really  makes  no  difference  whether  the^ 
tax  deed,  independent  of  the  decree  quieting  title,  be  considered  as 
valid  or  void,  barred  or  not  barred.  The  decree  is  valid,  and  that  is 
sufficient. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded, with  order  .that  judgment  be  rendered  in  favor  of  the  plain- 
tiff and  against  the  defendants  for  the  recovery  of  the  land^  and  for 
costs. 

(All  the  justices  concurring.)  ' 

(33  Kan.  692)  ' 

Knowlbs  and  others  t?.  Board  op  Education   of  the  City  of  To- 

PEKA,  Kansas. 

Filed  July  9,  1885. 

CONBTITDTIONAL  LaW  —  CiTT    BoNDS    TO  ErBCT  SgHOOL-UoUBE  — LAWS  KaW8A8, 

1885,  CH.  56. 

Chapter  56  of  the  laws  of  1885,  authorizing  the  ooard  of  education  of  the 
city  of  Topeka  to  issue  bonds  of  the  gchool-district  for  the  purpose  of  pur- 
chasing sites  for  school  buildiDgs,  erecting  new  school  buildings,  etc.,  in  an 
amount  not  exceeding  $100,000,  upon  a  majority  vote  of  the  electors  of  the  dis- 
trict, does  not  conflict  with  section  17  of  article  2,  nor  with  section  1  of  article 
12,  of  the  state  constitution,  and  is  therefore  not  unconstitutional. 

Error  from  Shawnee  county. 

Action  commenced  June  2, 1885,  in  the  superior  court  of  Shawnee 
county  by  Albert  W.  Knowles,  and  others,  to  restrain  and  prohibit  the 
board  of  education  of  the  city  of  Topeka  from  issuing  certain  bonds  au- 
thorized by  an  act  of  the  legislature,  approved  February  21, 1886,  en- 
titled "An  act  to  authorize  and  empower  the  board  of  education  of  the 
city  of  Topeka,  in  Shawnee  county,  state  of  Kansas,  to  issue  the  bonds  of 
their  school-district  for  the  purpose  of  purchasing  sites,  erecting  build- 
ings, and  making  additions  to  present  buildings,  and  furnishing  said 
buildings  and  additions  as  school  rooms."  At  the  time  of  the  com- 
mencement of  the  action  a  temporary  injunction  was  granted,  and 
subsequently  the  defendant  filed  its  answer,  and  moved  to  dissolve  the 
temporary  injunction.  The  parties  stipulated  that  the  answer,  ex- 
cepting the  allegati(  n  therein  that  defendant  was  authorized  to  issue 
its  bonds,  contained  all  tbe  facts  in  the  case,  and  was  true.  On  June 
5,  1885,  the  court  dissolved  the  temporary  injunction,  and  dismissed 
the  petition  at  the  costs  of  the  plaintiffs.  The  judge  hearing  the  case, 
Wbbb,  J.,  filed  the  following  written  opinion: 

Webb,  J.  This  is  an  action  brought  in  the  uames  of  Albert  W.  Knowles 
and  four  other  citizens  and  tax-payers,  on  their  own  behalf  and  on  behalf  of 
v.7p,no.9— 36 
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all  otlier  property  holders  and  tax-payers  of  the  city  of  Topeka,  as  plaintiffs, 
against  the  board  of  education  of  the  city  of  Topeka,  as  defendant,  to  perpet- 
ually enjoin  the  defendant  from  issuing  and  negotiating  certain  proposed 
bonds  of  its  school-district,  said  school-district  being  the  city  of  Topeka.  The 
case  was  heard  on  the  petition,  answer,  and  certain  facts  agreed  upon,  and  from 
these  the  case  may  be  brieliy  stated  as  follows : 

The  legislature,  at  its  recent  session,  passed  an  act  "to  authorize  and  em- 
power the  board  of  education  of  the  city  of  Topeka,  in  Shawnee  county,  to  issue 
the  bonds  of  their  school-district  for  the  purchasing  of  sites,  erecting  build- 
ings, making  additions  to  present  buildings,  and  furnishing  said  buildings 
and  additions  as  school-rooms."  This  act  was  approved  on  the  twenty-first 
of  February,  and  stands  as  chapter  56  of  the  Laws  of  1885.  The  act  author- 
izes said  board  of  education  to  issue  the  bonds  of  said  district  "in  any  sum  or^ 
sums  not  exceeding  one  hundred  thousand  dollars"  for  the  purposes  men- 
tioned, provided  that  the  question  of  issuing  such  bonds  should  be  first  sub- 
mitted to  the  electors  of  said  district,  and  a  majority  of  said  electors  voting 
thereon  should  vote  in  favor  of  issuing  the  Siuue.  At  a  regular  meeting  of 
defendant  board,  held  on  the  twenty-tliird  of  March,  said  board  resolved  to 
submit  to  the  electors  of  said  school-district  the  question  of  issuing  the  bonds 
of  said  district  in  the  sum  of  $50,000.  Un-  the  purposes  mentioned  in  the  stat- 
ute, said  question  to  be  voted  upon  at  the  regular  city  election  to  be  held  upon 
tlie  seventh  of  April,  due  notice  thereof  being  given  for  10  days  prior  to  said 
election.  Due  notjce  of  such  submission  was  given  by  the  publication  of  a 
"Bond  Proposition— To  the  Electors  of  the  City  of  Topeka,"  in  eacli  of  the 
three  daily  newspapers  published  in  the  city  of  Topeka. — the  Capital,  the  Com- 
monweaitht  ixniX  the  Journal^ — for  10  days  prior  to  said  seventh  of  April,  which 
proposition  was  sufficient  in  form  and  substance,  and  was  signed  by  the  pres- 
ident and  clerk  of  the  defendant.  It  is  also  shown  that  at  said  election  there 
were  1,823  votes  cast  in  favor  of  the  issuance  of  said  bonds,  and  940  votes 
against  such  issuance,  the  majority  for  the  bonds  being  88-3. 

The  defendant,  regarding  itself  as  fully  authorized,  by  reason  of  the  prem- 
ises, to  issu'e  the  bonds  of  said  district  to  the  amount  of  850,000,  was  about 
to  do  so  wl\en  this  action  was  commenced.  A  temporary  injunction  was 
granted  as  prayed  for,  whereupon  the  defendant  filed  its  answer  and  moved 
to  dissolve  said  temporary  injunction.  Upon  the  hearing  of  said  motion  the 
plaintiffs  contended  that  said  chapter  56  of  the  Law^s  of  1885,  purporting  to 
authorize  and  empower  the  defendant  board  to  issue  the  bonds  of  said  scliool- 
district  for  the  purposes  mentioned,  is  unconstitutional  and  void,  and  this  is 
really  the  only  controverted  question  in  the  case.  The  argument  of  the  plain- 
tiffs is  briefly  this:  The  school-district  of  said  city  of  Topeka,  represented  by 
the  defendant,  the  board  of  education  of  said  city,  is  a  corporation.  Chapter 
48,  Laws  1870.  §  1;  chapter  100.  Laws  1872,  §  100;  chapter  122,  Laws  1876. 
art.  11,  §4. 

Since  January,  1881,  Topeka  has  been  a  city  of  the  first  class,  and  ever 
since  that  date  there  have  been  three  cities  of  that  class, — Atchison,  Leaven- 
worth, and  Topeka, — all  governed  by  the  same  general  laws,  and  each  consti- 
tuting a  school-district;  and  each  of  said  scliool-districts  is  governed  by  a 
l)oard  of  education  provided  for  by  the  same  general  laws  applicable  to  said 
districts.  And  it  was  argued  that  said  chapter  56,  Laws  1885,  undertakes 
to  confer  corporate  powers,  and  as  it  relates  to  the  city  of  Topeka  alone,  and 
not  to  all  cities  Of  the  first  class,  it  is  a  special  act,  and  as  such  it  is  prohib- 
ited by  the  very  words  of  section  1  of  article  12  of  the  constitution,  and  is 
therefore  void. 

It  may  not  be  at  all  important  to  the  decision  of  the  question  presented  for 
determination  in  this  case,  but  it  mav  be  well  enough  to  note  the  fact,  that 
when  the  acts  above  cited— chapter  48,  Laws  1870.  chapter  100,  Laws  1872, 
and  chapter  122,  Laws  1876— were  passed.  Topeka  waa  a  city  of  the  second 
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class;  and  it  may  be  well  to  call  attention  to  the  peculiar  pliraseologv  of  said 
acts: 

Act  of  1870,  c.  48,  §  1:  "Every  school-district  [of  cities  of  second  class] 
organized  in  pursuance  of  this  act  shall  be  a  body  corporate,  and  shall  pos- 
sess the  usual  powers  of  a  corporation  for  public  purposes,  by  the  name  and 
style  of  school-district  No. of  the  county  of , "  etc. 

Act  of  1872,  c.  100,  §  100:  "The  public  schools  of  each  city  organized  in 
pursuance  of  this  act  shall  be  a  body  corporate,  and  shall  possess  the  usual 
powers  of  a  corporation  for  public  purposes,  by  the  name  and  style  of  The 
Board  of  Education  of  the  City  of ,"  etc. 

Section  4  of  article  11  of  chapter  122,  Laws  1878,  is  merely  a  re-enactment 
of  section  100  of  the  act  of  1872,  just  quoted, — said  chapter  122  being  a  revis- 
ion and  consolidation  into  one  act  of  all  the  school  laws  of  the  state. 

Topeka  remained  a  city  of  the  second  class  until  January,  1881,  when  it  be- 
came a  city  of  the  first  class.  Article  10  of  chapter  122,  Laws  1876,  above 
referred  to,  relates  to  "public  schools  in  cities  of  the  first  class."  Its  provis- 
ions as  to  the  powers  and  duties  of  the  board  of  education  are  very  similar 
to  those  contained  in  article  11  relating  to  "public  schools  in  cities  of  the 
second  class. "  But  there  is  no  provision  in  said  article  10  declaring  that  "the 
public  schools"  or  the  "school-district"  of  cities  of  the  first  class  snail  be 
bodies  corporate.  Nor  has  the  writer  of  this  opinion  been  able  to  find  any 
such  provision  in  any  act  or  statute,  although  the  powers  conferred  by  said 
article  10  are  those  usually  conferred  upon  incorporated  school-districts,  and 
the  government  of  the  public  schools  in  incorporated  cities  has  been  in  the 
hands  of  "boards  of  education"  since  1867.  There  has  been  no  legislation 
respecting  boards  of  education  of  cities  of  the  first  class  since  Topeka  became 
a  city  of  that  class.  But  it  will  hardly  be  contended  that  the  corporate  powem 
lawfully  conferred  upon  the  board  of  education  of  the  city  of  Topeka  when 
said  city  was  a  city  of  the  second  class  have  been  lost  or  destroyed  by  reason 
of  the  transition  of  the  city  from  a  city  of  such  class  to  a  city  of  the  first  chuss. 
It  will  therefore  be  considered,  for  the  purposes  of  this  case,  that  the  public 
schools  of  the  city  of  Topeka  are  "a  body  corporate  under  the  name  and  style 
of  the  board  of  education,"  and  that  therefore  said  chapter  56  of  the  La\vs. 
1885  is  not  void  for  want  of  a  proper  body  corporate  to  which  it  can  apply. 

Upon  the  argument  o  dissolve  the  temporary  injunction  some  additional 
facts  were  stated  and  conceded,  which  it  may  be  well  to  notice.  Prior  to  1807 
the  territory  now  embraced  in  the  city  of  Topeka,  together  with  other  terri- 
tory since  included  in  other  districts,  constituted  a  school-district,  duly  or- 
ganized and  incorporated  under  the  general  school  laws  as  "School-district  No. 
23,  of  the  County  of  Shawnee,"  (Comp.  Laws  1802,  c.  181.  §  24;  Gen.  St.  18(38, 
c.  92,  §  24;  Laws  1876,  c.  122,  art.  3,  §  2;)  that  said  city  school-district  is  still 
known  as  "School-district  No.  23;"  that  the  clerk  of  the  board  of  education 
makes  his  annual  reports  to  the  county  superintendent  as  "Clerk  of  Topeka 
School-district  No.  23;"  and  that  the  county  superintendent  of  public  instruc- 
tion, in  making  his  semi-annual  distribution  of  the  state  and  county  school 
funds,  treats  said  city  school-district  as  "District  No.  23,"  and  issue.s  his  or- 
ders or  warrants  on  the  county  treasurer  for  the  school  moneys  due  upon 
such  distribution  to  public  schools  of  the  city.  It  would  seem,  therefore,  th;it 
notwithstanding  the  fact  of  the  actual  or  supposed  incorporation  aucw  of  the 
public  schools  of  cities,  and  that  by  such  reincorporation  they  are  governed 
somewhat  differently  from  school-districts  organized  under  the  general  school 
laws  of  the  state,  they  are  still  simply  school -districts,  and  in  no  sense  corp<i- 
rationsof  a  higher  grade  than  school-districts  generally  throughout  the  state. 
Indeed,  it  could  not  be  otherwise,  as  each  city  of  the  fii*st  class  (and  each  city 
of  the  second  class  also)  is  a  municipal  corporation  in  the  highest  sense  of  the 
term,  and  an  incorporated  school-district  occupying  or  embracing  the  same 
territory  must  of  necessity  be  inferior  to  the  powers  and  jurisdiction  of  the 
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city  itself,  and  therefore,  at  best,  can  be  a  quasi  corporation  only,  its  relative 
position  towards  the  city  being  no  better  than  that  of  the  ordinary  school-dis- 
trict toward  the  county  in  wliich  it  is  situated,  even  if  so  good. 

The  princlp^,l  question  remains:  Is  said  chapter  56  a  "special  act  confer- 
ring corporate  powers,"  within  the  meaning  and  intent  of  section  1  of  article 
12  of  the  constitution?  If  the  views  already  expressed  respecting  the  proper 
status  of  a  city  school-district  are  correct,  it  would  seem  that  the  question  has 
long  been  settled  by  undoubted  authority.  Section  1  of  article  12  of  the  con- 
stitution is  as  follows: 

"Section  1.  The  legislature  shall  pass  no  special  act  conferring  corporate 
powera.  Corporations  may  be  created  under  general  laws,  but  all  such  laws 
may  be  amended  or  repealed. " 

If  it  w^ere  an  open  question  the  writer  hereof  would  be  of  the  opinion  that 
said  section  had  reference  only  to  private  corporations;  that  no  portion  of 
said  article  12,  except  the  fifth  section,  could  be  fairly  construed  as  having  ref- 
erence to  municipal  corporations.  But  a  contrary  construction  was  given 
by  the  supreme  court  in  1866  in  the  case  of  the  City  cf  Atchison  v.  Bartholow, 
4  Kan.  124,  144,  where  it  was  held  that,  while  the  whole  article  is  merely  re- 
strictive of  the  general  legislative  power  conferred  upon  the  legislature  by 
section -1  of  article  2,  yet  that  it  applied  as  well  to  laws  creating  and  gov- 
erning municipal  corporations  as  to  statutes  creating  private  corporations. 
General  laws  have  been  upon  tiie  statute-book  for  the  organization  of  coun- 
ties, for  the  organization  of  incorporated  cities,  for  the  incorporation  and  or- 
ganization of  school-districts,  and  for  the  creation  of  private  corporations,  for 
20  years  or  more.  It  is  a  popular  idea — and  there  are  some  reasons  and  de- 
cisions for  such  opinion,  (Bouv.  Law  Diet,  tit.  "Municipal  Corporation") — 
that  a  couT}^^  is  a  "municipal  corporation;"  and  in  like  manner  municipal 
townships,  so  called,  are  frequently  spoken  of  as  municipal  corporations. 
But  this  does  not  appear  to  be  correct.  Judge  Dillon  in  his  excellent' trea- 
tise on  the  Law  of  Municipal  Corporations,  third  edition,  speaks  of  political, 
public,  and  civil,  as  well  as  private  corporations.    He  says: 

"All  corporations  intend^  as  agencies  in  the  administration  of  civil  gov- 
ernment are  public,  as  distinguished  from  private  corporations.  Thus,  an 
incorporated  school -district  or  county,  as  well  as  city,  is  a  public  corporation, 
but  the  school-district  or  county,  properly  speaking,  is  not,  while  the  city  is, 
a  municipal  corporation."     Section  22. 

But  the  status  of  an  incorporated  school-district,  under  the  laws  of  this  ^tate, 
has  been  definitely  settled  by  our  own  supreme  court.  In  the  case  of  Beac/i 
V.  Leahy,  11  Kan.  23,  31,  decided  in  1873,  the  court  says: 

"The  mere  fact  that  these  organizations  are  declared  ici  the  st>atute  to  be 
bodies  corporate  has  little  weight.  We  look  behind  the  name  to  the  thing 
named.  Its  character,  its  relations,  and  its  functions  determine  its  position, 
and  not  the  mere  title  under  which  it  passes.  *  *  ♦  The  conclusions  to 
which  these  investigations  have  led  us  are  that  among  public  corporations  only 
corporations  propel*  are  included  within  the  scope  of  article  12  of  tlie  state 
constitution,  and  that  a  school-district  is  only  a  qua^i  corporation,  and  not 
covered  by  its  provisions. " 

In  1871  the  legislature  passed  an  act  "authorizing  school-district  No.  2, 
Neosho  county,  to  issue  bonds  to  build  a  school-house."  The  district  board 
issued  the  bonds  authorized  by  said  act,  and,  wben  the  taxes  were  levied  to 
pay  the  interest  or  bonds.  Beach  and  others  sought  by  injunction  to  prevent 
the  collection  of  said  taxes,  on  the  ground  that  said  bonds  were  void.  The 
act  referred  to  was  claimed  to  be  unconstitutional  upon  the  same  grounds 
now  urged  against  the  validity  of  chapter  56  of  the  Laws  of  1885.  The  case 
of  Beach  v.  Leahy  was  brought  to  test  its  validity,  and  the  supreme  court  held 
that  the  act  was  valid.  This  decision  would  seem  to  be  sufficient  authority 
alone  upon  which  to  rest  a  decision  in  the  case  at  bar. 
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But  there  are  numerous  other  decisions  of  the  same  court  which  go  to 
show  that  "municipal  corporations"  proper  are  incorporated  cities,  towns, 
and  viUages,  and  that  counties  and  municipal  townships,  though  public  cor- 
porations, are  not  within  the  reach  of  section  1  of  article  12  of  the  constitu- 
tion. Thus,  "the  provisions  of  article  12  of  the  constitution  have  no  appli- 
cation to  counties  as  counties."    State  v.  ComWs  Patonee  Co.  12  Kan.  439. 

"Section  5  (of  article  12)  refers  to  municipal  corporations  proper,  cities, 
toions,  and  villages,  and  the  manifest  scope  of  the  article  is  limited  to  private 
corporations  and  municipal  corporations  proper.  ComWs  Pottawatomie  Co. 
V.  Sullivan,  17  Kan.  61. 

"Counsel  fail  to  note  the  distinction  between  municipal  corporations  proper 
and  gt«a«i corporations.  This  distinction  is  pointed  out  and  commented  oii  in 
Beach  v.  Leahy,  11  Kan.  23.  Cities,  towns,  and  villages  are  municipal  cor- 
porations proper,  while  counties,  towns,  school-districts,  and  road-districts 
are  qtuzsi  corporations.  The  difference  between  these  two  classes  of  corpo- 
rations is  well  established,  and  a  principle  applicable  to  the  one  class  is  not 
necessarily  applicable  to  the  other."  Eikenhen'y  v.  Torvriship  of  Bazaar,  22 
Kan.  561. 

In  the  case  of  Comers  Norton  Co,  v.  Shoemaker,  27  Kan.  79,  the  validity  of 
a  special  act  fixing  the  compensation  of  Uie  county  clerk  and  county  treas- 
urer of  Norton  county  was  sustained,  in  the  course  of  the  opinion  Chief 
Justice  HoRTON  says: 

"The  legislature,  under  the  constitution,  has  discretion  to  determine  the 
necessity  for  such  special  laws,  and  such  statute  is  analogous  to  those  con- 
ferring authority  by  special  acts  upon  counties,  townships,  and  school-dis- 
tricts to  issue  bonds." 

The  cases  of  Frauds  v.  Atchison,  T.  d  S.  F.  R.  Co.,  19  Kan.  308,  Com'rs 
Marion  Co.  v.  Riggs,  24  Kan.  255.  and  Orau  v.  Crockett,  30  Kan.  138-142; 
S.  C.  1  Pac.  Rep.  50,  may  be  read  with  profit,  as  throwing  some  light  upon 
the  general  question  of  the  validity  of  special  legislation.  The  conclusion 
seems  irresistible  that  a  special  act  giving  authority  to  a  particular  county, 
township,  or  school-district,  by  name  or  number,  to  issue  its  bonds  for  any 
proper  purpose,  or  to  do  any  other  necessary  or  proper  act,  is  not  a  "special 
act  conferring  corporate  powers"  coming  within  the  reach  or  scope  of  section 
1  of  article- 12  of  the  constitution.  And  as  said  chapter  56  of  the  Laws  of 
1885  does  not  relate  to  a  muriicipal  corporation  proper,  but  only  to  the  board 
of  education  of  a  particular  school-di strict,  and  limits  the  powers  of  such  board 
to  the  issuance  of  the  bonds  of  said  district  for  proper  and  necessary  purposes, 
said  act  is  constitutional  and  valid.  The  temporary  injunction  will  be  dis- 
solved, and  the  defendant  will  have  judgment  against  the  plaintiffs  for  costs. 

The  plaintiffs  excepted  to  the  ruling  and  judgment  of  the  court, 
and  bring  the  case  here. 

H,  C.  Safford,  for  plaintiffs  in  error. 

Waters  dt  Chase,  for  defendant  in  error. 

HoRTON,  C.  J.  The  only  question  presented  in  this  case,  upon  the 
record  before  us,  is  as  to  the  constitutionality  of  an  act  of  the  legis- 
lature of  this  state,  approved  February  21,  1885,  authorizing  the 
board  of  education  of  the  city  of  Topeka  to  issue  bonds  of  the  school- 
district  for  the  purpose  of  purchasing  sites  for  school  buildings,  erect- 
ing new  school  buildings,  etc.,  in  an  amount  not  exceeding  $100,000, 
upon  a  majority  vote  of  the  electors  of  the  district.  The  plaintiffs 
contend  that  the  act  is  a  special  law,  and  therefore  in  conflict  with 
section  17  of  article  2  of  the  constitution  of  the  state,  and  that  the 
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^ct  confers  corporate  powers,  and  thereby  is  also  in  conflict  with  sec- 
tion 1  of  article  12  of  the  constitution.  The  first  objection  to  the 
act  must  be  disposed  of  favorably  to  its  constitutionality,  upon  the  au- 
thority of  State  V.  Hitchcocky  1  Kan.  178,  and  Comers  Norton  Co. 
V.  Shoemaker,  27  Kan.  77.  It  was  decided  in  State  v.  Hitchcock^ 
supra,  "that  the  legislature  must  determine  whether  its  purpose  can 
or  can  not  be  expediently  accomplished  by  a  general  law,  and  the 
mere  fact  that  certain  results  could  be  accomplished  by  a  general  law 
does  not  necessarily  avoid  a  special  law  passed  to  effect  them." 

In  Com'rs  Norton  Co.  v.  Shoemaker,  supra,  the  writer  of  this  stated 
in  the  opinion,  among  other  things,  that  "the  legislature,  under  the 
constitution,  has  discretion  to  determine  the  necessity  for  such  special 
laws,  and  such  statute  is  analogous  to  those  conferring  authority  by 
special  acts  upon  counties,  townships,  and  school-districts  to  issue 
bonds."  See,  also,  Beach  v.  Leahy,  11  Kan.  23;  Harvey  v.  ComWs 
Rush  Co.  32  Kan.  159 ;  S.  C.  4  Pac.  Rep.  153.  The  other-objection 
involves  a  more  difficult  question;  but,  upon  careful  consideration,  we 
think  the'decision  in  Beach  v.  Leahy,  supra,  and  the  reasoning  of  the 
court  therein,  decisive  of  the  case  in  favor  of  the  affirmance  of  the 
judgment  of  the  court  below. 

In  commenting  upon  article  12  of  the  constitution,  Mr.  Justice 
Brewer,  speaking  for  the  court  in  that  case,  said,  with  reference  to 
counties,  townships,  and  school-districts,  that  "they  are  called  in  the 
statute  *  bodies  corporate,*  yet  they  are  denominated  in  the  books  and 
known  to  the  law  as  quasi  corporations,  rather  than  as  corporations 
proper.  They  possess  some  corporate  functions  and  attributes,  but 
they  are  primarily  political  subdivisions, — agencies  in  the  administra- 
tion of  civil  government, — and  their  corporate  functions  are  granted  to 
enable  them  more  readily  to  perform  their  public  duties.  *  *  ♦  Giv- 
ing corporate  capacity  to  certain  agencies  in  the  administration  of  civil 
government  is  not  the  creation  of  such  ah  organization  as  was  sought  to 
be  protected  by  article  12  of  the  constitution.  This  distinction  be- 
tween qu^si  corporations  and  corporations  proper  is  no  new  thing,  nor 
of  recent  recognition.  <•  *  *  The  conclusion  to  which  these  in- 
vestigations have  led  us  is  that  among  public  corporations  only  cor- 
porations proper  are  included  within  the  scope  of  article  12  of  the  state 
constitution,  and  that  a  school-district  is  only  a  quasi  corporation,  and 
not  covered  by  its  provisions." 

The  board  of  education  of  the  city  of  Topeka,  of  course,  is  not  a 
private  corporation,  nor  is  it  a  corporation  created  with  political  and 
legislative  powers  like  cities  and  towns  for  the  local  civil  government 
and  police  regulations  of  the  inhabitants  of  the  particular  district  in- 
cluded in  the  boundaries  of  the  corporation.  The  fact  that  its  limits 
or  boundaries  are  the  same  as  that  of  the  city  of  Topeka,  makes  no 
difference  in  that  particular.  It  is  just  the  same  as  if  it  constituted 
any  other  territorial  district,  described  as  the  board  of  education  of 
said  district.     The  board  of  education  has  power  to  select  its  own  of- 
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ficers,  to  make  its  rules  and  regulations,  to  establish  a  high  school, 
whenever,  in  its  opinion,  the  educational  interests  of  the  city  de- 
mand the  same,  and  to  exercise  sole  control  over  the  public  schools 
and  school  property  of  tbe  city.  The  title  of  all  property  held  for 
the  use  or  benefit  of  the  public  schools,  within  the  territory  over 
which  the  board  of  education  has  jurisdiction,  is  vested  in  the  board. 
The  board  is  required  annually  to  make  an  estimate  of  the  amount 
of  funds  necessary  and  requisite  for  the  support  and  maintenance  of 
the  public  schools  under  its  charge,  and  also  of  the  amount  neces- 
sary to  pay  the  interest  on  the  bonds  issued  by  the  board  accruing 
during  the  year,  and  the  amount  of  sinking  fund  necessary  to  be  col- 
lected during  such  year  for  the  payment  and  redemption  of  the  bonds ; 
and  shall  cause  to  be  certified  by  the  president  and  clerk  of  the  board 
to  the  county  clerk  of  the  county  in  which  the  city  is  situated  the 
percentage  by  them  levied  on  the  real  and  personal  property  of  and 
within  the  city,  as  returned  on  the  assessment  roll  of  the  county. 
The  board  may  also  issue  bonds  and  negotiate  the  same  for  school 
buildings,  etc.,  upon  conditions  prescribed  by  the  statute.  In  brief, 
the  corporate  functions  of  the  board  of  education  of  a  city  of  the  first 
class  are  granted  by  the  state  to  assist  in  carrying  out  the  general 
common  school  system  adopted  by  the  state.  Article  10,  c,  122, 
Laws  1876;  sections  1,  2,  c.  149,  Laws  1881;  section  1,  c.  100,  Laws 
1885. 

In  our  opinion,  the  board  of  education  of  the  city  of  Topeka  is  a 
distinct  corporation  from  the  municipal  corporation  of  the  city  of  To- 
peka. We  think  it  is  a  quasi  corporation  only,  and  is  not  a  corpora- 
tion proper,  as  embraced  within  the  scope  of  article  12  of  the  state 
constitution.  Heller  v.  Stremmel,  52  Mo.  809;  Wright  v.  Stockman, 
59  Ind.  65.  For  a  fuller  statement  and  a  further  discussion  of  the 
case,  we  refer  to  the  opinion  of  the  learned  trial  judge,  in  whose  con- 
clusion as  to  the  constitutionality  of  chapter  56  we  concur.  1  Kan. 
Law  J.  346. 

The  order  and  judgment  of  the  superior  court  will  be  affirmed. 

(All  the  justices  concurring.) 
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(33  Kan.  762) 

Parsons  Water  Co.  v,  Knapp. 
Piled  July  9, 1885. 

1.  £i£iNBNT  Domain— CoNTEBTiNO  Condemnation— Judgment. 

Where  condemnation  proceedings  are  instituted  by  a  party  desiring  to  obtain 
an  easement  in  land,  and  the  other"  party  contests  only  with  regard  to  the 
amount'of  the  damages  which  may  be  awarded,  and  not  with  regard  to  the 
validity  or  regularity  of  the  proceedings,  and  judgment  is  finally  rendered  be- 
tween the  parties,  awarding  damages  and  costs  to  the  land-owner,  hsld,  that 
the  party  instituting  the  proceedings  cannot  claim  that  such  judgment  is  void 
because  the  proceedings  are  not  authorized  by  statute ;  but,  field,  that  such 
judgment  is  valid,  whether  the  proceedings  are  fully  authorized  by  statute  or 
not. 

2.  Bame— Continuance  Refused. 

Where  a  case  is  properly  on  the  trial  docket  for  a  special  t€rm  of  the  court, 
and  is  continued  at  that  term  by  consent  of  the  parties  to  the  next  regular  term, 
which  commences  within  eight  days  after  the  continuance,  and  on  the  ninth 
day  of  the  regular  term,  the  seventeenth  day  after  the  continuance,  the  case  is 
regularly  called  for  trial,  and  the  defendant  asksfor  another  continuance  upon 
the  ground  that  no  trial  docket  had  been  made  out  for  that  term,  and  for  the 
further  reason  that  the  defendant  could  not  safely  proceed  to  trial  for  the  want 
of  material  evidence  which  he  has  been  unable  to  procure,  but  no  diligence  is 
shown  in  attempting  to  procure  evidence  or  in  preparing  for  trial,  and  the 
court  overrules  the  application  for  the  continuance,  held  not  error. 

3.  Same— Right  to  Flood  Land— Mistrial. 

Where  a  corporation  commences  condemnation  proceedings  to  procure  the 
right,  among  other  things,  to  flood  lands,  and  does  not  ask  for  the  entire  use  of 
the  water  to  the  exclusion  of  the  owner  of  the  land,  and  the  case  is  tried,  over 
the  objections  of  the  party  instituting  the  proceedings,  upon  the  theory  that 
such  party  would  obtain  the  right  to  the  exclusive  use  of  the  water,  and  wonld 
entirely  exclude  the  owner  of  the  land  from  its  use ;  Md  error,  and  that,  un- 
der the  circumstances  of  this  case,  the  error  is  material. 

4.  Same— Damages— Examination  OP  Witness. 

in  a  case  where  the  principal  question  is  with  reference  to  the  amount  of 
damages  to  be  awarded  to  one  of  the  parties,  a  witness  cannot  be  asked  '*  the 
amount  of  damages  sustained.'* 
6.  Same — St.  Louis,  L.  &  O.  R.  Co.  v.  WiiiDEu,  U'ollowed. 

The  case  of  the' Si.  Louis,  L,  dt  D.  K.  Co.  v.  Wilder,  17  Kan.  239,  247,  with 
reference  to  the  judgment  to  be  rendered  in  condemnation  proceedings,  re- 
ferred to  and  followed. 

Error  from  Labette  county. 

Kimball  d  Osgood,  for  plaintiff  in  error. 

Perkins,  Morrison  d  Bowman,  for  defendant  in  error. 

Valentine,  J.  The  Parsons  Water  Company  is  a  corporation,  or- 
ganized under  the  laws  of  Kansas,  "for  the  purpose  of  supplying  water 
to  the  public  in  or  near  to  the  city  of  Parsons,  and  to  that  end  to  build 
and  maintain  a  dam,  canal,  and  reservoirs,  and  to  build,  maintain, 
and  operate  a  system  of  water-works  for  supplying  with  water  the 
streets,  alleys,  lanes,  squares,  and  public  places  of  the  said  city  of 
Parsons,  and  for  supplying  water  for  extinguishing  fires,  and  for  do- 
mestic, manufacturing,  hydraulic,  irrigating,  and  industrial  purposes 
in  said  city  and  country  adjacent  thereto,  and  to  erect,  build,  and 
maintain  all  buildings,  machinery,  and  apparatus  necessary  in  order 
to  accomplish  the  purpose  above  named."  The  city  contracted  with 
the  company  for  a  supply  of  water  for  fire  purposes,  and  granted  to 
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it  the  right  to  construct,  maintain,  and  operate  its  waier-works  in 
said  city,  and  to  lay  its  mains  in  the  streets  thereof,  and  to  obtain 
an  adequate  «npply  of  water  for  the  purposes  for  which  it  was  organ- 
ized. The  company  desired  to  construct  a  dam  across  a  stream 
known  as  the  "Big  Labette  Greek,"  and  to  overflow  certain  lands 
above  this  dam ;  and  for  the  purpose  of  procuring  the  right  to  do  these 
things  the  company  instituted  condemnation  proceedings  under  ar- 
ticle 9  of  the  act  relating  to  private  corporations^  Comp.  Laws  1879, 
c.  23.  In  these  proceedings  an  award  of  damages  of  $330  was  made 
by  the  commissioners  to  Caroline  M.  Enapp,who  owned  a  farm  through 
which  the  stream  ran.  She  appealed  from  this  award  to  the  district 
court,  where  another  award  was  made  to  her  for  the  sum  of  $1,000, 
and  judgment  was  rendered  in-  her  favor  for  costs;  and  to  reverse  this 
award  and  judgment  the  case  is  now  brought  to  this  court. 

The  first  assignment  of  error  is  that  the  district  court  erred  in  en- 
tertaining the  condemnation  proceedings,  for  the  reason  that  a  water 
company,  organized  for  the  purposes  for  which  this  company  was  or- 
ganized, has  no  power  under  the  statute  to  obtain  any  easement  or 
any  right  or  interest  in  real  estate  by  virtue  of  condemnation  pro- 
ceedings. We  do  not  think  that  it  is  necessary  to  decide  this  ques- 
tion, for  the  water  company  itself  instituted  the  proceedings  to  ob- 
tain such  right,  and  Mrs.  Knapp  did  not  contest  its  right  or  power  to 
do  so,  but  consented  thereto,  and  merely  contested  as  to  the  amount  of 
the  damages  which  might  be  awarded  to  her.  The  company  asked  for 
the  right,  she  consented,  and  the  entire  contest  was  with  reference  to 
the  amount  of  damages  which  she  should  receive.  No  question  as  to 
the  company's  right  to  institute  and  carry  on  the  proceedings,  or  to  ob- 
tain what  it  asked  for,  was  raised  in  the  district  court,  and  therefore, 
whatever  might  have  been  the  result  if  the  question  had  been  raised 
by  either  party  in  that  court,  we  think  it  must  now  follow  that  the 
water  company  will  get  what  it  asked  for,. if  the  award  and  judgment 
of  the  district  court  shall  finally  be  afiSrmed,  and  if  the  company  com- 
plies with  such  award  and  judgment.  In  support  of  this  proposition, 
see  Central  Branch  U.  P.  R.  Co.  y.  Andrews,  26  Kan.  702,  710,  711. 

The  next  alleged  error  is  the  refusal  of  the  district  court  to  grant 
a  continuance.  It  appears  that  the  case  was  taken  to  the  district 
court  in  proper  time  to  be  tried  at  a  special  term  thereof.  It  was 
regularly  '^n  the  trial-docket,  and  was  regularly  and  properly  callei'- 
for  trial,  when,  on  November  4,  1883,  the  parties,  by  consent,  con- 
tinued the  case  to  the  next  regular  term  of  the  court,  commencing 
on  November  12,  1883.  No  trial-docket  was  made  out  for  that  term; 
but  if  there  had  been,  it  would  not  have  contained  this  case,  for  it 
would  have  been  made  out  before  this  case  was  continued*.  Civil 
Code,  §  813.  On  November  20,  1883,  the  case  was  regularly  called 
for  trial,  except  that  no  trial-docket  had  been  made  out  as  aforesaid. 
The  water  company  then  asked  for  another  continuance,  for  the  rea- 
son that  no  trial-docket  had  been  made  out  for  that  term,  and  for  the 
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further  reason  that  the  company  could  not  safely  proceed  to  trial  for 
the  want  of  material  evidence  which  it  had  been  unable  to  procure. 
But  no  diligence  was  shown  in  attempting  to  procure  evidence,  or  in 
preparing  for  trial,  and  the  court  overruled  the  application  for  the 
continuance. 

We  cannot  say  that  the  court  committed  material  error  in  this  rul- 
ing. The  granting  and  refusing  of  continuances  rests,  to  some  extent, 
within  the  sound  judicial  discretion  of  the  trial  court.  The  trial  court 
can  know  more  of  the  circumstances  surrounding  the  case  than  it  is 
possible  for  the  supreme  court  to  know,  and  hence,  unless  error  is 
clearly  shown  in  the  refusal  of  the  court  to  grant  a  continuance,  the 
supreme  court  will  not  reverse  therefor.  The  trial  court,  exercising  a 
sound  judicial  discretion,  might,  perhaps,  very  properly,  have  de- 
layed the  case  for  a  time,  on  account  of  the  sickness  in  the  family  of 
the  president  of  the  water  company,  and  for  other  reasons,  but  we 
cannot  say  that  it  materially  erred  in  refusing  to  do  so. 

The  next  clainl  of  error  is  that  the  court  below  tried  the  case  upon 
an  erroneous  theory,  which  resulted  in  a  large  increase  in  the  amount 
of  the  damages  awarded  to  Mrs.  Knapp;  and  it  is  claimed  that  this 
error  is  shown  by  the  evidence  that  the  court  permitted  the  plaintiflf, 
Mrs.  Knapp,  to  introduce,  over  the  objections  and  exceptions  of  the 
water  company;  by  an  instruction  of  the  court  to  the  jury,  excepted 
to  by  the  water  company ;  by  the  refusal  of  the  court  to  give  certain  in- 
structions asked  by  the  water  company ;  by  a  special  finding  of  the  jury 
awarding  to  the  plaintiff  $385.31  damages,  because,  as  was  supposed, 
the  water  company  obtained  the  right  to  the  exclusive  use  of  the  water, 
and  Mrs.  Knapp  was  excluded  from  its  use ;  and  by  the  refusal  of  the 
court  to  reduce  the  aggregate  amount  of  the  damages  awarded  to  Mrs. 
Knapp  by  striking  out  said  $385.31. 

We  are  inclined  to  think  that  the  court  below  did  err  in  this  par- 
ticular. It  seemed  to  have  tried  the  case  upon  the  theory  that  the 
water  company  procured  the  right  to  the  exclusive  use  of  the  stream 
— the  Big  Labette  creek — to  the  total  and  entire  exclusion  of  the 
plaintiff,  Mrs.  Knapp.  Now  the  water  company  did  not  ask  for  such 
an  exclusive  right,  and  we  do  not  think  that,  under  the  statutes,  or 
its  petition  in  the  condemnation  proceedings,  it  could  obtain  any  such 
exclusive  right,  and  it  should  not  be  required  to  pay  for  more  than  it 
received.  After  the  final  termination  of  these  condemnation  proceed- 
ings, we  think,  the  water  company  will  have  the  right  to  take  just  so 
much  water  as  it  asked  to  take,  or  to  do  just  what  it  asked  to  do, 
when  it  instituted  the  proceedings,  and  no  more ;  and  the  plaintiff  will 
still  have  the  right  to  all  reasonable  and  proper  use  of  the  water  in 
connection  with  her  farm.  Except  with  the  consent  of  the  plaintiff, 
the  water  company  can  interfere  with  her  rights  or  interests  only  to 
subserve  some  paramount  public  interest  or  purpose,  and  only  as  far 
as  such  public  interest  or  purpose  requires  or  authorizes.  With  her 
consent,  however,  the  company  may  procure  greater  interests  in  her 
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property.  As  the  court  Delow  tried  the  case  upon  an  erroneous  the- 
ory, we  think  its  award  and  judgment  must  be  reversed,  unless  the 
plaintiff  consent  to  diminish  the  award  by  deducting  therefrom  the 
sum  of  $3S5.31. 

It  is  also  claimed  that,  the  court  below  erred  in  permitting  a  ques- 
tion to  be  asked  a  certain  witness  with  reference  to  "the  amount  of 
damages  sustained"  by  Mrs.  Knapp.  We  think  the  court  below  erred 
in  permitting  the  question  to  be  asked ;  but  taking  into  consideration 
the  answer  given  and  the  many  other  questions  asked  this  witness, 
and  the  answers  given  thereto,  we  think  the  error  was  wholly  imma- 
terial. The  answer  to  the  question  was  in  substance  that  the  value 
of  the  property  was  diminished  one-half. 

The  next  ruling  of  the  court  below,  complained  of,  is  the  correction 
of  the  judgment  which  had  previously  been  rendered.  We  perceive 
no  error  in  this.  The  judgment  was  corrected  so  as  to  make  it  cor- 
respond with  the  decision  rendered  by  this  court  in  the  case  of  St. 
Louis,  L.  dt  D.  R.  Co.  v.  Wilder,  17  Kan.  239,  247. 

If  the  plaintiff,  Mrs.  Knapp,  consents  to  the  reducing  of  the  award 
by  deducting  $385.31  therefrom,  the  award  and  judgment  as  thus 
modified  will  be  affirmed ;  otherwise  they  will  be  reversed. 

(All  the  justices  concurring.) 


(33  Kan.  757) 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Bbown,  Adm'r,  etc. 

Filed  July  9,  1885. 

Vkrdict— Findings— EvroENCB. 

Where  important  and  material  special  findings  of  the  jury  are  without  any 
support  in  the  evidence,  and  where  other  findings  are  contrary  to  the  evidence, 
and  still  other  findings  evasive  and  inconsistent,  and  h  appears  from  such  find- 
ings that  the  jury  either  misconceived  the  import  of  portions  of  the  testimony 
or  else  did  not  make  fair  and  impartial  answers  to  the  questions  of  fact  sub- 
mitted, the  general  verdict  cannot  stand,  although  it  has  been  approved  by  the 
trial  court. 

Error  from  Lyon  county. 

A.  A.  Hurd  and  C7.  N.  Sterry,  for  plaintiflF  in  error. 

Scott  dt  Lynn,  for  defendant  in  error. 

HoRTON,  C.  J.  This  was  an  action  brought  by  Joseph  Brown,  as  ad- 
ministrator, to  recover  damages  for  the  benefit  of  William  Haas,  de- 
ceased, who  is  alleged  to  have  lost  his  life  on  November  17,  1879,  by 
reason  of  the  negligence  of  the  railroad  company,  while  the  said  William 
Haas  was  in  the  performance  of  his  duties  as  an  employe  of  the  com- 
pany. On  the  day  named,  Haas  was  a  yard  switchman  in  the  em- 
ploy of  the  company  at  its  car-yard  near  the  city  of  Emporia,  in  this 
state.  He  went  in  between  a  box  car  and  a  flat  car  upon  the  rail- 
road, and  attempted  to  make  a  coupling  of  the  cars.  His  head  was 
caught  between  projecting  timbers  on  the  flat  car  and  the  box  car, 
and  so  crushed  that  he  immediately  died.  This  is  the  fourth  time 
the  case  has  been  in  this  court.     Railroad  Co.  v.  Brown,  26  Kan. 
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445;  Brown  v.  Railroad  Co.  29  Kan.  186;  Brown  v.  R  lilroad  Co. 
31  Kan.  1;  S.  C.  1  Pac.  Ebp.  605.  At  the  last  time  the  case  was 
tried  the  jury  returned  a  verdict  against  the  railroad  company  for 
J5,000.  The  railroad  company,  after  the  jury  returned  its  verdict 
and  special  findings,  moved  the  court  for  judgment  upon  the  special 
findings,  notwithstanding  the  general  verdict.  This  motion  was  over- 
ruled and  excepted  to. 

This  is  the  first  error  complained  of.  When  the  case  was  here  at 
our  July  term,  for  1883,  Mr.  Justice  Valentine,  in  delivering  the 
opinion  of  the  court,  referred  to  the  admitted  facts  in  the  case,  and 
the  facts  claimed  to  have  been  established  by  the  parties  to  the  liti- 
gation; thereon  he  commented  at  length,  and  declared  the  law  appli- 
cable to  the  case.  31  Kan.  9-17;  8.  C.  1  Pac.  Eep.  605.  It  is  said, 
on  the  part  of  the  railroad  company,  that  the  theory  of  plaintiff's 
case  has  always  been  *'the  having  of  an  uncovered  ditch  in  the  rail- 
road company's  yard,  into  which  Haas  stepped  while  performing  his 
duty,  and  of  which  he  had  no  knowledge  or  opportunity  of  knowledge." 
The  claim  is  now  made  that  the  findings  of  the  jury  show  that  this 
theory  has  no  foundation  whatever,  and  cannot  be  asserted  to  sustain 
the  general  verdict:  The  findings  which  the  company  allege  show  that 
Haas  did  not  step  into  the  ditch  are  the  following : 

**QiL€8tion,  Was  the  step  which  Haas  took,  which  brought  him  onto  the 
track  between  the  two  cars,  a  step  into  any  ditch?  Answer.  Not  directly. 
Q.  After  H<ias  stepped  in  between  the  cars,  did  he  take  any  step  or  steps  to- 
wards the  coming  box  car,  and  if  so,  how  many?  A.  Not  any.  Q,  After  Haas 
stepped  in  between  ttie  two  cars,  did  he  take  any  steps  towards  the  flat  car, 
and  if  so,  how  mtiny?    A.  Not  anv  " 

We  do  not  think  the  conclusion  contended  for  by  counsel  upon  these 
findings  is  a  correct  one.  We  think,  from  the  general  verdict,  and 
the  evidence  introduced  in  the  case  on  the  part  of  plaintiff  below,  it 
may  be  fairly  assumed  that  when  Haas  stooped  or  crouched  under 
the  timbers  projecting  from  the  flat  car  to  make  the  coupling,  he 
went  down  into  the  ditch  immediately  under  the  end  of  one  of  the 
cars.  When  the  jury  answered  "not  directly,"  they  did  not  expressly 
negative  his  stepping  or  slipping  into  the  ditch.  The  answer,  on  the 
other  hand,  tends  to  show  that  while  he  did  not  directly  step  into  the 
ditch,  he  did  so  indirectly;  that  is,  that  he  stepped  upon  a  tie  and 
slipped  into  the  ditch,  or  stepped  upon  the  surface  ground  between 
the  ties  and  slipped  into  the  ditch.  That  this  interpretation  should 
be  given  to  the  above  findings  is  evident  from  the  following  additional 
findings  of  the  jury:  , 

''Question.  If  there  was  any  ditcli  which  hart  anything  to  do  with  the  acci- 
dent which  resulted  in  the  death  of  Haas,  was  such  ditch  in  any  way  con- 
cealed from  the  view  of  Haas  at  the  time  he  walked  down  to  the  east  end  of 
the  flat  car  and  stopped  there,  waiting  for  the  box  car,  if  he  had  looked  in  the 
direction  of  it?  If  the  jury  answer  the  last  question  in  the  affirmative,  they 
may  state  fully  in  what  manner,  or  by  what  object  or  objects,  or  obstruction, 
if  any,  such  ditch  was  concealed  so  that  Haas  could  not  have  seen  it  if  he  had 
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looked  in  the  direction  of  it  at  any  time  when  he  was  wallcing  down  to  the 
end  of  the  flat  car»  or  when  he  was  standing  at  or  by  the  end  of  ity  An- 
noer.  There  were  several  ditches  there,  as  the  evidence  shows;  but  from 
the  fact  that  the  track  being  new,  it  made  between  every  tie  look  alike, 
and  a  place  that  had  been  two  or  three  inches  deeper  could  not  be  easily  dis- 
covered without  careful  examination." 

The  findings,  when  read  together,  will  fairly  bear  the  interpreta- 
tion given,  and  it  is  the  rule  that  where  the  findings  of  a  jury  are 
fairly  susceptible  of  two  interpretations,  that  one  should  be  given 
which  supports  the  general  verdict,  rather  than  an  interpretation 
which  would  overthrow  and  destroy  it.     Railway  Co.  v.  Ritz,  33  Kan. 

;  S.  C.  6  Pao.  Rep.  533.     We  perceive  no  error  in  the  refusal  of 

the  court  to  enter  judgment  upon  the  special  findings  in  favor  of  the 
railroad  company. 

It  is  the  further  contention  that  some  of  the  findings  of  the  jury 
are  without  any  support  in  the  evidence ;  that  others  are  contrary  to 
the  evidence ;  and  that  still  others  are  evasive  and  inconsistent.  After 
a  careful  reading  of  the  record,  we  think  that  this  attack  upon  the 
special  findings  must  be  sustained.  Our  examination  satisfies  us  that 
the  jury  were  more  anxious  to  answer  the  special  findings  in  such  a 
way  as  might  not  interfere  with  the  general  verdict,  than  to  give  full, 
fair,  and  truthful  answers  to  the  particular  questions  of  fact  submit- 
ted. Under  such  circumstances,  the  general  verdict  cannot  stand, 
although  it  has  been  approved  by  the  trial  court.  Babcock  v.  Dieter, 
30  Kan.  172;  S.  C.  2  Pac.  Rep.  604;  Raihvay  Co.  v.  Fray,  31  Kan. 
739;  S.  C.  3  Pac.  Rep.  650;  Railroad  Co.  v.  Harvey,  31  Kan.  750; 
8.  C.  3  Pac.  Rep.  568 ;  Railway  Co.  v.  Shannon,  6  Pac.  Rep.  665 ; 
Railroad  Co.  v,  Weber,  Id.  877;  Railroad  Co.  v.  Keeler,  4  Pac.  Rep. 
143;  Railroad  Co.  v.  Wagner,  33  Kan. ;  8.  C.  7  Pac.  Rep.  204. 

A  few  illustrations  of  the  unsatisfactory  answers  given  by  the  jury 
will  suffice : 

"Qnestion,  How  much  a  year  would  William  Haas  have  contributed  to  his 
mother's  support  if  he  had  lived  until  she  died  ?  Answer.  On  an  average, 
$527.  Q.  The  jury  may  state  the  facts  upon  which  they  base  their  answer 
to  the  last  question.  A,  On  the  supposition  that  he  would  earn  on  an  aver- 
age 82.25  per  day." 

For  four  years  immediately  preceding  the  death  of  Haas  he  con- 
tributed to  his  mother  only  $209.20;  at  the  rate  of  $52.30  per  year. 
At  the  time  of  his  death  he  was  earning  as  wages  $1.90  per  day;  not 
$2.25  per  day.  Even  if  the  deceased  could  have  earned  $2.25  per 
day,  it  is  extravagant  to  say,  considering  all  the  evidence  in  the  case, 
that  of  his  yearly  earnings  he  would  have  contributed  $527  to  his 
mother,  who  had  considerable  property  of  her  own,  leaving  him  less 
than  $200  per  year  with  which  to  support  himself.  "The  enigma  of 
the  future  of  a  life  is  not  to  be  solved  by  the  mere  matter  of  faith  and 
hope,  or  even  by  the  natural  possibilities  of  accomplishment;  but 
mainly  and  chiefly  by  the  experiences  of  the  past,  and  of  what  the 
life  has  already  been.     The  law  runs  little  along  the  lines  of  sympa- 
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thy  and  affection,  but  rather  along  the  lines  of  the  actual  and  the 
probable."     Railroad  Co.  v.  Brown,  26  Kan.  443. 

** Question.  Did  not  William  Haiis  voluntarily  work  in  the  new  yard?  An- 
swer, We  don't  know." 

The  evidence  established  that  prior  to  the  employment  of  the  de- 
ceased in  the  car-yards,  he  was  at  work  for  the  company  as  a  brake- 
man  at  $1.50  per  day;  that  he  left  that  work  to  accept  employment 
in  the  old  yard  of  the  company  at  $1.90  per  day ;  and  that  he  had  been 
at  work  in  the  new  car-yard  about  eight  days  prior  to  his  death.  It 
also  appears  from  the  findings  of  the  jury  that  he  knew  the  yard  in 
which  he  met  his  death  was  a  new  and  incomplete  yard,  continuously 
undergoing  change  in  the  course  of  its  completion;  that  he  knew,  at 
the  time  of  his  death,  the  ground  in.  the  yard  where  he  received  his  in- 
jury was  wet  and  muddy,  and  that  the  ties  upon  which  the  rails  were 
laid  on  the  track  were  above  the  surface  of  the  ground.  No  objection 
or  protest  or  complaint  upon  his  part  against  working  in  the  new  yard 
appears  anywhere  in  the  record.  Under  these  circumstances,  it  is 
hardly  reasonable  to  say  that  the  deceased  did  not  voluntarily  work 
in  the  new  yard. 

"Question.  Prior  to  the  death  of  Haas,  during  the  time  he  was  at  work  in 
the  new  yard,  was  it  not  of  frequent  occurrence  for  cars  loaded  with  project- 
ing material  to  be  in  that  yard?  Answer.  Ko  evidence  that  it  was.  Q. 
Had  not  William  Haas,  prior  to  the  time  of  his  death,  coupled  and  uncoupled 
cars  upon  the  track  upon  which  he  met  his  death?  A.  No  evidence  that  he 
did.'- 

Upon  these  matters  there  is,  among  other,  the  following  evidence 
in  the  record : 

Fnink  J.  O'Eourke  testified:  "That  he  was  the  yard-master  of  the  Atchi- 
son, Topeka  &  Santa  Fe  Railroad  Company,  at  Emporia,  at  the  time  that  Haas 
was  killed,  and  knew  him  as  a  switchman  in  the  yard  of  the  company;  that 
Jlaas'  duty  consisted  in  catching  cars,  uncoupling  cars,  and  coupling  the  same; 
that  the  persons  working  in  the  yard,  constituting  the  entire  day  force,  were 
himself,  one  Stafford,  John  P.  Cherry,  and  Haas,  the  deceased;  that  usually 
the  crew  had  an  understanding  between  themselves  that  one  man,  whom  they 
called  foreman,  pulled  the  pins;  that  Stafford  did  this;  that  Cherry  rode  the 
cars  and  Haas  coupled;  that  the  south  track,  upon  which  Haas  was  injured, 
was  used  at  the  time  for  making  up  the  Eureka  train  once  a  day;  that  the 
Eureka  train  came  in  from  Eureka  in  the  morning  about  10  o'clock,  and  left 
in  the  afternoon  about  4  o'clock;  that  he  judged  coupling  and  switching  had 
to  be  done  upon  this  track  at  least  once  a  day,  during  the  time  that  Haas  was 
working  there;  that,  as  he  remembered,  the  Eureka  train  had  to  be  made  up 
every  day  on  that  track,  and  tliat  Haas  was  engaged  in  coupling  cars  upon 
the  track  while  working  in  the  yard,  and  in  making  up  the  Eureka  train; 
that  he  did  not  call  to  memory  any  special  car,  or  any  special  day  that  cars 
loaded  with  projecting  material  passed  through,  but  that  they  had  ciirs  of  that 
kind  at  all  times  liable  to  come  through  any  day,  or  not  to  come  through  for 
a  month;  that  it  was  a  common  thing  to  receive  cars  loaded  with  projecting 
material ;  that  they  were  handled  the  same  as  other  cars  were  handled, — that 
is,  they  were  uncoupled  and  coupled,  stopped  and  started,  and  switched." 

S.  P.  ChJise  testified:  "That  since  October  5, 1883,  he  has  been  in  the  music 
business;  that  prior  to  that  time  he  was  the  foreman  and  car-repairer  for  the 


Digitized  by  Google 


Kan.]  iiTCHisoN,  t.  &  s.  p.  r.  cx).  v.  brown.  576 

Atchison,  Topeka  &  Santa  Fe  Eailrotid  Company  at  Emporia;  that  he  remem- 
bered when  the  company  moved  into  the  new  yard  at  Emporia,  in  the  fail  of 
1879;  that  the  south  track,  upon  which  Haas  was  killed,  had  been  used  after 
the  company  went  into  the  new  yard  to  make  up  the  Eureka  train  on ;  that  it 
was  not  unusual  to  receive  cars  in  the  yard  at  that  time  loaded  with  project- 
ing material." 

H.  B.  Morse  testified:  "That  he  knew  William  Haas  in  his  life-time,  and 
that  he  employed  him  to  work  in  the  yard  of  the  Atchison,  Topeka  &  Santa 
Fe  Railroad  Company  at  Emporia;  that  at  the  time  the  railroad  company  was 
building  the  Eureka  branch,  the  Kansas  City  &  Southern  branch,  and  the 
McPhei-son  branch;  that  after  the  company  first  moved  into  the  new  yard, 
and  up  to  the  time  of  Haas'  death,  it  was  not  unusual  to  receive  cars  loaded 
with  projecting  material  in  the  yard." 

William  Peck  testified:  "That  he  could  not  remember  the  exact  date  that 
the  company  moved  into  the  new  yard,  but  could  recollect  something  near  it; 
that  at  the  time  it  was  not  an  unusual  thing  to  see  cars  with  projecting  ma- 
terial, and  that  it  is  not  an  unusual  thing  to  see  flat  cars  loaded  with  project- 
ing material  on  any  road;  that  he  hauled  in  his  train  cars  loaded  with  pro- 
jecting timbers  into  the  new  yard  prior  to  November  17,  1879,  and  that  he 
hauled  them  out  with  his  train;  that  such  cars  were  going  out  on  the  works 
west,  where  the  company  was  constructing  a  new  track, — the  McPherson 
branch, — and  were  generally  A.,  T.  &  S.  F.  railroad  cars." 

C.  M.  Hatfield  testified :  "  That  he  noticed  Haas  going  over  to  the  south  track 
where  the  cars  were  to  be  coupled;  that  he  was  at  tlie  phice  where  he  was 
killed  in  about  five  minutes  after  he  fell;  that  it  was  the  usual  thing  to  see 
c;irs  loaded  in  the  yard  with  projecting  material,  prior  to  that  iinie." 

Orrin  Smith  testified:  "That  in  1879  he  was  firing  a  switch-engine  in  the 
yard  of  the  Atchison,  Topeka  &  Sant-i  Fe  Railroad  Company  at  Emporia;  that 
at  the  time  Huiis  was  killed,  he  was  on^an  engine  used  in  the  new  yard  of  the 
company;  that  he  was  in  the  new  yard 'about  four  or  five  days  before  Haas' 
death;  that  the  south  track,  upon  which  Haas  was  killed,  wiis  used  to  make  up 
the  Eureka  train;  that  he  thought  the  Eureka  train  was  made  up  every  day 
on  that  track  during  the  time  he  worked  there,  previous  to  Haas'  death,  for' 
three  or  four  days,  but  that  he  could  not  positively  swear  to  that  number  of 
days,  but  could  swear  that  the  Eureka  train  was  made  up  on  the  track  the 
last  two  days, — the  day  Haas  was  killed  and  the  day  before;  that  the  Eureka 
train  was  a  mixed  train, — that  is,  it  was  made  up  of  freight  and  passenger  cars; 
that  when  the  Eureka  train  came  in,  the  cars  that  went  west  were  switched 
jut,  and  the  baggage  car  and  passenger  car  were  thrown  in  on  the  south  track," 

On  cross-examination  the  witness  testified  as  follows : 

*^ Question,  Have  you  any  recollection  of  the  Eureka  train  having  been 
made  up  in  the  south  yard  prior  to  Haas'  death  at  any  time  ?  Anawer,  I  think 
it  was  made  up,  all  the  time  that  I  was  in  the  yard,  right  there  on  that  track. 
Q.  Didn't  you  swear  at  the  trial  next  prior  to  the  last  one  that  you  had  no  rec- 
ollection of  that  train  having  been  miuie  up  on  that  track  except  on  the  night 
before  Hiias  was  killed,— the  evening  before  Haas  w{is  killed?  A.  I  shouldn't 
wonder  if  I  did;  that  is  what  I  say  now.  Q.  Then  the  only  time  you  have 
any  recollection  of  that  train  being  made  up  on  that  track  before  Haas  was 
killed  was  the  evening  before  that,  was  it  not?  A.  It  is;  if  I  swore  to  it  be- 
fore, it  is  so." 

If  the  jury  had  said  that  there  was  evidence  upon  these  matters 
before  them,  but  that  the  evidence  was  not  worthy  of  belief,  or  that 
the  witnesses  were  mistaken,  we  could  at  least  say  that  they  made 
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intelligent  answers;  but  the  answers  they  did  make  are  evasive. 
Again,  the  following  are  among  several  of  the  inconsistent  findings: 
'*  Question,  Did  not  Haas  know  that  the  standing  car,  with  projecting  ma- 
terial, was  lojided  witli  materials  which  projected  over  the  east  end  of  it, 
when  ho  attempted  to  make  tlie  coupling?  Answer,  Don't  know.  Q,  Did 
not  William  Haas  stoop  or  bend  his  body  to  avoid  the  projecting  timbers  at 
the  time  he  attempted  to  couple  the  cars,  at  the  time  of  his  death?     A,  Yes." 

It  is  true  that  there  was  a  mass  of  questions  presented, — 110, — 
and  if  we  could  conclude  from  the  answers  that  the  jury  gave  intelli- 
gent and  impartial  attention  to  the  testimony  and  questions  submit- 
ted, we  would  not  hesitate  to  overrule  the  challenges  to  the  answers; 
but  as  so  many  important  and  material  questions  have  been  improp- 
erly, evasively,  and  unsatisfactorily  answered,  we  think  it  appears 
therefrom  that  the  jury  either  misconceived  the  import  of  portions  of 
the  testimony,  or  else  did  not  make  fair  and  impartial  answers  to  the 
questions,  and  therefore  that  there  has  been  a  mistrial  in*  the  case, 
or  a  failure  of  justice.  As  to  the  practice  controlling  the  submission 
of  particular  questions  of  fact  to  a  jury,  and  the  construction  to  be 
given  to  the  answers  thereto,  when  considered  in  connection  with  the 
general  verdict  of  the  jury,  we  refer  to  the  cases  already  cited,  and 
also  to  the  following :  First  Nat.  Bank  v.  Peck^  8  Kan.  660 ;  Wyandotte 
V.  White,  13  Kan.  191;  Railway  Co.  v.  Hollcy,  30  Kan.  465;  S.  C.  1 
Pac.  Rep.  130. 

The  judgment  of  the  district  court  will  be  reversed^  and  the  cause 
remanded  for  a  new  trial. 

(All  the  justices  concurring.) 
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SUPREME  COURT  OF  KANSAS. 

(34  Kan.  27) 

Tootle  and  others  v.  Smith. 

Filed  July  9,  1885. 

1.  Attach mbnt—Vekification  of  Affidavit. 

The  verification  of  an  affidavit  for  attachment  before  the  attorney  of  record 
of  the  plaintiff  is  unauthorized. 

2.  Same — Amended  Affidavit— Amount  of  Debt. 

if  an  affidavit  for  attachment  does  not  contain  a  statement  of  the  amount 
which  the  plaintiff  ought  to  recover,  the  affidavit  is  defective  and  insufficient ; 
and  where  no  attempt  is  made  to  cure  such  an  affidavit  but  by  oiTering  to  file 
a  new  or  amended  affidavit,  verified  before  the  attorney  of  record  of  the  plain- 
tiff, the  court  or  judge  hearing  a  motion  to  dissolve  the  attachment  commits 
no  error  in  refusing  to  allow  such  affidavit  to  be  filed  or  accepted,  because 
such  a  verification  is  unauthorized,  and  therefore  such  new  affidavit  is  also  de- 
fective and  insufficient. 

Error  from  Johnson  county. 

On  June  10,  1884,  Tootle,  Hanna  &  Co.,  of  Kansas  City,  Missouri, 
instituted  a  civil  action  in  the  district  court  of  Johnson  county,  Kan- 
sas, against  Bufus  Smith,  of  Gardner,  Kansas,  to  recover  the  sum  of 
$2,600  then  overdue  upon  an  account  and  note  given  for  goods,  wares, 
and  merchandise.  On  the  same  day  they  caused  to  be  filed  an  affi- 
davit for  attachment  against  Bufus  Smith.  The  amount  which  plain- 
tiffs sought  to  recover  from  the  defendant  xoas  omitted  from  the  affidavit. 
On  the  same  day  an  order  of  attachment  issued,  based  upon  said 
affidavit,  for  the  sum  of  $2,600  and  $50  probable  costs  of  suit,  and 
defendant's  goods  were  attached,  which  were  appraised  at  $1,692.07. 
On  July  5,  1884,  the  defendant  appeared  to  the  action,  and  filed  a 
general  demurrer  to  the  first  count  or  cause  of  action  of  the  plaintiffs' 
petition,  and  put  in  a  general  denial  to  the  second  count  or  cause  of 
action  therein  stated.  On  the  twenty -first  day  of  July,  1884,  the  de- 
fendant served  notice  on  plaintiffs'  attorney,  in  Kansas  City,  Mis- 
souri, to  the  effect  that  on  the  twenty-sixth  dayof  said  month,  at  Wy- 
andotte, Kansas,  before  the  Hon.  W.  E.  Wagstaff,  judge  of  said  court, 
at  chambers,  he  would  move  for  a  dissolution  of  the  attachment  for 
two  certain  reasons.  On  the  same  day  the  hearing  was  continued 
until  Wednesday,  July  30,  1884,  at  which  time  the  hearing  was  con- 
tinued until  Saturday,  August  2,  1884,  at  which  time,  and  before  the 
defendant's  motion  to  dissolve  came  on  for  hearing,  the  plaintiffs 
asked  leave  of  the  judge  to  file  an  amended  affidavit  for  attachment 
in  said  cause,  which  was  refused  by  the  said  ju'dge,  to  which  action  of 
the  judge  the  plaintiffs  excepted.  The  judge  then  proceeded  to  hear 
the  proofs  in  support  of  the  second  ground  of  the  said  motion,  to-wit, 
that  the  grounds  set  forth  in  the  attachment  affidavit  were  wholly  un- 
true. The  plaintiffs  offered  the  pleadings,,  process,  and  proceedings 
in  the  case,  as  well  as  the  affidavit  of  H.  M.  Tilliston,  collector  and 
adjuster  for  Tootle,  Hanna  &  Co.,  William  Byley,  of  the  firm  of  Byley, 
v.7p,no.lO— 37 
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Eby  &  Co.,  and  William  Peake,  of  the  firm  of  Tootle,  Hanna  &  Co. 
The  defendant  offered  and  read  three  affidavits  made  by  himself; 
also  affidavit  of  his  wife,  Belle  Smith ;  affidavits  of  J.  B.  Ward  and 
S.  W.  Barnard ;  also  the  original  affidavit  for  attachment  on  behalf 
of  plaintiffs  in  the  action.  The  jndge  took  the  matter  under  advise- 
ment until  August  6, 1884,  and  then  sustained  the  defendant's  motion 
in  totOf  to  whic^  action  of  the  judge  the  plaintiffs  then  and  there  ex- 
cepted; and  by  agreement  of  parties,  and  with  consent  of  the  judge, 
the  plaintiffs  were  allowed  30  days  from  August  6,  1884,  within  which 
to  make  and  serve  "a  case"  for  review  in  the  supreme  court.  The 
plaintiffs  now  bring  the  case  here. 

A.  Smith  Devenney,  for  plaintiffs  in  error. 

St,  John  dt  Pickering,  for  defendant  in  error. 

HoRTON,  C.  J.  It  is  conceded  that  the  affidavit  for  attachment 
was  defective  by  reason  of  the  omission  of  the  amount  sued  for. 
Upon  the  hearing  of  the  motion  to  dissolve,  the  district  judge  decided 
the  affidavit  void.  Robinson  v.  Burton,  5  Kan.  293.  The  first  com- 
plaint is  that  the  judge  erred  in  not  granting  the  plaintiffs  leave  to 
amend  the  affidavit.  The  insufficient  affidavit  was  sought  to  be  cured 
by  a  new  affidavit,  relating  back  to  the  original  signed  by  William 
Peake,  and  verified  before  John  S.  Harbison,  the  attorney  of  record 
of  plaintiffs.  This  was  unauthorized,  and  the  judge  properly  rejected 
such  new  or  amended  affidavit.  Sections  344,  345,  350  of  the  Code; 
Foreman  v.  Carter,  9  Kan.  681;  Warner  v.  Warner,  11  Kan.  121. 
As  no  sufficient  steps  were  taken  by  plaintiffs  to  cure  or  amend  the 
original  affidavit,  the  judge  committed  no  error  in  dissolving  the  at- 
tachment. It  is  therefore  useless  to  discuss  the  affidavits  used  upon 
the  hearing.  The  defective  and  insufficient  affidavit,  in  the  absence 
of  a  sufficient  amendment,  settled  the  whole  matter  against  the  plain- 
tiffs. 

The  order  of  the  district  judge  will  be  affirmed. 

(All  the  justices  concurring.) 


(33  Kan.  739) 

Mabkson,  Assignee,  etc.,  v.  Buchan,  Trustee,  etc. 

Filed  July  9,  1886. 

1.  Mortgage — Note  to  Secdre  Paymknt  of  Stocks  in  Insurance  Company— 
Sdkhender  by  State  Officers — Sale — Lien. 

Where  a  stockholder  in  an  insurance  company  of  this  state,  to  secure  the 
payment  of  his  stock,  jfives  his  note  secured  b}-  a  mortgage  upon  his  real  estate, 
and  afterwards,  in  good  faith,  sells  and  tranr^fers  his  stock  to  other  parties,  wlio 
become  stockliolders  in  the  corporation,  and  subsequently  the  note  and  mort- 
gage, whicli  were  depositel  by  tlie  corporation  with  the  treasurer  of  the  state, 
under  and  in  pursuance  of  sections  16  and  49  of  the  act  to  establish  an  insur- 
.  ance  department  in  the  state  of  Kansas,  approved  March  1,  1871,  are  surren- 
dered to  the  corporation,  and  the  corporation  proceeds  to  wind  up  its  business 
affairs,  and  decides  to  surrender  its  securities  given  in  payment  of  stock  to  its 
present  stockholders,  but  before  so  doing  makes  an  assessment  upon  the  shares 
of  stock  owned  l)y  the  several  stockholders  to  raise  nioney  to  pay  the  outstand- 
ing debts  of  the  corporation,  and  the  stockholders,  who  have  purchased  tho 
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stock  for  which  the  snul  note  and  mortgage  were  given,  pay  the  assossmcnts 
upon  their  shares  of  stock  and  receive  from^the  corporation,  in  good  faith,  the 
transfer  of  said  note  and  mortgage,  held,  that  tlie  surrender  of  the  note  and 
mortgage  b}'  the  officials  of  the  state  to  the  corporation  does  not  release  or  dis- 
charge the  mortgage,  field,  further^  that  l  he  sale  and  transfer  of  the  note  and 
mortgage  by  the  corporation  to  the  stockholders  who  purchased  the  stock  for 
which  said  note  and  mortgage  were  given  does  not  satisfy  the  note  and  mort- 
gage; and  nUo  heldy  that  tiie  owner  and  holder  of  said  'mortgage,  under  the 
said  transfer  from  the  corporation,  has  a  prior  lien  upon  the  lands  embraced 
therein  lo  any  judgment  obtained  against  the  maker  of  said  note  and  mortgage 
subsequent  to  their  execution. 

2.  Same — Reinsurance  in  Another  Company— Assessments. 

Where  a  life  insurance  company  of  this  slate,  about  to  wind  up  its  business, 
insures  its  outstanding  policies  in  another  life  insurance  company  of  another 
state,  and  enters  into  a  contract  with  said  insurance  company  whereby,  among 
other  things,  it  is  agreed  to  the  effect  "  that  the  notes  and  mortgages'given  by 
the  stockholders  to  secure  their  stock  issued  by  the  first- named  company  should 
be  returned  lo  the  parties  who  gave  the  same,  or  their  assigns,  upon  the  execu- 
tion of  that  coniract,  or  as  soon  thereafter  as  practicable,"  heldy  that  the  life 
insurance  company  so  reinsuring  its  policies  has  the  right  to  retain  the  notes 
and  mortgages  giVen  by  its  stockholders  to  secure  their  stock  until  all  the 
outstanding  debts  of  the  society  are  paid,  and  all  equities  are  adjusted  between 
the  company  and  its  stockholders.  Hetd^furtlier,  that  to  raise  money  to  pay 
its  outstanding  debts  it  has  the  right  to  make  assessments  upon  the  shares  of 
stock  owned  by  its  several  stockholders,  and  to  dispose  of  to  lis  stockholdei-s 
paying  asses<^ments  upon  their  stock  the  notes  and  mortgages  given  to  secure 
the  identical  stock  ui>on  which  such  assessments  are  made  and  paid. 

Error  from  Leavenworth  county. 

L.  B.  do  S.  E.  Wheat  and  J.  H.  Gilpatrick,  for  plaintiff  in  error. 

Keeler  dt  Gephart,  Lucien  Baker,  Stillinga  (&  Stillinqs^  H.  Miles 
Moore,  and  H,  W.  Ide,  for  defendants  in  error. 

HoRTON,  C.  J.  The  controversy  in  this  case  is  between  Herman 
Markson,  as  assignee  of  the  Leavenworth  Savings  Bank,  and  W.  J. 
Buchan,  as  trustee  for  A.  T.  Hines  and  others,  as  to  which  of  them 
is  entitled  to  the  proceeds  arising  from  the  sale  of  certain  lands  em- 
braced in  two  mortgages  executed  July  1,  1873,  and  April  26,  1875, 
by  George  R.  Hines  and  wife.  On  October  20,  1877,  Markson,  as 
assignee,  recovered  in  the  United  States  district  court  for  Kansas  a 
judgment  against  George  B.  Hines  for  $12,444,  and  costs,  and  claims 
that  this  judgment  is  a  first  lien  upon  all  the  lands  embraced  in  the 
said  mortgages  not  released.  The  district  court  rendered  judgment 
on  July  4,  1884,  in  favor  of  Buchan,  as  trustee,  against  George  B. 
Hines,  upon  his  note  executed  July  1, 1873,  of  $13,250,  for  the  prin- 
cipal and  all  interest  due  upon  said  note,  and  decreed  that  the  lands 
embraced  in  said  mortgages  given  to  secure  this  note,  and  not  re- 
leased, should  be  sold,  and  the  proceeds,  after  payment  of  certain 
taxes,  improvements,  and  costs,  should  be  applied — First,  to  the 
amount  found  due  Buchan,  as  trustee,  upon  the  note  of  Geo.  B.  Hines 
of  July  1,  1873;  and,  second,  to  the  payment  of  the  judgment  recov- 
ered by  Markson,  as  assignee,  against  George  R.  Hines,  on  October 
20,  1877. 

The  promissory  note  of  George  R.  Hines  of  July  1,  1873,  and  the 
mortgages  of  July  1,  1873,  and  April  26,  1875,  were  given  to  the  Al- 
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liance  Mutual  Life  Assurance  Society  to  secure  the  payment  of 
132^  shares  of  capital  stock  of  that  corporation,  owned  by  George 
B.  nines  at  the  time  of  the  execution  of  the  note  and  mortgages. 
Soon  after  the  execution  of  the  note  it  and  the  first  mortgage  were 
deposited  by  the  Life  Assurance  Society  with  the  treasurer  of  the  state 
of  Kansas,  in  pursuance  of  sections  16  and  49  of  the  act  to  establish 
an  insurance  department  in  the  state  of  Kansas,  approved  March  1, 
1871.  The  note  came  due  on  the  first  [third]  of  July,  1878.  On 
September  29, 1876,  a  written  contract  was  executed  between  the  Life 
Assurance  Society  and  the  Pacific  Life  Insurance  Company  of  Califor- 
nia, whereby  the  latter  company  insured  the  outstanding  policies  held 
by  the  Life  Assurance  Society.  In  the  contract  between  these  insur- 
ance companies  it  was  provided,  among  other  things,  that — 

"For  and  in  consideration  of  the  promises,  covenants,  and  agreement*  of 
the  Life  Assurance  Society,  hereafter  contained,  the  Facitic  Life  Insurance 
Company,  its  successoi*s  or  assigns,  does  hereby  promise,  covenant,  and  agree 
to  and  hereby  does  reinsure  to  said  party  of  the  second  part,  and  to  each  and 
all  of  the  said  second  party's  policy-holders  or  their  assigns,  any  and  all  risk 
and  risks  upon  the  lives  of  individuals  now  outstanding  and  in  force,  and 
hereby  guaranties  unto  said  party  of  the  second  part,  and  each  and  all  said 
policy-holders,  that  the  said  risks  due,  or  as  the  same  may  become  due,  shall 
and  will  be,  by  said  party  of  the  first  part,  promptly  and  duly  paid  according 
to  said  several  policies  or  contracts,  and  to  assume,  and  does  hereby  assume 
and  promise  to  pay  and  discharge  all  debts  and  liabilities  of  every  nature  and 
kind  whatever  of  said  party  of  the  second  part,  as  per  schedule  hereto  at- 
tached; and  by  virtue  and  force  of  the  said  assumption  and  promise  it  is  in- 
tended, and  said  party  of  the  first  part  hereby  agrees,  that  each  policy-holder 
of  the  party  of  the  second  part,  who  may  choose  so  to  do,  may  have  and 
maintain  and  enforce  his  or  their  legal  claim  or  claims  directly  against  said 
party  of  the  first  part,  its  successors  or  assigns,  and  take  notice'  of  loss  or  de- 
mand as  against  said  second  party,  and  in  the  same  manner  and  with  like 
effect  as  they  might  have  enforced  and  maintained  his,  her,  or  their  claim  or 
claims  against  said  party  of  the  second  part;  and  the  said  party  of  the  first 
part  does  hereby,  in  consideration  as  aforesaid,  further  promise,  covenant, 
and  agree  to  save,  keep  harmless,  and  indemnify  said  party  of  the  second 
part,  its  successors  or  assigns,  from  and  against  any  and  all  debts  and  lia- 
bilities, costs,  payments,  expenses  or  demands  of  every  kind  and  description, 
in  law  and  equity,  or  otherwise,  at  the  date  of  this  instrument  outstanding 
and  in  force  against  said  party  of  the  second  part,  or  that  may  hereafter  ac- 
crue or  exist  against  said  party  of  the  second  part,  on  account,  by  reason,  or 
in  any  way  growing  out  of  any  liability  or  demand  of  any  kind  now  existing 
against  said  party  of  the  second  part  on  account  of  its  policy  liabilities,  but 
said  party  of  the  first  part  hereby  reserves  all  legal  defense  to  said  demand  or 
liabilities,  or  either  of  them." 

"It  was  agreed  further  in  the  contract  that — 

"All  the  mortgages  and  notes  given  by  the  stockholders  of  the  Life  Assur- 
ance Society  to  secure  the  payment  of  their  stock  should  be  returned  to  the 
parties  who  gave  the  same,  or  their  assigns,  upon  the  execution  of  the  con- 
tract, or  as  soon  thereafter  as  practicable. " 

After  the  execution  of  this  contract  between  the  insurance  com- 
panies, the  Life  Assurance  Societj'  commenced  to  close  up  its  business, 
and  on  March  9, 1880,  a  resolution  was  adopted  by  the  stockholders  of 
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the  company  "that  the  affairs  of  the  corporation  b^  immediately  closed 
up  and  the  securities  be  surrendered  to  the  respective  shareholders." 
The  board  of  directors  of  the  corporation  were  also  directed  by  the 
stockholders  at  said  time  to  dispose  of  the  securities  as  follows.:  That 
"when  received  (from  the  superintendent  of  insurance  of  the  state) 
they  be  delivered  to  the  present  owners  of  the  stock  for  the  payment 
of  which  said  securities  were  respectively  given."  The  resolutions  of 
the  stockholders  were  adopted  by  the  board  of  directors  on  March  10, 
1880.  On  March  27,  1880,  the  board  of  directors,  among  other 
things,  adopted  the  following : 

"Resolved,  that  the  owners  of  stock  la  that  company  be  requested  to  pay 
the  amount  of  three  per  cent,  on  their  capital  stock,  and  that  the  money  so 
paid  shall  be  used  as  a  fund  to  take  up  ("ill  outstanding  debts  of  this  company, 
the  money  so  paid  to  be  paid  into  the  hands  of  G.  H.  Hyde,  and  to  be  expended 
under  the  direction  of  the  executive  committee  for  the  purpose  aforesaid,  and 
the  claim  so  taken  up  to  be  assigned  to  said  G.  H.  Hyde,  to  be  held  by  him 
against  said  company  to  the  full  amount  thereof  till  settled  as  herein  pro- 
vided. As  soon  as  all  debts  against  the  company  shall  be  t<iken  up  and  the 
securities  held  by  the  officers  of  the  state  can  be  surrendered  and  assigned  to 
any  holder  of  such  stock  who  shall  contribute  as  much  or  more  than  his  pro- 
portion of  the  amount  necessary  to  take  up  said  debts,  and  the  securities  of 
all  who  fail  to  so  contribute  shall  be  foreclosed,  and  the  money  arising  from 
such  foreclosure  shall  be  applied  to  the  expense  of  the  same  and  to  the  payment 
of  the  share  which  the  holder  of  the  stock  is  liable  on  the  debt  so  taken  up." 

On  April  12,  1880,  the  board  of  directors  took  the  following  action : 

"Resolved,  that  proceedings  be  commenced  to  foreclose  all  mortgages  given 
for  stock  on  which  assessment  shall  not  be  paid,  ad  heretofore  called,  within 
thirty  days  from  this  date,  and  that  the  executive  committee  secure  counsel 
and  make  all  necessary  arrangements  for  the  foreclosure  of  said  mortgages; 
and  that  George  H.  Hyde  is  authorized  to  order  the  board  of  directors  of  said 
society  to  transfer  to  the  holders  of  the  stock  the  securities  given  for  pay- 
ment of  the  stock,  upon  payment  of  the  assessment  made  therefor  aforesaid." 

At  the  July  term  of  this  court  for  1881,  in  the  case  of  the  Life  A  a- 
surance  Soc.  v.  Welch,  26  Kan.  632,  judgment  was  rendered  in  favor 
of  the  society,  compelling  the  superintendent  to  deliver  up  to  the  As- 
surance Society  all  securities  belonging  to  the  company  and  deposited 
with  the  treasurer  of  state,  except  an  amount  of  such  securities  equal 
to  what  was  known  as  the  reserve  liability  on  the  outstanding  policies 
of  the  company.  The  note  of  July  1, 1873,  of  $13,250,  and  the  first 
mortgage  to  secure  the  same,  remained  with  the  treasurer  of  state, 
under  the  deposit  of  the  Life  Assurance  Society,  to  about  December 
8, 1881,  when,  in  pursuance  of  the  judgment  of  this  court,  the  note 
and  mortgage  were  returned  to  the  Assurance  Society.  Afterwards 
the  directors  of  the  society  made  assessments  amounting  to  $500  on 
the  132J  shares  of  capital  stock,  which  was,  in  March,  1882,  paid  by 
William  Buchan,  A.  T.  Hines,  G.  Y.  Bryant,  and  E.  S.  Bartlett,  as  the 
owners  of  said  shares.  The  transfer  and  sale  to  W.  J.  Buchan,  as 
trustee,  etc.,  of  the  note  of  July  1, 1873,  and  the  mortgages  given  to 
secure  the  same,  was  the  payment  of  $500,  in  pursuance  of  said  res- 
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olutions  heretofore  cited  and  the  assessments  thereunder,  and  the 
transfer  to  him,  and  the  parties  he  represented,  of  their  portion  of  the 
assets  of  the  Assurance  Society  on  account  of  their  being  stockholders 
of  stock  for  which  the  note  and  mortgages  had  been  given. 

The  theory  upon  which  Markson  bases  his  claim  that  he  is  entitled 
to  the  proceeds  of  the  sale  of  the  lands  embraced  in  the  mortgages 
and  ordered  to  be  sold,  prior  to  Buchan,  as  trustee,  is  that  he  acquired 
a  lien  against  the  lands  at  the  date  of  his  judgment,  as  assignee,  on 
October  20,  1877,  and  that  as  the  note  and  mortgages  were  returned 
to  the  Life  Assurance  Society  in  pursuance  of  the  contract  between 
the  Pacific  Mutual  Life  Insurance  Company  of  California  and  said 
society,  and  under  the  judgment  of  this  court,  rendered  in  the  action 
of  the  Life  Assurance  Society  against  Orrin  T.  Welch,  as  superin- 
tendent of  insurance,  said  note  was  thereby  discharged  and  the  mort- 
gages released  and  wiped  out,  subject  only  to  the  rights  of  the  policy- 
holders of  the  society  and  the  insurance  department  in  relation  thereto. 
It  is  also  contended  by  Markson  that  the  Life  Assurance  Society  re- 
ceived the  note  and  mortgages  from  the  state  treasurer  in  December, 
1881,  as  fully  satisfied,  to  be  surrendered  to  George  B.  Hines  as  dis- 
charged. It  is  further  contended  that  the  Life  Assurance  Society, 
having  provided  substantially  for  the  discharge  of  the  notes  and  mort- 
gages by  the  contract  of  September  29,  1876,  it  was  not  competent 
or  in  the  power  of  the  society  to  afterwards  dispose  of  the  note  and 
mortgages  to  Buchan,  or  any  other  parties.  The  notes  and  mortgages 
are  also  claimed  to  have  been  released  and  discharged  for  various 
other  reasons.  It  is  sufficient,  however,  to  say  that,  in  our  opinion, 
all  of  these  claims  are  untenable.  The  evidence  produced  before  the 
trial  court  is  not  before  us.  The  findings  of  that  court,  therefore, 
must  be  taken  as  conclusive. 

One  of  the  findings  is,  "that  the  said  W.  J.  Buchan  and  the  other 
parties  for  whom  he  is  trustee  in  this  suit  are  and  were  bona  fide  hold- 
ers of  said  stock,  and  had  been  for  a  long  time  before  the  institution 
of  this  suit,  and  before  the  rendition  of  the  judgment  in  the  circuit 
court  of  the  United  States  for  the  district  of  Kansas,  at  its  June  term, 
in  1881,  in  the  action  pending  in  that  court,  by  James  N.  Burnes,  as 
administrator,  etc.,  and  Herman  Markson,  as  assignee,  etc.,  against 
George  R.  Hines,  A.  T.  Hines,  G.  W.  Bryant,  and  others."  In  the 
latter  action  the  complainants  were  defeated  as  to  said  stock;  and, 
under  the  decree  and  judgment  of  that  court,  Buchan  and  the  parties 
for  whom  he  is  trustee  were  decided  to  have  been,  prior  to  1878,  the 
bona  fide  owners  of  the  stock  issued  in  the  first  instance  to  George 
R.  Hines.  Here  was  an  adjudication  against  Markson  that  Hines 
had  not  fraudulently  disposed  of  his  stock,  and  that  Markson  had  no 
lien  or  claim  thereon.  This  matter  cannot  be  relitigated  in  this  suit. 
When  the  note  and  mortgages  were  returned  from  the  state  treasurer 
to  the  Life  Assurance  Society,  in  December,  1881,  George  R.  Hines  had 
sold  and  transferred  all  of  his  stock  to  Buchan,  A.  T.  Hines,  and  others. 
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The  resolutions  of  the  stockholders  of  the  Life  AsByrance  Society  of 
March  9,  1880,  which  were  subsequently  adopted  by  the  board  of  di- 
rectors, looked  to  the  closing  up  of  the  affairs  of  the  society;  but,  be- 
fore the  note  and  mortgages  were  returned  to  the  parties  who  gave 
the  same,  or  their  assigns,  or  any  demand  was  made  therefor,  the 
subsequent  resolution  of  March  27,  1880,  was  adopted,  requiring  the 
owners  of  the  capital  stock  in  the  society  to  pay  an  assessment  of  3 
per  cent,  on  their  stock  to  take  up  outstanding  debts  of  the  company. 
Buchan,  Hines,  and  the  other  parties,  as  the  owners  of  the  stock  is- 
sued to  George  E.  Hines,  paid  this  assessment,  and  subsequently  re- 
ceived the  transfer  of  the  notes  and  mortgages.  Neither  the  Life  As- 
surance Society,  nor  the  Pacific  Mutual  Life  Insurance  Company,  nor 
any  of  the  stockholders  of  either  company,  nor  any  of  the  creditors 
of  said  corporations,  are  here  objecting  to  the  resolution  or  proceed- 
ings of  the  Life  Assurance  Society  in  making  assessments  upon  its 
stockholders,  or  in  disposing  of  its  securities.  No  fraud  is  established, 
or  can  be  assumed,  from  any  of  the  findings^  and  Markson,  who  has, 
as  assignee,  simply  a  judgment  against  George  B^  Hines,  cannot, 
against  the  findings  of  the  trial  court,  question  the  bona  fides  of  Buchan, 
as  trustee,  in  obtaining  the  note  and  mortgages  in  suit. 

Markson  has  no  judgment  against  Buchan,  or  any  of  the  parties 
he  represents;  no  judgment  against  the  Life  Assurance  Society;  and 
is  in  no  way  the  representative  of  the  Pacific  Mutual  Life  Insurance 
Company.  As  George  B.  Hines  sold  and  disposed  of  his  stock  in 
the  Life  Assurance  Society  before  1878,  it  was  not  the  proper  thing  for 
the  society,  in  the  matter  of  closing  up  its  affairs,  to  return  to  him 
the  note  and  mortgages,  because  Buchan,  and  the  parties  he  repre- 
sents, paid  the  assessment  on  the  stock  originally  issued  to  him,  and, 
further,  because  by  the  resolutions  of  the  stockholders  and  directors 
of  the  society,  the  securities,  when  received  from  the  state  treasury, 
were  to  be  delivered  to  the  present  owners  of  the  stock,  while  the  con- 
tract between  the  insurance  companies  of  September  29,  1876,  pro- 
vided 'Hhe  notes  and  mortgages  given  by  the  stockholders  to  secure 
their  stock  issued  by  the  Life  Assurance  Society  should  be  returned  to 
the  parties  who  gave  the  same,  or  their  assigns,  upon  the  execution 
of  that  contract,  or  as  soon  thereafter  as  practicable;"  yet  the  Life 
Assurance  Society  had  the  right  to  retain  such  notes  and  mortgages 
until  all  outstanding  debts  of  the  society  had  been  paid  and  all  equi- 
ties adjusted. 

It  is  true  that  the  Pacific  Mutual  Life  Insurance  Company  obligated 
itself  to  pay  certain  claims  and  debts  of  the  Life  Assurance  Society, 
and  under  such  contract  it  was  adjudged  liable  to  pay  the  costs  and 
expenses  of  the  prosecution  of  the  action  of  the  Life  Assurance  So- 
ciety against  Orrin  T.  Welch,  tried  in  this  court;  but  there  is  no  find- 
ing of  the  court  that  the  Pacific  Mutual  Life  Insurance  Company, 
at  the  date  of  the  assessments  under  the  resolutions  of  March  27, 
1880,  bad  paid  the  debts  for  which  said  assessments  were  made,  nor 
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can  we  judge  from  the  contract  or  the  findings  that  there  was  any  lia- 
bility upon  the  part  of  said  Pacific  Mutual  Life  Insurance  Company  to 
pay  the  particular  outstanding  debts  of  the  Life  Assurance  Society  for 
which  said  assessments  were  made  and  collected.  Therefore,  we  can- 
not- assume  from  the  contract  or  the  findings  of  the  trial  court  that 
the  assessments  made  upon  the  stock  owned  by  Buchan  and  others 
were  unnecessary  and  invalid. 

Something  is  said  to  the  effect  that  the  judgment  of  the  United 
States  circuit  court  of  June,  1881,  would  have  been  different  if  the 
note  and  mortgages  had  been  surrendered  to  the  Life  Assurance  So- 
ciety when  the  action  was  commenced.  There  is  a  statement  in  the 
opinion  filed  in  that  case  that  if  the  securities  had  been  surrendered 
at  the  commencement  of  the  action  the  matter  would  have  been  con* 
sidered  in  the  determination  of  the  cause.  This  is  about  all.  It, 
however,  appears  from  the  opinion  that  in  the  investigation  of  the 
transactions  of  George  B.  Hines  in  that  case  that  no  fraud  was  es- 
tablished upon  his  part,  and  the  court  makes  the  positive  finding 
therein  that  certain  shares  of  stock  held  by  A.  T.  Hines  in  the  Life 
Assurance  Society  were  transferred  to  him  in  good  faith. 

The  judgment  of  the  district  court  will  be  affirmed* 

(All  the  justices  concurring.) 


(34  Kan.  8) 

Gbibben,  Guardian,  etc.,  v.  Maxwell. 

Filed  July  9, 1885. 

Vendor  akd  Vendee— Deed  Executed  bt  Insane  Grantor. 

Where  a  purchase  of  real  estate  from  an  insane  person  is  made,  and  a  con- 
veyance is  obtained  in  perfect  good  faith,  before  an  inquisition  and  finding  of 
lunacy,  for  a  fair  and  reasonable  consideration,  without  knowledge  otthe  in- 
sanity, and  no  advantage  is  taken  by  the  purchaser,  tiie  conveyance  cannot 
be  avoided  by  the  insane  person,  or  one  representing  him,  if  the  considera- 
tion has  not  been  returned  to  the  purchaser  and  no  offer  has  been  made  to  re- 
turn the  same. 

Error  from  Cowley  county. 

Action  commenced  December  7, 1883,  by  Noah  Gribben,  as  guard- 
ian of  Olive  E.  Gribben,  a  lunatic,  against  Samuel  E.  Maxwell,  to  set 
aside  a  conveyance  executed  by  Olive  E.  Gribben,  on  June  11,  1883. 
The  petition,  among  other  things,  alleged  that  on  June  11,  1883,  the 
said  Olive  E.  Gribben,  being  a  lunatic,  made,  executed,  acknowledged, 
and  delivered  to  the  defendant  a  quitclaim  deed  for  three-sevenths 
interest  of  the  E.  ^  of  the  N.  E.  ^  of  section  15,  and  the  S.  ^  of  the 
N.  W.  i  of  section  14,  all  in  township  No.  34  S.,  of  range  4  E.,  in 
Cowley  county,  in  this  state.  The  defendant  filed  an  answer,  the  sec- 
ond defense  of  which  was  as  follows : 

"That  he  purchased  of  the  said  Olive  E.  Gribben  the  lands  described  in  said 
petition  in  good  faith;  tliat  he  paid  to  the  said  Olive  E.  Gribben  for  said  lands 
the  sum  of  three"  hundred  and  fifty  dollars  lawful  money  of  the  United  States; 
that  the  said  sura  of  money,  paid  for  said  lands  as  aforesaid,  was  a  fair  and 
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reasonable  price  for  the  same  at  the  time  said  purchase  was  made;  that  the 
said  defendant  had  no  knowledge  or  information  of  the  lunacy  of  the  said 
Olive  E.  Gribben ;  that  at  the  said  time,  and  before,  there  was  nothing  in 
the  looks  or  conduct  of  the  said  Olive  E.  Gribben  to  indicate  she  was  of  un- 
sound mind,  or  incapable  of  the  transaction  of  business;  but,  on  the  con- 
trar3\  at  the  time  of  said  purchase,  and  for  a  long  time  prior  thereto,  the  said 
Olive  E.  Gribben  was  apparently  in  possession  of  her  full  mental  faculties, 
and  was  then,  and  had  been  for  a  long  time  piior  thereto,  engaged  in  the 
transaction  of  business  for  herself. 

**  Wherefore,  the  said  defendant  prays  the  said  petition  of  the  said  plaintiff 
be  dismissed,  and  that  the  title  ,of  the  said  defendant  in  and  to  the  said  lands 
be  quieted  against  the  claims  of  the  said  Olive  E.  Gribben,  and  all  persons 
claiming  or  to  claim  under,  through,  or  by  her,  and  for  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  equitable." 

To  the  second  defense  of  the  answer  the  plaintiff  filed  a  demurrer, 
npon  the  ground  that  it  was  insufficient  in  law  to  constitute  any  de- 
fense whatever.  At  the  May  term  of  the  court  for  1884  the  demurrer 
was  overruled.     The  plaintiff  excepted,  and  brings  the  case  here. 

Hackney  dt  Asp,  for  plaintiff  in  error. 

A.  J.  Pyburn,  for  defendant  in  error. 

HoBTON,  G.  J.  As  a  general  rule,  the  contract  of  a  lunatic  is  void 
per  Be.  The  concurring  assent  of  two  minds  is  wanting.  "They  who 
have  no  mind  < cannot  concur  in  mind'  with  one  another;  and,  as  this 
is  the  essence  of  a  contract,  they  cannot  enter  into  a  contract."  1 
Pars.  Cont.  (6th  Ed.)  383;  Powell  v.  Powell,  18  Kan.  371.  Notwith- 
standing this  recognized  doctrine,  the  decided  cases  are  far  from  be- 
ing uniform  on  the  subject  of  the  liability  or  extent  of  liability  of  lu- 
natics for  their  contracts.  An  examination  of  the  cases  upon  the  sub- 
ject shows  that  there  is  an  irreconcilable  eonflict  in  the  authorities. 
We  think,  however,  the  weight  of  authority  favors  the  rule  that  where 
the  purchase  of  real  estate  from  an  insane  person  is  made,  and  & 
deed  of  conveyance  is  obtained  in  perfect  good  faith,  before  an  inqui- 
sition and  finding  of  lunacy,  for  a  sufficient  consideration,  without 
knowledge  of  the  lunacy,  and  no  advantage  is  taken  by  the  purchaser, 
the  consideration  received  by  the  lunatic  must  be  returned,  or  offered 
to  be  returned,  before  the  conveyance  can  be  set  aside  at  the  suit  of 
the  alleged  lunatic,  or  one  who  represents  him.  Wbight,  C.  J.,  in 
Corbit  V.  Smith,  7  Iowa,  60,  thus  states  the  law : 

"In  the  next  place,  a  distinction  is  to  be  borne  in  mind  between  contracts 
executed  and  contracts  executory.  The  latter  the  courts  will  not  in  general 
lend  their  aid  to  execute,  where  the  party  sought  to  be  affected  was  at  the 
time  Incapable,  unless  it  may  be  for  necessaries.  If,  on  the  other  hand,  th& 
incapacity  was  unknown,  no  advantage  was  taken,  the  contract  has  been 
executed,  and  the  parties  cannot  be  put  in  statu  quo,  it  will  not  be  set  aside." 

In  Behrens  v.  McKenzie,  23  Iowa,  333,  DrLLON,  J.,  said: 

"But,  with  respect  to  executed  contracts,  the  tendency  of  modern  decision 
is  to  hold  persons  of  unsound  mind  liable  in  cases  where  the  transaction  is  in 
the  ordinary  course  of  business,  is  fair  and  reasonable,  and  the  mental  con- 
dition was  not  known  to  the  other  party,  and  the  parties  cannot  be  put  in- 
statu  quo." 
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In  Allen  v.  Berryhill,  27  Iowa,  534,  it  was  decided : 
"That  where  a  contract  made  by  an  insane  person  has  been  adopted,  and 
is  sought  to  be  enforced  by  the  representatives  of  such  person,  it  is  no  de- 
fense to  the  sane  party  to  show  that  the  other  party  was  non  compos  mentis 
at  the  time  the  contract  was  made." 

Cole,  J.,  dissenting,  expressed  his  views  as  follows: 
"In  every  case  of  contract  with  a  lunatic,  which  has  been  executed  in  whole 
or  in  part,  the  fact  that  the  parties  can  or  cannot  be  placed  in  statu  quo  will 
have  an  important  bearing  in  determining  whether  such  contract  shall  stand. 
*  *  *  When  the  parties  cannot  be  placed  in  statu  quo^  and  the  contnict  is 
fair,  was  made  in  good  faith,  and  without  knowledge  of  the  lunacy,  it  will 
not  be  set  aside,  even  at  the  suit  of  the  lunatic.  And  this,  not  because  the 
contract  was  valid  or  binding,  but  because  an  innocent  party,  one  entirely 
without  fault  or  negligence,  might,  and  in  the  eyes  of  the  law  would,  be  prej- 
udiced by  setting  it  aside.  Both  parties  are  faultless,  and  therefore  stand 
equal  before  the  law;  and  in  the  forum  of  conscience  the  law  will  not  lend 
its  active  interposition  to  effectuate  a  wrong  or  prejudice  to  either.  It  will 
suffer  the  misfortune  to  remain  where  nature  has  cjist  it." 

In  Bank  v.  Moore,  78  Pa.  St.  407,  a  lunatic  was  held  liable  upon 
a  note  discounted  by  him  at  the  bank,  and  Mr.  Justice  Paxson,  in  de- 
livering the  opinion  of  the  court,  said,  among  other  things : 

"Insanity  is  one  of  the  most  mysterious  diseases  to  which  humanity  is  sub- 
ject. It  assumes  such  varied  forms,  and  produces  such  opposite  effects,  as  fre- 
ijuently  to  baftle  the  ripest  professional  skill  and  the  keenest  observation.  In 
some  instances  it  affects  tlie  mind  only  in  its  relation  to  or  connection  with 
the  particular  subject,,  leaving  it  sound  and  rational  upon  all  other  subjects. 
Many  insane  persons  drive  as  thrifty  a  bargain  as  the  shrewdest  business 
man,  without  betraying  in  manner  or  conversation  the  faintest  trace  of  men- 
tal derangement.  It  would  bo  an  unrejisonable  and  unjust  rule  that  such  per- 
sons should  be  allowed  to  retain  the  property  of  innocent  parties,  and  retain 
both  the  property  and  its  price.  Here,  the  bank  in  good  faith  loaned  the  de- 
fendant the  money  on  his  note.  The  contract  was  executed,  so  far  as  the 
consideration  is  concerned,  and  it  would  be  alike  derogatory  to  sound  law 
and  good  morals  that  he  should  be  allowed  to  retain  it  to  swell  the  corpus  of 
his  estate." 

Mr.  Pomeroy,  in  his  treatise  on  Equity  Jurisprudence,  says: 

"In  general,  a  lunatic,  idiot,  or  person  completely  won  compos  mentis,  is  in- 
capable of  giving  a  true  consent  in  equity,  as  at  law.  His  conveyance  or  con- 
tract is  invalid,  and  will  generally  be  set  aside.  While  this  rule  is  generally 
true,  the  mere  fact  that  a  party  to  an  agreement  was  a  lunatic  will  not  oper- 
ate as  a  defense  to  its  enforcement,  or  as  ground  for  its  cancellation.  A  con- 
tract executed  or  executory,  made  with  a  lunatic  in  good  faith,  without  any 
advantage  taken  of  his  position,  and  for  his  own  benefit,  is  valid  both  in 
equity  and  at  law.  And  where  a  conveyance  or  contract  is  made  in  ignorance 
of  the  insanity,  with  no  advantage  taken,  and  with  perfect  good  faith,  a  court 
of  equity  will  not  set  it  aside,  if  the  parties  cannot  be  restored  to  their  origi- 
nal position,  and  injustice  would  be  done."  Volume  2,  §  946,  p.  465.  See, 
also,  Scanlan  v.  Cobb,  85  111.  296;  Young  v.  Rtemns^AS  N.  H.  133;  Batons, 
Eaton,  37  N.  J.  Law,  108;  Freed  v.  Broion,  55  Ind.  310;  Ashcraft  Y,De  At- 
mond,  44  Iowa,  229. 

Applying  the  law  thus  declared  in  the  case  at  bar,  the  district  court 
committed  no  error  in  overruling  the  demurrer.     It  appears  from  the 
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pleadings  that  the  conveyance  was  executed  and  delivered  before  an 
inquisition  and  finding  of  lunacy ;  that  no  offer  was  made  to  return 
to  the  purchaser  his  money  paid  for  the  conveyance  of  the  land ;  and 
the  answer  sets  forth  good  faith  on  the  part  of  the  purchaser;  that 
he  paid  a  fair  and  reasonable  price  for  the  land;  that  he  had  no 
knowledge  or  information  of  the  lunacy  of  Olive  E.  Gribben,  the  ward 
of  the  plaintiff;  that  there  was  nothing  in  her  looks  or  conduct  at  the 
time  to  indicate  that  she  was  of  unsound  mind,  or  incapable  of  trans- 
acting business,  but,  on  the  contrary,  that  she  was  apparently  in  pos- 
session of  her  full  mental  faculties,  and  was  then,  and  had  been  for 
a  long  time  prior,  engaged  in  the  transaction  of  business  for  herself. 
Our  attention  is  called  to  the  case  of  Powell  v.  Powell,  supra,  as  de- 
cisive that  the  conveyance  in  question  is  void;  but  a  consideration  of 
the  views  above  expressed  and  the  authorities  cited  shows  that  all  the 
reasons  to  avoid  a  marriage  with  a  lunatic  do  not  apply  in  the  case 
of  a  deed  obtained  in  good  faith  from  a  lunatic,  executed  before  an  in- 
quisition and  finding  of  lunacy.  We  have  examined  fully  the  authori- 
ties on  the  other  side  of  the  question,  and  especially  In  tq  Desilver,  5 
Eawle,  (1835,)  111;  Gibson  v.  Soper,  6  Gray,  279;  Van  Deusen  v. 
Sweet,  51  N.  ¥.  378;  Dexter  v.  Hall,  82  U.  S.  (15  Wall.)  9. 

Notwithstanding  the  recognized  ability  of  the  judges  rendering 
these  decisions,  we  are  better  satisfied  with  the  doctrine  herein  an- 
nounced. The  order  and  judgment  of  the  district  court  will  be  af- 
firmed. 

(All  the  justices  concurring.) 


(33  Kan.  702) 

Hansas  City,  Ft.  S.  &  G.  R.  Co.  v.  Lanb. 

inied  July  9, 1885. 

!•  RATiiKOAD  Company— Negltgent  Killino  op  Stock. 

In  this  action,  which  is  brought  to  recover  damages  against  the  railroad  com* 
pany  for  the  negligent  killing  of  stock,  where  the  railroad  crosses  a  public 
highway,  the  testimony  is  examined,  and  held  to  be  sufficient  to  sustain  the 
verdict  and  judgment. 

2.  Same— Sroppmo  Traut— Inbtruction. 

An  instruction  given  by  the  court  *Hhat  if  the  Jury  believe  the  train'  which 
killed  the  plaintiif' s  cows  could  not  have  been  stopped  after  the  engineer  saw 
the  cows  on  the  track,  and  before  they  were  struck,  you  will  find  for  the  de- 
fendant: provided,  the  jury  believe  from  the  evidence  the  engineer  in  charge 
of  said  train  used  ordinary  diligence,  as  herein  explained." — held  not  erroneous. 

3.  Same— Error  wrrnouT  Prbjudiob. 

Where  an  instruction  is  given  that  is  really  in  the  interest  of,  and  not  preju- 
dicial to,  the  plaintiff  in  error,  he  is  not  In  a  position  to  complain  thereof. 

4.  Same— Whistle— RrNGTNQ  Bell— Evidence. 

A  refusal  to  charge  the  jury  that  the  evidence  of  the  plaintiff  in  regard  to 
sounding  the  whistle  and  ringing  the  bell  of  the  locomotive  was  of  a  negative 
character,  while  that  ot  the  defendant  was  positive,  and  that  the  law  esteems  the 
latter  class  of  evidence  more  highly  and  of  more  value  than  the  former,  was  not 
error,  because  it  ignored  all  modifying  circumstances,  and  assomed  that  there 
was  no  positive  evidence  of  the  alleged  signal  given  in  behalf  of  plaintiff^ 
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whereas  it  appears  that  positiye  testimony  with  reference  thereto  had  been  of- 
fered by  him. 

6.    &A1CB— GkBDIBILITT  OF   WITNBS8. 

Ajs  a  general  rule,  the  testimony  of  one  who  swears  positively  that  a  loromo- 
motive  whistle  was  sounded  is  of  much  greater  value  than  the  statement  of  a 
witness  that  he  did  not  hear  it  sounded.  tSuch  negative  testimony  by  a  witness 
who  was  not  saving  heed  to  the  passing  locomotive,  or  the  soniiJing  of  the 
whistle  thereon,  and  who  is  accustomed  to  the  frequent  sounding  of  the  same, 
is  ordinarily  entitled  to  but  little  weight. 

Error  from  Miami  county. 

Wallace  Pratt  and  Blair  dt  Perry,  for  plaintiff  in  error. 

Beeson  d  Baker,  for  defendant  in  error. 

Johnston,  J.  This  action  was  brought  by  George  W.  Lane  against 
the  Kansas  City,  Fort  Scott  &  Gulf  Railroad  Company,  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  two  cows,  belonging  to  the 
plaintiff,  on  the  eighth  day  of  December,  1882,  at  a  point  near  the 
city  of  Paola,  in  Miami  county,  where  the  defendant's  railroad  crosses 
a  public  highway.  It  was  alleged  by  the  plaintiff  that  the  cows  were 
struck  and  killed  by  the  defendant's  locomotive  and  passenger  train, 
which  was  going  north  at  a  high  rate  of  speed,  and  that  the  railroad 
track  for  a  distance  of  80  rods  south  of  the  point  of  crossing  this 
highway  is  nearly  straight  and  level,  so  that  any  obstacle  upon  the 
track  could  have  been  readily  seen  by  the  persons  in  charge  of  the 
locomotive.  But  it  is  charged  that,  on  approaching  the  highway 
crossing,  the  employes  of  the  defendant  failed  to  blow  the  locomo- 
tive whistle,  as  is  required  to  be  done,  and  failed  to  ring  the  bell,  or 
give  any  signal  whatever  of  their  approach.  And  the  plaintiff  charges 
that  the  killing  of  the  cows  was  the  result  of  the  recklessness  and 
negligent  management  of  the  locomotive  and  train.  The  plaintiff 
further  charges  that  defendant  skinned  the  two  cows  and  appropri- 
ated their  hides  to  its  own  use. 

The  defendant  denied  that  it  negligently  and  carelessly  killed  the 
cows,  bat  admitted  the  taking  of  the  hides,  and  offered  to  confess 
judgment  for  their  value.  A  trial  was  had  at  the  May  term,  1883, 
of  the  district  court  of  that  county,  and  a  judgment  rendered  in  favor 
of  the  plaintiff  for  the  value  of  the  hides  only,  and  thereupon  the 
plaintiff  prosecuted  a  petition  in  error  in  this  court  to  reverse  that 
judgment,  and  at  the  January  term,  1884,  of  this  court  the  judgment 
was  reversed,  and  the  cause  remanded  for  a  new  trial.  Lane  v.  Kan- 
sas City,  Ft.  S.  dk  G.  I'i.  Co.  31  Kan,  525;  S.  C.  3  Pao.  Rep.  341. 
Upon  the  second  trial,  which  was  before  the  court  and  a  jury,  it  was 
admitted  by  the  defendant  that  the  plaintiff  was  the  owner  of  the 
cows  at  the  time  they  were  killed,  and  that  they  were  of  the  value  of 
$100,  as  claimed  by  the  plaintiff;  and  also  that  the  cows  were  killed 
by  the  defendant's  engine  and  train  of  cars  at  the  time  and  place 
stated  by  plaintiff,  but  not  negligently.  The  verdict  and  judgment 
w6re  in  favor  of  the  plaintiff  for  the  agreed  value  of  the  cows,  and 
the  defendant  now  comes  here  alleging  error.  The  assignments  of 
error  assail  the  rulings  of  the  court  in  giving  and  refusing  instruo- 
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tions,  in  the  admission  of  testimony,  and  in  overruling  the  motion 
for  a  new  trial. 

1.  The  court  in  its  third  instruction  told  the  jury,  among  other 
thinfi[s,  that— 

"In  cases  of  apprehended  danger  it  is  the  duty  of  persons  in  charge  of  a 
running  train,  on  approaching  the  crossing  of  a  public  highway,  to  take  such 
precautions  as  reasonable  care  would  suggest,  taking  into  consideration  the 
safety  of  its  patrons  and  passengers  using  and  riding  on  the  train,  and  if,  in 
the  exercise  of  such  precaution  and  care,  in  the  judgment  of  the  engineer  in 
charge  of  the  train,  there  was  greater  danger  to  the  train  and  its  passengers 
in  attempting  to  stop  it  after  he  did  see  or  could  have  seen  the  cows  on  the 
track,  he  would  be  justifietl  in  keeping  on,  although  he  may  have  knocked 
the  cows  from  the  track ;  and  whether  such  necessity  existed  or  not  must  be 
determined  by  the  jury  from  all  the  facts  and  circumstances  of  the  case,  as 
shown  by  the  evidence  on  the  trial. 

It  is  objected  tiiat  this  instruction  assumed  that  there  was  appre- 
hended danger  when  the  train  was  approaching  the  crossing  where 
the  cows  were  killed,  and  is  therefore  misleading.  It  is  not,  we  think, 
open  to  the  criticism  made.  The  court  does  not  therein  intimate  an 
opinion  that  danger  existed,  or  that  it  was  apprehended  by  the  engineer, 
but  the  instruction  was  obviously  founded  upon  the  claim  made  and 
the  testimony  offered  on  the  part  of  the  railroad  company.  The 
engineer  in  charge  of  the  locomotive  testified  that  he  did  not  reverse 
the  engine  after  seeing  the  cows  upon  the  track ;  that  the  cows  were 
not  seen  by  him  until  he  was  within  about  150  yards  of  the  cross- 
ing; that  the  train  was  running  at  the  rate  of  about  40  miles  an 
hour,  and  there  would  have  been  great  danger  in  stopping  the  train 
by  reversing  the  engine,  as  it  probably  would  have  thrown  the  train 
off  of  the  track.  It  will  therefore  be  seen  that  the  instruction  was 
really  in  the  interest  of  and  beneficial  to  the  defendant,  and  the  de- 
fendant, at  least,  has  no  reason  to  complain  of  being  prejudiced  by  it. 

2.  The  court  instructed  the  jury  as  follows : 

*78)  If  the  jury  believe  the  train  which  killed  the  plaintiff's  cows  could 
not  nave  been  stopped  after  the  engineer  saw  the  cows  on  the  track,  and  be- 
fore they  were  struck,  you  will  find  for  the  defendant:  provided,  the  jury 
believe  from  the  evidence  the  engineer  in  charge  of  said  train  used  ordinary 
diligence,  as  herein  explained.*' 

The  defendant  insists  that  th:s  instruction  should  not  have  been 
limited  by  the  proviso.  We  think  that  without  the  proviso  the  in- 
struction would  have  been  erroneous,  as  it  would  have  taken  from  the 
jury  all  inquiry  into  the  conduct  of  the  engineer  as  to  the  proper  care 
and  diligence  required  of  him  prior  to  the  time  when  he  claims  to 
have  first  seen  the  cows.  The  statute  imposed  the  duty  of  sounding 
the  whistle  three  times,  at  least  80  rods  from  the  crossing.  It  was 
further  his  duty  to  be  upon  the  lookout  for  obstructions  on  the  track, 
and,  if  anywhere  seen,  to  give  such  signals  as  the  circumstances  of 
the  case  required.  If  the  proviso  had  been  eliminated  from  the  in- 
struction, as  desired  by  the  defendant,  it  would  have  relieved  the  en- 
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gineer  from  exercising  these  acts  of  precaution  and  care.  The  objec- 
tions, therefore,  to  this  instruction,  as  well  as  the  ninth,  are  not  well 
founded. 

3.  Error  is  assigned  on  the  refusal  of  the  court  to  give  the  second 
and  third  instructions  required  by  the  defendant,  both  of  which  relate 
to  contributory  negligence.  This  objection  is  met  by  the  fact  that 
the  rules  respecting  the  degree  of  care  and  diligence  required  of  the 
plaintiff,  and  applicable  to  the  facts  in  the  case,  were  fairly  and  fully 
stated  by  the  court  in  its  general  charge.  Not  only  this,  but  in  the 
second  instruction  requested  the  court  was  asked,  in  effect,  to  direct 
the  jury  that,  if  the  plaintiff  drove  his  stock  upon  or  near  the  track 
where  trains  were  likely  to  be  approaching,  he  could  not  recover. 
Whether  there  is  danger  or  negligence  in  driving  stock  near  to  a 
railroad  track  depends  upon  circumstances,  and  is  a  question  to  be 
determined  by  the  jury  after  learning  what  the  circumstances  are. 
If  the  stock  were  under  perfect  control,  and  carefully  guarded,  the 
driving  of  them  near  to  the  track,  as  upon  the  adjoining  and  parallel 
highway,  would  not  necessarily  constitute  negligence.  Numerous 
other  circumstances  may  readily.be  conceived  where  such  an  act 
would  not  be  negligence.  The  third  instruction  requested  by  the  de- 
fendant contained  a  direction  to  the  jury  that  if  there  was  a  sign- 
board near  the  point  where  the  highway  crossed  the  railroad,  notify- 
ing every  one  who  used  the  road  to  "look  out  for  the  cars,"  they 
should  find  for  the  defendant.  Clearly,  this  direction  would  have  been 
wrong,  and  for  this  reason  alone  was  properly  refused. 

4.  Complaint  is  also  made  of  the  ruling  of  the  court  in  refusing  to 
instruct  the  jury  that  the  evidence  of  the  plaintiff  in  regard  to  sound- 
ing the  whistle  and  ringing  the  bell  of  the  locomotive  was  of  a  neg- 
ative character,  while  that  of  the  defendant  was  positive,  and  that 
the  law  esteems  the  latter  class  of  evidence  more  highly  and  of  more 
value  than  the  former.  As  a  general  rule,  the  testimony  of  one  who 
swears  positively  that  the  whistle  of  a  locomotive  was  sounded  is  of 
much  more  value  than  the  statement  of  a  witness  that  he  did  not  heac 
it  sounded.  Such  negative  testimony  by  a  witness  who  was  not  giving 
heed  to  the  passing  locomotive  or  the  sounding  of  the  whistle  thereon, 
and  who  may  have  been  accustomed  to  the  frequent  sounding  of  the 
whistle,  is  entitled  to  but  little  weight.  But  while  the  request,  as  a 
general  statement  of  the  rule  of  evidence,  is  correct,  we  do  not  re- 
gard its  refusal  as  error.  As  presented,  it  ignored  all  modifying  cir- 
cumstances, and  assumed  that  no  positive  testimony  was  offered  b}' 
the  plaintiff  that  no  signal  was  given.  The  testimony  of  one  who 
was  in  a  position  to  hear,  and  who  was  giving  special  attention  to 
the  sounding  of  the  whistle,  that  it  was  not  sounded,  while  nega- 
tive in  form,  is  a  positive  statement  of  fact;  and  where  the  witnesses 
had  equal  opportunity  to  hear  the  whistle,  and  are  equally  cred- 
ible, it  is  generally  of  as  much  value  as  the  testimony  of  one  who 
states  that  it  was  sounded.     In  this  case,  one  of  the  witnesses^  W.  J.. 
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Bichards,  who  was  near  by  and  saw  the  collision,  testified  that  when 
he  observed  the  approach  of  the  train,  and  that  the  cows  were  in  dan- 
ger of  being  killed,  he  determined  to  notice  whether  any  signals  were 
given,  and  called  the  attention  of  his  wife  to  it,  stating  that  ''I'll  bet 
a  hundred  and  fifty  dollars  they  don't  whistle  or  ring;"  and  he  swears 
positively  that  the  whistle  was  not  sounded  nor  the  bell  rung  until 
after  the  cows  had  been  struck  and  killed.  In  view  of  this  testimony 
the  refusal  of  the  request  was  not  error. 

5.  An  exception  was  taken  to  the  ruling  of  the  court  in  not  per- 
mitting a  witness  to  state  what  the  general  habit  and  custom  of  the 
engineer  in  charge  of  the  locomotive  had  been  with  reference  to  sound- 
ing the  whistle  on  the  approach  of  road  crossings.  Waiving  the  ques- 
tion of  the  admissibility  of  this  testimony,  which  it  is  not  necessary  to 
decide  now,  we  find  from  the  record  that  later  in  the  trial  the  ques- 
tion was  repeated,  and  the  court  allowed  the  witness  to  answer  it,  and 
therefore  the  defendant  has  no  reason  for  complaint. 

Upon  the  final  objection  that  the  testimony  does  not  sustain  the 
judgment,  it  is  suflBcient  to  say  that  an  examination  of  the  record 
satisfies  us  that  the  testimony,  although  not  as  satisfactory  in  some 
respects  as  might  be  desired,  is  suflBcient  to  uphold  the  judgment.  We 
see  nothing  else  in  the  record  that  needs  to  be  noticed,  and,  finding  no 
error,  the  judgment  of  the  district  court  must  be  aflOirmed. 

(All  the  justices  concurring.) 


(ZZ  Kan.  708)  ^  ^ 

State  v.  Brooks. 
Filed  July  9, 1885. 

1.  INTOXICATINO  LlQUOT^ 8 —VIOLATION  OP  PHOHIBITORT   LaW  —  JUTIISDICTION    OF 

District  Court. 

The  district  court  has  original  and  concurrent  jurisdiction  with  justices  of  the 
peace  to  hear  and  determine  criminal  prosecutions  for  violations  of  the  prohib- 
itory liquor  law  of  1881,  wjiere  the  punishment  to  be  imposed  cannot  exceed  a 
fine  of  i|500,  or  imprisonment  in  the  county  jail  one  year. 

2.  Same — Information. 

And  the  prosecution  in  the  district  court  may  be  upon  information  filed  by 
the  county  attorney. 

3.  SaMK— AllRKST— TllIAIi. 

And  where  such  information  slates  an  offense,  and  is  sworn  to  positively  by 
some  person,  it  is  sufficient  of  itself  to  authorize  the  clerk  to  issue  a  warrant 
for  the  arrest  of  the  defendant,  without  any  finding  by  the  clerk  or  other  per- 
son of  probable  cause  to  believe  the  defendant  guilty  of  the  offense,  and  is  suf- 
ficient to  authorize  the  district  court  to  put  the  defendant  upon  his  trial. 

4.  Same — Vetufication  of  Information. 

"Where  an  information  is  sworn  to  positively  by  some  person,  it  is  not  neces- 
sary for  the  county  attorney  to  also  verify  the*  information  by  his  own  oath. 

5.  Samk— Stating  Time  When  Offense  was  Committed. 

Where  a  county  attorney  files  an  information  on  October  15, 1884,  and  states 

that  the  oifense  was  committed  on  the day  of ,  1884,  and  does  not 

state  the  day  or  the  month  when  the  offense  was  committed,  M(2,  that  the 
information  is,  nevertheless,  sufiicient. 

6.  Same— Kind  of  Liquor  Sold. 

In  prosecutions  for  selling  intoxicating  liquor  in  violation  of  the  prohibitoiy 


Digitized  by 


Google 


592  PACIFIC  REPORTER.  [Kan. 

liquor  law  of  1881,  it  is  not  necessary  to  state  the  kind  of  intoxicating  liquor 
sold,  nor  the  person  to  whom  sold. 

7.  Same—  Conviction— Ev idbnce . 

Where  the  information  is  verified  by  the  oath  of  a  private  person,  and  not  by 
the  cQunty  attorney,  the  defendant  should  not  be  found  guilty  of  any  offense, 
except  some  offense  of  which  ihe  complaining  witness  had  notice  or  knowledge 
at  the  time  of  verifying  the  information. 

8.  Same— Costs. 

Where  a  defendant  is  prosecuted  in  separate  counts  for  several  violations  of 
the  prohibitory  liquor  law,  and  is  found  guilty  under  some  of  the  counts  and 
not  guilty  under  the  others,  he  should  not  be  required  to  pay  costs  accruing  un- 
der the  counts  under  which  he  is  acquitted,  but  should  recover  costs. 

Appeal  from  Allen  county. 

S.  B.  Bradford,  Atty.  Gen.,  and  G.  A.  Amos,  for  appellee. 

O.  P.  Smith,  for  appellant. 

Valentine,  J.  This  was  a  criminal  prosecution  under  the  prohib- 
itory liquor  law  of  1881.  '  The  information  was  filed  in  the  district 
court  of  Allen  county  on  October  15,  1884,  by  the  county  attorney, 
charging  the  defendant,  Hiram  Brooks,  in  four  separate  counts,  with 
four  separate  violations  of  said  law.  Each  offense  was  charged  as  hav- 
ing been  committed  on  the day  of ,  A.  D.  1884;  and 

while  it  is  charged  that  the  defendant  sold  intoxicating  liquors  in  viola- 
tion of  law,  yet  the  kind  of  intoxicating  liquors  sold  is  not  stated,  nor 
is  the  name  of  the  person,  to  whom  the  liquors  were  sold,  given.  The 
information  was  sworn  to  positively  by  J.  C.  Gilbert,  a  private  citizen, 
and  the  county  attorney  did  not  verify  the  same  by  his  own  oath. 
The  defendant  made  several  motions,  among  which  were  motions  to 
quash  the  information  and  to  have  himself  discharged  from  arrest; 
which  motions  were  overruled  by  the  court,  and  the  defendant  ex- 
cepted. The  defendant  was  duly  arraigned,  but  refused  to  plead,  and 
the  plea  of  "not  guilty"  was  entered  for  him.  A  trial  was  had  before 
the  court  and  a  jury.  Evidence  was  introduced  tending  to  show  that 
the  defendant  had  sold  intoxicating  liquors. to  various  persons  at  va- 
rious times  in  violation  of  law.  The  state  then  elected  to  rely  for  a 
conviction  under  the  first  count  of  the  information  upon  a  sale  of 
whisky  made  by  the  defendant  to  Oscar  Dwindle, — a  sale  with  refer- 
ence to  which  the  prosecuting  witness,  J.  C.  Gilbert,  had  no  knowl- 
edge or  notice;  and  the  prosecution  also  made  elections  with  refer- 
ence to  the  other  counts.  The  court  instructed  the  jury,  and  the  de- 
fendant duly  excepted  to  the  instructions  as  given.  The  jury  found 
the  defendant  guilty  under  the  first  count  of  the  information,  and  not 
guilty  under  the  other  counts.  The  defendant  moved  for  a  new  trial 
upon  various  grounds,  which  motion  was  overruled  by  the  court,  and 
the  defendant  excepted.  The  court  then  sentenced  the  defendant  to 
be  confined  in  the  county  jail  for  30  days,  and  to  "pay  the  costs  of 
this  proceeding,"  and  that  he  stand  committed  to  the  county  jail  un- 
til the  costs  Were  paid;  to  which  sentence  and  judgment  the  defend- 
ant excepted,  and  now  appeals  io  this  court. 
'  We  think  the  information  is  sufficient.     It  states  a  cause  of  action 
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in  each  ooant  against  the  defendant,  and  although  it  is  claimed  to  be 
an  information,  and  it  is  in  fact  an  information,  yet  in  essence  and  in 
substance  it  is  also  a  complaint,  within  the  requirements  of  the  pro- 
hibitory liquor  law.  The  offenses  charged  therein  are  misdemeanors, 
in  which  the  punishment  for  each  offense  cannot  exceed  a  fine  of  $500 
and  imprisonment  one  year ;  and  it  has  been  held  several  times  by 
this  court  that  the  district  court  has  original  and  concurrent  juris- 
diction with  justices  of  the  peace  to  hear  and  determine  such  cases. 
In  justices'  courts  the  original  pleading  may  be  properly  called  a  com- 
plaint, but  in  the  district  court  it  may  properly  be  called  an  informa- 
tion or  indictment;  for,  in  the  district  court,  criminal  prosecutions  can 
be  conducted  or  carried  on  only  upon  informations  filed  by  the  public 
prosecutor,  or  upon  indictments  found  by  the  grand  jury.  Crim. 
Code  in  general,  and  articles  6,  7  especially.  See,  also,  sections  21^ 
22  of  the  prohibitory  act.  The  information  sets  forth  facts  sufficient 
to  constitute  four  separate  offenses,  and  all  the  facts  constituting  the 
offenses  are  set  forth  in  detail  and  in  full,  except  as  heretofore  stated ; 
and  the  information  is  duly  verified  by  the  positive  oath  of  J.  C.  Gil- 
bert, and  is  sufficiently  verified  within  the  decision  made  by  this  court 
in  the  case  of  State  v.  Gleason,  32  Kan.  245;  S.  C.  4  Pac.  Bep.  363. 
Under  such  circumstances  we  do  not  think  that  it  was  necessary 
for  the  county  attorney  to  also  verify  the  information,  nor  do  we 
think  that  the  failure  of  the  county  attorney  to  state  the  day  and  the 
month  when  the  offenses  were  committed  renders  the  information  in- 
sufficient; for  it  is  never  necessary,  in  criminal  prosecutions,  to  prove 
the  allegations  merely  setting  forth  the  day  or  the  month  when  the 
offenses  are  alleged  to  have  been  committed.  All  that  is  necessary 
to  be  proved  in  any  case  like  this  is  that  the  particular  offense 
charged  was  committed  within  such  a  time  that  the  prosecution  there- 
for is  not  barred  by  the  statute  of  limitations;  or,  in  other  words,  all 
that  is  necessary  to  be  proved  is  that  the  offense  was  committed 
within  two  years  next  preceding  the  time  of  the  filing  of  the  informa- 
tion. The  information  in  the  present  case  stated  that  the  offenses 
were  committed  in  the  year  1884,  and,  as  before  stated,  this  informa- 
tion was  filed  on  October  15,  1884.  We  think  the  information  was 
sufficient  in  this  particular.  Authorities  may  be  found,  however, 
holding  that  it  is  necessary  in  charging  criminal  offenses  to  state  a 
particular  day  and  the  particular  month  when  the  offense  was  com- 
mitted; but  as  all  the  authorities  agree  that  such  allegations  need 
not  be  proved,  and  that  they  answer  no  material  purpose,  it  would 
seem  that  such  allegations  are  wholly  unnecessary  and  immaterial. 
Neither  is  it  necessary  in  this  state  to  state  the  kind  of  liquor  sold, 
or  the  name  of  the  person  to  whom  sold,  for  the  statute  expressly 
and  specifically  provides  that  these  things  need  not  be  stated.  Pro- 
hib.  Liquor  Law,  §  21.  Of  course,  the  information  in  this  case  might 
have  been  made  better  than  it  was,  and  we  think  it  ought  to  have 
been  made  better;  but  still  we  think  it  was  and  is  sufficient.  Taking 
v.7p,no.lO— 38 
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the  facts  therein  stated,  and  the  positive  oath  of  Gilbert,  it  showed 
probable  cause  to  believe  that  the  defendant  was  guilty  of  the  offenses 
charged  against  him,  and  authorized  the  issue  of  a  warrant  for  his 
>  arrest;  and  it  was  not  necessary  for  the  clerk  or  any  other  person  to 
make  a  finding  that  there  was  such  probable  cause.  The  informa- 
tion alone,  verified  as  it  was  by  the  positive  oath  of  Gilbert,  was  suf- 
ficient to  show  probable  cause,  and  to  authorize  the  clerk  to  issue  the 
warrant.  Crim.  Code,  §  126.  And  when  the  defendant  was  arrested 
and  arraigned  for  trial  we  think  the  information  was  «uflScient  to  au- 
thorize the  court  to  put  him  upon  his  trial. 

We  now  come  to  a  more  serious  question.  Can  the  defendant  be 
convicted  of  an  offense  of  which  the  complaining  witness,  at  the  time 
when  he  verified  the  information,  had  no  knowledge  or  notice,  and 
concerning  which  he  had  never  had  a  thought  ?  Upon  sound  legal 
principles,  and  in  all  common  fairness,  it  would  seem  that  he  should 
not.  If  he  should  be  convicted  under  such  circumstances,  he  would 
be  convicted  of  an  offense  not  intended  to  be  charged  against  him, 
and  really  not  charged.  It  is  true  that  he  would  be  convicted  of  an 
offense  of  a  similar  character  to  the  one  charged  against  him,  but  he 
would  not  be  convicted  of  the  exact  and  identical  offense  charged. 
When  the  complaining  witness  verifies  an  information,  he  must  do  so 
positively,  and  in  such  a  manner  as  to  indicate  that  he  had  actual 
knowledge  of  the  facts  to  which  he  makes  oath ;  and  this  he  does, 
among  other  things,  for  the  purpose  that  a  warrant  may  be  issued 
against  the  defendant  for  his  arrest,  (State  v.  Gleason,  32  Kan.  246 ; 
S.  C.  4  Pac.  Kep.  363;)  and  it  must  be  presumed,  in  the  absence  of 
anything  to  the  contrary,  that  he  has  such  actual  knowledge.  It  can- 
not be  supposed  that  he  makes  oath  to  an  offense  of  which  he  has  no 
knowledge  or  thought.  Indeed,  it  has  often  been  held  by  courts  that 
where  a  person  makes  oath  to  a  thing  concerning  which  he  has  no 
knowledge,  and  where  he  does  not  know  whether  his  statements  con- 
cerning the  thing  are  true  or  not,  he  commits  perjury,  although  his 
statements  may,  in  fact,  be  true.  2  Bish.  Crim.  Law,  §  1048;  2 
Whart.  Crim.  Law,  §  1247.  Besides,  as  the  defendant,  in  this  class 
of  cases  and  in  this  state,  may  be  convicted  of  selling  any  kind  of 
liquor  out  of  the  entire  catalogue  of  intoxicating  liquors,  although  not 
one  of  such  liquors  is  specifically  mentioned  in  the  information,  and 
may  be  convicted  of  selling  the  same  to  any  living  person,  although 
no  person's  name  is  given,  and  may  be  convicted  of  selling  the  same 
at  any  time  within  two  years  next  preceding  the  filing  of  the  informa- 
tion, whether  any  particular  time  is  mentioned  in  the  information 
or  not,  the  defendant  ought  to  have  some  other  means  of  identifying 
the  offense  of  which  he  is  charged,  and  some  means  for  preparing  for 
his  defense;  and  if  he  cannot  feel  assured  that  he  is  to  be  tried  only 
for  some  offense  of  which  the  complaining  witness  has  knowledge, 
and  for  some  offense  intended  at  the  time  of  the  filing  of  the  informa- 
tion to  be  charged  agrainst  him,  thdh  surely  he  has  no  such  means. 
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nor  any  reasonable  means,  of  preparing  for  his  defense.  In  all  fair- 
ness to  him,  it  would  seem  that  the  state  should  not  be  allowed  ta 
prove  any  offense  except  some  offense  which  the  complaining  witness 
had  in  contemplation  when  he  swore  to  the  information. 

Any  other  rule  would  permit  a  defendant  to  be  charged  in  a  very 
vague  and  indefinite  manner  with  the  commission  of  a  single  offense^ 
to  be  tried  for  a  hundred  or  more,  to  be  required  to  prepare  his  de- 
fense for  all,  and  be  then  convicted  of  an  offense  of  which,  at  the 
commencement  of  the  trial,  he  had  no  thought,  and  for  which  he  had 
made  no  preparation  for  defense,  and  be  convicted  of  an  offense  to 
which  he  either  would  have  made  a  successful  defense  or  would  have 
pleaded  guilty,  and  have  saved  all  the  costs  and  expenses  of  the 
prosecution,  if  he  had  only  had  some  sufficient  or  proper  notice.  We 
know  of  no  decided  case  squarely  iu  point  on  either  side  of  this  ques- 
tion; but  there  are  cases  upon  analogous  questions  which  have  some 
application.  Some  of  such  cases  are  those  which  hold  that  where  a 
grand  jury  finds  an  indictment  against  a  defendant  and  alleges  the 
offense  with  reference  to  some  person  unknown  to  the  grand  jury,  the 
defendant  can  be  convicted  only  of  an  offense  concerning  some  per- 
son who  was  in  fact  unknown  to  the'  grand  jury,  and  whose  name  had 
not  been  disclosed  to  them.  1  Bish.  Crim,  Proc.  §§  546-553 ;  Whart. 
Crim.  Ev.  §  97;  2  Whart.  Crim.  Law,  §  1511. 

The  constitution  of  the  state  of  Kansas  provides,  among  other 
things,  that  "in  all  prosecutions  the  accused  shall  be  allowed  to  ap- 
pear and  defend,  in  person  or  by  counsel;  to  demand  the  nature  and 
cause  of  the  accusation  against  him;  to  meet  the  witness  face  to  face  ; 
and  to  have  compulsory  process  to  compel  the  attendance  of  wit- 
nesses in  his  behalf."  Const.  Bill  of  Rights,  §  10.  "And  no  warrant 
shall  issue  but  on  probable  cause,  supported  by  oath  or  affirmation, 
particularly  describing  the  place  to  be  searched,  and  the  person  or 
property  to  be  seized."  Const.  Bill  of  Rights,  §  15.  Now,  if  a  de- 
fendant may  be  prosecuted  for  selling  intoxicating  liquors  contrary  to 
law,  without  setting  forth  any  statement  of  the  kind  of  intoxicating 
liquors  sold,  or  when  he  sold  the  same,  or  to  whom  he  sold  the  same, 
and  for  an  offense  of  which  the  complaining  witness  had  no  knowl- 
edge or  thought  when  he  verified  the  information  by  his  oath,  it  would 
seem  that  these  provisions  of  the  constitution  would  be  of  but  little 
benefit.  And  in  cases  like  the  present,  where  the  entire  prosecution 
is  based  and  founded  upon  the  oath  of  the  complaining  witness,  his 
knowledge  of  the  offense  is  more  important  than  the  knowledge  of 
prosecuting  witnesses  usually  is.  The  principles  running  through 
the  foregoing  cases,  and  through  all  the  decided  cases  that  have  any 
application  to  this  case,  and  the  principles  embodied  in  the  constitu- 
tional bill  of  rights,  are  that  an  accused  person  must  be  given  a  fair 
notice  of  the  exact  offense  charged  against  him ;  that,  when  tried,  he 
must  be  tried  for  that  offense  only,  and  not  for  some  other  offense  not 
charged;  and  that  the  charge,  with  its  accompanying  circumstances^ 
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must  not  be  so  uncertain  and  misleading  as  to  beguile  him  into  the 
belief  that  he  is  to  be  tried  for  one  offense,  when,  in  fact,  he  may  be 
tried  for  another. 

In  the  present  case,  when  the  complaining  witness  verified  the  in- 
formation, he  had  in  contemplation  at  least  four  different  offenses, 
of  all  of  which,  presumably,  he  had  knowledge;  but  the  defendant 
was  not  convicted  of  any  one  of  such  offenses,  but  was  convicted  of 
still  another  offense,  and  of  an  offense  concerning  which  the  complain- 
ing witness  did  not  have  the  slightest  thought  or  information.  We 
think  the  prosecution  should  have  been  confined  to  the  offenses  which 
were  in  the  mind  of  the  complaining  witness  when  he  verified  the  in- 
formation. If  he  had  only  four  offenses  in  contemplation  at  that 
time,  the  state  should  have  been  confined  to  those  four) — one  under 
each  count  of  the  information.  If,  however,  he  had  in  contempla- 
tion a  larger  number,  then  the  state  should  have  been  required  to 
elect  at  the  proper  time  as  to  which  of  the  offenses  and  under  which 
counts  it  would  rely  for  a  conviction.  If  the  complaining  witness 
had  in  contemplation  50  or  100  or  more  violations  of  law,  as  possibly 
he  had,  the  prosecution  should  at  the  proper  time  have  selected  some 
four  of  them,  and  relied  upon  these  four  for  a  conviction,  and  not 
have  selected  some  supposed  offense  of  which  the  complaining  wit- 
ness had  no  knowledge  or  thought. 

We  think  the  court  below  erred  in  permitting  the  defendant  to  be 
convicted  of  an  offense  which  was  not  contemplated  at  the  time  of  the 
filing  of  the  information.  This  error  pervades  the  entire  case, — the 
introduction  of  the  evidence,  the  instructions  to  the  jury,  the  verdict 
and  sentence,  and  the  order  of  the  court  overruling  the  defendant's 
motion  for  a  new  trial.  Both  Gilbert  and  Dwindle  were  witnesses 
in  this  case;  and  it  was  shown  beyond  all  controversy  that  Gilbert, 
the  complaining  witness,  had  no  knowledge  or  thought,  at  the  time  of 
or.  prior  to  his  verifying  the  information,  of  the  offense  of  which  the 
defendant  was  found  guilty.  We  also  think  that  the  court  below  erred 
in  rendering  judgment  for  costs.  On  three  of  the  counts  of  the  in- 
formation the  defendant  was  acq[uitted;  and  upon  these  three  counts 
he  should  not  have  been  required  to  pay  costs,  but  should  have  re- 
covered costs. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  a  new  trial. 

(All  the  justices  concurring.) 
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(33  Kan.  718) 

State  v.  Pfefferle  and  another. 

filed  July  9,  1885. 

Intoxicating  Liquobb  —  Enforcing  Lien  for  Fine  and  Costs— Btatutb  of 
Limitations. 

A  civil  action  brought  by  a  county  attorney  in  the  name  of  the  state  under 
the  provisions  of  section  18,  c  128,  Laws  1861,  to  enforce  a  lien  for  fines  and 
costs  upon  real  estate  against  the  owner  of  premises  who  has  knowingly  suf- 
fered a  person  to  sell  liquor  thereon  in  violation  of  law,  comes  within  sub- 
division 2,  i  18,  of  the  Code,  being  an  action  upon  a  liability  created  by  statute, 
and  is  not  barred  by  the  fourth  subdivision  of  said  section  18. 

Error  from  Lyon  county. 

An  information  was  filed  in  the  district  court  of  Lyon  county  on 
August  6,  1883,  alleging  in  the  third  count  thereof  that  one  Lewis 
Macke  unlawfully  sold  intoxicating  liquors  on  August  5,  1888,  in  a 
certain  building  on  lot  130  on  Commercial  street,  in  the  city  of  Em- 
poria. Macke  was  tried  and  convicted  on  said  third  count  at  the 
September  term  of  the  court  for  1883,  and  fined  $250,  and  costs 
taxed  at  $108.25,  no  part  of  which  has  ever  been  paid.  He  was  also 
sentenced  to  stand  committed  in  the  county  jail  of  Lyon  county  until 
the  fine  and  costs  were  paid  in  full.  On  February  27, 1885,  the  state 
of  Kansas  filed  its  petitition  setting  forth  the  above  and  foregoing  facts, 
and  averring  that  Louisa  B.  Pfefferle  and  0.  Pfefferle,  who  owned  the 
premises  where  the  intoxicating  liquors  were  sold,  knowingly  suffered 
and  permitted  Lewis  Macke  to  sell  liquor  thereat  in  violation  of  law. 
The  prayer  of  the  petition  was  as  follows : 

"Wherefore,  plaintiff  prays  that  its  said  judgment  and  lien  against  said 
lot  No.  180  on  Commercial  street,  in  said  city  of  Emporia,  Lyon  county,  Kan- 
sas, for  said  sum  of  $353.25,  and  interest  thereon  at  the  rate  of  7  per  cent, 
per  annum  from  October  1,  1883,  be  adjudged  to  be  a  lien  on  said  lot,  and  be 
foreclosed  and  enforced,  and  that  the  said  lot  be  sold  to  pay  and  satisfy  the 
said  sum,  and  interest  thereon,  together  with  the  costs  of  this  action;  for 
which  said  costs  plaintiff  prays  judgment,  and  for  all  other  further  proper 
and  equitable  relief. 

"J.  W.  Feighan,  County  Attorney  of  Lyon  County,  Kansas,  and  J.  Jay 
Buck,  Attorneys  for  Plaintiff." 

On  March  25,  1885,  the  defendants  filed  their  demurrer  as  follows, 
omitting  court  and  title : 

"Come  now  the  defendants  above  named,  and  demur  to  the  petition  of  the 
plaintiff,  upon  the  ground  and  for  the  reason  that  said  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  favor  of  said  plaintiff,  and 
agfiinst  the  defendants.  Kellogg  &  Sedgwick, 

"Attorneys  for  Defendants." 

At  the  March  term  of  the  court  for  1885,  the  cause  came  on  for  hear- 
ing upon  the  demurrer,  which  was  by  the  court  sustained,  plaintiff 
excepting.  The  plaintiff  electing  to  stand  upon  its  petition,  the  court 
dismissed  the  action;  to  which  ruling  and  judgment  the  plaintiff  also 
excepted,  and  brings  the  case  here. 

J.  W.  Feighan  and  J.  Jay  Buck,  for  plaintiff  in  error. 

Kellogg  d  Sedgwick,  for  defendants  in  error. 
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HoRTON,  C.  J.  The  first  question  presented  is  whether  the  action 
was  barred, by  the  statute  of  limitations  at  the  time  it  was  commenced. 
The  fine  and  costs  were  adjudged  against  Macke  on  October  1,  1883, 
and  the  petition  was  filed  to  enforce  the  payment  of  the  fine  and  costs 
against  the  property  of  the  defendants  on  February  27,  1885,  more 
than  a  year  after  the  judgment  rendered  against  Macke.  It  is  said 
the  district  court  held  that  the  action  was  barred  by  the  fourth  sub- 
division of  section  18  of  the  Code,  which  reads  as  follows: 

"Within  one  year:  An  action  for  libel,  slander,  Jissault,  battery,  malicious 
prosecution,  or  false  imprisonment;  an  action  upon  a  statute  for  a  penalty  or 
forfeiture,  except  where  the  statute  imposing  it  prescribes  a  different  limita- 
tion." 

On  the  part  of  the  plainti£F  it  is  contended  that  the  action  comes 
within  either  the  second  or  sixth  subdivision  of  section  18.  They 
are: 

"(2)  Within  three  years:  An  action  upon  contract,  not  in  writing,  ex- 
press or  implied;  an  action  upon  a  liability  created  by  statute,  other  than  a 
forfeiture  or  penalty."  "(6)  An  action  for  relief,  not  hereinbefore  provided 
for,  can  only  be  brought  within  five  years  after  the  cause  of  action  shall  have 
accrued.'*- 

We  do  not  think  the  action  is  one  for  penalty  or  forfeiture.  It  is, 
in  fact,  upon  a  liability  created  by  statute,  and  therefore  within  the 
terms  of  subdivision  2.  The  action  is  to  enforce  a  lien  for  the  fine 
and  costs  which  have  accrued  to  the  state/  "The  fine  and  costs  are 
not  imposed  upon  the  owner  of  the  premises,  but  are  imposed  upon 
the  person  who  violates  the  law,  and  the  owner  of  the  premises  is 
simply  made  a  surety  for  their  payment."  Hardten  v.  StatCy  32  Kan. 
637;  S.  C.  5  Pac.  Rep.  212. 

It  is  insisted,  however,  on  the  part  of  the  defendants,  that  the  pe- 
tition is  fatally  defective  upon  its  face  because  it  does  not  show  that 
Macke  was  actually  committed  to  the  jail  of  the  county.  It  is  doubt- 
ful  if  this  question  is  in  the  case.  The  petition  recites  that  the  dis- 
trict court  found  Macke  guilty  upon  the  verdict  rendered  by  the  jury, 
and  sentenced  him  to  pay  a  fine  of  $250  and  all  of  the  costs  of  the 
prosecution,  taxed  at  $103.25,  "and  that  he  stand  committed  to  the 
county  jail  of  Lyon  county  until  the  fine  and  costs  are  paid  in  full." 

The  petition  further  recites  that  the  judgment  and  sentence  against 
Macke  have  "neither  been  paid,  appealed  from,  modified,  satisfied, 
nor  reversed."  We  may  therefore  presume  that  the  sentence  was 
carried  into  effect,  and  that  the  defendant  was  actually  committed  to 
the  jail  of  Lyon  county.  If  this  were  not  the  case,  we  are  not  satis- 
fied with  the  interpretation  given  to  the  proviso  of  said  section  18  by 
the  counsel  of  defendants.  We  think  said  proviso  is  to  be  construed 
in  harmony  with  the  entire  section,  and  that  it  was  the  purpose  of 
the  legislature,  in  adding  the  proviso  to  the  section,  to  prevent  thereby 
the  person  who  violates  the  law  from  being  relieved  or  discharged 
from  commitment  on  account  of  the  fine  and  costs  being  made  a  lien 
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upon  the  real  estate  of  the  person  knowingly  suflfering  and  permitting 
him  to  sell  liquor  thereon  in  violation  of  law. 

It  must  be  apparent,  upon  a  careful  consideration,  that  this  view  is 
the  proper  one,  otherwise  the  lien  for  the  fine  and  costs  upon  the  real 
estate  would  be  postponed  until  a  future  and  indefinite  date.  The 
action  to  enforce  the  lien  may  be  commenced  any  time  after  the  judg- 
ment, but  within  the  time  prescribed  in  said  subdivision  2.  Hardten 
V.  State,  supra.  ^ 

The  order  and  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded. 

(All  the  justices  concurring.) 


m  Kan.  57) 

Bliss  v.  Veddbr. 

Filed  July  9,  1885. 

1.  Exempt  Property  —  Printing-Press  and  Material  Used  in  PrsLTSHiNa 

Newspaper. 

A  printing-press  and  printing  materials  used  in  printing  and  publishing  a 
weekly  newspaper  may  be  exempt  from  execution  under  subdivision  8,  j  3,  ex- 
emption laws,  and  under  the  facts  of  this  case  are  exempt. 

2.  Same— Use  by  Employes. 

Where  ihe  owner  of  a  printing-press  and  printing  materials  resides  in  Kan- 
sas, is  a  married  man  and  the  head  of  a  family,  and  uses  such  printing-press 
and  printing  materials  for  the  purpose  of  editing  and  publishing  a  newspaper, 
and  they  are  necessary  therefor;  and  the  editing  and  publishing  of  such  news- 
paper is  his  principal  business,  and  the  business  from  which  he  derives  his 
principal  support ;  and  in  editing  and  publishing  such  newspaper  he  personally 
arranges  the  matter  and  forms  therefor,  and  performs  such  other  work  as  is 
usually  performed  by  the  foreman  of  a  weekly  newspaper;  but,  not  being  a 
practical  printer,  the* most  of  the  work  is  done  through  the  agency  of  employes ; 
and  he  is  a  partner  in  two  other  kinds  of  business,  and  is  also  a  justice  of  the 
peace:  keld^  that  the  property  is,  nevertheless,  exempt  from  execution,  although 
it  is  not  exclusively  used  by  the  owner  in  person,  and  although  he  may  have  an 
interest  in  other  kinds  of  business. 

Error  from  Washington  county. 

J.  W.  Rector  and  W,  P.  Mudgett,  for  plaintiff  in  error. 

J.  G.  Lowe,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  of  replevin  brought  by  J.  W. 
Bliss  against  James  S.  Vedder  to  recover  certain  personal  property 
hereafter  mentioned.  The  case  was  tried  before  the  court  without  a 
jury  upon  an  agreed  statement  of  facts.  It  appears  from  this  agreed 
statement  of  fa,cts  that  on  December  19, 1882,  the  defendant,  as  con- 
stable, held  an  execution  issued  on  an  ordinary  judgment  for  debt 
against  the  plaintiff,  and  then  levied  the  same  on  one  Washington 
Hoe  printing-press,  and  certain  type  and  other  articles  used  in  con- 
nection with  the  press  in  printing  a  weekly  newspaper  in  Washington 
county,  Kansas;  that  the  plaintiff  at  and  prior  to  that  time  was,  and 
ever  since  has  been,  a  resident  of  Kansas,  a  married  man,  and  the 
head  of  a  family;  that  he  was  then  engaged  in  the  business  of  edit- 
ing and  publishing  said  newspaper,  and  was  also  engaged  in  carrying 
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on  a  job  printing-press  in  Washington  in  partnership  with  one  Crosby^ 
and  was  also  in  partnership  with  one  Mudgett  in  the  loan,  land,  and 
insurance  business,  and  was  also  a  justice  of  the  peace;  but  that  the 
publishing  of  said  newspaper  was  his  main,  chief,  and  principal  busi- 
ness,  from  which  he  derived  his  principal  support;  that  all  the  prop- 
erty  so  levied  on  was  then  used  in  and  about  the  publishing  of  said 
newspaper,  and  was  necessary  for  that  purpose;  that  the  plaintifiT 
was  not  a  practical  printer,  and  used  said  property  through  the  agency 
of  his  employes,  except  that  be  himself  edited  the  newspaper,  and 
made  up  the  same,  and  arranged  the  matter  and  forms  for  the  same^ 
and  did  the  work  on  the  same  usually  done  by  the  foreman  of  a 
weekly  country  newspaper ;  that  said  property  then  belonged  to  the 
plaintiff;  that  after  it  was  levied  on,  and  before  the  plaintiff  began 
this  action,  he  demanded  the  property  of  the  defendant  as  being  ez-^ 
empt  from  seizure,  which  demand  was  refused,  and  Jihe  plaintiff  then 
brought  this  action  of  replevin,  and  took  and  retained  the  property 
on  an  order  of  delivery.  Upon  these  facts  the  court  below  held  that 
the  property  was  not  exempt,  and  rendered  judgment  in  favor  of  the 
defendant  and  against  the  plaintiff  in  the  alternative  for  a  return  of 
the  property,  or  for  $78.95,  the  value  of  the  property,  and  for  costs, 
and  the  plaintiff  brings  the  case  to  this  court  for  review.  Counsel 
for  the  defendant  state  the  question  for  consideration  in  this  court  as 
follows: 

*'  The  one  and  the  only  question  for  your  consideration  is  as  to  whether 
a  printing-press  and  other  materials  used  in  the  publishing  of  a  weekly  news- 
paper come  within  the  provisions  of  subdivision  8  of  section  8  of  our  exemp- 
tion law,  when  the  owner  of  the  same  is  not  an  operative,  not  a  tradesman, 
not  a  'practical  printer,'  but  uses  the  same  only  by  and  through  his  employes; 
and  this,  too,  in  view  of  the  fact  that  he  is  engaged  at  the  same  time  in  three 
other  and  distinct  branches  of  business. " 

The  exemptions  provided  for  by  said  subdivision  8,  §  8,*  exemp- 
tion laws,  are  as  follows : 

"  Eighth.  The  necessary  tools  and  implements  of  any  mechanic,  miner,  or 
other  person,  used  and  kept  for  the  purpose  of  carrying  on  his  trade  or  busi* 
ness,  and,  in  addition  thereto,  stock  in  trade  not  exceeding  8400  in  value. " 

The  defendant  claims  that  the  printing-press  and  other  materials 
levied  on  in  this  case  are  not  exempt  from  execution,  for  the  reasons 
that  they  are  not  tools  or  implements  at  all,  or,  if  tools  or  implements, 
then  that  they  are  not  the  kind  of  tools  or  implements  contemplated 
by  the  exemption  laws;  that  the  plaintiff  is  not  a  mechanic  or  miner, 
or  other  like  person, — not  even  a  priuter, — but  is  a  professional  man 
and  an  editor  of  a  newspaper;  that  the  articles  in  controversy  are  not 
used  or  kept  for  the  purpose  of  carrying  on  the  plaintiff's  trade  or 
business  as  a  professional  man  or  editor,  but  are  used  and  kept  for 
printing  a  newspaper;  and  that  the  articles  in  controversy  are  not 
used  or  operated  exclusively  by  the  plaintiff,  but  are  used  and  oper«> 
ated  partially,  at  least,  if  not  wholly,  by  employes. 

>  Gomp.  Laws  1B79,  e.  88. 
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We  think  the  articles  are  exempt.  It  does  not  appear,  that  any  of 
them  are  costly  or  complicated  machinery,  or  such  that  they  cannot 
be  easily  used  or  operated  by  hand ;  even  if  being  costly  or  compli- 
cated, or  not  easily  used  or  operated  by  hand,  would  take  them  out  of 
the  exemption  laws.  From  the  judgment  rendered  in  the  case  it 
seems  that  the  value  of  the  property,  in  the  aggregate,  is  only  $78.95, 
and  there  is  no  pretense  anywhere  that  it  is  worth  more  than  $492. 
We  think  the  articles  in  controversy  are  tools  and  implements,  within 
the  meaning  of  the  exemption  laws.  Bailee  v.  Waters,  17  Ala.  482; 
Prather  v.  Bofeo,  15  La.  Ann.  524;  Patten  v.  Smith,  4  Conn.  450.  See, 
also,  in  this  connection,  Jenkins  v.  McNaU,  27  Kan.  532,  533;  Bequil- 
lard  V.  Bartletty  19  Kan.  382 ;  Voorkees  v.  Patterson,  20  Kan.  555;  Da^ 
vidson  V.  Sechrist,  28  Kan.  324 ;  Healy  v.  Bateman,  2  R.  1. 454.  And  the 
plaintiff  is  not  a  mere  editor  of  a  newspaper;  he  is  also  the  publisher 
thereof;  and  the  manual  labor  of  publishing  the  same  is  not  all  done 
by  employes,  but  he  performs  a  considerable  portion  of  the  work  him- 
self; and  the  fact  that  the  plaintiff  performs  some  of  the  work  by  and 
through  the  agency  of  employes  does  not  prevent  the  exemption  laws 
from  applying  to  the  property  and  rendering  the  same  exempt  from 
execution.  Howard  v.  Williams,  19  Mass.  80;  Dowling  v.  Clark,  85 
Mass.  670;  Rayner  v.  Whicker,  88  Mass.  292;  Dowling  v.  Clark,  8S 
Mass.  283. 

Upon  the  claim  of  the  defendant  that  printing-presses  and  printing 
materials  are  not  exempt  from  execution,  he  cites  the  following  cases, 
Among  others:  Buckingham  v.  Billings,  13  Mass.  82;  Danforth  v. 
Woodward,  27  Mass.  423;  Spooner  v.  Fletcher,  3  Vt.  133.  These 
cases  seem  to  hold  that  printing-presses  and  printing  materials  are 
not  "tools"  within  the  meaning  of  their  exemption  statutes.  Now 
these  cases  may  not  be  in  conflict  with  the  views  expressed  by  us ; 
for  these  cases  relate  to  tools  only,  while  our  statutes  relate  to  ** tools 
and  implements;"  and  the  statutes  of  Massachusetts  and  Vermont 
may,  in  other  respects,  differ  very  materially  from  ours.  But  if  these 
cases  do  conflict  with  the  views  we  have  expressed,  then  we  must  say 
that  we  cannot  follow  them.  We  have  examined  all  the  other  cases 
cited  by  counsel.  The  principal  authorities  will  be-  found  cited  in 
Thomp.  Homest.  &  Ex.  §§  755  et  seq.,  and  Freem.  Ex.  266  et  seq. 
The  decisions  are  as  diverse  as  are  the  statutes  upon  which  they  are 
founded. 

The  judgment  of  the  court  below  will  be  reversed  and  cause  re- 
manded, with. the  order  that  judgment  be  rendered  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the  property  in  controversy, 
and  for  costs. 

(All  the  justices  concurring.) 
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Miller  v.  Noyes. 

yiled  July  9,  1885. 

Garkishmbnt — Error  from  Ruling  of  Justice  of  tiib  Peace. 

Error  docs  uot  He  to  the  district  court  from  a  ruliug  of  a  justice  of  the  peace 
refusing  to  vacate  and  discharge  a  process  in  garnishment.  Valentine,  J., 
concurring.  Houton,  C.  J.,  dissenting  to  the  taxing  of  costs  against  the  de- 
fendant ill  error. 

Error  from  Doniphan  county. 

B.  A,  Seaver,  for  plaintiff  in  error. 

A,  S.  Brewster,  for  defendant  in  error. 

Johnston,  J.  A.  H.  Miller  instituted  this  proceeding  in  error  to 
reverse  a  judgment  of  the  district  court  affirming  an  order  made  by  a 
justice  of  the  peace.  It  appears  that  C.  W.  Noyes  sued  A.  H.  Miller 
before  a  justice  of  the  peace  of  Doniphan  county  to  recover  upon  a 
promissory  note,  and  at  the  same  time  caused  process  in  garnish- 
ment to  be  issued  and  served  upon  school-district  No.  21,  Doniphan 
county,  by  which  the  plaintiff  undertook  to  garnish  the  wages  of  A.  H. 
Miller,  who  was  teaching  in  the  public  school  of  that  district.  At  the 
trial  before  the  justice  of  the  peace  the  defendant  did  not  contest  the 
right  of  Noyes  to  recover  upon  the  promissory  note,  but  did  resist 
the  garnishment  of  his  wages  as  school-teacher,  and  moved  the  court 
to  vacate  and  discharge  the  garnishment  process,  upon  the  grounds — 
First,  that  the  funds  garnished  were  the  earnings  of  the  defendant  for 
personal  services  .within  three  months  next  preceding  the  issuing  of  v 
the  garnishee  summons,  and  that  such  earnings  were  necessary  for 
the  support  of  his  family,  who  were  wholly  dependent  upon  his  labor 
for  maintenance;  and,  second,  that  the  wages  of  teachers  in  the  pub- 
lic schools  are  not  subject  to  execution,  attachment,  or  garnishment 
in  the  hands  of  the  school-district  officers  having  custody  of  the  same. 

After  hearing  testimony  offered  in  behalf  of  both  parties,  upon  the 
ground  first  stated,  the  justice  of  the  peace  denied  the  motion.  An 
exception  to  this  ruling  was  taken  and  allowed,  and  the  defendant 
prosecuted  his  petition  in  error  in  the  district  court  to  review  and 
reverse  the  order  of  the  justice  refusing  to  vacate  the  garnishment 
process.  It  was  there  held,  as  we  understand  the  plaintiff  in  error, 
that  error  does  not  lie  in  such  a  case  to  the  district  court;  and  it  was 
ordered  that  the  judgment  of  the  justice  of  the  peace  be  affirmed  and 
executed.  A.  H.  Miller,  as  plaintiff  in  error,  brings  the  case  here 
for  review,  and  discusses  at  length  the  question  whether  the  wages  of 
a  school-teacher  are  exempt  from  execution  when  he  is  the  head  of  a 
family,  and  where  his  earnings  are  necessary  for  their  support;  and 
also  whether  a  school-district  can  be  garnished  for  the  wages  of  its 
teacher.  The  first  qjuestion  which  we  meet,  and  its  decision  will  dis- 
pose of  the  case  here,  is,  does  error  lie  to  the  district  court  from  an 
order  of  the  justice  of  the  peace  refusing  to  vacate  a  garnishment 
process?     We  think  not.     By  section  540  of  the  Code  the  authority 
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of  the  district  court  to  review  proceedings  before  justices  of  the  peace 
by  petition  in  error  is  limited,  and  extends  only  to  judgments  and 
final  orders  rendered  and  made  by  them.  It  reads  as  follows :  "A 
judgment  rendered,  or  final  order  made,  by  a  justice  of  the  peace,  or 
any  other  tribunal,  board,  or  officer  exercising  judicial  functions,  and 
inferior  in  jurisdiction  to  the  district  court,  may  be  reversed,  vacated, 
or  modified  by  the  district  court." 

In  this  case  the  plaintiff  in  error  did  not  complain  of  or  attempt 
to  bring  up  for  review  the  final  judgment  in  the  action.  He  sought 
"to  have  reviewed  only  the  decision  of  the  justice  of  the  peace  denying 
the  motion  to  vacate  and  discharge  the  garnishment  process.  That 
ruling  is  neither  a  judgment  nor  a  final  order,  and  hence  was  not  re- 
viewable by  a  proceeding  in  error.    Mall  v.  Jones,  33  Kan. ;  S.  C. 

5  Pac.  Rep.  388;  Board  of  Education  v.  Scoville,  13  Kan.  32;  Phelps 
V.  Railroad  Co.  28  Kan.  165;  Hottenstein  v.  Conrad,  5  Kan.  249;  Kan- 
sas R.  M.  Co.  V.  Atchison,  T.  dc  S.  F.  R.  Co.  31  Kan.  90 ;  S.  C.  1  Pao. 
Eep.  274.  The  district  court  was,  therefore,  without  jurisdiction  to 
entertain  the  proceeding  in  error,  and  should  have  dismissed  it.  How- 
ever, instead  of  dismissing  the  proceeding,  it  appears  from  the  record 
that  the  court  affirmed  the  judgment  of  the  justice  of  the  peace,  and 
ordered  it  to  be  executed,  and  to  this  extent  there  was  error. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause 
remanded,  with  the  direction  that  the  proceeding  in  error  be  dismissed. 

Valentine,  J.,  concurs. 

HoRTON,  C.  J.  I. dissent  from  the  judgment  taxing  costs  against 
the  defendant  in  error.  I  think  the  trial  court  virtually  decided  the 
case  upon  the  merits,  as  this  court  has,  but  technically  erred  in  af- 
firming the  judgment  of  the  justice  of  the  peace,  instead  of  dismiss- 
ing the  proceeding  in  error.  And  therefore  I  think  the  error  was 
immaterial,  and  one  not  prejudicial  to  the  rights  of  plain tiflF  in  error. 


(34  Kan.  35 1 

WOODMANSIE   V.  HoLCOMB. 
Filed  July  9,  1885. 

1.  PaKTNERSHIP— TRANSFER  OP  PROPERTY— RIGHTS  OF   CREDITORS. 

As  a  general  rule  the  simple  contract  creditors  of  a  partnership  have  no  lien 
upon  the  partnership  property  until  it  is  acquired  ])y  process  of  law ;  and  a 
bona  fide  transfer  of  the  partnership  property  while  it  remains  within  the  con- 
trol and  possession  of  the  firm,  made  upon  sufficient  consideration,  and  with 
the  consent  of  all  the  partners,  places  it  beyond  the  reach  of  the  partnership 
creditors. 

2.  Same — Payment  of  Individual  Debts. 

While  the  partnership  remain^*  in  existence  and  in  a  solvent  condition,  it 
may,  upon  a  bona  fide  consideration,  all  the  partners  assenting,  transfer  and 
appropriate  the  firm  property  in  payment  of  the  individual  debt  of  one  of  its 
members. 

Error  from  Brown  county. 

James  Falloon,  for  plaintiif  in  error. 

C.  W.  Johnson  and  W.  D.  Webb,  for  defendant  in  error. 
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Johnston,  J.  This  is  an  action  brought  by  Zephaniah  Holcomb, 
alleging  that  on  or  about  August  11,  1882,  George  T.  Woodmansie 
unlawfully  seized,  carried  away,  and  converted  to  bis  own  use  a  stock 
of  groceries  owned  by  the  plaintiff,  and  to  his  damage  in  the  sum  of 
$5,200.  The  defendant  in  justification  claimed  that  the  property 
was  seized  by  him  as  constable,  under  certain  writs  of  attachment 
duly  issued  against  Holcomb  &  Lilly,  a  partnership  composed  of  T. 
W.  Holcomb,  a  son  of  the  plaintiff,  and  one  H.  G.  Lilly,  and  that  the 
goods  were  subsequently  sold  upon  judgments  rendered  against  said 
firm  in  the  attachment  suits,  and  the  proceeds  of  the  sale  applied  in 
satisfaction  of  such  judgments.  The  plaintiff  claimed  that  he  had 
purchased,  and  was  the  owner  of,  the  stock  of  goods  before  tbey  were 
levied  upon  by  the  defendant,  while  the  defendant  claimed  that  the 
consideration  of  the  alleged  purchase  by  the  plaintiff  consisted  mainly 
of  the  individual  debts  of  T.  W.  Holcomb  to  the  plaintiff,  and  that 
the  transfer  was  made  with  the  intent  to  hinder  and  delay  the  cred-^ 
itof's  of  Holcomb  &  Lilly  in  the  collection  of  their  debts.  Th^  cause 
was  tried  with  a  jury,  and  the  verdict  and  judgment  were  in  favor  of 
the  plaintiff.  The  defendant  brings  the  case  here  for  review.  The 
principal  question  presented  and  urged  by  plaintiff  in  error  arises 
upon  the  refusal  of  the  court  to  charge  the  jury  as  follows : 

"The  court  instructs  the  jury  that  the  creditors  of  partners  have  a  prior 
right  to  look  to  the  partnership  property  for  the  payment  of  their  debts  to  the 
creditora  of  the  individuals  composing  the  partnership.  And  if  any  creditor 
of  a  member  of  a  partnersliip  should  obtain  all  the  partnership  property  in 
payment  of  his  claim  against  the  individual  member  of  the  partnerahip,  then 
such  sale  would  be  fraudulent  as  to  the  partnership  creditoi*s;  and  if  in  a  suit 
brought  against  the  partnership  no  property  could  be  found  of  the  firm,  or 
the  individuals  composing  the  firm,  out  of  which  to  satisfy  any  judgment 
which  might  be  rendered  therein,  then  such  firm  creditors  could  levy  execu- 
tion upon  their  said  judgments  on  the  property  so  sold  to  a  creditor  of  an- in- 
dividual member  of  the  firm.'* 

This  request  contained  substantially  the  proposition  that  a  part- 
nership, however  solvent,  cannot,  in  good  faith  or  otherwise,  make  a 
sale  and  transfer  the  title  of  partnership  effects  where  the  considera- 
tion is  the  payment  of  the  individual  indebtedness  of  a  member  of 
the  partnership.  This  proposition  cannot  be  sustained.  While  it  is 
true,  as  a  general  rule,  that,  as  between  partners,  and  also  as  between 
firm  and  individual  creditors,  the  partnership  debts  have  priority  over 
individual  debts  as  against  partnership  property,  yet  the  simple  con- 
tract creditors  of  a  partnership  have  no  lien  upon  its  property  until 
it  is  acquired  by  process  of  law.  They  have  what  has  been  termed  a 
quasi  lien,  but  this  arises  and  is  derived  solely  through  the  equitable 
Jien  of  the  partners.  Each  partner  has  a  right  to  have  the  firm  as- 
sets applied  in  discharge  of  the  firm  liabilities,  and  to  the  payment  of 
whatever  may  be  due  him  when  the  firm  indebtedness  is  discharged 
and  the  partnership  closed  up. 

This  equitable  claim  of  the  partners  may,  in  many  cases,  with  the 


Digitized  by 


Google 


Kan.]  vrooDMANsi£  v.  holcomb.  605 

assent  of  the  partners,  be  made  available  to  the  creditors;  but  as  no 
such  claim  or  equity  exists  in  the  creditors,  independent  of  the  part- 
ners, a  bonajide  transfer  of  the  partnership  property,  made  with  the 
consent  of  all  the  partners,  places  it  beyond  the  reach  of  the  firm 
creditors.  As  has  been  stated,  **while  the  partnership  is  solvent  and 
going  on,  the  creditors  have  no  equity,  strictly  speaking,  against  the 
effects  of  the  partnership;  neither  have  they  any  lien  on  the  part- 
nership effects  for  their  debts.  All  that  they  can  or  may  do  is  to  pro- 
ceed by  an  action  at  law  for  their  debts  against  the  partners,  and, 
having  obtained  judgment  therein,  they  may  cause  the  execution  issu- 
ing upon  that  judgment  to  be  levied  upon  the  partnership  effects,  or 
upon  the  separate  effects  of  each  partner,  or  upon  both.  There  being 
then  no  lien,  and  no  equity  in  favor  of  the  creditors  against  the  part- 
nership effects,  it  follows  that  those  effects  are  susceptible  of  being 
legally  transferred  bonajide^  for  a  valuable  consideration,  to  any  per- 
son whatsoever,  and  as  well  to  the  other  partners  as  to  mere  stran- 
gers."    Story,  Partn.  §  258. 

While  the  partnership  remains  in  existence  and  is  solvent,  we 
think  it  has  the  right,  with  the  consent  of  all  its  members,  and  upon 
bonajide  consideration,  to  sell  and  transfer  the  firm  property  in  pay- 
ment of  the  individual  debt  of  one  of  the  firm.  Under  such  circum- 
stances the  transfer  could  not  be  held  to  be  a  fraud  upon  the  firm 
creditors.  The  decisions*  of  the  courts  have  gone  further  than  this, 
and,  although  not  unanimous,  the  weight  of  authority  seems  to  be  that 
mere  insolvency,  where  no  actual  fraud  intervenes,  will  not  deprive  the 
partners  of  their  legal  control  over  the  property,  and  of  the  right  to 
dispose  of  the  same  as  they  may  choose;  and  where  the  separate 
creditor  purchases  from  the  firm  in  good  faith,  and  the  individual  in- 
debtedness is  a  fair  price  for  the  property  purchased,  such  purchase 
cannot  of  itself  be  held  fraudulent  as  against  the  general  creditors 
of  the  firm.  Sigler  v.  Knox  Co.  Bank,  8  Ohio  St.  .511 ;  Schmidlapp 
V.  Currie,  55  Miss.  597;  Case  v.  Beauregard,  99  U.  S.  119;  Na- 
tional Bank  of  the  Metropolis  v.  Sprague,  20  N.  J.  Eq.  13;  Wilcox 
V.  Kellogg,  11  Ohio  394;  Gwin  v.  Sedley,  5  Ohio  St.  96;  Allen  v.  Ccn- 
ter  Valley  Co.  21  Conn.  130;  Rice  v.  Barnard,  20  Vt.  479;  Haben  v. 
Harshaw,  49  Wis.  379;  S.  C.  5  N.  W.  Eep.  872;  White  v.  Parish,  20 
Tex.  688;  Schaeffer  v.  Fithian,  17  Ind.  463;  McDonald  v.  Beach,  2 
Blackf.  55;  Ex  parte  Ruffin,  6  Ves.  119;  Whitton  v.  Smith,  1  Freem. 
Ch.  231;  Freeman  v.  Stewart,  41  Miss.  138;  Potts  v.  Blackwell,  4 
Jones,  Eq.  58.  It  follows  from  these  considerations  that  the  instruc- 
tion in  the  form  requested  was  rightly  refused. 

Exceptions  were  also  taken  to  the  refusal  of  the  court  to  give  other 
instructions  requested  by  the  defendant,  but  from  an  examination  of 
the  record  it  appears  that  the  doctrine  contained  in  these  requests 
was  aptly  and  fully  stated  by  the  court  in  its  general  charge. 

The  judgment  of  the  'district  court  will  be  affirmed. 

(All  the  justices  concurring.) 


Digitized  by 


Google 


606  PACIFIC  REPORTER.  [Kan. 

(34  Kan.  22) 

Kennedy  v.  Powell. 
Filed  July  9,  1885. 

1.  Fraudulent  Conveyance — Payment  op  Debt  Due  Wife. 

A  wife  who  is  a  bona  fide  creditor  of  the  husband  is  entitled  to  seturity  or 
payment  out  of  her  husband's  estate,  the  same  as  any  other  creditor:  and,  al- 
though the  husband  is  in  failing  circumstances,  he  may  in  good  faith  prefer 
her,  to  the  exclusion  of  other  creditors,  by  transferring  real  estate  or  other 
property  to  her,  at  a  fair  price,  in  payment  of  her  debt  against  him. 

2.  Same— Presuacption  from  Relation  op  Parties. 

As  the  relationship  existing  between  the  parties  afforded  opportunity  to  com- 
mit fraud,  their  action  in  making  the  transfer  should  be  closely  scrutinized  to 
see  that  it  was  honest ;  that  the  consideration  was  adequate,  and  was  paid  out 
of  her  separate  estate. 

3.  Same— Statute  op  Limitations. 

A  bona  fide  indebtedness  may  be  paid  b}*^  a  husband  to  his  wife,  although  the 
statute  of  limitations  may  have  run  against  it.  He  is  not  compelled  to  resort 
to  this  defense,  nor  can  his  other  creditors  interfere  and  insist  upon  it  for  hiin. 

Error  from  Montgomery  county. 

W,  T.  O'Connor^  for  plaintiff  in  error. 

Dunkin  dc  Chandler,  for  defendant  in  error. 

Johnston,  J.  On  December  8, 1883,  William  Kennedy  brought  an 
action  in  the  district  court  of  Montgomery  county  against  William 
Powell,  to  recover  a  judgment  for  $2,421.85,  and  on  the  same  day 
caused  an  order  of  attachment  to  be  issued,  upon  the  grounds  that  the 
defendant  was  a  non-resident  of  the  state  of  Kansas,  and  that  he  had 
assigned  and  conveyed  his  property  with  the  intent  to  defraud,  hin- 
der, and  delay  his  creditors.  The  order  of  attachment  was  levied 
upon  lots  2,  3,  and  4  of  section  31,  township  33,  range  17  E.,  in 
Montgomery  county,  Kansas,  as  the  property  of  the  plaintiff,  the  title 
of  which  stood  in  the  name  of  Elizabeth  Powell.  Afterwards,  Eliza- 
beth Powell  filed  a  motion  in  the  district  court  to  vacate  and  discharge 
the  attachment  levied  upon  the  above-described  land,  upon  the  ground 
that  she  was  the  owner  in  fee  thereof,  and  that  William  Powell  had 
no  interest  in  the  same  at  the  time  of  the  levy.  The  hearing  of  this 
motion  was  had  before  the  judge  of  the  district  court  at  chambers, 
on  July  1,  1884.  Upon  the  trial  of  the  motion  it  was  claimed. by 
Kennedy  that  Elizabeth  Powell  was  not  the  bona  fide  owner  of  the  at- 
tached land,  but  that  it  had  been  conveyed  to  her  through  a  trustee, 
from  her  husband,  at  a  time  when  he  was  insolvent,  without  con- 
sideration, and  for  the  purpose  of  placing  it  beyond  the  reach  of  and 
to  defraud  his  creditors.  Elizabeth  Powell  contended,  and  offered 
testimony  tending  to  show,  that  the  land  was  conveyed  to  her  in  good 
faith,  for  a  sufficient  consideration,  in  payment  of  a  bona  fide  debt 
due  from  her  husband  to  her,  for  money  which  she  had  received  from 
her  father  during  his  life-time,  and  from  his  estate  after  his  death, 
and  which  had  been  loaned  to  her  husband  and  used  by  him  in  the 
purchase  of  land,  and  in  paying  his  debts.  The  finding  of  the  judge 
was  in  favor  of  Elizabeth  Powell,  holding  the  conveyance  to  be  bona 
fide  and  valid,  and  he  therefore  vacated  and  discharged  the  order  of 
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attachment.  A  reversal  of  that  order  and  judgment  is  sought  here 
by  the  plaintiflf  in  error. 

We  think  there  was  testimony  sufficient  to  justify  the  learned  judge 
in  the  finding  made,  and  his  order  and  judgment  ought  not  to  be 
disturbed.  We  will  not  undertake,  nor  would  it  be  profitable,  to^  re- 
view at  length  the  testimony  offered  upon  the  motion,  and  we  need 
only  state  that  in  our  opinion  it  fairly  shows  that  at  the  time  the  land 
in  controversy  was  conveyed  to  Elizabeth  Powell,  William  Powell  was 
indebted  to  her,,  and  the  amount  of  the  indebtedness  was  a  fair  con- 
sideration for  the  land  conveyed.  That  she  was  a  bona  fide  creditor 
for  a  considerable  sum  is  not  disputed;  but  it  is  urged  on  behalf  of 
the  plaintiff  in  error  that  the  transfer  was  made. when  her  husband 
was  financially  embarrassed,  and  in  failing  circumstances,  a'nd  for 
that  reason,  and  in  consequence  of  the  relationship  existing  between 
them,  the  conveyance  should  be  deemed  fraudulent  as  against  his 
other  creditors.  It  is  true  that  she  was  aware  of  his  financial  em- 
barrassment, but  this  of  itself  is  not  enough  to  defeat  a  conveyance. 
It  has  been  frequently  decided  that  a  debtor  in  failing  circumstances 
may  prefer  one  creditor  to  another,  providing  it  is  done  in  good  faith 
and  for  a  valuable  consideration.  Bailey  v.  Kansas  Manuf'g  Co.  32 
Kan.  73;  S.  C.  3  Pao.  Eep..756;  Tootle  v.  Coldwell,  30  Kan.  125; 
S.  C.  1  Pac.  Kep.  329;  Randall  Y.Shaw,  28  Kan.  419;  ArnY.  Hoerse- 
man,  26  Kan.  413;   Bishop  v.  Jones,  28  Kan.  680. 

If  the  indebtedness  of  Powell  to  his  wife  was  a  lona  fide  one,  as 
the  judge  has  necessarily  found,  she  is  entitled  to  be  considered  as  her 
husband's  creditor,  and  has  a  right  to  expect  and  receive  security  or 
payment  out  of  his  estate  the  same  as  any  other  creditor,  and  he  has 
a  right  to  prefer  her  to  other  creditors  by  transferring  real  estate  or 
other  property  at  a  fair  price  in  payment  of  her  claim  against  him. 
As  was  said  in  Monroe  v.  May,  9  Kan.  473 :  "The  right  of  a  debtor  to 
pay  one  creditor  in  full  before  paying  another  anything  is  absolute 
and  unquestioned.  It  is  no  wrong  to  the  latter.  Mrs.  Monroe  was, 
so  far  as  this  transaction  is  concerned,  her  husband's  creditor;  would 
have  shared  with  other  creditors  in  the  disposition  by  an  assignee  of 
her  husband's  property;  and  could  rightfully  receive  payment  in  full 
before  any  others  received  a  cent." 

It  is  true,  the  relationship  existing  between  the  parties  to  the  trans- 
action afforded  great  opportunity  to  commit  fraud,  and  their  action 
in  making  the  transfer  should  be  closely  scrutinized  in  order  to  see 
that  it  was  honest,  and  that  the  consideration  was  paid  out  of  her 
separate  estate,  and  not  made  to  withdraw  the  property  from  the 
reach  of  the  creditors  of  her  husband.  But  the  conveyance  cannot 
be  overturned  by  the  mere  suspicion  that  may  arise  by  reason  of  the 
transfer  of  the  husband  to  the  wife  when  he  was  in  failing  circum- 
stances. To  support  this  transfer,  however,  ihere  should  be  a  fair 
and  adequate  consideration.  The  sufficiency  of  the  consideration  is 
questioned  by  the  plaintiff  in  error.     There  is  a  conflict  of  testimony 
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regarding  the  value  of  the  land  transferred.  The  valuation  placed 
upon  it  ranges  from  $2,000  to  $8,000.  It  is  appraised  in  the  attach- 
ment proceeding  at  $2,300,  which,  under  all  the  testimony,  may  be 
regarded  as  a  fair  price  for  it.  At  the  time  the  land  was  conveyed 
io  Mrs.  Powell  there  was  an  incumbrance  upon  it  of  $1,300,  and  for 
which  she  became  liable. 

In  respect  to  the  amount  of  the  indebtedness  of  Powell  to  his  wife, 
the  testimony  offered  by  her  tends  to  show  that  there  was  due  to  her 
at  the  time  of  the  conveyance  about  $1,500.  This  amount  is  made 
up  of  $120  received  from  her  father  and  paid  to  her  husband  about 
1849,  and  also  of  several  installments  received  by  her  from  her  father's 
estate  from  1877  until  1882,  with  interest  from  the  time  these  amounts 
were  received  by  her  husband.  Plaintiff  in  error  contends  that  the 
money  received  in  1849  ought  not  to  be  considered  as  a  claim  against 
the  husband.  Firsts  for  the  reason  that  they  were  residing  in  Indi- 
ana, and  that  by  the  taw  in  force  in  that  state  the  money  derived 
from  her  father's  estate  after  marriage  instantly  became  the  property 
of  her  husband,  and  no  demand  could  arise  in  favor  of  the  wife  and 
against  the  husband  thereon.  An  examination  of  the  record,  how- 
ever, fails  to  show  what  the  law  of  Indiana  in  that  respect  was,  and  in 
the  absence  of  testimony  we  cannot  assume  that  the  law  of  that  state 
differs  f>om  ours.  Furrow  v.  Chapin,  13  Kan.  113.  The  second  rea- 
son urged  why  this  claim  should  not  be  treated  as  an  existing  indebt- 
edness against  the  husband,  is  that  it  is  stale  and  dormant.  This  is 
an  objection  or  defense  to  be  offered,  if  at  all,  by  the  debtor  himself. 
*'The  mere  fact  that  a  claim  is  old  is  no  reason  why  it  should  not  be 
paid.  The  law  allows  a  man  to  be  honest  and  to  pay  an  honest  debt, 
however  stale  and  ancient  it  may  be.  He  may  interpose  the  statute 
of  limitations,  but  he  may  waive  it  also.  The  law  does  not  compel 
him  to  resort  to  this  defense,  nor  can  others  insist  upon  it  for  him." 
Brookville  Nat.  Bank  v.  Kimble,  76  Ind.  196. 

Our  conclusion,  after  a  careful  examination  of  the  record  before  us, 
is  that  the  finding  of  the  learned  judge  is  justified  by  the  testimony, 
and  that  his  order  and  judgment  should  be  afQrmed. 

(All  the  justices  concurring.) 


<34  Kan.  89) 

Deisher  v.  Stein  and  another. 

Filed  July  9, 1885. 

Statute  op  Frauds— Oual  Agreement  to  Execute  Lease. 

Where  a  land-owner  enters  into  a  parol  agreement  with  another  person  to 
execute  to  such  other  person  a  written  lease  for  the  land,  for  a  term  of  more 
than  one  year,  and  such  other  person,  in  pursuance  of  such  agreement,  and 
with  the  consent  of  the  land-owner,  enters  into  the  t)08sesslon  of  the  land,  and 
expends  time,  labor,  money,  and  materials  in  making  improvements  on  the 
land,  and  in  putting  it  in  a  condition  to  use  and  enjoy  it  during  the  terra  of 
his  contemplated  lease,  and  afterwards  the  land-owner  refuses  to  execute  the 
lease,  aud  ousts  the  contemplated  lessee  from  the  premises,  held^  that  the  parol 
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agreement  is  DOt  wholly  aad  entirely  void,  under  the  fifth  and  sixth  sections 
of  the  statute  of  frauds,  but  is  so  far  valid  that  the  contemplated  lessee  may  re- 
cover from  the  land-owner  such  damages  as  in  justice  and  equity  he  shotild  re- 
cover; that  the  taking  of  the  possession  of  the  property,  and  expending  time, 
labor,  money,  and  materials  thereon,  to  this  extent,  takes  the  case  out  of  the 
statute  of  frauds. 

Error  from  Shawnee  county. 

F.  O.  Hentig,  for  plaintiff  in  error. 

Hazen  dt  Isenhart,  for  defendants  in  error. 

Valentinb,  J.  This  action  was  brought  by  J.  B.  Dei^her  against 
William  Stein  and  Anna  Stein,  his  wife,  before  a  justice  of  the  peace 
of  Shawnee  county,  Kansas,  and  after  judgment  in  favor  of  the  plain- 
tiff, and  against  the  defendants,  the  defendants  appealed  to  the  dis- 
trict court,  where  the  plaintiff  filed  an  amended  bill  of  particulars, 
which  reads  as  follows : 

"The  plaintiff  herein  complains  of  the  defendants,  and  says  that  on  or  about 
the  fourth  day  of  June,  1883,  the  defendants,  Williaoi  Stein  and  wife,  agreed 
to  lease  to  this  plaintiff,  for  a  term  of  five  years  from  that  date,  lot  Xo.  118 
on  East  Fourth  street,  in  this  city  of  Topeka,  Shawnee  county,  Kansas,  at  an 
annual  rent  of  $100  per  year,  and  this  plaintiff  agreed  to  lease  from  said  de^ 
fendants  said  premises  at  the  rate  aforesaid:  and  it  was  agreed  between  the 
plaintiff  and  defendants  that  a  lease  in  writing  should  be  executed  by  and 
between  the  parties  hereto  as  above  set  forth;  and  plaintiff  further  says  that, 
relying  upon  the  contract  and  agreement  so  made  as  aforesaid,  and  with  the 
consent  of  said  defendants,  he  went  into  possession  of  said  lot  and  commenced 
to  build  a  stone  building  for  the  purpose  of  selling  groceries  therein;  that  he 
made  contracts  for  stone-work  and  other  materials  for  said  buildings,  at  a 
great  expense  and  outlay  to  himself,  and  spent  21  days'  time  in  getting  said 
material  and  labor  together,  and  contracts  made  for  the  erecting  of  said  build- 
ing ;  and  plaintiff  says  that  after  he  had  made  said  contract,  and  purchased  said 
material,  and  commenced  work  on  said  building,  the  said  defendants  stopped 
this  plaintiff  in  his  work  and  refused  to  make  said  lease  in  writing,  and  told 
this  plaintiff  they  would  not  execute  said  lease,  and  then  and  there  refused 
to  comply  with  their  agreement;  and  thereupon  said  defendants  went  into 
possession  of  said  lot,  and  have  so  continued  ever  since,  to  the  great  damage 
of  this  plaintiff  in  time,  labor,  and  money,  materials,  etc.,  in  the  sum  of  $100; 
wherefore,  plaintiff  prays  judgment  against  said  defendants,  William  Stein 
and  — : —  Stein,  his  wife,  for  the  sum  of  $100,  and  costs  of  suit." 

The  defendants  demurred  to  this  bill  of  particulars,  upon  the  ground 
that  it  did  not  state  facts  suf&cient  to  constitute  a  cause  of  action ; 
which  demurrer  the  court  sustained,  and  the  plaintiff  excepted,  and 
now,  as  plaintiff  in  error,  brings  the  case  to  this  court,  and  assigns 
for  error  the  sustaining  of  said  demurrer.  It  would  seem  from  the 
proceedings  in  this  case  that  the  only  contested  question  involve>Vin 
the  case,  either  of  law  or  fact,  is  as  follows :  Where  a  land-owner 
enters  into  a  parol  agreement  with  another  person  to  execute  to  such 
other  person  a  written  lease  for  the  land  for  a  term  of  more  than  on^ 
year,  and  such  other  person,  in  pursuance  of  such  agreement,  and 
with  the  consent  of  the  land-owner,  enters  into  the  possession  of  the 
land,  and  expends  time,  labor,  money,  and  materials  in  making  im- 
provements on  the  land,  and  in  putting  it  in  a  condition  to  use  and 
'  v.Tp.no.lO— 39 
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enjoy  it  daring  the  term  of  his  contemplated  lease,  and  afterwards 
the  land-owner  refuses  to  execute  the  lease  and  ousts  the  contem- 
plated lessee  from  the  premises,  is  the  parol  agreement  wholly  and 
entirely  void  under  the  fifth  and  sixth  sections  of  the  statute  of 
frauds,  or  is  it  so  far  valid  that  the  contemplated  lessee  may  recover 
from  the  land-owner  such  damages  as  in  justice  and  equity  he  should 
recover  ? 

It  must  be  remembered  that  in  Kansas  all  the  old  forms  of  action, 
and  all  distinctions  between  actions  at  law  and  suits  in  equity,  are. 
abolished,  and  in  their  stead  only  one  form  of  action  is  recognized, 
called  a  civil  action;  and  in  this  form  of  action  all  that  a  plaintiff 
need  to  do,  in  stating  his  cause  of  action,  is  to  state  the  facts  of  his 
case,  and  if  such  facts  would  entitle  him  to  recover  in  any  form  of 
action,  either  at  law  or  in  equity,  he  will  be  entitled  to  recover  under 
such  statement.  It  must  also  be  remembered  that  this  action  was 
commenced  before  a  justice  of  the  peace,  and  in  justices'  courts  par- 
ties are  not  required  to  state  the  facts  of  their  cases  with  that  same 
degree  of  precision,  exactness^  fullness,  and  circumstantial  detail  that 
they  are  required  to  state  them  in  cases  brought  in  the  district  court. 

After  these  preliminary  statements  we  would  state  that  we  think 
the  plaintiff's  bill  of  particulars  states  a  good  cause  of  action.  Of 
course  the  parol  agreement  set  forth  in  such  bill  of  particulars  was 
void  in  its  inception,  and  would  have  remained  void  if  the  parties  had 
done  nothing  to  take  the  case  out  of  the  statute  of  frauds;  but  the 
statute  of  frauds  was  enacted  to  prevent  fraud,  and  it  cannot  be  in- 
voked for  the  purpose  of  enabling  parties  to  commit  fraud.  When 
the  plaintiff,  with  the  consent  of  the  defendants,  and  in  pursuance 
of  the  parol  agreement,  took  possession  of  the  property,  and  expended 
time,  labor,  money,  and  materials  thereon,  for  the  purpose  of  placing 
it  in  a  condition  for  use  under  the  contemplated  lease,  the  case  was 
taken  out  of  the  statute  of  frauds  to  such  an  extent  that  the  plaintiff 
is  not  to  lose  what  he  expended  under  the  parol  agreement  between 
himself  and  the  defendants.  Driggs  v.  Dwight,  17  Wend.  71 ;  Ryan 
V.  Dox,  34  N.  Y.  307;  Harris  v.  Frink,  49  N.  Y.  24;  Grant  v.  Ramsey, 
7  Ohio  St.  157;  Bard  v.  Elslon,  31  Kan.  274;  S.  C.  1  Pao.  Rep.  565; 
Becker  v.  Mason,  30  Kan.  703;  B.  C.  2  Pac.  Rep.  850;  Tayl.  Landl. 
&  Ten.  c.  1,  §  2,  par.  32;  2  Reed,  St.  Frauds,  582. 

Of  course  the  case  should  not  be  taken  out  of  the  statute  of  frauds 
any  further  than  is  necessary  to  do  justice  and  to  prevent  fraud ;  and 
to  pay  the  plaintiff  a  fair  compensation  for  what  he  has  lost  by  rea- 
son of  the  parol  agreement  between  the  parties  is  probably  sufficient 
for  that  purpose.  We  think,  under  our  practice  and  procedure,  the 
authorities  cited  by  the  defendants  are  not  applicable.  In  the  most 
of  them  the  facts  differ  materially  from  the  facts  of  this  case,  and  in 
others  it  is  simply  stated  that  the  plaintiff,  under  the  circumstances, 
has  no  action  at  law,  although  he  may  have  in  equity. 

The  judgment  of  the  court  below  will  be  reversed  and  cause  re- 
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manded,  with  the  order  that  the  demurrer  to  the  plaintiff's  bill  of 
particulars  be  overruled. 

(All  the  justices  concurring.) 


(33  Kan.  748) 


Prickett  r.  Atchison,  T.  &  S.  P.  R.  Co. 

Filed  July  9,  1885. 


1.  Ratlkoad  Companies— Fencing  and    Cattle-Guards — When  Dispensed 

WITH. 

Jt*ublic  necessity  requires  that  railroad  depots,  and  so  much  of  the  adjoining 
grounds  and  side  tracks  as  are  reasonably  necessary  for  the  business  of  the  pub- 
lic with  the  railroad  company  at  the  depot,  should  be  free  of  access  and  unob- 
structed by  fences  and  cattle-guards ;  and  wbere  fences  or  cattle-guards  would 
interfere  with  the  public  convenience,  or  would  hinder  or  prevent  the  railroad 
company  from  properly  serving  the  public^  the  statute  requiring  the  fencing 
of  railroads  will,  to  that  extent,  be  Inapplicable. 

2.  Same— PuiVATK  Inteuest  on  Convenience. 

But  no  private  interest,  convenience,  or  inconvenience  on  the  part  of  the 
railroad  company  will  alone  he  sufficient  to  absolve  it  from  fencing  its  road, 
where  the  statute  in  express  terms  requires  that  the  road  shall  be   fenced. 
•  Atehisan,  1\  dt  iS.  F.  R.  Co.  v.  Shaft,  33  Kan.  — ;  S.  C.  6  Pac.  Rep.  908. 

3.  Same— IStock  Killed  while  Running  at  Large. 

Where  stock  running  at  large  go  upon  the  railroad  track  and  are  killed  by  a 
passing  train  at  a  point  where  the  railroad  company  is  not  required  to  fence  its 
road,  the  company  is  held  to  the  exercise  of  reasonable  care,  and  is  liable  for 
ordinary  negligence.  The  mere  fact  that  the  plaintiff  in  (his  case  permitted 
his  cow  to  run  at  large  does  nut  constitute  such  negligence  as  will  defeat  a  re- 
covery. 

Error  from  Chase  county. 

Madden  Bros,,  for  plaintiff  in  error. 

A.  A.  Hard,  C.  N.  Sterry,  and  Robert  Dunlap,  for  defendant  in  error. 

Johnston,  J.  This  action  was  brought  by  U.  0.  Prickett  to  recover 
the  value  of  his  cow,  which  was  killed  by  a  passing  freight  train  of 
the  defendant  near  to  the  railroad  station  at  Elmdale.  The  cow  was 
struck  and  killed  not  far  from  the  end  of  the  siding,  which  is  used  in 
connection  with  the  station,  and  is  about  2,000  feet  long.  The  plain- 
tiff alleged  that  the  cow  was  killed  through  the  negligence  of  the  de- 
fendant in  operating  its  train,  and  also  in  failing  to  inclose  its  track 
with  a  lawf  til  fence.  The  jury  returned  a  verdict  in  favor  of  the  rail- 
road company,  and  the  plaintiff  is  here  alleging  error.  The  principal 
objection  made  is  against  the  charsje  of  the  court.  The  fifth  instruc- 
tion was  as  follows : 

"If  you  should  find  from  all  the  evidence  in  this  case  that  the  defendant 
liiul  a  station  at  Elmdale  at  the  time  this  cow  was  killed,  which  was  used  by 
the  public  as  a  railroad  station  for  receiving  and  sending  away  freight,  and 
for  getting  on  and  off  defendant's  trains,  and  that  it  was  necessary  for  de- 
fendant's business  with  the  public  that  the  defendant  should  have  a  side  track 
at  such  station,  and  that  it  did  have  a  side  track  at  such  station  at  said  time, 
and  that  this  side  track  at  such  station  was  crossed  by  one  or  more  public 
roads  which  the  public  traveled  over;  and  if  you  should  further  find  that  such 
side  track  was  not  longer  than  it  wjis  necessary  for  it  to  be  on  account  of  the 
business  transacted  at  said  station  by  the  defendant ;  and  if  you  should  further 
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find  that  no  portion  of  said  side  track  could  be  inclosed  by  a  fence  without 
cattle-guards  being  built  across  such  side  track;  and  if  you  should  further 
find  that,  owing  to  the  character  of  the  business  done  at  said  station  by  the 
defendant  on  such  side  track,  that  cattle-guards  could  not  be  built  across  any 
part  of  such  side  track  without  endangering  the  lives  or  limbs  of  such  of  de- 
fendant's employes  as  might,  from  time  to  time,  be  required  to  use  such 
side  track  in  the  operation  of  defendant's  trains  and  cars  thereon, — then,  and 
in  such  case,  you  are  instructed  that  defendant  was  not  required  to  inclose 
said  side  track,  or  any  portion  of  it,  with  a  fence,  even  although  such  side  track 
might  occupy  in  length  a  greater  strips  of  land  than  would  be  reasonably  nec- 
essary for  the  use  of  defendant  as  station  grounds;  and  you  are  further  in- 
structed that,  in  such  case,  if  the  plaintiff's  cow  was  killed  at  such  station 
within  the  limits  occupied  by  such  side  track,  that  then,  and  in  such  case, 
the  plaintiff  cannot  recover  in  this  action  because  of  any  failure  of  the  de- 
fendant to  inclose  such  side  track  with  a  lawful  fence." 

The  exemption  stated  in  the  latter  part  of  the  instruction,  reliev- 
ing the  railroad  company  from  fencing  the  track,  is  too  broad,  and  can- 
not be  upheld.  The  statute  imposing  upon  railroad  companies  the 
duty  of  fencing  their  tracks  in  terms  contains  no  exceptions.  There 
is  therefore  no  exemption  from  the  duty  imposed  by  the  terms  of  the 
statute,  except  such  as  may  arise  by  implication  from  public  necessity, 
or  the  superior  obligation  of  the  railroad  company  to  the  public  under 
other  statutes.  Railroad  Co.  v.  Jones,  20  Kan.  527;  Union  Pac,  Ry. 
Co.  V.  Dyche,  28  Kan.  202;  Atchison,  T.  dt  S.  F.  R.  Co.  v.  Shaft,  33 

Kan. ;  S.  C.  6  Pao.  Rep.  908.     In  the  latter  case  Mr.  Justice 

Valentine  stated  the  rule  under  the  authorities  to  be — 

"That  railroads  are  not  absolved  from  complying  with  the  express  terms  of 
the  statute  requiring  them  to  inclose  their  roads  with  good  and  lawful  fences, 
except  where  some  paramount  interest  of  the  public  intervenes,  or  some  par- 
amount obligation  or  duty  to  the  public  rests  upon  the  railroad  companies 
rendering  it  improper  for  them  to  fence  their  roads.'' 

It  has  accordingly  been  held  by  most  of  the  courts  where  the  ques- 
tion has  been  raised  that  public  necessity  requires  that  depots  or 
stations  should  be  unfenced.  It  would  seem,  too,  that  so  much  of 
the  grounds  and  side  tracks  connected  with  the  depot  as  are  reasona- 
bly necessary  for  the  business  of  the  public  with  the  railroad  com- 
pany at  the  station  should  be  free  of  access  and  unobstructed  by 
fences  or  cattle-guards.  And  therefore  where  fences  and  cattle- 
guards  would  interfere  with  the  public  convenience,  or  would  hinder 
or  prevent  the  railroad  company  from  properly  serving  the  public, 
the  statute  requiring  the  fencing  of  railroads  will,  to  that  extent,  be 
inapplicable.  See  the  numerous  cases  cited  upon  this  point  in  the 
case  of  Atchison,  T.  dt  S.  F.  R.  Co,  v.  Shaft,  supra.  But  in  the  in- 
struction quoted  the  judge  of  the  district  court  did- not  limit  the  ex- 
emption to  public  necessity  or  convenience.  His  decision  would 
relieve  the  company  from  fencing  the  track  where  the  fences  would  in- 
terfere with  the  interest  or  convenience  of  the  company.  And  it  fur- 
ther implies  that  a  greater  quantity  of  land  than  is  necessary  in  the 
transaction  of  its  business  with  the  public  may  be  left  unfenced. 


Digitized  by 


Google 


Kan.]  PILCHER  V.  atchison,  t.  a  8.  F.  R.  00.  613 

This  ruling  is  in  conflict  with  the  views  herein  expresseil,  and  with 
the  decision  of  the  court  in  the  case  of  Atchison,  T.  dc  S.  F.  R.  Co. 
V.  Shaft,  supra,  and  must  be  held  erroneous. 

Another  objection  is  made  by  the  plaintiff  to  that  part  of  the  charge 
of  the  court  in  which  the  jury  were  instructed  that  if  the  cow  went 
upon  the  track  and  was  killed,  at  a  point  where  the  railroad  track  is 
not  required  to  be  fenced,  they  could  not  find  for  the  plaintiff,  unless 
there  was  gross  negligence  on  the  part  of  the  defendant,  or  its  em* 
ployes,  which  resulted  in  the  killing  of  the  cow.*  This  was  error.  It 
is  true,  the  plaintiff  in  this  case  permitted  his  cow  to  run  at  large,  but 
under  the  circumstances  stated,  and  within  the  decisions  of  this  court, 
the  railroad  company  is  held  to  the  exercise  of  reasonable  care,  and 
is  liable  for  ordinary  negligence,  and  the  mere  fact  that  the  plaintiff 
permitted  his  stock  to  run  at  large  does  not  constitute  such  negligence 
as  will  defeat  a  recovery.  Atchison,  T.  dt  S.  F.  fi.  Co.  v.  Shaft,  supra; 
Missouri  Pac.  Ry.  Co.  v.  Wilson,  28  Kan.  637;  St.  Joseph  d  D.  C.  R. 
Co.  V.  Graver,  11  Kan.  302;  Smith  v.  Chicago,  R.  I.  d  P.  R.  Co. 
34  Iowa,  506;  Davis  v.  Burlington  d  M.  R.  Co.  26  Iowa,  549;  Flint 
d  P.  M.  Ry.  Co.  V.  Lull,  28  Mich.  511 ;  Ewing  v.  Chicago  d  A.  R, 
Co.  72  111.  25;  Bellefontaine  Ry.  Co.  v.  Reed,  33  Ind.  476;  Ker- 
whaker  v.  Cleveland,  C.  d  C.  R.  Co.  3  Ohio  St.  172;  Cressly  v.  North- 
ern R.  Corp.  15  Amer.  &  Eng.  R.  Cas.  540,  and  note,  544. 

No  reversible  error  is  seen  in  the  rulings  of  the  court  upon  the  ad- 
mission of  testimony,  but  on  account  of  the  errors  pointed  out  the 
judgment  of  the  district  court  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

(All  the  justices  concurring.) 


(34  Kan.  4C) 

PiLCHER  V.  Atchison,  T.  &  S.  P.  E.  Co. 

Filed  July  9,  1885. 
EvmBNCE— iNTRODUcrroN  OP  Copy  op  Writing. 

It  is  error  to  permit  a  copy  of  a  written  contract,  or  written  conveyance,  to 
be  introduced  in  evidence,  over  the  objection  and  exception  of  the  adverse 
party,  where  it  is  not  shown  that  the  original  has  ever  been  delivered  so  as  to 
make  it  a  contract  or  conveyance,  or  that  the  original  has  been  lost  or  destroyed, 
or  placed  bevond  the  reach  of  the  party  offering  to  introduce  the  copy  in  evi- 
dence and  the  party  in  whose  possession  the  original  should  be  if  it  had  ever 
been  delivered. 

Error  from.  Johnson  county. 

J.  W.  Parker,  J.  P.  Hindman,  and  E.  B.  Gill,  for  plaintiff  in  error. 

A.  A.  Hurd  and  F.  R.  Ogg,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  in  the  nature  of  ejectment 
brought  by  Lucinda  Pilcher  in  the  district  court  of  Johnson  county 
against  the  Atchison,  Topeka  &  Santa  Pe  Railroad  Company,  to  re- 
cover certain  real  estate  occupied  by  the  railroad  company  as  a  por- 
tion of  its  right  of  way  and  for  depot  purposes.  It  appears  that  the 
land  formerly  belonged  to  Thomas  Pilcher;  that  in  1871,  and  during 
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his  life-time,  the  St.  Louis,  Lawrence  &  Denver  Railroad  Company 
took  possession  of  the  same;  and  that  the  present  defendant  is  the 
successor  in  interest  of  said  St.  Louis,  Lawrence  &  Denver  Bailroad 
Company.  It  also  appears  that  in  1879  Pilcher  died,  leaving  the 
present  plaintiff  as  his  widow  and  successor  in  interest,  having  de- 
vised the  property  to  her  by  will.  There  is  no  claim  in  this  case  that 
the  railroad  company  ever  procured  any  interest  in  the  property  by 
virtue  of  any  condemnation  proceedings;  but  it  is  claimed  that  the 
railroad  company  procured  such  interest  by  virtue  of  a  contract  of 
some  kind,  made  with  Thomas  Pilcher  during  his  life- time.  The  case 
was  tried  before  the  court  without  a  jury,  and  the  plaintiff,  by  proper 
evidence,  made  out  a  prima  facie  case  for  the  recovery  of  the  prop- 
erty, and  then  rested ;  and  the  defendant,  in  order  to  make  out  its 
defense,  then  introduced  in  evidence,  with  the  permission  of  the  court, 
bat  over  the  objection  and  exception  of  the  plaintiff,  a  copy  of  a  sup- 
posed written  contract,  or  rather  conveyance,  claimed  to  have  been 
executed  by  Thomas  Pilcher  in  his  life-time. 

It  appeared  that  Thomas  Pilcher,  in  his  life-time,  and  about  March 
1,  1871,  drew  up  a  paper,  which,  in  substance,  was  a  conveyance,  with 
certain  conditions,  from  himself  to  the  railroad  company  of  an  ease- 
ment in  the  land  for  right  of  way  and  for  depot  purposes ;  and  he  signed 
the  same,  but  it  was  never  acknowledged ;  and  he  handed  it  to  his 
son  to  be  copied,  and  his  son  made  a  copy  thereof  and  handed  the 
original  back  to  his  father.  What  then  became  of  either  the  original 
or  the  copy  is  not  shown,  except  that  the  copy  was  introduced  in  evi- 
dence on  the  trial  of  this  case.  There  is  no  evidence  that  the  orig^ 
inal  was  ever  delivered  to  the  railroad  company,  or  that  the  railroad 
company  ever  saw  it,  or  that  any  person  has  ever  seen  it  since  it  was 
returned  by  the  son  to  the  father,  nor  is  there  any  evidence  that  the 
father  ever  saw  the  copy.  The  copy  seems  to  have  been  retained  by 
the  son.  It  is  this  copy  which  was  introduced  in  evidence  on  the 
trial  of  this  case  by  the  railroad  company,  and  it  was  there  identified 
by  the  son. 

We  think  the  court  below  erred  in  permitting  the  railroad  company 
to  introduce  this  copy  in  evidence.  The  original  was  probably  never 
delivered  to  the  railroad  company,  or  to  any  one  for  the  company, 
and  therefore  never  had  any  force  as  a  contract  or  conveyance.  But 
even  if  the  original  was  ever  delivered,  still  no  one  knows  how  many 
changes  or  alterations  were  made  in  the  same  before  it  was  delivered. 
But,  under  any  circumstances,  the  original  itself  should  have  been 
introduced  in  evidence,  and  not  merely  a  copy ;  or  at  least,  before  a 
mere  copy  was  introduced,  it  should  have  been  shown  that  the  orig- 
inal was  either  lost  or  destroyed,  or  placed  beyond  the  reach  of  the 
railroad  company,  which  certainly  was  not  done  if  the  original  had 
ever  been  delivered  to  the  railroad  company.  It  is  probable  that 
some  kind  of  parol  contract  was  entered  into  l)etween  the  railroad 
company  and  Thomas  Pilcher.  but  the  railroad  company  did  not  at- 
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tempt  to  prove  any  such  parol  contract.  The  company  seemed  to  rely 
upon  the  supposed  written  conveyance  of  which  the  copy  introduced 
in  evidence  was  claimed  to  be  an  exact  copy.  So  far  as  it  appears 
from  the  record  of  this  case,  the  copy  introduced  in  evidence  was  so 
introduced  as  a  copy  of  the  written  contract  or  written  conveyance, 
which  it  purported  to  be,  and  for  the  purpose  of  proving  such  written 
contract  or  written  conveyance,  and  was  not  introduced  merely  for 
the  purpose  of  showing  an  admission  of  the  terms  of  some  supposed 
or  alleged  parol  contract  previously  or  subsequently  entered  into  be- 
tween the  parties. 

We  do  not  intend  in  this  case  to  determine  what  the  ultimate  rights 
of  the  parties  are,  or  even  to  express  any  opinion  thereon.  It  is  pos- 
sible, though  we  think  it  is  not  probable,  that  a  written  conveyance 
similar  to  the  copy  introduced  in  evidence,  and  relied  on  by  the  rail- 
road company  in  this  case,  was  executed  by  Pilcher  and  delivered  to 
the  railroad  company ;  and  it  is  highly  probable  that  the  railroad  com- 
pany and  Pilcher  entered  into  a  parol  contract  corresponding  in  its 
terms  to  the  written  conveyance  evidenced  by  the  copy  introduced  in 
evidence;  and  it  is  possible  that  by  the  parol  contract,  together  with 
what  was  afterwards  done  by  the  railroad  company,  and  suffered  to 
be  done  by  Pilcher  and  wife,  the  railroad  company  procured  a  valid 
easement  in  and  to  the  property  in  controversy, — but  at  this  present 
time  we  do  not  wish  to  express  any  opinion  thereon. 

For  the  error  in  permitting  said  evidence  to  be  introduced  the  judg- 
ment of  the  court  below  will  be  reversed,  and  cause  remanded  for  a 
new  trial. 

(All  the  justices  concurring.)    . 


DoYLB  and  others  v.  Doyle. 
Piled  July  9,  1S85. 

1.  Statute  of  Ltmitattons— Action  to  Cancel  Tax  Deed.  ^ 

In  an  action  to  cancel  and  set  aside  a  tax  deed  the  plaintiff  alleged  that  one 
of  the  defendants,  in  consideration  of  the  occupation  and  use  of  the  plaintiff's 
land,  undertook  to  pay  all  taxes  that  might  be  levied  against  it,  but  that,  for 
the  purpose  of  wrongfully  depriving  the  plaintiff  of  her  ownership  in  the  land, 
and  acquiring  title  in  himself,  he  failed  to  pay  the  taxes  levied  thereon,  per- 
mitted the  land  to  be  sold  at  tax  sale,  and  caused  certificates  of  sale  and  tax 
deeds  thereon  to  be  issued  and  executed  in  the  name  of  his  brother,  who  was 
a  party  to  the  wrong,  and  is  one  of  the  defendants.  Held,  that  the  plaintiff's 
nght  of  recovery  is  founded  and  depends  upon  the  fraud  of  the  defendants, 
and  that  the  limitation  in  subdivision  3  of  section  18  of  the  Code,  providing 
that  actions  for  relief  upon  the  ground  of  fraud  must  be  brought  within  two 
years  after  tlie  discovery  of  the  fraud,  is  applicable. 

2.  Same— Pleading  Fraud— Time. 

Where  the  plaintiff  alleges  that  the  fraud  was  consummated  more  than  two 
years  prior  to  the  commencement  of  the  action,  but  fails  to  stale  when  the 
fraud  was  actually  discovered,  the  petition  will  be  held  defective  on  demurrer. 
Younff  V.  Whittenhall,  15  Kan.  579. 

Error  from  Davis  county. 
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McClure  dt  Amtin^  for  plaintiffs  in  error. 

Ketner  <t  Humphrey,  for  defendant  in  error. 

Johnston,  J.  Mary  Doyle  brought  an  action  against  her  husband, 
P.  A.  Doyle,  and  his  brother,  Philip  Doyle,  in  the  district  court  of 
Davis  county,  and  in  her  petition  alleged,  substantially,  that  for  many 
years  she  had  been  the  owner,  and  in  the  continuous  possession,  of 
two  tracts  of  land  in  Davis  county.  Her  husband  resided  with  her 
upon  the  land,  and,  in  consideration  of  the  use  and  occupation  of  the 
same,  he  undertook  to  pay  all  taxes  levied  against  it;  but  for  the  pur- 
pose, and  with  the  intent  to  defraud  her  and  acquire  title  to  the  land 
in  himself,  he  purposely  neglected  to  discharge  the  taxes  on  the  land 
for  the  year  1874,  and  permitted  it  to  be  sold  at  tax  sale  for  tales; 
that  thereafter  he  paid  the  delinquent  taxes,  together  with  the  in- 
terest and  costs  which  had  accrued,  and  caused  certificates  of  sale  to 
be  executed  in  the  name  of  Philip  Doyle,  his  brother;  that  on  Sep* 
tember  10, 1878,  P.  A.  Doyle,  neglecting  to  redeem  the  land  from  tax 
sale,  and  in  pursuance  of  a  design  and  purpose  on  the  part  of  the  de- 
fendants to  wrongfully  deprive  the  plaintiff  of  her  right,  title,  and  own- 
ership in  and  to  said  lands,  caused  two  tax  deeds  to  be  executed  to  the 
county  clerk  of  Davis  county,  in  the  name  of  said  Philip  Doyle,  but 
secretly  in  trust  for  P.  A.  Doyle.  These  tax  deeds  were  recorded  on 
September  21, 1878,  and  copies  of  the  same  are  set  forth  in  the  plain- 
tiff's petition.  She  further  alleges  that  she  had  no  knowledge  of  the 
sale  of  the  land  for  taxes,  nor  that  tax  deeds  had  been  executed,  until 
long  after  such  proceedings  were  bad  and  completed.  She  therefore 
asked  that  the  tax  sales  be  declared  illegal  and  void^  and  that  the  tax 
deeds  be  canceled  and  held  for  naught. 

To  this  petition  the  defendants  filed  a  demurrer,  and  contended  that 
the  petition  sets  up  an  action  for  relief  on  the  ground  of  fraud,  and 
is  barred  by  the  two  years  statute  of  limitations.  Another  ground  of 
demurrer  asserted  by  the  defendants  is  that  as  the  suit  is  against  the 
tax  purchaser  to  avoid  a  tax  deed  that  has  been  recorded  more  than 
five  years  prior  to  the  commencement  of  this  action,  the  right  to  main- 
tain the  action  has  been  cut  off  by  the  limitation  provided  in  section 
141  of  the  tax  law. 

The  plaintiff's  action,  we  think,  clearly  comes  within  the  two  years 
limitation.  She  bases  her  right  to  relief  upon  the  wrongful  design 
and  action  of  the  defendants.  In  terms,  she  charges  fraud  upon  the 
part  of  both  of  the  defendants,  claiming  that  they  were  acting  in  col- 
lusion to  wrongfully  wrest  from  her  the  title  and  ownership  of  her 
land.  It  is  charged  that  P.  A.  Doyle,  who  was  legally  bound  to  pay 
the  taxes  levied  against  the  land,  violated  his  trust  and  betrayed  the 
plaintiff  by  purposely  failing  to  pay  the  taxes  and  concealing  his  neg- 
lect from  her,  and  that  the  taking  of  the  tax-sale  certificates,  and 
the  execution  of  the  tax  deeds  in  the  name  of  Philip  Doyle,  was  all 
done  by  the  defendants  in  pursuance  of  the  fraudulent  purpose  to  ac- 
quire title  to  the  land  in  themselves.     The  acts  charged  against  the 
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defendants  certainly  constituted  a  fraud  upon  the  plaintifiP,  and  if  the 
action  is  maintainable,  and  the  allegations  are  proven,  it  follows  that 
the  tax  deeds  should  be  held  illegal  and  void. 

The  essential  question  to  be  tried  in  the  case,  and  the  real  ground 
of  plaintifiF's  right  to  recover,  is  the  fraud  of  the  defendants,  and  there* 
fore  that  provision  of  section  18  of  the  Code,  limiting  the  time  within 
which  actions  for  relief  on  the  ground  of  fraud  may  be  brought,  must 
be  held  to  apply.  Main  v.  Payne,  17  Kan.  608 ;  Kennedy  v.  Kennedy, 
26  Kan.  151 ;  Duffitt  v.  Tuhan,  28  Kan.  292.  It  is  expressly  provided 
in  the  section  of  the  Code  last  referred  to  that  a  cause  of  action  shall 
not  be  deemed  to  have  accrued  until  the  discovery  of  the  fraud.  In 
this  case  it  appears  that  the  fraud  was  consummated  when  the  deed 
was  obtained  and  recorded;  but,  while  the  deed  may  be  and  prob- 
ably is  regular  upon  its  face,  yet,  having  been  fraudulently  acquired, 
it  will  not  of  itself  divest  the  original  owner  of  her  interest  in  the  land, 
neither  will  it  start  the  statute  of  limitations  relating  to  tax  titles  to 
running.  Duffitt  v.  Tuhan,  supra;  Garithers  v.  Weaver,  7  Kan.  110. 
Nor  will  the  recording  of  these  tax  deeds  operate  as  a  notice  to  the 
plaintiff  of  the  defendants'  fraud.  In  such  a  case  there  is  no  con- 
structive discovery.  It  has  been  held  that  "if  an  agent  or  tenant 
should  fraudulently  allow  the  lands  of  his  principal  or  landlord  to  be 
sold  for  taxes,  and  take  the  deed  himself  and  put  it  on  record,  this 
would  not  be  notice  to  the  principal  or  landlord  that  would  set  run- 
ning the  statute  that  would  bar  him  from  an  action  of  relief  against 
the  fraud."  Duffitt  v.  Tuhan,  supra.  See,  also,  McMahon  v.  McOraWy 
26  Wis.  622. 

It  is  contended,  however,  by  the  plaintiffs  in  error  that  the  petition 
shows  the  fraudulent  action  of  the  defendants  to  have  occurred  more 
than  two  years  prior  to  the  commencement  of  this  suit,  but  as  the 
plaintiff  failed  to  set  forth  when  the  fraud  was  discovered,  or  to  plead 
anything  which  would  take  the  case  out  of  the  operation  of  the  stat- 
ute, the  alleged  cause  of  action  must  be  deemed  to  be  barred.  The 
only  allegation  to  be  found  in  the  petition  in  respect  to  her  knowledge 
of  defendants'  action,  or  regarding  her  discovery  of  the  fraud,  is  as 
follows :  **Plaintiff  further  states  that  she  had  no  knowledge  or  in- 
formation in  respect  to  the  sale  of  said  lands  at  said  tax  sale,  or  that 
the  same  had  been  sold,  or  were  about  to  be  or  had  been  deeded  in 
pursuance  of  such  sale,  until  long  after  such  proceedings  were  had 
and  completed."  In  this  respect  the  petition  must  be  held  insuffi- 
cient. Young  v.  Whittenhall,  16  Kan.  579,  was  a  case  in  many  respects 
like  the  present  one,  and  there  the  precise  point  under  consideration 
was  determined  against  the  pleader.  It  was  ruled  that  "where  the 
petition  shows  upon  its  face  that  the  fraud  upon  which  the  cause  of 
action  was  founded  was  consummated  more  than  two  years  before 
the  commencement  of  the  action,  the  plaintiff  must  further  set  forth 
in  his  petition  that  he  did  not  discover  the  fraud  until  within  lesa 
than  two  years  before  the  commencement  of  the  action,  or  his  petition. 
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will  be  held  defective  on  demurrer."  From  these  considerations  it 
follows  that  the  court  erred  in  overruling  the  defendants'  demurrer. 

It  may  be  remarked  that  if  we  should  disregard  the  allegation  of 
fraud  in  the  petition,  and  treat  the  action  as  one  to  set  aside  the  tax 
deeds  upon  grounds  other  than  fraud,  the  limitation  of  five  years  pre- 
scribed in  section  141  of  the  tax  law  would  be  an  effectual  bar  against 
the  plaintiff.  There  it  is  provided  that  a  suit  or  proceeding  against 
the  tax  purchaser,  his  heirs  or  assigns,  to  defeat  or  avoid  a  sale  and 
conveyance  of  land  for  taxes,  shall  be  commenced  within  five  years 
from  the  time  of  recording  the  tax  deed,  and  not  thereafter.  The 
plaintiff  began  this  action  on  the  ninth  day  of  June,  18S4,  and,  as 
has  been  seen,  the  tax  deeds  were  recorded  on  September  21,  1878. 
Under  this  statute,  and  within  the  decisions  of  this  court,  the  original 
owner  cannot  maintain  an  action  or  set  up  any  claim  for  affirmative 
relief  that  would  in  effect  defeat  and  avoid  the  plaintiff's  tax  deed. 
Walker  y.Boh,  32  Kan.  354;  S.  C.  4  Pac.  Rep.  272;  Myers  v.  Coon- 
radt,  28  Kan.  211.  The  limitation  of  this  statute  will  not,  however, 
prevent  the  plaintiff  from  defending  her  rights  in  the  land  when  they 
are  attacked  by  the  holder  of  the  tax  deed,  though  in  this  case  it  ap- 
pears that  the  tax  deeds  of  the  defendant  Philip  Doyle  are  of  little, 
if  any,  value.  The  plaintiff  has  been  in  the  continuous  possession  of 
the  land  ever  since  the  recording  of  the  tax  deeds  by  Philip  Doyle. 
No  action  has  been  brought  by  him  for  the  recovery  of  the  land,  and 
under  subdivision  3  of  section  16  of  the  Code  his  right  of  action  to 
recover  the  lands  under  his  tax  deeds  has  long  been  barred. 

The  judgment  of  the  district  court  overruling  the  demurrer  must 
be  reversed,  and  the  cause  remanded. 

(All  the  justices  concurring.) 


'34  Kan.   29)  -rx  -n 

Docking  v.  Frazell. 
Filed  July  9,  1885. 

1.  KEA.L  Estate — House  Used  as  Homestead,  REsroENCE,  and  Hotel.   . 

A  building  situated  on  real  estate  and  used  as  the  homestead  and  residence 
of  a  family,  and  also  as  a  hotel,  will,  in  the  absence  of  any  evidence  or  show- 
ing to  the  contrary,  be  presumed  to  be  real  estate 

2.  Same — Execution  of  Chattel  Mortgage. 

Where  a  person  in  the  possession  of  such  a  house  under  a  lease  from  the 
owner  of  the  land  upon  which  it  is  situated,  executes  a  chattel  mortgage  upon 
the  house,  and  there  is  no  showing  as  to  when  or  by  whom  the  house  was  built, 
or  that  the  owner  of  the  land  ever  consented  that  it  should  be  personal  prop- 
erty or  be  removed,  held,  that  the  chattel  mortgage  is  not  sufficient  evidence 
as  against  third  parties  that  the  house  is  a  chattel. 

Error  from  Clay  county. 
J.  S.  Walker,  for  plaintiflF  in  error. 
C  M.  Anthony,  for  defendant  in  error. 

Valentine,  J.     This  action  was  an  action  of  forcible  detainer, 
brought  before  a  justice  of  the  peace  of  Clay  county,  Kansas,  by  Rob- 


Digitized  by 


Google 


Kan.]  DOCKiNQ  v.  frazkll.  619 

ert  Docking  against  J.  A.  D.  Frazell,  to  recover  the  possession  of  a 
leasehold  interest  in,  and  a  frame  building  on,  lot  1  in  block  43  in 
the  city  of  Clay  Center,  Kansas.  The  facts  of  the  case,  as  shown  by 
the  evidence,  appear  to  be  substantially  as  follows :  On  May  1, 1880, 
A.  B.  Keeler  awned  the  property,  or  at  least  the  lot  upon  which  the 
building  is  situated,  and  on  that  day  he  leased  the  same  for  five  years 
to  A.  S.  Pierce.  The  nature  of  this  lease  is  not  disclosed.  On  August 
14,  1880,  A.  S.  Pierce  solAand  conveyed,  by  deed  duly  executed  and 
acknowledged,  to  Frank  Piquerez,  "all  his  interest,  claim,  and  de- 
mand in  and  to  so  much  of  lot  1  in  block  43  in  Clay  Center,  Clay 
county,  Kansas,  as  is  occupied  by  the  building  known  as  the  *  Lindell 
House,'  and  extending  from  Lincoln  avenue,  in  said  city,  the  width 
of  said  building  to  the  alley  on  south  end  of  said  lot,  which  said  party 
of  the  first  part  holds  under  and  by  virtue  of  a  lease  from  A.  B. 
Keeler,  running  from  May  1,  1880,  to  May  1, 1885,  being  42  feet  north 
by  140  feet  deep."  The  name  of  the  building  was  afterwards  changed 
to  the  "Eagle  House."  On  September  1,  1880,  Piquerez,  with  his 
family,  took  possession  of  the  property.  On  July  1,  1881,  Piquerez 
executed  a  chattel  mortgage  on  the  house  and  the  furniture  therein  to 
Joseph  Buot,  to  secure  seven  promissory  notes  for  $2,000,  and  filed 
such  mortgage  in  the  register's  office  July  27, 1881.  Who  Joseph  Buot 
was  or  is  the  evidence  does  not  show.  Whether  he  is  a  myth,  or  in 
fact  Piquerez,  or  some  person  acting  under  and  for  Piquerez,  or  a 
bona  fide  mortgagee,  the  evidence  does  not  satisfactorily  disclose.  On 
July  26,  1882,  Piquerez  executed  another  chattel  mortgage  on  the 
house  and  furniture  to  Buot  to  secure  five  promissory  notes  for  $1,800, 
and  filed  the  same  in  the  register's  office  July  27, 1882.  On  October 
26,  1882,  Piquerez  became  indebted  to  J.  Christmas  for  the  sum  of 
$79.50.  In  November,  1882,  Piquerez  absconded  from  the  state  of 
Kansas,  and  probably  went  to  California,  leaving  his  wife  and  family 
in  the  possession  of  the  property.  In  February,  188^,  W.  S.  Beatty, 
the  agent  of  Piquerez,  and  Mrs.  Piquerez  rented  the  property  to  J.  A. 
D.  Frazell,  the  defendant  in  this  action,  and  Mrs.  Piquerez,  with  the 
family,  moved  out  of  the  house  and  vacated  the  property,  and  Frazell 
took  possession  thereof. 

Frazell  was  to  pay  the  rent  to  Beatty  for  the  benefit  of  Mrs.  Pi- 
querez, but  he  never  paid  any  rent  to  either  Beatty  or  Mrs.  Piquerez, 
but  paid  the  same  to  C.  M.  Anthony,  who  was,  up  to  May  or  June, 
1883,  the  attorney  of  Piquerez,  and,  at  the  time  the  rent  was  paid, 
and  since,  was  and  has  been  the  attorney  of  Buot.  Anthony  has 
bad  knowledge  of  Buot  only  by  letter.  On  March  16, 1883,  Piquerez 
commenced  an  action  against  W.  T.  Bishop  and  Samuel  Lang  worthy 
in  the  district  court  of  Clay  county,  to  enjoin  them  from  selling  the 
Eagle  House,  on  the  ground  that  it  was  real  estate,  and  not  subject 
to  execution  from  a  justice's  court,  in  which  action  it  was  stated  by 
the  attorney  of  Piquerez,  under  oath,  that  the  property  was  real  es- 
tate and  not  personal  property.     The  injunction  was  first  granted 
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temporarily,  but  was  afterwards,  and  on  May  11^  1883,  made  perpet- 
ual.  On  June  5,  1883,  an  attachment  was  issued,  in  an  action  then 
pending  in  the  district  court  of  Clay  county,  in  favor  of  Christmas 
and  against  Piquerez,  and  was  levied  upon  the  property  in  contro- 
versy to  satisfy  said  claim  of  Christmas  of  $79.50.  In  June  or 
July,  1883,  Anthony,  as  the  attorney  for  Buot,  sold  the  Eagle  House 
to  Buot  for  $600  under  the  last-mentioned  chattel  mortgage.  On 
September  22, 1883,  judgment  was  rendered  in  the  said  action  in  the 
district  court  in  favor  of  Christmas  and  against  Piquerez  for  said 
$79.50,  and  costs.  On  October  2,  1883,  an  order  of  sale  was  issued 
on  said  judgment.  On  November  8, 1883,  the  property  in  controversy 
was  sold  under  such  order  of  sale  by  the  sheriff  of  Clay  county  to 
Bobert  Docking,  the  plaintiff  in  this  action,  for  $410.  On  January 
16,  1884,  the  sale  was  confirmed  by  the  court,  and  on  January  19, 
1884,  the  sheriff's  deed  to  Docking  was  duly  executed,  acknowledged, 
and  filed  for  record  in  the  office  of  the  register  of  deeds.  The  order 
of  sale,  the  notices  thereof,  and  the  deed  described  the  property  as 
"a  leasehold  interest  in,  and  one  frame  building  known  as  the  'Eagle 
House'  situated  on,  lot  No.  1,  block  43,  in  the  city  of  Clay  Center, 
Clay  county,  Kansas,"  so  that  Docking,  of  course,  got  whatever  in- 
terest in  the  property  that  Piquerez  then  owned.  On  February  13, 
1884,  this  action  of  forcible  detainer  was  commenced  before  a  justice 
of  the  peace  of  Clay  county,  as  aforesaid.  Judgment  was  rendered 
in  the  justice's  court  in  favor  of  the  plaintiff  and  against  the  defend- 
ant, and  the  defendant  appealed  to  the  district  court,  where,  on  May 
13,  1884,  a  trial  was  had  before  the  court  without  a  jury,  and  judg- 
ment was  rendered  in  favor  of  the  defendant  and  against  the  plain- 
tiff,  and  a  motion  for  a  new  trial,  made  by  the  plaintiff,  was  over- 
ruled. On  September  15,  1884,  a  case  for  the  supreme  court  was 
duly  settled  and  signed,  and  on  October  13,  1884,  such  case  was 
brought  to  the  supreme  court,.daly  attached  to  an  appropriate  peti- 
tion in  error. 

It  seems  to  be  admitted  by  the  parties  in  this  court  that  the  first 
and  principal  question  involved  in  this  case  is  whether  the  building 
in  controversy,  known  as  the  "Eagle  House,"  is  personal  property  or 
real  estate.  Of  course  other  questions  are  raised,  but  we  are  inclined 
to  think  that  they  are  all  either  irrelevant  or  merely  subsidiary  to  this 
main  and  principal  question.  Some  of  the  questions,  as  presented  by 
the  plaintiff,  are  as  follows:  The  plaintiff  claims  (1)  that  the  chattel 
mortgages  are  void  as  to  the  property  in  controversy  because  such 
property  is  real  estate  and  not  a  chattel;  (2)  that  the  defendant,  as 
the  tenant  of  Piquerez,  is  estopped  from  denying  his  landlord's  title; 
(3)  that  because  of  the  proceedings  in  the  case  of  Piquerez  against 
Bishop  and  Langwortby  the  defendant  is  estopped  from  denying  that 
the  property  is  real  estate;  (4)  that  the  chattel  mortgages  executed 
to  Buot  are  void  because  of  insufficiency  of  the  description  of  the  prop- 
erty;  (5)  also  that  they  are  void  because  of  fraud;  (6)  and  also 


Digitized  by 


Google 


Kan.]  DOCKING  v.  frazell.  621 

that  they  are  void  because  the  property  was  the  homestead  of  Pi* 
querez  and  family  at  the  time  when  they  were  executed,  and  they  were 
not  executed  by  both  Piquerez  and  wife. 

If,  however,  the  property  in  controversy  is  in  its  very  nature  and 
essence  personal  property,  we  hardly  think  that  the  plaintiff  can 
maintain  his  action  of  forcible  detainer.  While,  on  the  other  side, 
if  the  property  in  its  very  nature  and  essence  is  real  estate,  the  chat- 
tel mortgages  must  be  considered  as  void  as  to  it.  We  shall  there- 
fore proceed  to  consider  the  nature  of  this  property.  Presumptively 
we  think  it  is  real  estate.  Jones,  Chat.  Mortg.  §  123.  It  is  a  hotel 
situated  on  real  estate,  has  remained  there  for  some  years,  has  been 
occupied  as  a  homestead  and  residence  by  at  least  two  different  fam- 
ilies, and  has  been  used  as  a  hotel.  When  it  was  built,  or  who  built 
it,  is  not  shown.  It  may  have  been  built  by  Pierce  or  Keeler,  or  by 
some  previous  owner  of  the  real  estate;  and  there  is  nothing  in  the 
record  tending  to  show  whether  it  was  the  intention  of  the  person 
or  persons  building  it  that  it  should  remain  permanently  on  the  land 
as  a  part  of  the  real  estate  or  that  it  might  be  removed  at  some  sub- 
sequent time.  As  before  stated,  the  presumption  is  that  it  was  and 
is  real  estate.  Also,  the  description  of  the  property  in  the  deed  from 
Pierce  to  Piquerez  would  tend  to  show  either  that  it  was  real  estate, 
and  intended  to  be  such,  or  that  it  was  not  conveyed  to  Piquerez  at 
all.  It  was  Pierce's  "interest,  claim,  and  demand  in  and  to  so  much 
of  lot  1,  in  block  43,"  etc.,  as  was  occupied  by  the  building  that  was 
conveyed,^  and  not  the  building  in  terms.  Piquerez,  in  the  suit 
against  Bishop  and  Lang  worthy,  treated  the  property  as  real  estate, 
and  the  court  held  in  their  favor,  and  enjoined  its  sale  as  personal 
property,  and  because  it  was  real  estate ;  and  the  only  things  in  the 
case  tending  to  show  that  it  was  personal  property  are  the  two  chat- 
tel mortgages  executed  by  Piquerez,  and  the  sale  of  the  property  by 
Ruot's  attorney,  under  one  of  the  chattel  mortgages,  to  Ruot;  and 
this  we  do  not  think  is  sufficient.  The  house  had  already  been  built 
a  long  time  before  these  chattel  mortgages  were  executed,  and  was 
built  before  Piquerez  had  any  interest  therein  or  in  the  land  upon 
which  it  was  built,  and  was  built  by  some  other  person  than  Pi- 
querez. Of  course,  the  law  that  personal  property  may  be  attached  to 
real  estate,  and  may  remain  personal  property,  with  the  consent  of 
the  parties,  cannot  be  disputed;  but  we  think  it  is  equally  true  that 
property  which  has  once  become  real  estate  cannot  become  personal 
property  by  the  mere  agreement  of  parties.  And  this  is  especially 
true  where  injury  would  necessarily  result  to  the  real  estate  by  a  re- 
moval of  the  supposed  personal  property.  Jones,  Ghat.  Mortg.  §§ 
124,  130,  131.  If  the  house  in  question  had  been  built  by  Piquerez 
under  an  agreement  between  himself  and  Keeler,  the  owner  of  the 
real  estate,  that  the  house  should  remain  personal  property  and 
be  owned  by  Piquerez,  it  would  so  remain  personal  property;  but  if 
the  house  had  been  built  before  Piquejcez  obtained  any  iiiteresk  in  it. 
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and  bad  become  real  estate  before  that  time,  as  presumptively  it  had» 
then  Piquerez  and  Buot  could  not,  by  a  chattel  mortgage  or  by  any 
other  agreement,  convert  the  house  into  personal  property,  and  es- 
pecially not  if,  at  the  expiration  of  the  lease  from  Eeeler  to  Pierce 
and  the  assignment  from  Pierce  to  Piquerez,  the  entire  property  Tvas 
to  revert  back  to  Eeeler,  the  owner  of  the  real  estate.  There  was  no 
attempt  on  the  part  of  Piquerez  to  mortgage  uis  leasehold  estate,  but 
it  was  simply  an  attempt  to  mortgage  the  house  and  other  tangible 
property  which  he  considered  as  chattels.  The  description  of  the 
mortgaged  property  is  as  follows : 

"One  two  and  a  hali  story  frame  hotel  building,  located  on  lot  No.  —  of 
block  43  of  the  Clay  Center  town  site,  and  known  iis  the  *  Eagle  House;'  also 
all  the  furniture  contained  therein,  consisting  of  twenty  bedste^ids  and  bed- 
ding therefor,  one  cooking  stove,  four  heating  stoves,  one  parlor  set,  dislies, 
chairs,  carpets,  and  all  otlier  furniture  not  particularly  described  or  enumer- 
ated herein,  but  now  in  possession  of  the  said  party  of  the  first  part,  and  kept 
in  said  building,  as  above  set  forth." 

We  think  the  decision  of  the  court  below  is  erroneous.  Pt'esump- 
tively  the  house  in  question  is  a  part  of  the  real  estate,  and  no  suffi- 
cient evidence  was  introduced  to  show  the  contrary.  The  judgment 
of  the  court  below  will  therefore  be  reversed,  and  cause  remanded  for 
a  new  trial. 

(All  the  justices  concurring.) 


(34  Kan.  21) 

Kansas  Kolling-Mill  Co.  v.  Bovard  and  another. 

Piled  July  9,  1885. 

Error  to  District  Court— Order  Rkfcjsing  to  Set  Aside  Service  of  Sum- 
mons. 

Petition  in  error  from  the  district  court  to  the  supreme  court  will  not  lie  to 
reverse  an  oirder  of  the  district  court  refusing  to  set  aside  the  service  of  the 
summons,  where  the  case  is  still  pending,  undisposed  of,  in  the  dislrict  court 

Error  from  Wyandotte  county. 

Pratt,  Brumback  Jc  Ferry,  for  plaintiff  in  error. 

James  B,  Scrogga^  for  defendants  in  error. 

Valentine,  J.  This  VFas  an  action  brought  in  the  district  court  of 
Wyandotte  county  by  James  A.  Bovard  and  Frank  P.  Dickson  against 
the  Kansas  BoUing-mill  Company,  to  recover  on  alleged  acceptances 
by  the  defendant  of  three  checks  or  drafts.  The  defendant  is  a  cor- 
poration created  under  the  laws  of  Kansas,  whose  place  of  business 
is  or  was  at  Bosedale,  in  Wyandotte  county,  Kansas.  The  sheriff  of 
the  county  served  the  summons  upon  Ira  Harris,  who  was  believed 
to  be  the  vice-president  and  managing  agent  of  the  Boiling-mill  Com- 
pany, and  the  sheriff  could  not  find  any  other  chief  officer  or  board 
of  directors  or  trustees  in  his  county  upon  which  service  of  summons 
eould  be  made.  This  service  of  summons  was  afterwards  set  aside 
upon  the  motion  of  the  defendant,  BoUing-mill  Company,  and  after<r 
wards  tb^.  plaintiffs  attempted  to  obtain  service  of  summons  on  the 
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defendant  by  publishing  a  notice  in  a  newspaper  published  in  said 
county.  Afterwards,  the  defendant  moved  to  set  aside  this  service 
upon  the  grounds  that  no  proper  affidavit  had  been  filed,  and  that 
the  case  was  not  one  in  which  service  by  publication  could  be  had. 
This  motion  the  court  overruled,  and  the  defendant  excepted,  and  now 
brings  the  case  to  this  court. 

The  plaintiff  in  error,  defendant  below,  says  in  its  brief  that  "the 
point  for  decision  is  whether  the  lower  court  acquired  jurisdiction  of 
plaintiff  in  error  by  publication  or  by  notice  in  a  newspaper,"  We 
think,  however,  that  the  first  question  which  can  properly  be  presented 
to  the  supreme  court  for  consideration  is  whether  the  supreme  court 
has  jurisdiction  to  determine  any  question  involved  in  the  case.  No 
judgment  has  yet  been  rendered  in  the  case  nor  any  final  order  made, 
but  the  case  is  still  pending,  undisposed  of,  in  the  district  court. 
The  case  does  not  come  within  any  of  the  provisions  of  the  statute 
authorizing  appeals  or  petitions  in  error  to  the  supreme  court.  .  Civil 
Code,  §  542;  Potter  v.  Payne,  31  Kan.  218;  S.  C.  1  Pao.  Rep.  617; 
Dolbee  v.  Hoover,  8  Kan.  124;  Brown  v.  Kimble,  5  Kan.  80;  Eden* 
field  V.  Barnhart,  5  Kan.  225.  See,  also,  Hockett  v.  Turner,  19  Kan. 
527. 

We  do  not  think  that  the  plaintiff  in  error,  defendant  below,  has 
any  authority  to  bring  the  case  in  its  present  condition  to  this  court, 
nor  has  this  court  any  jurisdiction  to  hear  or  determine  any  of  the 
questions  involved  therein;  therefore  the  case  will  be  dismissed  from 
this  court. 

(All  the  justices  concurring.) 


(33  Kan.  718) 

State  v.  Carlyle. 

Filed  July  9, 1885. 

Intoxicating  Liquors  —  Pauty  Found  Guilty  on  Several  Counts— Punish- 

MKNT. 

Where  an  iDformation  contains  several  counts,  each  charging  the  defendant 
with  a  sale  of  intoxicating  liquor  in  violation  of  the  prohibitory  liquor  law  of 
1881,  and  the  defendant  is  found  guilty  under  each  count,  the  court  may,  un- 
der each  count,  sentence  the  defendant  to  the  full  amount  of  the  punishment 
prescribed  by  statute  for  each  offense ;  and,  where  imprisonment  is  imposed, 
may  adjudire  the  imprisonment  under  one  count  to  commence  at  the  termi- 
nation of  the  imprisonment  under  another  count.     Crim.  Code,  $  250. 

Appeal  from  Allen  county. 

S,  B.  Bradford,  Atty.  Gen.,  and  G.  A.  Amos,  for  appellee. 

G.  P.  Smith,  for  appellant. 

Valentine,  J.  Many  of  the  facts  of  this  case  are  similar  to  those 
of  thecase  of  Statey.  Brooks,  ante,  591, and  the  same  decision  must  fol- 
low. But  in  this  case  there  is  one  question  that  was  not  involved  in 
the  Brooks  Case.  In  this  case,  as  in  that,  the  defendant  was  charged 
upon  information  in  four  separate  counts  with  four  separate  viola- 
tions of  the  prohibitory  liquor  law  of  1S81;  but  in  this  case  he  was 
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convicted  and  sentenced  under  eacb  connt,  and  under  each  of  tbe  first 
three  counts  he  was  sentenced  to  imprisonment  in  the  county  jail  for 
the  term  of  90  days,  as  follows :  Under  the  first  count  the  imprison- 
ment was  to  commence  at  the  date  of  the  sentence ;  under  the  second 
count  the  imprisonment  was  to  commence  at  the  expiration  of  the 
imprisonment  under  the  first  count;  and  under  the  third  count  the 
imprisonment  was  to  commence  at  the  expiration  of  the  imprisonment 
under  the  second  count, — making  in  all  270  days'  imprisonment ;  and 
under  the  fourth  count  he  was  sentenced  to  pay  a  fine  of  (500,  and 
he  was  also  sentenced  to  pay  the  costs  of  the  prosecution. 

The  defendant  claims  that  such  a  cumulative  sentence  cannot  be 
imposed  upon  him ;  that  as  each  of  these  offenses  is  charged  as  a  first 
offense,  and  as  the  limit  of  punishment  for  a  single  first  offense  is 
imprisonment  in  the  county  jail  for  a  term  not  to  exceed  90  days  or  a 
fine  not  to  exceed  $500,  be  could  not  be  imprisoned  under  the  informa- 
tion for  more  tban  90  days,  and  could  not  be  required  to  pay  a  fine 
under  the  information  of  more  than  $500,  and  only  one  of  such  pun- 
ishments could  be  imposed  upon  him  under  a  single  information,  how- 
ever many  counts  might  be  contained  in  the  information,  and  of  how- 
ever many  offenses  under  such  information  he  might  be  found  guilty. 
We  think,  however,  that  the  sentence  of  tlie  court  below  in  this  respect 
is  correct.  The  court  had  the  right,  and  it  was  its  duty,  to  sentence 
the  defendant  separately  under  each  count ;  and  it  had  the  right  to 
impose  the  maximum  punishment  under  each  count,  and  under  each 
count  could  sentence  the  defendant  to  pay  a  fine  of  $500  or  to  be  im- 
prisoned in  the  county  jail  for  90  days.  Prohib.  Liquor  Law  1881,  §  7. 
And  the  court  also  had  the  right,  in  sentencing  the  defendant  under 
the  several  counts,  to  adjudge  that  the  imprisonment  under  one  count 
should  begin  at  the  termination  of  the  imprisonment  under  another 
count.  Crim.  Code,  §  250.  Technically,  we  suppose,  the  costs  incurred 
under  each  count  should  be  taxed  separately  under  such  count ;  but 
it  is  wholly  immaterial  in  this  case  whether  the  costs  were  taxed  sepa- 
rately under  each  count  or  in  the  aggregate  under  all  the  counts. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  a  new  trial. 

(All  the  justices  concurring.) 
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(34  Kan.  16) 


City  of  Cherokbb  v.  Fox. 
Filed  July  9,  1885. 

1.  PBODiiER'B  License— City  Ordinance. 

A.n  ordinance  of  a  city  of  the  third  class,  requiring  a  "professional  hawker  or 
peddler  of  any  article  of  merchandise  or  traffic  usually  kept  for  sale  by  any 
merchant  or  manufacturer  of  the  city,"  to  pay  a  license  of  |2.50  per  day  for 
selling,  or  offering  for  sale,  "  any  such  article  of  merchandise  or  traffic  at  re- 
tail/' is  not  void  for  the  reason  that  it  is  class  legislation,  or  that  it  makes  un- 
just discriminations,  or  is  partial  and  oppressive  in  its  operation,  or  is  incon- 
sistent with  public  policy. 

2.  Same — Title  op  Ordinance. 

Nor  is  such  an  ordinance  void  for  the  reason  that  it  has  no  title,  when  in 
fact  its  title  corresponds  precisely  with  the  requirements  of  the  statute.    Third- 
class  City  Act,  i  17,  Comp.  Laws,  1879,  p.  189. 
8.  Same— Complaint  for  Violation  op  Ordinance. 

Where  a  person  is  prosecuted  before  the  police  judge  of  the  city  for  a  viola- 
tion of  such  ordinance,  the  complaint  is  not  void  for  the  reason  that  the  letters 
"J.  P."  instead  of  the  letters  **P.  J.,"  or  the  words  "police  judge,"  are  at- 
tached to  the  name  of  the  police  judge  where  he  signs  the  Jurat  attached  to  the 
complaint. 
4.  Same — Evidence. 

There  was  some  evidence  introduced  on  the  trial  tending  to  prove  every  ma- 
terial allegation  of  the  complaint,  and  whether  it  proved  the  same  or  not  is  a 
question  of  fact  and  not  one  of  law,  and  the  supreme  court  cannot  say  that  the 
complaint  was  not  proved. 

Appeal  from  Crawford  county. 

John  2\  Vo88,  for  appellant. 

E.  A.  Perry  and  C.  Dana  Sayrs,  for  appellee. 

Valentine,  J.  The  defendant,  J.  F.  Fox,  was  tried  before  E.  M.  ' 
Bogle,  police  judge  of  the  city  of  Cherokee,  on  a  complaint  for  vio- 
lating a  certain  city  ordinance.  After  conviction  he  appealed  to  the 
district  court,  where  he  was  tried  before  the  court  without  a  jury,  and 
was  again  convicted,  and  was  sentenced  to  pay  a  fine  of  five  dollars, 
and  the  costs  of  the  prosecution.  He  now  appeals  to  this  court.  The 
defendant  claims  that  both  the  ordinance  and  the  complaint  undei 
which  he  was  convicted  are  void,  and  that  the  evidence  introduced  oii 
the  trial  does  not  prove  the  complaint  nor  any  violation  of  any  ordi- 
nance or  law.  He  claims  that  the  ordinance  is  void,  for  the  reason 
that  it  is  class  legislation,  that  it  makes  unjust  discriminations,  is 
partial  and  oppressive  in  its  operation,  is  inconsistent  with  public 
policy,  and  has  no  title.     The  ordinance  reads  as  follows : 

**Be  it  ordained  by  the  mayor  and  councilmen  of  the  city  of  Cherokee,  Kan- 
sas:  Section  1.  That  no  professional  hawker  or  peddler  of  any  article  of 
merchandise  or  traffic  usually  kept  for  sale  by  any  merchant  or  manufacturer 
of  this  city  shall  be  permitted  to  sell  any  such  article  of  merchandise  or  traf- 
fic at  retail,  or  offer  the  same  for  sale,  within  the  limits  of  the  city,  without 
first  having  a  license  therefor,  as  hereinafter  provided.  Sec.  2.  That  all  pro- 
prietors  or  transient  auctioneers  shall  pay  into  the  city  treasury  a  license 
tax,  as  hereinafter  provided.  Sec.  3.  The  license  tax  under  the  provisions  of 
this  ordinance  shall  be  at  the  rate  of  two  dollars  and  fifty  cents  per  day:  pro- 
v.7p.no.ll — 40 
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vided,  that  no  license  shall  be  Issued  for  less  than  two  days.  Sec.  4.  Any 
person  or  persons  violating  the  provisions  of  this  ordinance  shall,  upon  con- 
viction thereof,  be  fined  in  a  sum  not  less  than  five  nor  more  than  twenty- 
five  dollars  for  each  and  every  offense  thereof,  eacli  day's  violation  being  con- 
sidered a  separate  oif ense. " 

We  do  not  think  that  the  ordinance  is  void  for  any  reason.  The 
evidence  tended  to  show  that  the  defendant  was  a  hawker,  a  peddler, 
and  an  auctioneer,  but  we  would  think  that  it  was  not  intended  in 
the  complaint  filed  against  him  to  charge  him  with  being  anything 
more  than  a  hawker,  or  with  offering  his  goods  for  sale  or  selling 
them  in  any  other  character  than  as  a  hawker,  within  the  meaning 
of  section  1  of  the  ordinance.  Under  that  section  he  was  not  prohib- 
ited from  offering  his  goods  for  sale  or  selling  them.  Under  that 
section  he  could  offer  his  goods  for  sale  and  sell  them  as  a  mer* 
chant  or  manufacturer  without  having  any  license  therefor;  or  he 
could  procure  a  license  and  then  offer  his  goods  for  sale  and  sell  them 
under  such  license  as  a  hawker  or  peddler;  or,  if  his  goods  were  not 
such  as  are  usually  kept  for  sale  by  any  merchant  or  manufacturer 
of  the  city  of  Cherokee,  he  could  offer  them  for  sale  and  sell  them  as 
a  ba\vker  or  peddler  without  having  any  license  therefor.  There  are 
some  good  reasons  for  all  these  distinctions  and  discriminations,  and 
we  cannot  hold  that  the  ordinance  is  invalid  because  thereof.  Class 
legislation  is  sometimes  permissible,  and  under  some  circumstances 
is  valid.  City  of  Topeka  v.  Gillett,  32  Kan.  434-436;  S.  C.  4  Pac- 
Rep.  800.  And  this  very  kind  of  class  legislation  has  already  been 
held  to  be  valid  in  Kansas.  City  of  Newton  v.  Atchison,  31  Kan.  151 ; 
.  S.  C.  1  Pac.  Rep.  288;  Tulloss  v.  City  of  Sedan,  31  Kan.  165;  S.  C. 
1  Pac.  Rep.  285. 

The  next  question  is  with  reference  to  the  title  to  the  ordinance. 
We  think  the  title  is  sufficient;  it  seems  to  correspond  precisely  with 
the  requirements  of  the  statute.  Third-class  City  Act,  §  17;  Comp. 
Laws  1879,  p.  189.  The  next  question  is  with  regard  to  the  com- 
plaint. It  is  claimed  by  the  defendant  that  the  complaint  is  insuflB- 
cient,  for  the  reason  that  it  seems  to  have  been  sworn  to  before  "E. 
M.  Bogle,  J.  P.;"  in  other  words,  it  is  claimed  that  the  complaint  is 
void  for  the  reason  that  Bogle,  in  signing  his  name  to  the  jurat  at- 
tached to  the  complaint,  attached  the  letters  "J.  P."  to  his  name, 
meaning  justice  of  the  peace,  instead  of  the  letters  "P.  J.,"  meaning 
police  judge.  We  do  not  think  this  renders  the  complaint  void.  The 
title  to  the  complaint  shows  that  the  proceedings  were  had  before  E. 
M.  Bogle,  pohce  judge  of  the  city  of  Cherokee,  and  there  is  nothing 
in  the  case  that  would  tend  to  show  that  Bogle  was  a  justice  of  the 
peace.  But  what  difference  could  it  make  even  if  the  complaint  had 
been  sworn  to  before  Bogle  as  justice  of  the  peace,  when  all  the  other 
proceedings  were  had  before  him  as  police  judge?  Besides,  if  Bogle 
had  been  a  justice  of  the  peace,  and  if  the  proceedings  had  been  in- 
stituted before  him  in  that  character,  and  then  the  whole  of  the  pro* 
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ceedings  carried  on  before  him  in  that  character,  the  defendant  -would 
probably  not  have  taken  an  appeal  to  the  district  court,  and  gone 
through  with  all  the  trouble  and  expense  of  a  trial  in  that  court;  but 
would  have  commenced  proceedings  to  enjoin  the  judgment  of  the  jus* 
tice  of  the  peace,  for  the  reason  that  the  justice  could  not  have  any  ju- 
risdiction in  such  cases;  Besides,  as  the  appeal  was  taken  from  Bogle 
to  the  district  court,  the  district  court  could  take  judicial  notice  of 
the  official  character  of  Bogle,  and,  of  course,  knew  from  what  tribunal 
the  proceedings  came.  And,  further,  it  is  indorsed  on  the  copy  of 
the  complaint  used  in  the  district  court  that  it  was  agreed  by  the 
parties  that  it  was  only  a  copy  of  the  original,  and  that  the  original 
was  duly  signed  and  sworn  to  by  the  complaining  witness  "before  E. 
M.  Bogle,  police  judge,"  etc.,  and  no  objection  was  taken  in  that  court 
to  this  copy  or  to  the  agreement  thereon,  and  no  pretense  was  made 
that  the  complaint  had  not  been  regularly  and  properly  sworn  to  be* 
fore  the  police  judge  and  filed  in  his  court.  This  is  a  weak  point, 
and  probably  we  should  not  have  taken  any  notice  of  it. 

It  is  also  claimed  that  the  evidence  introduced  on  the  trial  does  not 
prove  the  complaint.  This  is  a  question  of  fact,  and  not  one  of  law; 
and  as  there  was  some  evidence  introduced  tending  to  prove  every 
material  allegation  of  the  complaint  it  would  seem  as  though  there 
was  really  nothing  for  us  to  consider,  as  we  do  not  retry  the  case 
upon  the  evidence.  We  might  state,  however,  that  the  evidence 
showed,  among  other  things,  that  on  or  about  March  12,  1884,  the 
defendant,  within  the  corporate  limits  of  the  city  of  Cherokee,  erected 
a  platform  on  a  corner  lot,  near  the  street;  had  a  stand  on  the  plat- 
form, with  bottles  of  medicine  on  the  stand;  also  a  woman  on  the 
platform,  and  an  organ,  and  a  violin,  and  had  music  and  singing, 
drawing  large  crowds  around  him,  distributed  bills,  offered  his  medi- 
cines for  sale  by  loud  talk  and  outcry,  and  sold  some  of  the  medi- 
cines. It  was  also  shown  that  he  had  previously  been  in  Texas  and 
other  states  selling  his  medicines.  If  there  was  any  failure  in  prov- 
ing the  complaint,  it  was  in  not  proving  that  the  medicines  which 
the  defendant  offered  for  sale  and'  sold  were  medicines  usually  kept 
for  sale  by  some  one  or  more  of  the  merchants  or  manufacturers  of 
the  city  of  Cherokee.  One  of  the  medicines  which  the  defendant 
offered  for  sale  and  sold  he  called  a  nervine,  or  "Star  Nervine."  He 
also  sold  medicines  which  he  recommended  for  various  diseases.  It 
was  also  shown  that  nervines  were  sold  in  the  drug  stores  of  the  city  of 
Cherokee,  and  also  that  medicines  were  sold  in  such  drug  stores  for  all 
the  various  diseases  for  which  defendant  recommended  his  medicines ; 
but  no  witness  testified  that  the  defendant's  medicines  were  identical 
with  any  of  those  sold  in  the  drug  stores,  nor  do  we  think  that  it  was 
necessary.  All  that  we  think  was  necessary  was  to  show  that  he  sold 
medicines  which  were  substantially  the  same  as  those  sold  in  the  drug 
stores.  For  instance,  if  the  principal  ingredient  of  the  medicine 
which  he  sold  as  a  nervine,  and  the  ingredient  which  made  it  a  nerv- 
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ine,  was  the  same  as  the  nervines  sold  in  the  drag  stores,  that  was 
sufficient,  although  his  medicine  which  he  called  a  nervine  may  have 
contained  other  ingredients  besides  a  nervine  in  fact;  but,  as  before 
stated,  the  question  whether  the  complaint  was  proved  or  not  is  one  of 
fact,  and  it  was  submitted  to  the  court  below  upon  the  evidence,  and 
the  court  below  found  against  the  defendant,  -and  we  think  the  find- 
ing must  now  stand,  although  the  evidence  against  the  defendant  may 
not  be  very  convincing  or  satisfactory. 

The  judgment  of  the  court  below  will  be  affirmed. 

(All  the  justices  concurring.) 


(34  Kan.  53)  PaCKABD    V.  PACKARD. 

Filed  July  9, 1885. 
Divorce— Alimony— Custody  and  Maintenance  op  Childiubn. 

Error  from  Dickinson  county. 

G.  F.  Grattaji,  for  plaintiff  in  error. 

Stambaugh  Jt  Hurd  and  McClure  d  Austin^  for  defendant  in  error. 

Per  Curiam.  Action  for  divorce  and  alimony.  The  record  shows 
that  this  case  was  tried  at  the  March  term  of  the  court  for  1884. 
Both  parties  were  represented  by  their  respective  attorneys.  After 
all  the  evidence  had  been  submitted  on  the  part  of  the  plaintiff  and 
defendant  the  court  rendered  its  decree,  granting  the  wifQ  a  divorce 
as  prayed  for  in  her  petition,  and  also  awarded  her  the  custody  of  all 
her  children,  four  in  number.  No  order  or  judgment,  however,  was 
rendered  specifying  the  amount  of  money  the  defendant  would  be  re- 
quired to  pay  for  the  support  of  the  wife  and  children.  The  court 
then  adjourned  sine  die  on  March  11,  1884.  Before  adjourning  "the 
judge  of  the  court  stated  that  if  it  would  be  convenient  for  counsel 
it  would  be  an  accomodation  to  him  to  have  the  journal  entry  settled 
at  Junction  City,  Davis  county,  Kanisas,  the  following  week;"  and 
thereupon  all  of  the  counsel  agreed  that  the  journal  entry  in  the  case 
should  be  settled  at  Junction  City  on  March  21,  1884,  and  filed  in 
the  court  at  Dickinson  county  as  of  March  11,  1884.  Thereafter, 
on  March  21,  1884,  the  plaintiff,  by  her  attorneys,  and  the  defendant, 
in  person  and  by  his  attorneys,  appeared  before  the  district  judge  at 
Junction  City,  and  then  agreed  upon  a  journal  entry,  which  was  after- 
wards signed  by  the  judge. 

This  journal  entry  provided  that  the  defendant  should  pay  to  the 
wife,  for  the  support  and  maintenance  of  the  minor  children,  so  long 
as  she  should  have  the  care  and  custody  of  them,  $150  per  annum 
for  each  of  the  children;  and  that  defendant  should  pay  to  the  wife^ 
as  alimonjr,  the  sum  of  $200,  which  payment  should  continue  to  the 
wife  for  her  life,  unless  she  should  marry  again,  in  which  case  the 
alimony  to  her  was  to  cease  from  the  date  of  her  marriage.  As  these 
orders  were  not  made  or  rendered  during  the  March  term  of  the  dis- 
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trict  court  of  Dickinson  county,  sacb  orders  and  judgment  were  im- 
properly embraced  in  the  journal  entry.  If  these  orders  and  judg- 
ment were  rendered  at  Junction  City,  then,  within  the  authority  of 
Earls  V.  Earls,  27  Kan.  538,  they  are  void  and  of  no  efifect.  If  they 
were  not  made  and  rendered  at  Junction  City,  they  were  never  made 
or  rendered  atany  other  place.  Before  the  journal  entry  was  spread 
upon  the  records  of  the  district  court  of  Dickinson  county  the  plain- 
tiff objected  thereto  in  proper  form.  All  of  the  objections  of  plaintiff 
were  overruled.  Instead  of  overruling  the  objections  the  court  should 
have  stricken  from  the  journal  entry  the  orders  relating  to  the  sums 
awarded  the  wife  as  alimony,  and  also  awarded  her  for  the  support 
and  maintenance  of  the  children,  as  these  orders  and  judgment  were 
not  rendered  upon  the  trial  of  the  case  or  during  the  session  of  any 
term  of  court.  Our  conclusion,  therefore,  is  that  so  much  of  the  jour- 
nal entry  as  regards  the  granting  the  wife  the  divorce,  as  prayed  for 
in  the  petition,  and  that  awards  her  the  custody  of  all  her  children, 
is  valid,  and  must  stand  as  the  judgment  of  the  district  court;  but, 
so  much  of  the  decree  as  allows  specific  sums  for  alimony  for  the 
wife,  and  for  the  support  of  the  children,  must  be  set  aside,  vacated, 
and  held  for  naught. 

As  the  question  of  alimony  will  again  be  before  the  trial  court  for 
decision,  we  deem  it-proper  to  say  that  if  the  defendant  is  a  person 
of  large  property,  as  indicated  in  the  brief  of  plaintiff,  the  money  al- 
lowed the  wife  as  alimony  is  wholly  inadequate.  Even  if  the  hus- 
band is  a  man  of  moderate  means  the  wife  ought  to  receive  a  much 
greater  allowance  than  the  amount  embraced  in  the  journal  entry. 
As  the  divorce  to  the  wife  was  granted  by  reason  of  the  fault  and  ag* 
gression  of  the  husband,  the  wife  should  be  allowed  such  alimony  as 
would  maintain  her  and  her  children  in  as  good  a'condition  as  if  she 
were  still  living  with  her  husband. 

In  deciding  this  case  we  have  considered  the  "case  made"  only, 
and  have  wholly  disregarded  the  affidavits  filed.  It  is  also  proper 
for  us  to  say  that  in  setting  aside  and  vacating  the  judgment  for  ali- 
mony, and  for  the  support  of  the  children,  we  do  not  reflect  upon  the 
action  of  the  district  judge  at  Junction  City  in  any  manner  whatever, 
because  all  of  the  proceedings  had  at  Junction  City  were  by  and  with 
the  consent  of  the  attorneys  of  plaintiff,  and  the  defendant  and  his 
attorneys;  but  consent  of  parties  does  not  confer  jurisdiction  under 
the  circumstances  stated,  and  therefore  the  judgment  for  alimony 
and  for  the  support  of  the  children  is  void.  The  acceptance  by  the 
plaintiff  of  $200,  and  the  payment  to  her  attorneys  of  $60,  do  not 
affect  the  case,  because  such  payments  cannot  render  a  void  judg- 
ment valid  or  binding. 

The  judgment  allowing  specific  sums  for  alimony  and  providing 
for  the  support  of  the  children  must  be  vacated,  and  the  cause  re- 
manded for  a  new  trial  as  to  these  matters. 
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^     .  ^"  *  ^  Searlb  v.  Clark. 

Filed  July  14,  1885. 
IElkction  op  Justice  op  the  Peace— Ballots — Evidenob. 

Original  proceedings  in  quo  warranto, 

Leland  J.  Webb,  for  plaintiff. 

Waters  dt  Chase  and  R.  A.  Friedrich,  for  defendant. 

Per  Curiam.  The  ballots  in  this  case  have  been  properly  pre* 
seryed,  and  the  evidence  is  conclusive  that  they  have  not  been 
changed  or  tampered  with.  Having,  therefore,  been  identified  be- 
yond all  reasonable  doubt,  they  are  competent  evidence,  and  control- 
ling. The  rule  was  properly  stated  in  Dorey  v.  Lynn,  31  Kan.  758^ 
S;  C.  3  Pac.  Rep.  557,  that  "whenever  the  ballots  can  be  properly 
identified  they  are,  of  course,  the  best  evidence;  much  better  and 
more  reliable  than  a  mere  abstract  or  summary  of  the  same  made  by 
the  election  officers."  Upon  a  count  of  the  ballots  by  the  commis- 
sioners appointed  by  this  court  for  that  purpose,  it  appears  that  the 
plaintiff  received  at  the  city  election  on  April  7,  1885,  for  justice  of 
the  peace,  1,229  votes,  and  that  H.  S.  Clark,  the  defendant,  only  re- 
ceived 1,217  votes.  Our  attention  has  been  called  to  the  ballots  that 
were  rejected  by  the  commissioners;  these  have  been  carefully  and 
critically  examined  by  the  court.  Giving  the  defendant  the  benefit 
of  all  the  ballots  of  which  we  have  any  doubt,  the  plaintiff  still  has  a 
majority  of  six.  It  is  therefore  the  opinion  of  this  court  that  the 
plaintiff  was  elected  as  justice  of  the  peace  of  the  city  of  Topeka 
at  the  city  election  held  in  said  city  on  April  7,  1885,  and  is  now 
entitled  to  said,  office,  and  that  the  defendant  was  not  elected  to  said 
office  at  said  election.  It  is  therefore  the  judgment  of  this  court 
that  the  defendant  be  ousted  and  excluded  from  the  office  of  justice 
of  the  peace  of  the  city  of  Topeka,  and  that  he  be  required  to  deliver 
over  at  once  to  the  plaintiff  all  books,  papers,  and  documents  in  his 
custody,  or  under  his  control,  belonging  to  the  office  of  justice  of  the 
peace  of  the  city  of  Topeka,  and  that  the  plaintiff  recover  from  the 
defendant  ail  costs  in  his  behalf  expended,  taxed  at  $— ,  for  which 
let  execution  issue. 
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rW  Kan.  1) 

State  r.  Forbrioeb. 

Filed  July  9, 1885. 

1.  Criminal  Law— Order  Rbfubing  Warrant  op  Arrest— Appeai«. 

Where  a  private  citizen  presents  to  the  judge  of  the  district  court  a  complaint 
in  writing,  and  under  oath,  charging  the  defendant  with  the  commission  of  a 
misdemeanor,  for  which  the  punishment  may  be  a  fine  not  exceeding' $500  and 
imprisonment  in  the  county  jail  not  exceeding  one  year,  and  the  complainant 
demands  of  the  judge  that  a  warrant  shall  be  issued  for  the  arrest  of  tile  de- 
fendant, and  that  the  judge  shall  take  cognizance  of  the  complaint,  and  heai* 
and  determine  the  case,  and  the  judge  refuses,  heldf  that  no  appeal  lies  to  the 
supreme  court  from  such  refusal. 

2.  Query: 

Is  not  the  decision  of  the  judge  in  such  a  case  correct  ? 

Appeal  from  Atchison  county.  • 

Coates  db  Bird,  for  appellant. 

Mills  d  Wells,  for  appellee. 

Valentine,  J.  On  February  14,  1885,  Luther  C.  Challis,  a  pri- 
vate citizen,  presented  to  the  Hon.  David  Martin,  judge  of  the  die* 
trict  court  of  the  Second  judicial  district,  a  complaint  in  writing,  and 
u^  ler  oath,  charging  Eobert  Forbriger  with  the  commission  of  a  pub- 
lic offense,  a  misdemeanor,  under  section  210  of  the  crimes  and  pun- 
ishment act,  for  which  offense  the  punishment  may  be  a  fine  not 
exceeding  $500,  and  imprisonment  in  the  county  jail  not  exceeding 
one  year.  The  complainant  demanded  of  the  judge  that  a  warrant 
should  be  issued  for  the  arrest  of  Forbriger,  and  that  the  judge  should 
take  cognizance  of  the  complaint,  and  hear  and  determine  the  case. 
The  judge,  however,  refused  so  to  do,  and  from  such  refusal  a  sup-* 
posed  appeal,  ostensibly  by  the  state,  has  been  taken  to  this  court. 
We  think  the  supposed  appeal  must  be  dismissed,  for  the  reason  that 
no  appeal  in  any  such  case  is  authorized  by  any  statute  of  the  state 
of  Kansas.  The  case  has  never  been  in  the  district  court,  and  no 
jurisdiction  has  ever  been  obtained  over  Forbriger  by  any  court  or 
judge.  The  case  was  instituted  before  Judge  Martin  as  a  supposed 
magistrate,  under  the  supposed  authority  of  sections  7,  35,  and  36 
of  the  Criminal  Code.  Now,  supposing  that  the  judge  of  the  district 
court  is  a  magistrate  under  said  sections,  and  that  he  might  take  ju-^ 
risdiction  in  any  case  provided  for  by  the  same,  still  no  appeal  from 
the  decision  of  such  magistrate  in  such  a  case  will  lie  to  the  su- 
premo cjourt,  or  to  any  other  court.  The  proceeding  in  such  a  case  is 
merely  a  preliminary  examination,  which  is  not  appealable  to  any 
court.  But  even  if  we  should  consider  that  the  proceeding  in  sacb 
a  case  is  more  than  a  preliminary  examination,  and  that  the  judge 
of  the  district  court  is  invested  by  these  sections,  and  section  1,  art. 
1,  of  the  justice's  misdemeanor  act,  with  the  same  jurisdiction  that 
a  justice  of  the  peace  would  have  in  a  like  case,  and  with  the  power 
to  hear  and  determine  the  case  finally  upon  its  merits,  still  neither 
the  state,  nor  any  private  citizen  prosecuting  in  the  narae  of  the  state^ 
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would  have  any  appeal  to  the  snpreme  conrt  or  to  any  other  eonrt, 
bat  the  defendant  only  would  have  such  appeal,  and  his  appeal  would 
not  be  to  the  supreme  court,  but  to  the  district  court.  Justice's  Mis- 
demeanor Act,  art.  4,  §  21. 

The  defendant,  however,  in  this  case  is  charged  with  the  commis* 
sion  of  a  misdemeanor  in  which  the  punishment  cannot  exceed  a  fine 
of  $500  and  imprisonment  for  one  year,  and  there  is  no  necessity 
for  a  preliminary  examination  in  such  a  case,  even  if  a  preliminary 
examination  could  be  had  at  all,  (In  re  Donnelly,  30  Ean.  191,  424; 
8.  C.  I  Pao.  Rep.  648,  778;)  and  only  justices  of  the  peace,  and  the 
district  courts  have  original  jurisdiction  to  hear  and  determine  such 
cases  upon  their  merits.  In  re  Donnelly,  supra :  Justice's  Misde- 
meanor Act,  art.  1,  §  1.  District  judges  have  no  such  jurisdiction  in 
such  cases.  Previous  to  March  1,  1869,  justices  of  the  peace  had 
exclusive  original  jurisdiction  of  this  class  of  cases,  but  at  that  time 
the  law  was  so  changed  that  the  district  courts  now  have  equal  and 
concurrent  jurisdiction  with  justices  of  the  peace,  but  there  is  no  pro- 
vision anywhere  in  the  statutes  authorizing  any  other  court  or  any 
judge  or  magistrate  to  take  original  jurisdiction  of  such  cases.  Hence 
the  jurisdiction  is  exclusive  in  justices'  courts,  and  in  the  district 
courts.  Besides,  in  the  district  courts  all  criminal  prosecutions  must 
be  carried  on  upon  informations  filed  by  a  public  prosecutor,  or  in- 
dictments found  by  the  grand  jury,  {State  v.  Brooks,  ante,  591,)  and 
not  upon  complaints  filed  by  a*  mere  private  citizen.  But  it  is  not 
claimed  in  this  case  that  this  prosecution  has  been  instituted  in  the 
district  court,  but  it  is  claimed  that  it  has  been  instituted  before  the 
district  judge  as  a  magistrate,  under  said  sections  7,  35,  and  36  of  the 
Criminal  Code.  We  suppose  that  it  will  hardly  be  claimed  that  the 
judge  could  exercise  jurisdiction  over  this  class  of  cases  as  a  judge 
of  the  district  court  at  chambers,  for  chambers  business  relates  merely 
to  matters  pending,  or  to  be  instituted,  in  the  judge's  own  court,  and 
not  to  matters  having  no  connection  with  his  court,  or  which  relate 
only  to  something  pending  in  some  other  court,  or  before  some  other  . 
magistrate.  Besides,  if  the  case  is  to  be  tried  before  the  judge  upon 
its  merits,  the  defendant  would  be  entitled  to  a  jury  trial,  and  a  judge 
at  chambers  could  not  impanel  a  jury. 

If,  however,  it  should  be  claimed  and  admitted  that  the  judge  in  a 
case  like  this  would  not  be  exercising  jurisdiction  of  matters  pertain- 
ing to  the  district  court,  but  would  be  exercising  jurisdiction  as  a  mag- 
istrate, or  some  other  court,  independent  of  the  district  court,  then 
would  he  not,  in  exercising  such  jurisdiction,  be  violating  that  pro- 
vision of  the  constitution  of  the  state  which  prohibits  all  judges  of  the 
district  courts  and  justices  of  the  supreme  court  from  holding  "any 
other  office  of  profit  or  trust  under  the  authority  of  the  state  or  United 
States  during  the  term  of  office  for  which  said  justices  and  judges 
shall  be  elected?"  Const,  art.  3,  §  13.  A  district  judge  should  not 
be  both  a  judge  of  the  district  court  and  a  magistrate  independent  of 
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snch  court.  The  positions  are  not  merely  one,  but  are  two;  and  the 
position  of  magistrate  is  certainly  an  office  of  trust,  if  not  of  profit. 

We  think  the  appeal  in  this  case  must  be  dismissed,  for  the  reason 
that  no  appeal  in  this  class  of  cases  lies  to  the  supreme  court.  If, 
however,  we  should  go  further  in  this  case  and  investigate  the  merits, 
which  it  has  not  been  our  intention  to  do  except  incidentally,  we  would 
probably  reach  the  same  conclusion  that  the  judge  of  the  district  court 
did. 

(All  the  justices  concurring.) 
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SUPREME  COURT  OF  CALIFORNIA. 
(2  Cal.  Unrep.  607) 

Parkeb  V,  Bernal.     (No.  11,018., 

Filed  July  31,  1885. 

Appeal  withoct  Mkrit— Dismiss al. 

Though  an  appeal  appear  totally  destitute  of  merit,  yet,  if  regularly  taken, 
the  court  will  be  reluctant  to  dismiss  it  summarily. 

Department  2.  Appeal  from  superior  court,  city  and  county  of  Sau 
Francisco.     Motion  to  dismiss  appeal. 

Moses  G,  Cobb,  for  appellants. 

Chas.  H.  Parker,  for  respondents. 

By  the  Court.  The  appeal  in  this  case  is  totally  destitute  of 
merit.  But,  as  the  appeal  seems  to  be  regularly  taken,  we  are  reluc- 
tant to  dismiss  it  directly.  The  motion  to  dismiss  is  therefore  denied, 
which  is  ordered,  with  leave  to  either  party  to  submit  the  case  for  de- 
cision after  the  lapse  of  10  days  from  the  filing  of  this  opinion.    * 


(2  Cal.  Unrep.  508)         ^,  ^^  ,vt       «.  «^^  x 

Meysan  v.  Chabrie.     (No.  9,354.) 
Filed  July  81,  J 885. 

1.  Appeal— Recoud,  what  must  Appear  in. 

An  appeal  from  a  judgment  cannot  be  considered  if  the  record  shows  no  entry 
of  it. 

2.  Judgment  Affirmed. 

No  error  appearing  from  the  record,  judgment  affirmed. 

Department  2.     Appeal  from  superior  court,  county  of  Inyo, 

Reddif  dt  Conkliny  for  appellant. 

J.  W.  P.  Laird,  for  respondent. 
•    By  the  Court.     The  appeal  from  the  judgment  cannot  be  consid- 
ered, as  the  record  shows  no  entry  of  it.     McLaughlin  v.  Doherty,  54 
Cal.  519;  Preston  v.  Hearst,  Id.  596. 

It  does  not  appear  on  what  the  order  on  the  motion  to  vacate  the 
judgment  by  default  was  made.  The  record  shows  no  authentication 
in  any  mode  of  any  papers  or  documents  used  on  the  hearing  of  such 
motion.  The  only  document  before  us  on  such  appeal  is  the  order 
of  the  court  made  on  the  motion,  and  in  this  order  we  see  nothing 
erroneous. 

Appeal  from  the  judgment  dismissed,  and  order  affirmed. 
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(2  Cal.  Unrep.  600) 

Haley  v.  Shepherd.     (No.  9,901.) 

Filed  July  31,  1885. 

AppBAii— Conflicting  Testimony. 

Where,  on  appeal,  the  case  presented  is  one  of  conflict  of  testimony,  the  judg- 
ment of  the  lower  court  will  not  be  disturbed. 

Department  2.  Appeal  from  superior  courts  county  of  Los  An- 
geles. 

H.  Allen  and  S,  Haley,  for  appellant. 

Bicknell  d  White,  for  respondent. 

Bt  the  Court.  On  an  examination  of  the  testimony  in  this  case, 
we  cannot  say  that  the  conclusion  reached  by  the  court  below  is  not 
correct.  It  seems  to  us  to  be  in  accord  with  the  deed  from  the  mayor 
and  common  council  of  the  city  of  Jjos  Angeles  to  Basilio  Jurado,  un- 
der which  plaintiff  claims.  The  case  presented  is  one  of  a  conflict  of 
testimony,  and  in  such  state  of  the  testimony  we  never  disturb  the 
judgment  or  order  of  the  court  below. 

Judgment  and  order  affirmed. 


<67  Cal.  186) 

Sharon  v.  Sharon.     (No.  9,984.) 

Filed  July  29, 1885. 

1.  Action  for  Divorce— Appeal  Lies  to  Supreme  Court. 

An  action  for  divorce  is  a  case  in  equity,  and  therefore,  under  the  constita- 
tional  provision  for  appeals  in  cases  in  equity,  an  appeal  lies  to  the  supreme 
court  from  a  judgment  of  the  superior  court  granting  a  divorce. 

2.  Same — Order  for  Alimony,  Pendente  Lite,  Appealable. 

An  order  made  by  the  superior  court  in  a  divorce  suit,  pendente  litey  for  the 
payment  of  alimony,  is  appealable.  Church  y.  Church,  (not  reported;)  Mac- 
nevin  v.  Macnevin,  63  Cal.  186 :  Bx  parte  Gottrell,  59  Cal.  417;  and  Ex  parte  Per- 
kins,  18  Cal.  60,  explained  and  distinguished. 

3.  Rehearing  Granted. 

Rehearing  gran  ted  on  question  as  to  character  of  bond  necessary  to  stay  pro- 
ceedings upon  order  for  payment  of  alimony. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco. Petition  for  rehearing.  The  opinion  of  the  court  in  bank, 
filed  June  29,  1885,  is  reported  ante,  456. 

W.  H.  L.  Barnes,  O.  P.  Evans,  and  Stewart  d  Herrin,  for  appel- 
lant. 

Tyler  d  Tyler,  D.  S.  Ferry,  Geo.  Flournoy,  and  Walter  Levy,  for 
respondent. 

Ross,  J.  In  the  opinion  recently  delivered  in  this  case  we  held — 
First,  that  an  action  for  divorce  is  a  case  in  equity,  and  that  an  appeal 
lies  to  the  supreme  court  from  the  judgment  of  the  superior  court 
granting  a  divorce;  and,  second,  that  an  order  made  pendente  lite  by 
the  superior  court,  directing  the  payment  of  alimony,  is  also  appeal- 
able. In  the  petitions  for  rehearing  on  file  it  is  said  by  counsel  for 
the  plaintiff  that,  in  holding  that  the  order  for  the  payment  of  ali- 
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mony  is  appealable,  we  have  decided  exactly  contrary  to  several 
former  decisions  of  this  court.  Church  v.  Church,  (not  reported;) 
Macnevin  v.  Macnevin,  63  Cal.  186;  Ex  parte  Coitrell,  69  Cal.  417; 
and  Ex  parte  Perkins,  18  Cal.  60,  are  the  cases  in  which  it  is  said  by 
counsel  that  an  opposite  conclusion  was  announced.  In  Church  v. 
Church  no  order  pendente  lite  for  the  payment  of  alimony  was  made 
by  the  superior  court.  The  question  as  to  whether  such  an  order  was 
or  was  not  appealable  could  not,  therefore,  by  any  possibility  have 
arisen  in  the  case.  The  trial  court  there  granted  the  plaintiff  a 
divorce,  and  in  its  decree  granting  the  divorce  awarded  the  plaintiflF 
permanent  alimony,  and  a  certain  ^stated  sum  for  fees  of  counsel. 
From  that  decree  the  defendant  gave  notice  of  appeal  to  this  court, 
and,  within  statutory  time,  executed  an  undertaking,  pursuant  to  sec- 
tion 941,  Code  Civil  Proc,  in  the  sum  of  $300.  There  can  be  no 
sort  of  doubt  that  the  notice  and  undertaking  thus  given  perfected 
the  appeal  to  this  court  from  the  final  judgment  of  the  superior  court. 
The  only  question  in  Church  v.  Church  was  as  to  a  stay  of  proceed- 
ings upon  the  judgment.  The  only  undertaking  given  by  the  appel- 
lant was  the  one  in  the  sum  of  $300  for  the  payment  of  such  costs 
and  damages  as  might  be  awarded  on  the  appeal;  but  the  appellant 
subsequently  applied  to  the  superior  court  to  fix  the  amount  of  an 
undertaking  to  be  given  by  him  for  the  purpose  of  staying  all  pro- 
ceedings on  the  judgment,  and,  the  application  being  denied  by  the 
superior  court,  a  similar  application  was  made  here  and  denied, — no 
opinion  being  delivered.  This  was  the  case  of  Church  v.  Church, 
and  all  of  it,  which  is  cited  and  deliberately  stated  by  counsel  for  the 
plaintiff  in  the  present  case  to  have  decided  that  there  was  no  appeal 
from  an  intermediate  order  in  an  action  of  divorce  directing  the  pay- 
ment of  alimony.  No  argument  can  make  plainer  the  fact  that  no 
such  question  was  or  could  have  been  involved  in  Church  v.  Church. 
And  so  with  respect  to  the  other  cases  cited  by  counsel  for  plaintiff. 
A  bare  statement  of  the  facts  will  clearly  show  that  in  none  of  them 
has  this  court  ever  decided  contrary  to  what  we  have  held  in  the 
present  case. 

In  Macnevin  v.  Macnevin,  63  Cal.  186,  which  was  an  action  for 
divorce,  the  district  court  had,  pending  the  action,  made  orders  from 
time  to  time  directing  the  defendant  to  pay  certain  sums  as  alimony, 
which  orders,  though  enforceable  by  executions,  were  in  fact  never 
enforced.  The  court,  after  trial,  ordered  "that  plaintiff's  prayer  for 
divorce  be  denied,  and  that  defendant  have  judgment  for  costs.*' 
After  the  making  of  this  order,  on  motion  of  defendant's  counsel,  all 
the  orders  formerly  made,  granting  to  the  plaintiff  alimony,  were  va- 
cated, and  from  this  last  order  the  plaintiff  appealed,  as  from  an 
order. made  after  final  judgment.  But  the  court  held  that  the  record 
only  showed  an  order  for  judgment,  and  therefore  that  the  order  set- 
ting aside  the  orders  granting  alimony  was  not  an  order  made  after 
final  judgment^  and  consequently  not  appealable. 
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• 

In  Ex  parte  Cottrell,  59  Gal.  419/ this  court  distinctly  said: 
"Whether  any  undertaking  could  be  given  which  would  operate  as  a 
stay  of  the  execution  of  the  order  (for  the  payment  of  alimony)  pend- 
ing  the  appeal,  or  whether  any  appeal  lies  from  such  an  order,  are 
questions  which  do  not  necessarily  arise  in  this  case,  and  we  there- 
fore express  no  opinion  upon  them."  Yet  counsel  for  the  plaintifiF  here 
says  that  in  Ex  parte  Cottrell  we  decided  that  no  appeal  lay  from 
an  order  directing  the  payment  of  alimony.  It  is  difficult  to  deal 
patiently  with  such  perversions  of  fact. 

Ex  parte  Perkins,  18  Cal.  60,  is  the  only  other  case  in  which  it  is 
said  by  plaintiff's  counsel  that  this  court  has  held  that  there  was.no 
appeal  from  an  order  granting  alipiony.  In  that  case  Perkins  was, 
by  an  order  of  the  court,  directed  to  pay  a  sum  of  money  for  expenses 
incurred  by  his  wife  in  the  action  for  divorce,  and,  having  refused  to 
do  so,  was  imprisoned,  and  sought  to  be  discharged  from  imprison- 
ment on  habeas  corpus,  upon  the  ground  that  the  sum  adjudged  against 
him  was  a  debt  within  the  meaning  of  that  provision  of  the  consti- 
tution which  secured  the  citizen  against  imprisonment  for  debt,  ex- 
cept for  fraud.  The  court  held,  and  properly  held,  that  the  amount 
ordered  to  be  paid  by  the  husband  was  not  a  debt  within  the  meaning 
of  the  constitution;  that  the  husband  did  not  owe  the  wife  any  spe- 
cific sum  of  money,  but  he  owed  a  duty  to  her  which  might  be  en- 
forced by  order  of  the  court,  compelling  him  to  pay  her  money;  The 
question  there — the  case  being  habeas  corpus — involved  only  the  power 
of  the  court  to  make  the  order.  No  question  of  appeal  was  involved, 
nor  could  the  regularity  of  the  proceedings  be  in  any  way  considered. 

There  is  no  inconsistency  between  that  case  and  our  ruling  in  the 
present  one.  We  have  never  said  that  an  order  for  the  payment  of 
alimony  was  a  final  judgment,  in  the  sense  that  a  judgment  for  the 
payment  of  money  from  one  man  to  another  is,  but  we  said,  as  did 
the  supreme  courts  of  Illinois  and  Kentucky,  in  the  cases  cited,  that  it 
was  in  the  nature  of  a  final  judgment,  possessing  the  essential  ele- 
ments ojE  such  judgment,  and  which  could  be  enforced,  not  only  by 
execution  against  property,  but  by  imprisonment  of  the  body  of  the 
delinquent.  We  repeat  the  fact  that  the  question  under  considera- 
tion has  never  before  been  passed  upon  in  this  state,  and  that  it  is 
-with  us,  as  the  case  of  Blake  v.  Blake  was  with  the  supreme  court  of 
Illinois,  one  of  first  impression.     The  court  there  says : 

"The  question  raised  is  one  that  has  never  been  passed  upon  by  this  court, 
but,  upon  first  impression,  we  are  of  opinion  tlie  appeal  will  lie.  It  is  a 
money  decree,  is  for  a  specific  sum,  and  is  payable  absolutely.  No  execution 
has  been  as  yet  awarded,  but  the  court  has  the  undoubted  authority  to  award 
an  execution,  or,  if  payment  was  willfully  and  contumaciously  refused,  the 
decree  might  be  enforced  by  attachment  as  for  contempt,  or  payment  might  be 
coerced  by  sequestration  of  real  or  personal  estate.  By  one  mode  or  the  other 
the  decree  could  be  enforced,  and,  if  the  defendant  has  property,  it  could,  in 
some  way  consistently  with  the  practice  in  courts  of  chancery,  be  subjected 
to  its  payment.    Such  a  decree  does  not  seem  to  us  to  be  merely  interlocutory. 
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It  is  more  In  the  nature  of  a  final  decree;  and,  if  no  appeal  lies,  this  case  af- 
fords an  instance  of  a  money  decree  against  a  party  from  which  no  relief  can 
be  had,  no  matter  how  unjust  or  oppressive.  This  ought  not  to  be.  It  is  no 
answer  to  this  position  to  say  defendant  can  have  this  decree  against  him 
reviewed  on  appeal  or  error,  after  final  decree  in  the  original  cause.  Of  what 
avail  would  that  privilege  be  to  lii  m  then  ?  The  litigation  might  be  protracted, 
imd  years  elapse  before  any  final  decision  could  be  reached.  In  the  mean 
time  he  has  been  imprisoned  for  disobedience  to  the  decree,  or  his  property, 
under  process  of  law,  been  subjected  to  the  payment  of  the  sum  decreed. 
Nor  does  the  fact  an  appeal  is  allowed  impose  any  hardship  not  incident  to 
other  money  decrees  from  which  appeals  may  be  prosecuted.  On  the  theory 
alimony  is  for  the  immediate  benefit  of  the  wife,  to  enable  her  to  prosecute 
or  defend  her  suit  against  her  husband  on  terms  of  equality,  the  only  serious 
res'ult  would  be  to  delay  the  litigation  until  the  propriety  of  the  decree  for 
temporary  alimony  and  solicitors'  fees  could  be  determined  in  the  appellate 
court.  On  the  contrary,  if  an  appeal  should  be  denied,  it  might  subject  de- 
fendant to  very  great  hardships  in  many  cases,  as  the  sequel  will  show."  80 
111.  523. 

The  allowaDce  of  alimony  is  largely  discretionary  with  the  trial 
court,  and  will,  therefore,  be  interfered  with  by  the  appellate  court  only 
in  cases  of  abuse  of  discretion.  Ordinarily,  in  actions  for  divorce,  the 
marriage  relation  is  not  controverted,  and  should  frivolous  appeals 
be  taken,  it  will  be  an  easy  matter  to  impose  such  penalty  as  will  put 
a  stop  to  the  practice.  But  in  cases  where  the  fact  of  marriage  is  the 
real  issue  no  alimony  should  of  right  be  paid  until  the  fact  of  mar- 
riage or  no  marriage  is  properly  determined,  for  the  obvious  reason 
that  there  can  be  no  such  thing  as  alimony  unless  the  relation  of  hus- 
band and  wife  in  fact  exist.  There  is,  however,  some  question  as  to 
the  character  of  bond  necessary  to  stay  proceedings  upon  the  order 
for  the  payment  of  alimony.  With  respect  to  that  question,  and  to 
that  only,  there  is  some  inconsistency  in  the  opinions  of  the  court, 
and  upon  that  question,  and  that  only,  we  desire  to  hear  further  argu- 
ment, and  for  that  purpose  and  to  that  extent  only  grant  a  rehearing. 

We  concur:  Thornton,  J.;  MoKinstry,  J.;  Morrison,  C.  J.; 
Sharpstein,  J. 

Myrick,  S.  I  agree  with  the  views  presented  by  Ross,  J.,  down  to 
the  reasons  given  for  a  rehearing.  I  am  satisfied  with  the  judgment 
heretofore  given.  I  wish  to  add  the  following  to  what  has  been  said 
in  favor  of  the  appellate  jurisdiction  of  this  court: 

Independent  of  what  has  been  already  said,  I  am  of  opinion  that 
under  the  present  constitution  there  can  be  no  question  as  to  the  ap- 
pellate jurisdiction  of  this  court  in  the  case  of  an  alimony  order.  I 
base  this  view  on  the  terms  of  the  constitution,  viz.,  (article  6,  §  5 :) 
"The  superior  court  shall  have  original  jurisdiction  in  all  cases  in 
equity."  Article  6,  §  4:  "The  supreme  court  shall  have  appellate 
jurisdiction  in  all  cases  in  equity."  Wherever  and  whenever  a  su- 
perior court  has  jurisdiction  to  take  any  step  or  proceeding,  or  make 
any  order,  in  any  case  in  equity,  of  that  step,  proceeding,  or  order  the 
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supreme  court  has  appellate  jurisdiction.  The  legislature  may  pro« 
vide  machinery ;  it  may  declare  when  the  appeal  may  be  taken,  (as,  in 
regard  to  orders  which  involve  the  merits  or  necessarily  affect  the 
judgment,  it  has  done;)  but  neither  by  direct  action  nor  by  omission 
can  the  appellate  jurisdiction  of  this  court  be  abridged;  it  is  given  by 
the  constitution  in  such  plain  and  unequivocal  words  that  it  cannot 
be  shorn  oflf.  If,  then,  an  action  to  have  the  validity  of  an  alleged 
marriage  determined  and  declared,  or  for  divorce,  be  a  case  in  equity, 
it  conclusively  follows  that  any  order,  step,  or  proceeding  which  the 
superior  court  has  jurisdiction  to  make  in  such  action  is  subject  to 
review  by  this  court. 

By  way  of  contrast,  and  to  show  more  clearly,  if  need  be,  the  mean- 
ing of  the  above-quoted  clauses  of  the  constitution,  I  quote,  as  to  pro- 
bate matters,  article  6,  §  6:  "The  superior  cQurt  shall  have  original 
jurisdiction  ♦  *  *  of  all  matters  of  probate."  Article  6,  §  4: 
"The  supreme  court  shall  have  appellate  jurisdiction  ♦  *  *  jn 
all  such  probate  matters  as  may  be  provided  by  law." 

In  probate,  appellate  jurisdiction  is  given  in  such  matters  only 
as  the  legislature  may  provide;  while  in  equity  cases  the  appellate 
jurisdiction  is  as  broad  and  extensive  as  is  the  original  jurisdiction. 
It  has  been  repeatedly  held  that  where  appellate  jurisdiction  is  given, 
and  no  machinery  is  prescribed,  the  appellate  court  will  furnish 
machinery,  to  the  end  that  the  right  of  review  be  not  lost.  Hough- 
ton's Appeal,  42  Cal.  35;  People  v.  Jordan,  4  Pac.  Rep.  683,  773. 

As  to  whether  the  action  now  under  consideration  is  a  case  in  equity, 
has  been  considered  in  the  opinion  heretofore  filed,  and  I  do  not  deem 
any  addition  in  that  regard  necessary  or  useful. 


Sharon  r.  Sharon.     (No.  9,984.) 

Filed  August  1,  1865. 
Opinion  Modified. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Fran- 
cisco. The  opinion  modified  hereby  is  the  opinion  on  rehearing,  filed 
July  29,  1885,  ajite,  635. 

W.  H.  L.  Barnes,  0,  P.  Evans,  and  Stewart  dt  Herrin,  for  appel- 
lant. 

Tyler  dc  Tyler,  D.  S.  Terry,  Geo.  Flournoy,  and  Walter  Levy,  for 
respondent. 

By  the  Court.  Counsel  for  plaintiff  feel  aggrieved,  and  claim 
that  the  opinion  as  written  charges  them  with  willful  perversion  of 
facts.  As  that  was  not  intended,  and  as  the  opinion  goes  into  the 
reports,  it  is  ordered  that  the  expression  "it  is  difScult  to  deal  pa- 
tiently with  such*  perversions  of  facts"  be  stricken  from  the  opinion. 
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(67  Cal.  231) 

People  v.  Vierra.     (No.  20,046.) 

Filed  July  28,  1886. 

Criminal    Law  —  Pukliminary    Examination  —  Information  —  Crime,   how 
Chauged. 

Where  a  person  charged  wilh  the  commission  of  a  felony  is,  after  prelimi- 
nary examination,  held  to  answer,  the  district  attorney,  in  filing  the  informa- 
tion required  by  statute,  (Pen.  Code  Cal.  $  809,)  is  not  bound  to  charge  the 
defendant  therein  with  {he  offense  designated  by  the  committing  magistrate 
in  his  indorsement  on  the  depositions  taken  on  the  preliminary  examination, 
but  may  examine  the  depositions,  ascertain  the  offense,  and.  charge  the  same 
according  to  the  facts  as  disclosed  by  the  depositions. 

DepartmoDt  2.     Appeal  from  superior  court,  county  of  Fresno. 

The  Attorney  General,  for  appellant. 

Tupper  d  Tupper,  for  respondent. 

Thornton,  J.  The  defendant  was  accused  by  information  of  mur- 
der, and  was  convicted  of  manslaughter.  On  his  arraignment  his 
counsel  moved  the  court  to  set  aside  the  information,  on  the  ground 
that  the  commitment  holding  defendant  to  answer  in  the  complaint  filed 
in  the  committing  magistrate's  court  ordered  that  the  defendant  beheld 
to  answer  for  the  crime  of  manslaughter,  and  the  information  filed 
against  him  accuses  him  of  murder.  The  defendant  further  moved 
that  the  district  attorney  be  directed  to  file  an  information  against 
defendant  for  manslaughter.  In  support  of  this  motion,  counsel  for 
defendant  read  the  complaint  filed  with  the  magistrate,  which  charged 
the  defendant  with  murder,  and  also  read  the  commitment  and  order 
of  the  magistrate  indorsed  on  the  complaint,  which  is  in  these  words : 

"It  appearing  to  me  that  the  offense  of  manslaughter  has  been  committed, 
and  that  there  is  sufficient  cause  to  believe  that  Jose  F.  Vierra,  the  defend- 
ant, Is  guilty  thereof;  that  the  said  defendant  did  willfully,  unlawfully,  and 
feloniously  cut  and  stab  ^bout  the  abdomen  one  Manuel  Maria,  with  a  cer- 
tain dirk-knife,  about  the  abdomen,  a  human  being,  from  the  effects  of  which 
the  said  named,  the  said  Manuel  Maria,  soon  after  died, — I  order  that  the  said 
Jose  F.  Vierra  be  held  to  answer  to  the  same,  and  committed  to  the  sheriff 
of  the  county  of  Fresno,  and  that  he  be  admitted  to  bail  in  the  sum  of  $8,000, 
and  is  committed  to  the  sheriff  of  the  county  of  Fresno  until  he  give  such 
bail." 

The  court  denied  the  motion,  and  defendant  excepted. 

The  proceeding  by  information  for  a  capital  offense  is  one  which 
has  come  into  use  under  the  present  constitution,  adopted  in  1879. 
Const,  art.  1,  §  8.  Under  the  former  constitution  an  indictment  was 
required.  Const.  1849,  art.  1,  §  8.  The  section  of  the  present  con- 
stitution authorizing  the  proceeding  by  information  is  as  follows : 

"Sec.  8.  Offenses  heretofore  required  to  be  prosecuted  by  indictn>ent  shall 
be  prosecuted  by  information,  after  examination  and  commitment  by  a  mag- 
istrate, or  by  indictment,  wither  without  such  examination  and  commitment, 
as  may  be  prescribed  by  law.  A  grand  jury  shall  be  drawn  and  summoned  at 
least  once  a  year  in  each  county." 

The  defendant  on  his  arrest  must  be  taken  before  a  magistrate, 
(Pen.  Code,  §§  821,  822,)  who  must  proceed  to  examine  the  case. 


Digitized  by 


Google 


Cal.]  PEOPLE  V.  VIERRA.  641 

Fen.  Code,  §§  858,  859,  860.  The  testimony  of  each  witness,  in  cases 
of  homicide,  mast  be  reduced  to  writing,  as  a  deposition,  by  the  mag- 
istrate, or  under  his  direction.  Fen.  Code,  §  869.  The  testimony 
must  be  authenticated  in  the  mode  set  forth  in  the  section  last  cited, 
and  the  depositions  must  be  returned  to  the  cl^k  of  the  court  at  which 
the  defendant  is  required  to  appear,  together  with  the  warrant,  under- 
takings  of  bail,  etc.     Fen.  Code,  §§  869,  883. 

It  is  provided,  by  section  872  of  same  Code  that,  when  it  appears 
from  the  examination  that  a  public  offense  has  been  committed,  and 
there  is  sufiBcient  cause  to  believe  the  defendant  guilty  thereof,  the 
magistrate  must  make  or  indorse  on  the  depositions  an  order,  signed 
by  him,  to  the  following  effect : 

''It  appearing  to  me  that  the  offense  in  the  within  depositions  mentioned 
(or  any  offense,  according  to  the  fact,  stating  generally  the  nature  thereof) 
has  been  committed,  and  that  there  is  sufficient  cause  to  believe  the  within 
named  A.  B.  guilty  thereof,  I  order  that  he  be  held  to  answer  to  the  same,  and 
be  committed  to  the  sheriff  of  the  county  of ." 

It  is  further  provided  (section  809,  Fen.  Code)  that — 

*' When  a  defendant  has  been  examined  and  committed,  as  provided  in  sec- 
tion 872  of  this  Code,  it  shall  be  theduty  of  the  district  attorney,  within  thirty 
days  thereafter,  to  file  in  the  superior  court  of  the  county  in  which  the  offense 
is  triable  an  information  charging  the  defendant  with  such  offense." 

The  contention  of  defendant  here  is  that  the  offense  with  which  the 
defendant  must  be  charged  by  the  information  to  be  filed  is  the  of- 
fense designated  by  name  by  the  committing  magistrate  in  the  indorse- 
ment on  the  depositions  required  to  be  made  by  section  872  of  the 
Fenal  Code,  and  not  the  offense  disclosed  by  the  depositions.  We  use 
the  expression,  ^'disclosed  by  the  depositions,"  for  that,  in  our  opinion, 
is  the  signification  of  the  words,  "in  the  depositions  mentioned,"  used 
in  section  872.  The  offense  by  name  need  not  be,  nor  is  it  usually, 
mentioned  or  designated  by  name  in  the  depositions.  The  facts  show- 
ing the  nature  and  degree  of  the  offense  appear  therein.  Must  the 
district  attorney  act  on  the  facts  as  appearing  in  the  depositions,  or 
must  he  take  the  judgment  of  the  committing  magistrate  thereon  as 
shown  by  the  name  by  which  he  shall  designate  the  offense  in  his  in- 
dorsement? The  committing  magistrate  is  usually  a  justice  of  the 
peace,  either  unlearned  in  the  criminal  law,  or  acquainted  with  it  to 
a  limited  extent.  It  would  be  a  strange  requirement  which  permitted 
the  justice  to  determine  the  offense  for  which  the  defendant  should 
be  prosecuted,  instead  of  the  district  attorney,  who  is  selected  on  ac- 
count of  his  learning  in  the  law,  and  especially  charged  with  duties 
requiring  an  acquaintance  with  the  criminal  law.  In  England,  where 
prosecutions  were  allowed  by  information,  they  were  made  by  the  at- 
torney general,  or  by  the  solicitor  general,  when  the  office  of  attorney 
general  was  vacant,  or  by  the  king's  coroner  or  attorney  in  the  king's 
bench.  The  officers  first  named  acted  on  their  own  official  discretion, 
without  the  interference  of  the  court,  and  without  previous  examina- 
v.7p,no.ll — 41 
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tion.  Bish.  Crim.  Proc.  §  143,  and  Bl.  Comm.  308.  Such  proceed- 
ing was  only  allowed  in  England  in  cases  of  misdemeanor,  except  mis- 
prision of  treason,  and  was  not  permissible  in  any  felony.  Bat  the 
higher  the  nature  of  the  offense,  it  is  clear  that,  for  the  protection  of 
defendant,  as  well  as  of  the  state,  the  duty  should  be  vested  upon  an 
o£Gicer  acquainted  with  the  law  concerning  crimes  and  offenses. 

It  may  be  conceded  that  the  power  to  designate  the  offense  for  which 
the  defendant  is  to  be  put  upon  his  trial  might  be  vested  by  the  legis- 
lature in  the  committing  magistrate;  but  the  statute  must  be  expressed 
in  terms  other  than  those  in  which  we  ffnd  them  in  the  Code,  to  justify 
this  court  in  coming  to  such  a  qonciusion. 

In  our  opinion  section  809  refers  to  the  offense  shown  by  the  testi- 
mony disclosed  in  the  depositions  taken  on  the  preliminary  examina- 
tion before  the  committing  magistrate,  and  not  to  the  offense  des- 
ignated by  name,  or  even  generally,  by  such  magistrate  in  his  indorse- 
ment made  on  the  depositions.  It  will  be  observed  that  the  offense 
is  to  be  designated  according  to  the  fact.  Where  is  the  fact  to  be 
found?  Manifestly  in  the  testimony  contained  in  the  depositions. 
If  the  justice  named  an  offense  which  the  testimony  had  no  tendency 
to  show  had  been  committed,  must  the  district  attorney  still  charge 
such  offense  in  the  information  ?  Clearly  not.  The  district  attorney 
is  to  act  on  the  depositions,  and  to  prefer  the  information  charging 
the  offense  which  the  facts  disclosed  in  such  depositions  show,  or  tend 
to  show,  has  been  committed  by  the  defendant.  For  this  purpose, 
among  others,  the  depositions  are  required  to  be  returned  to  the  court 
at  which  the  defendant  is  to  appear.  The  provision  in  the  constitu- 
tion requiring  an  examination  and  commitment  is  to  secure  persons 
accused  of  crime  from  being  proceeded  against  until  there  has  been 
a  preliminary  trial  before  some  judicial  officer  to  determine  whether 
there  is  a  reasonable  or  probable  cause  for  putting  the  defendant  on 
his  trial.  When  this  is  done,  and  the  defendant  is  held  to  answer, 
the  constitutional  requirement  has  been  complied  with.  The  respon- 
sibility is  then  thrown  on  the  district  attorney  to  determine,  from  the 
testimony  above  referred  to,  the  offense  to  be  charged  in  the  informa- 
tion. We  see  no  reasonable  objection  to  this  view.  We  think  it  cor- 
rect, and  by  it  no  right  of  the  accused  party  is  impaired,  and  there  is 
no  obstacle  to  a  fair  trial  of  the  defendant  for  the  offense  charged. 
We  are  of  opinion  that  the  court  below  did  not  err  in  refusing  to  set 
aside  the  information  herein.  People  v.  Lee  Ah  Chuck,  6  Pac.  Rep. 
859.  The  instruction  to  which  our  attention  is  directed  is  not  ob- 
noxious to  the  objection  that  it  could  under  no  circumstances  be  cor- 
rect. 

We  find  no  error  in  the  record,  and  the  judgment  a'nd  order  are  af- 
firmed. 

We  concur :    Mybick,  J. ;  Shaupstein,  J. 


Digitized  by 


Google 


CaJ.]  PEOPLE  V,   BEZY.  643 

(CT  Cal.  223) 

People  v.  Bezy,     (No.  20,060.) 

Filed  July  28,  1885. 

1.  Murder— Evidence  of  Threats. 

While  threats  against  the  deceased  are  admissible  in  evidence  in  a  trial  for 
murder,  to  show  malice,  threats  against  another  person  are  only  admitted  un- 
der circumstances  which  show  some  connection  with  the  injury  inflicted  on 
the  deceased. 

2.  Same — Evidence  op  Character — Admissibility  op. 

On  trial  for  murder,  evidence  is  admissible  as  to  general  character  of  de- 
fendant for  peace  and  quietness,  but  evidence  of  particular  facts  is  not  admis- 
sible on  such  issue. 
5.  Same — Evidence  op  Character  of  Deceased. 

On  trial  for  murder  it  is  error  to  permit  the  prosecution  to  give  evidence  as 
to  the  character  of  the  deceased  for  peace  and  quietness. 
4.  Practice— Opening  Statement  by  Counsel. 

It  is  not  error  nor  abuse  of  discretion,  in  criminal  trial,  for  court  to  restrict 
counsel  for  defendant  in  the  opening  statement  to  stating  what  he  expocis  to 
prove,  without  any  argument  upon  such  facts. 

Department  2.     Appeal  from  superior  court,  Fresno  county. 

The  Attorney  General,  for  appellant. 

W.  D.  Tupper,  for  respondent. 

Thornton,  J.  The  defendant  was  accused  of  the  murder  of  John 
Mengetti,  and  on  his  trial  the  court  admitted  evidence,  against  objec- 
tion, of  certain  threats  made  against  Joe  Mengetti.  Joe  Mengetti  was 
the  brother  of  the  deceased,  and  the  evidence  shows  that  they  lived 
together,  and  were  cousins  and  neighbors  of  defendant.  While  threats 
against  the  deceased  are  admissible  in  evidence  to  show  malice,  threats 
against  another  person  are  only  admitted  under  circumstances  which 
show  some  connection  with  the  injury  inflicted  on  the  deceased.  We 
are  of  opinion  that  the  circumstances  under  which  the  threats  were 
made  are  not  sufficient  to  show  such  connection  as  justified  the  ad- 
mission of  the  evidence.  It  may  be  said  that  the  evidence  was  ad- 
missible as  to  the  general  character  of  defendant  for  peace  and  qui- 
etness, but  evidence  of  particular  facts  is  not  admissible  on  such 
issue.  We  think  the  court  fell  into  an  error  in  admitting  the  evi-. 
dence  above  referred  to,  and  as  it  is  not  clear  that  this  testimony  did 
not  operate  prejudicially  to  the  defendant,  we  are  of  opinion  that  it 
must  cause  the  reversal  of  the  judgment  and  the  order  denying  the 
motion  for  a  new  trial.  There  was  also  evidence  of  threats  (in  Ju- 
lius Hedrick's  testimony)  against  the  Mengettis,  which  we  think  was 
admissible. 

The  court  erred  in  permitting  the  prosecution  to  give  evidence  as 
to  the  character  of  the  deceased  for  peace  and  quietness.  People  v. 
Anderson,  39  Cal.  704.  The  court  committed  no  error  or  abuse  of 
discretion  in  restricting  counsel  for  defendant  in  his  opening  state- 
ment to  stating  what  he  expected  to  prove,  without  any  argument 
upon  such  facts.  People  v.  Anderson,  44  Cal.  66.  The  counsel  had 
abundant  opportunity  in  the  course  of  the  trial  in  suggesting  and^n 
guing  all  points  of  law  pertinent  to  the  cause. 
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For  the  errors  above  pointed  out  the  judgment  and  order  should 
be  reversed,  and  the  cause  remanded  for  new  trial;  and  it  is  ordered 
accordingly. 

We  concur :     Myrick,  J. ;  Sharpstein,  J. 

(07  Cal.  225) 

People  v,  Neason.     (No.  20,085,) 

Filed  July  28,  1885, 

CRnqNAL  Law— Burglary— Proof  of  Prior  Conviction  of  Petit  Larceny. 
'  Where  defendant  was  charged  in  the  information  with  burglary  and  a  prior 
conviction  of  petit  larceny,  and  was  convicted  of  burglary  in  the  first  degree, 
but  was  allowed  to  plead  guilty  to  the  charge  of  prior  conviction  without  evi- 
dence or  verdict  thereon,  and  was  thereon  sentenced  to  15  years'  imprisonment, 
there  is  no  error,  as  the  defendant  might  hhve  been  sentenced  to  such  imprison- 
ment without  consideration  of  the  charge  of  petit  larcenv.  People  v.  King,  12 
Pac.  Coast  L.  J.  322,  distinguished. 

Department  2.     Appeal  from  superior  .court,  San  Diego  county. 

The  Attorney  General,  for  appellant. 

Leach  d  Parker,  for  respondent. 

Myrice,  J.  The  defendant  was  accused  by  information  of  the  crime 
of  burglary,  and  was  convicted  of  burglary  in  the  first  degree,  and 
sentenced  to  15  years'  imprisonment  in  the  state  prison.  The  infor- 
mation contained  a  charge  that  the  defendant  had  been  previously  con- 
victed of  petit  larceny.  One  point  only  is  presented  on  this  appeal, 
viz. :  The  defendant,  being  charged  with  having  suffered  the  previ- 
ous conviction  of  petit  larceny,  was  allowed  to  admit  and  plead  guilty 
to  that  charge,  and  no  evidence  was  introduced  to  prove  the  same,  nor 
any  verdict  rendered  thereon.  The  defendant  refers  to  the  decision  of 
this  court  in  People  v.  King,  12  Pac.  Coast  L.  J.  322,  as  authority  that 
the  proceedings  in  this  case  show  error.  The  difference  in  the  two 
cases  is  this :  In  People  v.  King  the  defendant  was  accused  of  the 
crime  of  petit  larceny  and  a  former  conviction  of  felony,  in  which  case 
the  conviction  for  petit  larceny  would  not  justify  imprisonment  in  the 
state  prison  unless  the  proceedings  as  to  the  former  conviction  were 
regular;  while  in  the  case  before  us,  upon  conviction  for  burglary  in 
the  first  degree,  the  defendant  might  have  been  sentenced  to  15  years 
in  the  state  prison,  independent  of  the  former  conviction  for  petit  lar- 
ceny. The  proceedings  in  this  case  as  to  petit  larceny  may  be  laid 
aside  and  the  judgment  stand,  no  error  appearing. 

Judgment  affirmed. 

We  concur:     Thornton,  J.;  Sharpstein,  J. 
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(67  Cal.  237) 

SOMEBS   V.  OVEBHULSEB.       (No..  8,835.) 

Filed  July  30,  1885. 

TrCTBI^— PORC^ASB  OF  LAin>— RsSITLTINO  TrITBT. 

Where  land  U  purchased,  for  which  one  party  pays  the  consideratloD  and 
another  takes  the  title,  a  resulting  trust  immediately  arises  in  fayor  of  the 
party  paying  the  consideration ;  and  so,  also,  where  one  party  pays  only  part 
of  the  consideration,  the  party  taking  the  title  to  the  whole  becomes  trustee 
for  the  other  party  pro  tanto. 

Department  1.     Appeal  from  superior  court,  Fresno  county. 

E.  D.  Edward  and  H.  S.  Dixon,  for  appellant. 

H.  C  Tupper,  Tupper  d  Terry,  and  E.  C.  Winchell,  for  respond- 
ents. 

Bobs,  J.  It  is  the  settled  rale  in  this  state,  as  elsenehere,  that 
when  land  is  purchased  for  which  one  party  pays  4he  consideration 
and  another  party  takes  the  title,  a  resulting  trust  immediately  arises 
in  favor  of  the  party  paying  the  consideration,  and  the  other  party 
becomes  hi&  trustee;  and  also  that  if  the  one  party  pays  only  a  part 
of  the  consideration,  the  party  taking  the  title  to  the  whole  land  be- 
comes a  trustee  for  the  other  party  pro  tanto.  Case  y.  Codding,  38 
Cal.  191.  The  facts  of  the  present  case  bring  it  within  this  rule. 
Bee,  also,  section  2224,  Civil  Code. 

Judgment  reversed  and  cause  remanded,  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the  complaint,  with  leave  to 
defendants  to  answer. 

We  concur :   McEeb,  J. ;  MoEikstbt,  J. 


<m  Cal.  257) 

Ex  parte  Dressleb  on  Habeae  Corpus.     (No.  20,120. 

Filed  July  30,  1885. 

Habeas  Corpus—Witnesses,  Detention  of. 

A  witness  who  had  been  detained  90  days  during  several  continuances  of  a 
cause,  for  which  no  satisfactory  account  is  given,  discharged  on  fyabeas  corpus, 
in  pursuance  of  art.  1,  j  6,  Const.  Cal. 

Department  2.     Application  for  discharge  on  habeas  corpvs, 

John  D,  Whaley,  for  petitioner. 

John  T.  Dare,  for  respondent. 

By  the  Coubt.  We  are  of  opinion  that  the  petitioner  is  entitled 
to  his  discharge  under  article  1,  §  6,  of  the  constitution,  which  pro* 
vides  that  witnesses  shall  not  be  unreasonably  detained.  It  appears 
that  the  witness  has  been  detained  as  such  for  90  days,  and  there 
have  been  several  continuances  in  the  case  which  are  not  satisfacto- 
rily accounted  for. 

The  petitioner  is  discharged  from  custody. 
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Clbghorn  v.  Cleghorn.     (No.  9,545.) 

Filed  August  3,  1885. 
Judgment  Affirmed. 

Judgment  affirmed  for  failure  on  part  of  appellant  to  file  poiifts  and  author- 
ities within  proper  time. 

Department  1.     Appeal  from  superior  court,  Tehama  county. 

Chipman  dt  Garter^  for  appellant. 

J.  F,  Ellison,  for  respondent. 

By  the  Court.  Appellant  having  failed  to  file  her  points  and 
authorities  on  appeal  within  the  time  granted,  we  think  the  order 
should  be  afiBirmed.     So  ordered. 


McCauley  v.  Cunningham.     (No.  9,622.) 

Filed  August  3»  1885. 
Judgment  Affirmed. 

Judgment  affirmed  for  failure  on  part  of  appellant  to  file  points  and  author- 
ities within  proper  time. 

Department  2.     Appeal  from  superior  court,  San  Joaquin  county. 

D.  S,  dt  S.  L.  Terry,  for  appellant. 

F,  T.  Baldin  and  J.  C.  Campbell,  for  respondent. 

By  the  Court.  Appellant  having  failed  to  file  her  points  and  au- 
thorities on  appeal  within  the  time  granted,  we  think  the  judgment 
and  order  should  be  affirmed.     So  ordered. 


Whitmore  v.  Henderson.     (No.  8,706.) 

Filed  August  3, 1885. 
Judgment  Affiumed. 

Judgment  affirmed  for  failure  on  part  of  appellant  to  file  points  and  authori- 
ties within  proper  time. 

Department  2.     Appeal  from  superior  court,  Stanislaus  county. 

R.  B.  Treat  and  W.  L.  Dudley,  for  appellant. 

W.  E.  Turner  and  D.  O,  Terry,  for  respondent. 

By  the  Court.  Appellant  having  failed  to  file  his  points  and  au- 
thorities within  the  time  granted,  we  think  the  judgment  should  be 
affirmed.     So  ordered. 
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SUPREME  COURT  OF  UTAH. 

(4  Utah,  181) 

McBbide  v.  Collins  and  another. 

Filed  July  25,  1885. 

L'CoNTKACTOR— Subcontract— Assignment  op  Monet  Dub. 

A  subcontractor,  after  having  sublet  part  of  his  contract  to  another  party  at 
the  same  price  he  had  taken  it,  having  subsequently  given  him  an  order  on  the 
head  contractor  for  money  due  for  work  done,  it  is  not  a  matter  of  importance 
to  such  employer  if  the  order  fail  to  name  a  specific  amount,  provided  such 
employer  could  not  be  harmed  thereby,  since  the  order  is  but  an  assignment  by 
the  subcontractor  of  the  money  due  him  on  his  contract. 

2.    Ck)MFAR]BON  OP  TwO  MONBY  OrDBKB— LbOAL  CONCLUSIONS  OP  CoURT  ThEREON. 

Kimball  dt  Hey  wood  and  WiUiamB  d  Young ,  for  appellants,  G.  W. 
Collins. and  another. 

jS.  H\  Lewis,  for  respondent,  Ray  H.  McBride. 

BoREMAN,  J.  The  appellants  held  a  contract  for  grading  on  the 
Oregon  Short  Line.  They  sublet  a  part  thereof  to  H.  A.  ChafiBn,  and 
Chaffin  sublet  a  part  of  his  subcontract  to  Ray  H.  McBride,  the  re- 
spondent, the  subletting  to  McBride  being  for  grading  from  station 
4,166  to  station  4,205  on  the  293d  mile  of  the  road.  When  McBride 
was  through  with  his  work,  he  applied  to  Chaffin  for  his  pay.  As 
the  contract  price  for  his  work  was  the  same  as  the  price  Chaffin  was 
to  get  from  appellants,  Chaffin  agreed  to  sign  over  to  respondent 
the  amount  he  (Chaffin)  was  to  be  paid  for  that  work.  At  the  time 
this  matter  was  under  consideration,  Collins,  one  of  the  appellants, 
came  up,  was  notified  of  the  arrangement,  assented  to  it,  and  directed 
that  an  order  be  drawn  and  it  would  be  paid.  Chaffin  drew  the  order, 
accordingly,  upon  appellants  and  in  favor  of  respondent.  Collins  said 
it  was  all  right,  and  would  be  paid.     The  order  was  as  follows : 

"Chaffin's  Camp,  0.  S.  L.  R.  R.,  Idaho,  September  1,  1882. 

"C.  W.  Collins  cfe  Co, :  Please  pay  R.  H.  McBride  for  grading  from  station 
4,166  to  station  4,205  on  the  29od  mile  of  the  Oregon  Short  Line  Railroad, 
less  $337.37,  on  book  acct.,  and  oblige,  H.  A.  Chaffin." 

It  was  agreed  that  by  **C.  W.  Collins  &  Co.,"  in  the  order,  the  firm 
name  of  Collins  &  Stevens  was  intended.  The  order  was  duly  pre- 
sented to  appellants,  with  whom  it  was  left,  and  they  made  two  pay- 
ments thereon,  one  of  $100  and  one  of  (400.  Afterwards  Chaffin 
gave  respondent  another  order,  as  follows : 

"Salt  Lake  City,  Oct.  11.  1882. 

** Collins  (&  Stevens:  Please  keep  the  order  that  H.  A.  Chaffin  gave  to  R. 
H.  McBride,  and  pay  to  him  the  sum  of  eleven  hundred  and  twenty-six  dol- 
lars and  forty-eight  cents.  He  (McBride)  agrees  to  be  responsible  for  all  mis- 
takes, and  make  the  same  good.  H.  A.  Chaffin. 

"C.  Crisman,  Jr.,  Agent.*' 

Upon  the  trial  a  judgment  was  entered  against  the  appellants  for 
(2,075.1 1,  and  costs.     Appellants  then  moved  for  a  new  trial,  which 
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was  overruled,  and  thereupon  tliey  appealed  to  this  court  from  both 
the  judgment  and  the  order  overruling  the  motion  for  a  new  triaU 

The  principal  point  in  this  case  is  whether  the  order  of  September 
1,  1882,  was  an  assignment  of  indebtedness.  Two  objections  are 
urged  against  the  order,  namely :  First,  that  it  is  too  indefinite  in  its 
terms,  there  being  no  specific  amount  mentioned  therein;  second, 
that  it  was  not  drawn  upon  any  particular  fund. 

1.  The  order  was  to  pay  for  a  particular  work.  The  amount  due  for 
such  work  was  a  question  of  measurement  and  calculation;  but 
whether  it  was  a  small  amount  or  a  large  amount,  it  was  to  pay  what 
the  appellants  had  agreed  to  pay  Ghaffin  for  that  work.  The  specifica- 
tion of  the  amount  was  therefore  immaterial.  They  were  bound  to  pay 
Ghaffin  at  a  certain  rate.  They  were,  by  the  order,  directed  to  pay  at 
same  rate  to  respondent.  It  was  not  indefinite  to  appellants.  They 
knew  what  they  had  agreed  to  pay  Ghaffin.  They  were,  by  the  order, 
simply  directed  to  change  the  direction  of  payment.  Appellants 
could  in  no  way  have  been  harmed  by  the  failure  to  specify  the  exact 
sum  in  the  order. 

2.  The  second  objection  is  fully  met  by  the  terms  of  the  order.  It 
is  not  drawn  technically  upon  a  particular  fund,  but  it  is  drawn  for 
a  particular,  clearly  specified  indebtedness.  It  is  not  a  general  or- 
der. It  is  not  to  pay  out  of  any  general  indebtedness,  but  it  is  to  pay 
a  particular  indebtedness  over  to  another  party.  The  law  does  not 
require  anything  more,  nor  are  we  justified  by  the  authorities  in  com- 
ing to  any  other  conclusion.  Above  all,  it  was  intended  by  Ghaffin 
and  by  McBride  as  an  assignment,  and  the  appellants  were  notified 
of  this,  and  assented  thereto,  so  far  as  they  were  concerned.  The 
second  order  was  no  revocation  of  the  first,  nor  was  it  intended  so  to 
be  by  the  parties,  nor  understood  so  to  be  by  the  appellants,  so  far 
as  we  are  able  fo  discover  from  the  testimony.  We  see  no  reason 
for  disturbing  the  action  of  the  court  below.  The  judgment  and  or- 
der of  the  court  below  are  affirmed. 

Zane,  G.  J.,  and  Powers,  J.,  concur. 

(4  Utah,  112) 

People  v.  Fenkel,  impleaded,  etc. 
Filed  July  26,  1885. 

1.  Practice— -Supreme  Court— Juribdiction— Record. 

In  criminal  cases  the  supreme  court  must  learn  from  the  record,  and  not  from 
extraneous  matters,  whether  it  has  Jurisdiction  or  not. 

2.  Same— Perfecting  Appeal  after  Dismissal  op  Former  Appeal. 

After  an  appeal  has  been  dismissed  out  of  court  a  party  cannot  come  back 
and  ask  to  be  allowed  to  send  to  the  court  below  and  perfect  his  appeal. 

On  rehearing.     See  former  opinion,  ante,  626. 
Arthur  Brown  and  E.  B.  Critchlow,  for  appellant,  Daniel  Fennel, 
impleaded,  etc. 
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W.  n.  Dickson,  for  the  People. 

BoBEM AN,  J.  The  appeal  in  this  case  having  been  dismissed  at  the 
present  term,  the  appellant  petitions  for  a  rehearing.  The  petition 
refers  the  court  to  an  unreported  case  of  Campbell  v.  Taylor,  decided 
when  neither  of  the  present  members  of  the  court  were  on  the  bench, 
and  refers  also  to  the  case  of  McLelland  v.  Dickinson,  2  Utah,  100. 
In  neither  of  these  cases  did  the  questions  raised  go  to  the  jurisdic- 
tion of  the  court.  It  ia  well  settled,  by  long  practice  and  repeated 
decisions,  that  in  criminal  cases  the  -court  must  learn  from  the  rec- 
ord, and  not  from  extraneous  matters,  whether  it  has  jurisdiction  or 
not.  People  v.  Clark,  49  Gal.  455.  The  alleged  harshness  of  the 
role  was  duly  considered,  bat  that  is  not  to  control  where  the  rule  is 
one  of  long  standing  and  well  known  to  the  bar. 

But  the  petitioner  further  asks  that  he  may  now  be  allowed  to  make 
proof  of  service  in  the  lower  court,  and  have  the  same  certified  up  by 
the  clerk  and  added  to  the  transcript.  No  reason  is  offered  why  this 
request  was  not  made  at  the  hearing  of  the  motion  to  dismiss  the  ap- 
peal. It  is  a  late  day,  after  an  appeal  has  been  dismissed  out  of 
court,  for  a  party  .to  come  back  again  and  ask  to  be  allowed  to  send 
to  the  court  below  and  perfect  his  appeal.  That  is  something  he 
should  have  thought  of  before  the  motion  to  dismiss  the  appeal  was 
disposed  of.  The  court  cannot  consent  that  a  party  may  sit  by  and 
wait  until  the  motion  is  decided  against  him,  and  then  make  his  re- 
quest. By  such  a  practice  a  case  would  be  almost  endless  in  its  ca- 
reer. Whether  the  request  would  have  been  granted  or  not  if  it  had 
been  made  at  the  proper  time,  it  is  not  necessary  now  to  consider.  It 
is  sufficient  to  say  that  it  was  not  made,  and  no  reason  is  given  why 
it  was  not  made.  A  rehearing  will  not  be  granted  in  any  case  except 
for  strong  reason^,  but  in  this  petition  nothing  is  urged  that  was  not 
fully  available  upon  the  former  hearing. 

The  petition  for  rehearing  is  denied. 

Zake,  G.  J.,  concurs.    Powbbs,  J.,  expresses  no  opinion. 
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SUPREME  COURT  OF  NEVADA. 


^^  ^*'"-  ^'^'  State  v.  Nevin. 

Filed  July  25,  1885. 

1.  Official  Bond—Faithful  Pekformancb  of  Duty— What  Words  Imply. 

A  bond  requiring  a  faithful  performance  of  official  duty  is  as  finding  upon 
the  principal  and  his  surety  as  if  all  the  statutory  duties  of  the  officer  were  in- 
serted in  the  bond. 

2.  County  The asuker— Obligation  to  Safely  Keep  Funds. 

Under  the  several  provisions  of  the  laws  of  Nevada  it  is  the  duty  of  the 
county  treasurers  to  safely  keep  the  public  money,  and  pay  it  out  only  as  pro- 
vided by  law. 

iJ.  Same— Money  Stolen  FROif  Treasurer. 

A  robbery  committed  upon  the  funds  in  the  hands  of  the  county  treasurer 
renders  such  treasurer  and  his  sureties  liable  on  his  bond  for  the  amount  stolen. 

Appeal  from  a  judgment  of  the  First  judicial  district  court,  Storey 
county,  entered  in  favor  of  the  plaintiff. 

W.  E.  F.  Deal  and  Wm.  Woodburn,  for  appellant. 

W.  H.  Davenport,  Atty.  Gen.,  and  J.  A.  Stephens,  Diet.  Atty.,  for 
respondent. 

Hawley,  J.  This  action  was  brought  against  the  county  treasurer 
of  Storey  county,  and  the  sureties  upon  his  official  bonds,  to  recover 
an  amount  of  money  admitted  to  be  deficient  in  the  accounts  of  the 
county  treasurer.  The  answer  alleges  that  the  money  was  forcibly 
taken  by  robbers  from  the  treasurer  and  carried  away  by  irresistible 
force,  "without  any  fault  or  negligence,  or  want  of  reasonable  care  or 
diligence  in  the  preservation  and  care  of  said  sum  of  money,  so  that 
said  sum  of  money  was  entirely  lost  to  the  treasury  of  said  county, 
and  no  part  thereof  has  ever  been  recovered. "  The  district  court  sus- 
tained a  demurrer,  which  was  interposed  to  this  answer,  upon  the 
ground  that  the  facts  stated  did  not  constitute  any  defense  to  the 
cause  of  action. 

Was  this  ruling  of  the  court  correct?  The  condition  named  in 
the  official  bonds  "is  such  that  if  the  above-bounden  Dennis  Nevin 
shall  well  and  truly  and  faithfully  perform  and  execute  the  duties  of 
treasurer  of  the  county  of  Storey  now  required  of  him  by  law,  and 
shall  well,  truly,  and  faithfully  execute  and  perform  all  the  duties  of 
such  office  of  treasurer  required  by  any  law  to  be  enacted  subsequently 
to  the  execution  of  this  bond,  then  this  obligation  to  be  void  and  of 
no  effect,  otherwise  to  be  and  remain  in  full  force  and  effect."  Ap- 
pellant insists  that  his  responsibility  under  this  contract  is  simply 
that  which  the  common  law  imposes  upon  a  bailee  for  hire;  that  he 
is  not  in  any  sense  an  insurer  of  the  moneys  in  bis  custody,  and 
should  not  be  held  responsible  for  the  money  that  was  stolen  from 
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him,  and  taken  by  the  nse  of  irresistible  force,  without  any  negligence 
or  fault  or  want  of  care  on  his  part.  The  great  weight  of  the  au- 
thorities upon  this  subject  are  adverse  to  the  views  contended  for  by 
appellant.  The  general  rule  upon  this  subject  is  to  the  effect  that 
public  officers  who  are  intrusted  with  public  funds,  and  required  to 
give  bonds  for  the  faithful  discharge  of  their  official  duties,  are  not 
mere  bailees  of  the  money,  to  be  exonerated  by  the  exercise  of  ordinary 
care  and  diligence ;  that  their  liability  is  fixed  by  their  bond;  and  that 
the  fact  that  money  is  stolen  from  them  without  any  fault  or  negli- 
genoe  upon  their  part,  does  not  release  them  from  liability  on  their 
official  bonds. 

Becognizing  the  almost  universality  of  this  rule,  appellant  contends 
that  the  decisions  against  him  are  founded  upon  the  peculiar  word- 
ing of  the  bonds,  or  provisions  of  the  statute,  to  the  effect  that  the 
officer  shall  safely  keep  and  pay  over  all  moneys  coming  into  his 
hands.  It  is  true  that  in  U,  S.  v.  Prescott,  3  How.  588 ;  Com.  v.  Comly, 
3  Pa.  St.  374;  State  v.  Harper,  Q  Ohio  St.  610;  Inhabitafits  of  Han- 
cock V.  Hazzardy  12  Gush.  112,  and  other  cases,  considerable  stress  is 
placed  upon  this  language  in  the  bond.  Thus,  in  U,  S.  v.  Preacott, 
the  court  said : 

''The  condition  of  the  bond  has  been  broken,  as  the  defendant  Prescott 
failed  to  pay  over  the  money  received  by  him  when  required  to  do  so;  and  the 
question  is  whether  he  shall  be  exonerated  from  the  condition  of  his  bond,  on 
the  ground  that  the  money  had  been  stolen  from  him.  The  objection  to  this 
defense  is  that  it  is  not  within  the  condition  of  the  bond,  and  this  would  seem 
to  be  conclusive.  The  contract  was  entered  into  on  his  part,  and  there  is  no 
allegation  of  failure  on  the  part  of  the  government.  How,  then,  can  Prescott 
be  discharged  from  his  bond?  He  knew  the  extent  of  his  obligation  when 
he  entered  into  it,  and  he  has  realized  the  fruits  of  this  obligation  by  the  en- 
joyment of  the  office.  Shall  he  be  discharged  from  liability  contrary  to  his 
own  express  undertaking?  There  Is  no  principle  upon  which  such  a  defense 
can  be  sustained.  The  obligation  to  keep  safely  the  public  money  is  absolute, 
without  any  condition,  express  or  implied;  and  nothing  but  the  payment  of 
it,  when  required,  can  discharge  the  bond." 

But  there  are  an  equal  or  greater  number  of  cases,  like  Muzzy  v. 
Shattuck,  1  Denio,  233;  District  Tp.  v.  Morton,  37  Iowa,  550;  In- 
habitants v.  McEachron,  33  N.  J.  Law,  340;  Boyden  v.  O.  S.  13  Wall. 
17 ;  and  State  v.  Moore,  74  Mo.  413,  where  the  condition  of  the  bond, 
like  the  one  under  consideration  here,  is  for  the  faithful  perform- 
ance of  the  official  duties,  and  the  conclusions  of  the  courts  are 
substantially  the  same  as  announced  in  U.  S.  v.  Prescott.  It  is  ap- 
parent that  a  bond  requiring  a  faithful  performance  of  officiahduty  is 
as  binding  upon  the  principal  and  his  sureties  as  if  all  the  statutory 
duties  of  the  officer  were  inserted  in  the  bond. 

In  Indiana  the  statutory  conditions  in  the  bond  are  the  same  as 
required  by  the  laws  of  this  state.  In  Halbert  y.  State,  22  Ind.  130, 
the  treasurer's  bond  was,  however,  conditioned,  not  only  for  the  faith- 
ful performance  of  his  duties  as  the  statute  required,  but  also  that  he 
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should  "pay  over  all  moneys  according  to  law  that  might  come  into 
his  hands  as  such  treasurer."     The  court  said: 

**It  is  objected  that  the  latter  branch  of  the  condition  was  unauthorized 
by  law,  and  therefore  of  no  effect.  But  if  the  condition  for  tlie  faithful  per- 
formance of  his  duties  includes  the  paying  over  according  to  law  of  all 
moneys  that  might  come  into  his  hands  as  such  treasurer,  nothing  is  added 
to  the  legal  effect  of  the  bond  by  the  latter  branch  of  the  condition.  An  ex- 
amination of  the  various  statutes  bearing  on  the  question  shows  clearly 
enough  that  one  of  the  duties  of  a  county  treasurer  is  to  pay  over  according 
to  law  all  moneys  that  came  into  his  hands  as  such  treasurer;  hence  we  shall 
consider  the  case  as  if  the  bond  had  been  conditioned  simply  for  the  faithful 
performance  of  the  duties  of  the  office." 

m  Boyden  v.  U,  S.  13  Wall.  24,  the  court,  referring  to  C7.  S.  v.  Pre$- 
cott,  said: 

"The  condition  of  the  receiver's  bond  in  that  case,  it  is  true,  was  that  the 
receiver  should  pay  promptly  when  orders  for  payment  should  be  received; 
while  the  bond  in  the  case  before  us  is  conditioned  that  Boyden,  the  receiver, 
had  truly  executed  and  discharged,  and  should  continue  truly  and  faithfully 
to  execute  and  discharge,  all  the  duties  of  said  office  according  to  law.  But 
the  acts  of  congress  respectii  ^  receivei-s  made  it  their  duty  to  pay  the  public 
money  received  by  them  when  ordered  by  the  treasury  department.  *  *  * 
The  bond,  therefore,  was  an  absolute  obligation  to  pay  the  money,  and  differ- 
ing not  at  all,  in  legal  effect,  from  the  bond  in  Frescott's  Case,^* 

What  are  the  duties  of  a  county  treasurer  under  the  statutes  of  this 
state?  In  addition  to  requiring  an  oath  and  an  official  bond,  it  is, 
among  things,  provided  that  the  county  treasurer — 

"Shall  receive  all  moneys  due  and  accruing  to  his  county,  and  disburse  the 
same  on  the  proper  orders  issued  and  attested  by  the  county  auditor."  2 
Comp.  Laws,  2981.  "He  shall  so  arrange  and  keep  his  books  that  the  amount 
received  and  paid  out  *  *  *  shall  be  exhibited  in  separate  accounts,  as 
well  as  the  whole  receipts  and  expenditures  by  one  general  account."  2 
Comp.  Laws,  2984.  "He  shall,  at  all  times,  keep  his  books  and  office  subject 
to  the  inspection  and  examination  of  the  board  of  county  commissioners,  and 
shall  exhibit  the  money  in  his  office  to  such  board  at  least  once  a  year,  and  as 
often  as  such  board  may  require. "  2  Comp.  Laws,  2985.  "He  shall  annually 
make  complete  settlements  with  the  board  of  county  commissioners,  *  *  * 
and  shall,  at  the  expiration  of  his  term  of  office,  deliver  to  his  successor  all 
public  moneys,  books,  and  papers  in  his  possession."    2  Comp.  Laws,  2991. 

He  snail  assist  the  county  auditor  and  county  commissioners  in 
counting  the  money  in  his  office,  so  that  they  may  "determine  whether 
the  funds,  securities,  and  property  of  the  county  are  all  on  hand." 
St.  1881,  21.  Under  these  provisions  is  it  not  manifest  that  it  is.  the 
duty  of  county  treasurers  to  safely  keep  the  public  money  and  pay  it 
out  only  as  provided  by  law?  The  fact  that  the  county  treasurer 
is  required  ''to  receive  money,  and  enter  it  in  his  cash-book,  implies, 
without  any  other  special  regulation,  that  he  is  to  keep  it;  and,  be- 
ing required  to  keep  it,  it  follows  that  he  is  to  keep  it  safely.  This 
•is  one  of  the  duties  of  his  office  he  has  undertaken  faithfully  to  dis- 
charge."    Thampsan  y.  Ti-ustees,  30  111.  101.     Unless  he  safely  keeps 
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it  he  could  not  exhibit  it  to  the  commissioners  as  required  by  law, 
and  it  could  not  be  counted.  Neither  could  he  deliver  it  to  his  suc- 
cessor in  office.  The  duty  to  safely  keep  the  money  is  made  abso- 
lutely clear  by  the  provisions  of  the  statute  abready  quoted  and  re- 
ferred to.  But  there  are  also  other  provisions  which  are  equally  as 
strong  and  cogent.  If  any  officer  c^ar^eci  with  the  safe^keeping  of 
public  money  converts  the  same  to  his  own  use,  or  loans  any  portion 
of  such  money,  he  shall  be  guilty  of  embezzlement.  St.  1881,  82; 
St.  1883,  96.  Gould  a  county  treasurer  who  converts  the  money  to 
his  own  use  claim  that  he  is  not  an  officer  who  is  charged  with  the 
safe-keeping  of  the  public  money?  It  would  be  a  stigma  upon  the 
law  and  a  disgrace  to- the  judiciary  to  say  that  he  could  successfully 
maintain  such  a  defense.  The  statutes  of  this  state  in  relation  to 
the  duties  of  county  treasurers  are  almost  identical  with  those  of  In- 
diana. The  supreme  court  of  that  state  in  Halbert  v.  State,  supra, 
after  quoting  the  statutory  provision,  said :  "By  these  various  pro- 
visions it  is  clearly  seen  that  it  is  the  duty  of  a  county  treasurer  to 
pay  over  the  funds  in  his  haiids  according  to  law,  which  may  be 
upon  orders  drawn  upon  him  by  the  auditor,  or  to  his  successor  in 
office,  and  a  failure  to  make  such  payment  constitutes  a  breach  in 
his  bond,  conditioned  for  the  faithful  performance  of  his  duties,"  and 
declare  that  the  fact  that  the  money  was  stolen  from  the  treasurer 
without  his  fault  did  not  relieve  him  from  the  necessity  of  discharg- 
ing the  obligation  imposed  upon  him  by  his  bond.  This  decision  was 
followed  in  the  subsequent  cases  of  Morbeck  v.  State,  28  Ind.  86; 
Rdck  V.  Stinger,  36  Ind.  348,  and  Linville  v.  Leininger,  72  Ind.  494. 
In  Iowa,  where  the  statute  is  not  as  strong  as  in  this  state,  the  same 
doctrine  is  held  and  applied  to  an  officer  upon  a  bond  conditioned  for 
the  performance  of  his  duties  "to  the  best  of  bis-  ability."  District 
Tp.  V.  Smith,  39  Iowa,  9.  The  statutes  of  this  state  are  more  strin- 
gent than  the  statutes  of  Ohio,  except  in  relation  to  the  conditions  of 
the  bond.     In  State  v.  Harper,  6  Ohio  St.  610,  the  court  said: 

*'By  accepting  the  office,  the  treasurer  assumes  upon  himself  the  duty  of 
receiving  and  safely  keeping  the  public  money,  and  of  paying  it  out  accord- 
ing to  law.  His  bond  is  a  contract  that  he  will  not  fail,  upon  any  account, 
to  do  those  acts.  It  is,  in  effect,  an  insurance  against  the  delinquencies  of 
himself,  and  against  the  faults  and  wrong  of  others,  in  regard  to  the  trust 
placed  in  his  hands.  He  voluntarily  takes  upon  himself  the  risks  incident  to 
the  office,  and  to  the  custody  and  disbursement  of  the  money.  Hence  it  is 
not  a  sufficient  answer,  when  sued  for  a  balance  found  to  have  passed  into  his 
hands,  to  say  that  it  was  stolen  from  him ;  for,  even  if  the  larceny  of  the 
money  be  shown  to  be  without  his  fault,  still,  by  the  terms  of  the  law  and 
of  his  contract,  he  is  bound  tojnake  good  any  deticiency  which  may  occur  in 
the  funds  which  come  under  li'is  charge." 

We  deem  it  unnecessary,  upon  this  branch  of  the  case,  to  specially 
refer  to  the  numerous  other  authorities  where  the  same  doctrines  are 
announced,  as  it  is  absolutely  clear,  from  those  already  cited,  that 
the  distinction  sought  to  be  maintained  by  appellant,  that  the  condi- 
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tions  of  the  bond  and  the  provisions  of  the  statute  of  this  state  should 
be  construed  differently  from  the  construction  given  in  the  decided 
cases,  cannot  be  maintained.  In  many  of  the  cases  the  courts  have 
given  as  an  additional  reason  for  their  conclusions  that  a  public  officer 
cannot  set  up  the  defense  of  a  robbery  of  the  public  funds  in  their 
possession.  Thus,  in  U.  S.  v.  Prescott,  supra,  Justice  McLean,  in 
delivering  the  opinion  of  the  court,  said : 

"The  liability  of  the  defendant,  Prescott,  arises  out  of  his  official  bond,  and 
principles  founded  upon  public  policy." 

After  discussing  Prescott 's  liability  upon  the  bond,  he  adds : 

"Public  policy  requires  that  every  depositary  of  the  public  money  should 
be  held  to  a  strict  accountability.  Not  only  that  he  should  exercise  the  higli- 
est  degree  of  vigilance,  but  that  he  should  keep  safely  the  moneys  which 
come  to  his  hands.  Any  relaxation  of  this  condition  would  open  a  door  to 
frauds,  which  might  be  practiced  with  impunity.  A  depositary  would  have 
nothing  more  to  do  than  to  lay  his  plans  and  arrange  his  proofs  so  as  to  estab- 
lish his  loss  without  laches  on  his  part.  Let  such  a  principle  be  applied  to 
our  postmasters,  collectors  of  the  customs,  receivers  of  public  moneys,  and 
others  who  receive  more  or  less  of  the  public -funds,  and  what  losses  might 
not  be  anticipated  by  the  public?' 

In  Com.  V.  Comly,  supra,  Gibson,  C.  J.,  in  delivering  the  opinion 
of  the  court,  said : 

"The  opinion  of  the  court  in  the  case  of  CT.  S,  v.  Prescott  is  founded  on 
sound  policy  and  sound  law.  *  *  *  The  iteepers  of  the  i>ublic  moneys, 
or  their  sponsors,  are  to  be  held  strictly  to  the  contract,  for  if  they  were  to 
be  let  off  on  shallow  pretenses,  delinquencies,  which  are  fearfully  frequent 
already,  would  be  incessant.  ** 

To  the  Bame  effect  are  the  decisions  in  District  Tp.  v.  Motion,  37 
Iowa,  553;  U.'S.  v.  Watts,  1  N.  Mex.  662;  Commissioners  Jeffer- 
son Co.  V.  Lineherger,  3  Mont.  241.  The  only  defenses  recognized  by 
any  of  the  authorities  in  the  United  States  at  the  present  time, 
with  the  exception  of  Cumberland  Co.  v.  Pennell,  69  Me.  357,  for  the 
failure  of  a  public  officer  charged  with  the  safe-keeping  of  the  public 
funds  to  pay  over  the  same,  is  where  he  is  prevented  from  doing  so 
by  the  act  of  God  or  the  public  enemy,  without  any  neglect  or  fault 
on  his  part.  We  say  the  Maine  case  stands  alone  in  its  opposition 
to  what  it  is  pleased  to  term  the  new-born  policy  of  the  law.  In  that 
case  some  reliance  seems  to  have  been  placed  upon  the  case  of  Al- 
bany V.  Dorr,  25  Wend.  440,  but  the  principles  of  that  case  were  re- 
pudiated in  Muzzy  v.  Shattuck,  supra,  and  hence  we  are  authorized 
to  say  that  the  case  in  Maine  is  unsustained  by  any  other  recognized 
authority  in  any  of  the  courts  of  the  United  States,  federal  or  state. 

In  U.  S.  V.  Thomas,  15  Wall.  341,  it  was  held  that  the  act  of  a  pub- 
lic enemy  in  forcibly  seizing  or  destroying  property  in  the  hands  of 
a  public  officer,  against  his  will,  and  without  his  fault,  is  a  discharge 
of  his  obligation  to  keep  such  property  safely,  and  of  his  official  bond, 
given  to  secure  the  faithful  performance  of  that  duty,  and  to  have  the 
property  forthcoming  when  required.     Buadlby,  J.,  in  delivering  the 
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opinion  of  the  court,  questions  the  correctness  of  some  of  the  extreme 
views  stated  in  some  of  the  authorities  referred  to,  and  claims  that 
broader  language  was  used  than  was  necessary  where  the  defense  set 
up  was  that  the  money  was  stolen,  and  says  that  ''a  much  more  lim- 
ited responsibility'*  than  was  indicated  by  the  language  in  Prescott's 
Case  "would  have  sufficed  to  render  that  defense  nugatory."  But 
there  is  no  declaration  of  any  legal  principle  contained  in  this  opin- 
ion that  would  justify  a  court  in  permitting  such  a  defense  as  was 
sought  to  be  interposed  in  this  case.  It  is  said  that  public  officers 
are  bailees,  ''but  they  are  special  bailees,  subject  to  special  obliga- 
tions. It  is  evident  that  the  ordinary  law  of  bailment  cannot  be  in- 
voked to  determine  the  degree  of  their  responsibility." 

In  U.  S.  V.  Humason,  6  8awy.  201,  the  court  permitted  the  defense 
that  the  officer  with  the  money  was  on  a  steam-ship  which  was  lost  at 
sea,  and  the  officer  drowned  and  the  money  lost  in  the  Pacific  ocean. 
The  doctrines  announced  in  that  case  are  similar  to  the  case  of  U.  S.  v. 
Thomas,  and  do  not  in  any  manner  militate  against  the  general  views 
we  have  expressed. 

In  State  v.  Moore,  the  defendant,  who  was  county  treasurer,  an- 
swered that  he  ought  not  to  be  held  upon  his  bond  because  Missis- 
sippi county,  "being  overrun  with  tramps,  thieves,  robbers,  public  en- 
emies, the  money  could  not  be  safely  kept  in  said  county,"  and  that, 
for  the  purpose  of  keeping  it  safely,  he  deposited  it  to  his 'credit,  as 
treasurer,  in  a  bank  in  St.  Louis,  which  failed,  whereby  the  money 
was  wholly  lost.     The  court  said : 

"Such  an  answer  iis  this,  we  think,  is  insufficient  to  shield  defendant  from 
liability,  in  any  view  which  can  be  taken  of  the  case.  If  the  obligation  as- 
sumed by  defendant  in  his  bond,  to  deliver  over  to  his  successor  in  office 
all  money  belonging  to  the  county,  can  only  be  met  or  discharged  by  mak- 
ing such  delivery  or  payment,  it  is  clear  that  the  facts  set  up  in  the  an- 
swer, and  admitted  to  be  true,  constitute  no  defense.  That  the  above  rule  is 
the  correct  one,  governing  in  such  cases,  is  established  by  the  following  au- 
thorities:" (Citing  State  v.  Powell,  67  Mo.  395,  »nd  the  various  decisions  of 
the  supreme  court  of  the  United  States.)  "If,  on  the  other  hand,  under  the 
rule  laid  down  in  the  case  of  U.  S.  v.  Thomas,  15  Wall.  837,  defendant  is  to 
be  regarded  as  a  bailee,  and  exempt  from  liability  to  pay  when  the  loss  is  oc- 
casioned by  the  act  of  God  or  a  public  enemy,  he  would  still  be  liable, 
under  the  facts  stated  in  the  answer,  because  they  show  that  the  loss  was  not 
occasioned  in  either  of  these  ways.  The  tramps,  thieves,  and  robbers  which 
it  is  alleged  overrun  Mississippi  county,  while  they  are  enemies  to  the  peace 
and  safety  of  the  public  and  social  order,  they  are  not  public  enemies  in  the 
legal  sense  of  these  words.  By  enemies  is  to  be  understood  public  enemies 
with  whom  the  nation  is  itself  at  open  war;  and  not  merely  robbers,  thieves,  and 
other  private  depredators,  however  much  they  may  be  deemed,  in  amoral  sense, 
at  war  with  society.  Losses,  therefore,  which  are  occasioned  by  robbery  on 
the  highway,  or  by  the  depredations  of  mobs,  rioters,  insurgents,  and  other 
felons,  are  not  deemed  losses  by  enemies  within  the  meaning  of  the  excep- 
tion."    74  Mo.  417. 

The  action  of  the  district  court  in  sustaining  the  demurrer  to  the 
answer  was  correct. 
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The  other  positions  taken  by  appellant  relative  to  the  time  when 
the  cause  of  action  could  be  commenced  are  wholly  untenable.  Hav- 
ing admitted  the  defalcation,  and  claimed  the  right  to  interpose  the 
defense  inserted  in  his  answer,  the  state  was  not  compelled  to  wait 
until  the  close  of  appellant's  term  of  office  before  commencing  an  ac* 
tion  upon  his  bond. 

The  judgment  of  the  district  court  is  affirmed. 
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SUPREME  COURT  OF  CALIFORNIA. 
(67  Cal.  228) 

FisHEB  V.  Sweet.     (No.  9,552.) 
Filed  July  28,  1885. 

1.  PABTKBnfHiP—AccouKTiNG— Action  fob. 

Until  there  has  been  an  accounting  between  partners,  one  of  them  cannot*, 
in  an  action  at  law,  sue  to  recover  of  the  other  nis  proportion  of  the  partner- 
'  ship  adventures. 

2.  DiBBUBSBMBKTB  OF  PaBTNBRSHIP— EVIDENCB  OF. 

Where,  in  an  action,  plaintiff  otters  evidence  to  show  that  defendant  had  re- 
ceired  moneys  growing  out  of  adventures  of  plaintiff  and  defendant,  whether 
as  joint  owners  or  as  copartners,  the  defendant  is  entitled  to  show  that  such. 
'  moneys  were  disbursed  in  due  course  of  business. 

Department  2.     Appeal  from  superior  court,  Talare  county. 

Brown  d  Daggett  and  AtweU  d  Bradley ,  for  appellant. 

Bennett  d  Wigginton  and  T.  M.  McNamara,  for  respondent. 

Mtbiok,  J.  The  rulings  in  this  ease  appear  to  have  been  consist- 
ent with  the  theory  of  the  case  adopted  by  the  court;  but  we  think 
that  theory  incorrect.  The  complaint  is  for  money  bad  and  received, 
and  for  services;  the  plaintiff  averring  that  he  and  defendant  were 
the  owners  of  certain  lands,  and  that  said  lands  were  farmed  and 
ultimately  sold,  and  defendant  having  received  the  proceeds  thereof^ 
and  the  proceeds  of  certain  individual  property  of  plaintiff,  had  failed 
to  pay  to  the  plaintiff  his  proportion,  as  well  as  compensation  for  hi& 
services  in  and  about  the  farming  of  the  lands.  The  defendant,  af tei 
denying  the  receipt  by  him  of  the  proceeds  of  sales,  averred  a  part- 
nership between  himself  and  plaintiff,  and  that  all  the  transactions 
concerning  the  said  lands,  and  the  crops  thereof,  were  partnership 
transactions,  and  that  there  had  been  no  final  settlement  of  such  part- 
nership affairs. 

We  are  of  opinion  that  the  plaintiff's  evidence  shows  the  existence 
of  a  partnership  between  plaintiff  and  defendant  as  to  the  lands  pur- 
chased by  them,  and  as  to  farming  the  same,  and  that  plaintiff  can- 
not recover  in  an  action  at  law;  at  least,  until  the  accounts  have  been 
settled. 

We  are  also  of  opinion  that  in  an  action  at  law  or  in  equity,  if  plain-^ 
tiff  offered  evidence  tending  to  show  that  defendant  had  received 
moneys  growing  out  of  their  adventures,  (whether  as  joint  owners  or  aa 
co-partners,)  the  defendant  would  be  entitled  to  show  that  such  moneys 
had  been  disbursed  in  the  due  course  of  the  business ;  and  that,  whether 
the  disbursement  had  been  by  the  defendant  in  person,  or  by  the 
mercantile  firm  of  which  he  was  a  member. 

It  is  not  necessary  to  point  out  each  particular  ruling,  and  show 

its  error;  it  is  sufficient  to  say  that  the  case  was  tried  upon  a  wrong^ 

theory.   There  should  have  been  an  accounting  between  the  parties.   It 

was  not  necessary  to  have  made  the  members  of  the  firm  of  Sweet  &  Go. 

v.7p,no.l2— 42 
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parties  to  this  action;  they  had  no  interest  in  the  partnership  afiFairs 
as  such;  they  were,  as  to  plaintiff  and  defendant,  merely  factors, 
agents,  account-keepers.  Payments  made  by  Sweet  &  Co.,  in  and 
about  the  business  of  plaintiff  and  defendant  as  such  factors  and 
agents,  should  certainly  be  taken  into  account  in  adjusting  the  affairs 
of  plaintiff  and  defendant.  How  else  could  equity — even  common 
justice — be  done  between  them  ? 

In  the  action  before  us,  the  only  recovery  which  could  be  had  by 
plaintiff  would  be  of  moneys  received  by  defendant  as  proceeds  of  the 
individual  property  of  plaintiff;  and  as  to  such  moneys,  the  court 
erred  in  not  permitting  defendant  to  show  the  direction  in  which  those 
moneys  had  been  disbursed. 

Judgment  and  order  reversed,  and  cause  remanded. 

We  concur:     Thornton,  J.;  Sharpstein,  J. 


(67  Cal.  221) 

Creiohton  v.  Kaweah  Canal  &  Irr.  Co.     (No.  9,702.) 

Filed  July  28,  1885. 

Riparian  Rights— Divehston  of  Watek,  when  Rkstrainkd. 

Diversion  of  water  will  not  be  restrained  at  suit  of  owner  of  land  situate  on 
the  water-course,  unless  such  diversiou  diminishes  the  quantity  of  water  which 
would  otherwise  have  flowed  therein  by  a  natural  channel. 

Department  2.     Appeal  from  superior  court,  Tulare  county. 

Brown  dc  Daggett,  for  appellant. 

At  well  dc  Bradley,  for  respondent. 

Myrick,  J.  Action  to  restrain  the  diversion  of  water.  The  plaintiff 
is  the  owner  of  land  located  on  a  water-course  called  "Bates'  Slough." 
The  defendant  uses  a  portion  of  the  channel  of  Deep  creek  (another 
water-course)  as  a  portion  of  its  ditch,  and  placed  a  dam  across  Deep 
creek,  at  a  point  where,  it  is  claimed  by  plaintiff,  the  waters  thereof 
would  flow  into  Bates'  slough,  and  by  means  of  such  dam  caused  the 
waters  to  be  turned  into  its  ditch,  thus  preventing  the  water  from 
flowing  into  Bates'  slough.  We  are  not  agreed  upon  the  proposition 
that  the  evidence  shows  the  existence  of  a  natural  water-course  from 
Deep  creek  to  Bates'  slough;  nor  are  we  agreed  that  the  findings 
establish  the  existence  of  such  natural  water-course.  There  is  no 
doubt  that  a  channel  now  exists  and  has  existed  there  since  the  dig- 
ging of  the  reclamation  ditch,  about  1870;  but  the  doubt  relates  to 
the  existence  of  a  well-defined  natural  water-course  prior  to  the  dig- 
ging of  the  reclamation  ditch.  We  are,  however,  agreed  upon  a  prop- 
osition on  which  the  judgment  will  have  to  be  reversed.  The  de- 
fendant was  restrained  from  "maintaining  or  keeping  any  dam  in  the 
cut  or  channel  leading  from  Deep  creek  into  Bates'  slough,  or  in  Deep 
creek,  or  in  any  manner  interfering  with  or  obstructing  the  free  flow 
of  the  waters  in  said  Deep  creek,  or  in  said  cut  or  channel,  or  into 
said  Bates'  slough,  or  diverting  any  water  from  either  of  the  same." 
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There  is  no  evidence  to  show  a  continuous  flow  of  water  in  a  nat^ 
ural  channel  from  Deep  creek  to  Bates'  slough;  the  most  the  evi- 
dence tends  to  show  is  that  at  high  water,  during  spring  freshets,  in 
some  years,  water  flowed  in  a  depression  to  Bates'  slough.  At  best,, 
the  plaintiff  would  be  entitled  only  to  have  the  defendant  enjoined 
from  obstructing  the  flow  of  that  which  would  have  naturally  flowed^ 
anaided  by  artificial  means  with  which  he  (the  plaintiff)  is  not  con- 
nected. If  there  was  a  natural  water-course  fi^om  Deep  creek  to 
Bates*  slough,  through  which  water  flowed,  say  for  two  months  in  the 
year,  and  say  to  the  amount  of  100  inches,  and  if  the  defendant  usea 
the  channel  of  Deep  creek  as  a  portion  of  itstlitch,  it  will  not  be  re-^ 
strained  from  taking  its  water  out  of  the  channel  of  Deep  creek,  unless 
such  taking  out  disminishes  the  quantity  which  would  otherwise  have 
flowed  by  a  natural  channel  into  Bates'  slough,  and  shortens  the  period 
of  the  natural  flow;  and  it  will  be  restrained  only  as  to  such  quantity 
and  period. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  triaL 

We  concur :     Thornton,  J. ;  Sharpstein,  J. 

(67  Cal.  226) 

Fleming  v.  Albbok.     (No.  9,729.) 
Filed  July  28,  1886. 

1.  Practice— CoMPLATNT—GENERAii  Drmitbrer. 

A  general  demurrer  addressed  to  the  whole  complaint  is  properly  overruled^ 
if  in  a  part  of  the  complaint  a  cause  of  action  is  stated. 

2.  Error  as  to  Admission  of  EviDh:NGE — Specifications,  how  Made. 

Where  exceptions  are  taken  to  the  admission  or  rejection  of  evifjence,  the 
specifications  of  the  errors,  on  appeal,  should  refer  to  the  testimony  as  it  ap- 
pears in  the  transcript,  in  such  a  way  that  the  court  may  identify  the  excep- 
tion reserved ;  and  unless  they  are  so  set  forth  they  will  bo  disregarded. 

3.  Libel— Damages,  Evidence  op— Jury  to  Fix  Amount. 

In  a  suit  for  libel,  where  there  is  no  allegation  of  special  damage,  a  witness, 
cannot  testify  as  to  his  opinion  of  what  would  be  a  fair  compensation  for  plain- 
tiff's damages;  and  in  such  case  the  jury  will  fix  the  amount  of  damages. 

Department  2.     Appeal  from  superior  court,  Merced  county, 

Ostrander  d  Knot,  for  appellant. 

Bennett  d  Wigginton,  for  respondent. 

Myrigk,  J.  Action  for  libel.  The  alleged  libel  consists  in  the  pub-^ 
lication  of  a  card,  in  which  the  plaintiff  was  charged  with  having  ac- 
cused the  defendant  of  setting  fire  to  his  (the  defendant's)  building. 
The  card  also  contained  a  letter.  At  the  foot  of  the  letter  occurs  the 
following:  "I  wonder  if  the  under-sheriff,  C.  E.  Fleming,  has  caused 
some  one  to  send  the  above  epistle  to  me  ?''  The  complaint  was  de- 
murred to,  which  demurrer  was  overruled  This  ruling  was  correct, 
because  the  demurrer  was  general,  addressed  to  the  whole  complaint; 
and  as  in  a  portion  of  the  complaint  a  cause  of  action  was  stated,  & 
general  demurrer  was  properly  overruled. 

Many  erroneous  rulings  in  regard  to  evidence  appear  in  the  tran- 
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script,  which  cannot  be  ground  for  reversal,  for  the  reason  that  the 
statement  does  not  comply  with  the  statute  as  to  the  specification  of 
errors.  We  quote  one  specification  as  a  sample  of  many  others: 
"The  court  erred  in  overruling  defendant's  objection  to  question  put 
by  plaintiff's  counsel  to  witness  H.  W  French,  marked  in  the  forego- 
ing statement  <  Exception  No.  1,'  and  found  in  lines  10  and  23,  page 
10. "  Three  other  specifications,  in  similar  language, — the  exceptions 
numbered  2,  3,  and  4,  respectively, — refer  to  the  same  witness,  and  a 
page  and  line  are  stated  as  to  each.  On  looking  through  the  tran- 
script we  find  no  exception  numbered  or  marked,  and  at  the  pages 
indicated  we  find  nothing  relating  td  the  points  endeavored  to  be  pre- 
sented. In  only  one  instance  out  of  ten  does  the  specification  tend 
to  point  out  the  error,  and  that  is  in  reference  to  the  witness  Howell, 
and  because  but  one  exception  appears  in  connection  with  his  exam- 
ination. For  that  reason  we  can  notice  that  exception,  although  the 
place  where  found  is  not  correctly  given,  and  it  is  not  numbered. 
The  witness  was  asked  what,  in  his  opinion,  would  be  the  fair  amount 
of  money  in  compensation  for  plaintiff's  damages.  This  was  error. 
No  special  damage  was  averred  in  the  complaint,  nor  cause  for  special 
damage  stated;  therefore,  the  jury  and  not  the  witness  was  to  say 
what  damage  had  been  sustained. 

As  the  case  goes  back  for  a  new  trial,  we  will  say  that  the  letter 
contained  in  the  card  as  published  is  not  libelous  without  an  innu- 
endo, and  should  have  been  distinguished  from  that  part  of  the  card 
which  was  libelous. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

We  concur:     T^ORNTON,  J.;  Sharpstein,  J. 


(2Cal.Unrep.490)  Jn  ro  LiNO. 

Filed  July  29, 1885. 

AppRATi— Biiiij  OF  Exceptions— Necessity  for. 

Where  the  whole  ca^e  appears  on  the  record,  no  bill  of  exceptions  is  requi- 
site; the  purpose  of  the  bill  of  exceptions  being  to  place  on  the  record  that 
which,  without  it,  would  not  so  appear. 

Department  2.  Application  to  supreme  court  for  settlement  of 
bill  of  exceptions,  in  a  proceeding  for  removal  of  a  civil  officer 

W.  Smith,  for  petitioner. 

Bt  the  Court.  In  this  proceeding,  as  the  whole  case  appears  on 
the  record,  there  is  no  bill  of  exceptions  requisite.  A  bill  of  excep- 
tions is  only  necessary  to  place  that  on  the  record  which,  without  it, 
does  not  go  on  the  record.  In  this  case  the  action  of  the  court  can 
be  reviewed  on  the  transcript  of  the  record  of  the  case  in  the  court 
below,  on  an  appeal  from  the  judgment  of  dismissal. 

The  application  is  denied. 
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C67  Cal.  249) 

SooLLAY  V.  Butte  Co.     (No.  9,701.) 

Filed  July  80,  1885. 

Counties— Power  of— Delegation  of— Contracts  Ultra  Vires. 

While  counties  have  power  under  the  statute  (Pol.  Code  Cal.  §f  4001-4003, 
4046)  to  contract  for  the  collection  of  the  county  property,  the  board  of  super- 
visors, in  the  exercise  of  such  power,  is  not  authorized  to  delegate  it  to  others 
to  determine  whether  to  commence  a  suit,  and  to  select  attorneys  and  prosecute 
the  same,  nor  to  make  a  compromise  or  settlement  dependent  on  the  written  con- 
sent of  strangers;  and  contracts  so  attempting  to  delegate  such  powers  are 
ultra  vires. 

Department  1.     Appeal  from  superior  court,  Butte  county. 

Wm.  M.  Pierson  and  H.  C.  Newhall^  for  appellant. 

J.  S.  Belcher,  John  C.  Oray,  L.  C.  Granger,  C.  F.  Lott,  and  A.  F. 
Jones,  for  respondent. 

McKbb,  J.  In  the  year  1876  Butte  county  was  the  owner  and 
holder  of  200  railroad  bonds  of  the  California  Northern  Bailroad  Com- 
pany, secured  by  mortgage,  the  principal  and  interest  of  which  had 
become  due  and  payable;  but  the  company  would  not  pay,  and  the 
county  was  desirous  of  collecting  them.  Under  those  circumstances, 
two  persons — ^W.  S.  Watson  and  William  Corcoran — proposed  to  the 
board  of  supervisors  of  the  county  that  they  would  collect  them,  with- 
out attorney's  fees,  expenses,  or  costs  to  the  county,, for  50  cents  on 
tbe  dollar.  The  board  accepted  the  proposal,  and  on  the  third  of 
October,  1876,  a  written  contract  to  that  effect  was  drawn  and  signed 
by  the  chairman  of  the  board  in  the  name  of  the  county,  and  by  Wat- 
son and  Corcoran;  and  the  contract,  thus  signed,  was  ratified  by  the 
board.  By  the  terms  of  the  contract  the  bonds  were  to  be  delivered 
to  Watson  and  Corcoran  for  collection.  They  were  to  commence  within 
60  days  "proceedings"  or  ''negotiations"  or  "a  proper  suit"  for  their 
collection,  and  "prosecute  the  matter  without  any  unnecessary  delay," 
without  costs  or  charges,  or  attorney's  fees,  and  when  collected  re- 
tain to  their  own  use  60  per  cent,  of  the  amount  collected,  "in  full 
payment  of  themselves,  their  agents,  attorneys,  and  employes  em- 
ployed or  engaged  in  the  matter."  It  was  also  "mutually  understood 
and  agreed  that  either  of  the  parties  hereto  may  compromise  the  mat- 
ter of  paying  said  bonds  with  said  railroad  company,  upon  such  terms 
and  conditions  as  they  may  deem  just  and  equitable,  but  no  compro- 
mise so  made  shall  be  final  or  binding  without  the  express  written 
consent  of  the  parties  hereto." 

On  the  second  of  December,  1876,  foreclosure  proceedings  upon 
the  bonds  and  mortgage  were  commenced  against  the  railroad  com- 
pany. These  were  continued  for  about  seven  years,  without  other  re- 
sult than  the  recovery  of  a  final  judgment  for  the  principal  and  in- 
terest due  upon  the  bonds,  but  for  the  execution  of  this  judgment,  ao 
far  as  appears  from  the  complaint,  no  steps  were  taken;  and  under 
these  circumstances  the  board  of  supervisors  of  the  county,  on  the 
fifteenth  of  May,  1883,  compromised  and  settled  with  the  railroad 
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company,  without  the  consent,  written  or  otherwise,  of.  Watson  and 
Corcoran,  and  received  from  the  company  $20,000,  which  it  accepted 
in  full  satisfaction  of  the  bonds  and  release  of  the  mortgage.  It  is 
alleged  that  "when  this  settlement  was  made  there  was  due  and  pay- 
able on  said  bonds  the  sum  of  $47,058.80,  which  could  and  would 
have  been  collected  and  received  by  the  county  but  for  the  unau- 
thorized compromise  and  settlement  by  the  board.''  Five  months 
after  this  settlement  Watson  and  Corcoran  assigned  the  contract  to 
the  plaintiff  and  appellant,  who  presented  a  claim  to  the  board  of  su- 
pervisors for  $23,329.40,  due  upon  said  contract.  The  claim  was 
rejected,  and  hence  this  suit.  The  answer  of  the  county  to  the  com- 
plaint is  that  the  contract  was  ultra  vires.  When  the  contract  was 
made,  the  powers  of  the  several  counties  of  the  state,  as  defined  by 
the  legislature,  were  contained  in  the  following  sections  of  the  Politi- 
cal Code : 

"Sec.  4000.  Every  county  is  a  body  politic  and  corporate,  and  as  such  has 
the  powers  specified  in  this  Code,  or  in  special  statutes,  and  such  powers  as 
are  necessarily  implied  from  those  expressed. 

"Sec.  4001.  Its  powers  can  only  be  exercised  by  the  board  of  supervisors^ 
or  by  agents  and  officers  acting  under  their  authority,  or  authority  of  law. 

"Sec.  4003.  It  has  power:  (1)  To  sue  and  be  sued.  (?)  To  make  such  con« 
tracts,  and  purchase  and  hold  such  personal  property,  as  may  be  necessary  to 
the  exercise  of  its  powers.  (4)  To  make  such  orders  for  the  disposition  or  use 
of  property  as  the  Interests  of  its  inhabitants  require." 

And  the  board  of  supervisors,  as  agents  of  the  county,  were  clothed 
with  the  following  jurisdictions  and  powers: 

"Sec.  4046.  The  boards  of  supervisors,  in  their  respective  counties,  have 
jurisdiction  and  power,  under  such  limitations  and  restrictions  as  are  pre- 
scribed by  law:  (8)  To  purchase,  receive  by  donation,  or  lease,  any  real  or 
personal  property  necessary  for  the  use  of  the  county;  preserve,  take  cAre  of, 
manage,  and  control  the  same.  (10)  To  sell  at  public  auction  at  the  court- 
house door,  after  thirty  days'  previous  notice,  *  *  *  to  the  highest  bid- 
der,  for  cash,  any  property,  real  or  personal,  belonging  to  the  county.  (15) 
To  direct  and  control  the  prosecution  and  defense  of  all  suits  to  which  the 
county  is  a  party.  (26)  To  do  and  perform  all  other  acts  and  things  required 
by  law,  not  in  this  title  enumerated,  or  which  may  be  necessary  to  the  full 
discharge  of  the  duties  of  the  chief  executive  authority  of  the  county  govern- 
ment," etc. 

These  provisions  constituted  the  charter  of  the  county  upon  the 
subjects  to  which  they  relate ;  and,  for  the  declared  purposes  and  ob- 
jects within  its  jurisdiction,  the  board  could  exercise  the  powers  ex- 
pressly granted  to  it,  and  those  which  were  necessarily  or  fairly  im- 
plied in  or  incident  to  them.  Bailroad  bonds  belonging  to  a  county 
are  property  upon  which  the  county  may  sue,  and  about  which  the 
board  of  supervisors  may  make  such  orders  as  it  may  deem  best  for 
the  interests  of  the  county,  with  reference  to  the  use  or  disposition  of 
the  same,  in  the  mode  prescribed  for  the  exercise  of  its  powers.  No 
orders  were  made  for  the  sale  of  the  bonds  in  the  mode  prescribed  by 
subdivision  10  of  section  4046,  supra.     The  contract  was  for  their 
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collection  by  negotiations  or  other  proceedings,  or  by  suit.  No  ques- 
tion is  made  as  to  the  power  of  the  county  to  sue.  Such  a  power 
implies  the  power  to  employ  an  agent  to  commence  and  prosecute  a 
suit,  unless  the  law  itself  has  provided  for  an  officer  whose  duty  it 
is  to  commence  and  prosecute  suits  for  the  county.  Such  an  officer 
has  been  provided  in  the  district  attorney,  whose  duty  it  is,  as  the 
legal  adviser  of  the  county,  "*  *  *  to  defend  all  suits  broaght 
against  *  *  *  his  county,  and  prosecute  *  *  *  all  actions 
for  the  recovery  of  debts,  fines,  penalties,  and  forfeitures  accruing  to 
*  *  *  his  county;"  and  to  collect  ahd  receipt  for  the  same  in  his 
official  capacity.     Subs.  3,  4,  §  4256,  Pol.  Code. 

In  Hornblower  v.  Duden,  35  Cal.  664,  it  was  held,  upon  the  au- 
tnority  of  Smith  v.  Mayor  of  Sacramento,  13  Cal.  533,  that,  while  the 
power  to  employ  other  counsel  than  the  district  attorney  to  commence 
and  prosecute  suits  for  the  county  was  not  expressly  conferred  on 
the  board  of  supervisors,  it  was  obviously  embraced  in  the  general 
power  to  do  and  perform  all  such  other  acts  and  things  as  may  be 
strictly  necessary  to  the  full  discbarge  of  the  powers  and  jurisdiction 
conferred  on  the  board,  and  in^the  power  to  controhthe  prosecution 
and  defense  of  all  suits  to  which  the  county  is  a  party. 

Accepting  that  as  a  correct  rendition  of  the  powers  conferred  on  the 
board  of  supervisors,  in  respect  to  the  prosecution  and  defense  of  suits 
to  which  the  county  may  be  a  party,  the  contract  under  consideration 
is  not  of  that  character.  The  plaintiff  does  not  allege  that  his  as- 
signors were  attorneys  or  counselors  at  law,  or  that  they  or  the  board 
of  supervisors  contracted  for  legal  services  to  be  rendered  by  them  in 
connection  with  or  independent  of  the  district  attorney.  The  subject- 
matter  of  the  action  was  the  collection  of  choses  in  action  which  be- 
longed to  the  county.  Without  obtaining  any  order  or  instructions 
from  the  board  to  sue,  the  contracting  parties  agreed  "to  commence 
a  proper  suit  or  proceeding  or  negotiation  for  the  collection  of  the 
amount  due  upon  said  bonds,  within  60  days  from  date,  and  to  faith- 
fully and  diligently  prosecute  the  same  until  a  final  judgment  or  set- 
tlement, without  any  cost  or  charge  to  the  county;  »  *  *  and 
to  accept  in  full  for  all  services  to  be  rendered  by  them,  or  attorneys 
they  may  employ  in  the  matter,  the  sum  of  50  per  cent,  upon  each  and 
every  dollar  so  collected  by  them  of  the  amounts  due  upon  said  bonds," 
etc. 

It  may  be  conceded  that  the  board  of  supervisors  had  power  to 
contract  for  the  collection  of  the  property  of  the  county;  but  in  the 
exercise  of  that  power  it  had  no  authority  to  delegate  to  others,  whom 
it  employed  for  that  purpose,  the  power  to  determine  whether  to  com- 
mence a  suit  in  the  name  of  the  county,  and  to  select  and  employ  at- 
torneys to  commence  and  prosecute  such  a  suit;  nor  to  abdicate  its 
control  of  the  prosecution  of  such  a  suit,  or  to  make  its  compromise 
or  settlement  dependent  upon  the  written  consent  of  strangers.  The 
commencement  of  a  lawsuit,  the  selection  and  employment  of  attor- 


Digitized  by 


Google 


664  PACIFIC  BEPORTEB.  [Gal. 

neys  to  commence  and  prosecute  it,  and  the  compromise  and  settle* 
ment  of  the  same,  are  acts  which  involve  the  exercise  of  judgment 
and  discretion ;  and  it  is  well  settled  that  powers  conferred  upon  a 
municipal  corporation  to  do  such  acts  cannot  be  delegated  to  others. 
Such  powers  are  in  the  nature  of  public  trusts  conferred  upon  the 
corporation  for  the  public  benefit,  and  cannot  be  vicariously  exer- 
cised. Gooley,  Const.  Lim.  204.  Hence  the  contract  in  suit  waa 
ultra  vireSj  and  the  court  below  properly  sustained  the  demurrer^ 
Judgment  affirmed. 

We  concur:     Boss,  J.;  MoEinstbt,  J. 

(67  Cal.  288) 

Estate  of  Hill,  Deceased.     (No.  8,538.) 
Filed  July  30, 1885. 

1.  SURSTIBS— RtGHTS  AGAmST  PbINOIPAL  ON  PATMKNT  OF  DsBT. 

Sureties  who  have  paid  the  p rinci par s  debt  may  recover  of  the  principal  the^ 
amount  paid,  or,  if  he  be  not  living,  may  enforce  a  claim  against  his  estate 
therefor. 

2.  BURBTIBB— JUDGICBNT    AOAmST  —  WHBTHBB  ClADC    AGAmST    PrUTCIPAL'B    Es- 

TATB. 

Sureties  against  whom  judgment  has  been  recovered  for  amount  of  defalca> 
tion  of  principal,  a  public  officer,  have  no  enforceable  demand  against  the  prin- 
cipal's estate  after  his  death,  until  such  judgment  has  been  paid  by  them. 

3.  jIdmikibtrator — Intbrbst  m  Claim  as  DisQtrALiFicATiON  to  Act  Thbrbon. 

Where  an  administrator  is  personally  interested  in  a  claim  against  his  intes- 
tate's estate,  he  is  disqualified  from  acting  thereon. 

4.  Minors— EsTOFPBL  to  Disputb  Administrator's  Account. 

Proceedings  in  a  probate  court  for  sale  of  decedent's  real  property  to  pay  an 
alleged  false  claim  will  not  operate  as  an  estoppel  of  the  heirs  of  decedent  ta 
dispute  the  correctness  of  the  administrator's  account  as  to  such  claim. 

Department  1.    Appeal  from  superior  court,  Fresno  county. 

H.  S.  Dixon  and  D.  S.  Terry,  for  appellants. 

Sayle  dt  Harris  and  Bennett  <t  Wigginton,  for  respondents. 

McEbb,  J.  This  is  an  appeal  by  the  heirs  at  law  and  distributees 
of  the  estate  of  W.  W.  Hill,  deceased,  from  a  judgment  settling  and 
allowing  the  final  account  of  the  administrator  of  the  estate,  and  from 
an  order  denying  a  new  trial.  The  principal  question  for  adjudica- 
tion ar'  les  out  of  a  claim  against  the  estate  for  $40,627.  The  claim 
was  presented  to  the  administrator  on  the  ninth  of  May,  1877,  for 
allowance  or  rejection,  and  was  allowed  by  the  administrator  and  ap- 
proved by  the  probate  judge  on  the  same  day.  In  the  course  of  ad- 
ministration payments  were  made  upon  it,  from  time  to  time,  which 
the  superior  court,  sitting  as  a  court  of  probate,  approved  and  cred- 
ited the  administrator  with  in  the  settlement  of  bis  final  account. 
This  approval  and  settlement,  it  is  contended,  were  erroneous,  because^ 
the  claim  was  one  in  which  the  administrator  was  personally  inter- 
ested, which  was  not  chargeable  against  the  estate,  and  its  allowance: 
and  the  payments  thereon  were  fraudulent  and  void. 
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The  basis  of  the  claim  is  an  official  bond  given  by  W.  W.  Hill  in 
his  life-time  as  treasurer  of  Fresno  county.  While  in  office,  Hill  died, 
intestate,  on  the  third  of  February,  1874.  After  his  death,  the  county, 
having  discovered  that  he  was,  at  the  time  of  his  death,  short  in  his 
accounts  to  the  extent  of  $56,000,  commenced  an  action  against  the 
sureties  upon  his  official  bond,  to  recover  the  amount  of  his  defalca- 
tion. The  action  was  commenced  on  the  thirtieth  of  July,  1874,  and 
on  the  sixth  of  December,  1875,  judgment  was  entered  therein  against 
the  sureties  upon  the  bond,  for  the  amounts  of  their  respective  obli- 
gations, for  which  each  was  adjudged  liable,  as  follows,  namely: 
Against  A.  H.  Burrough,  for  $1,000  and  costs;  F.  B.  Duff,  $1,000 
and  costs;  Frank  Dusy,  $500  and  costs;  William  Faymonville, 
$1,500  and  costs;  J.  G.  Hoxie,  $2,000  and  costs;  William  Ingram, 
$2,000  and  costs;  E.  Jacob,  $2,000  and  costs;  Joseph  Eincaid,  $500 
and  costs;  Alexander  Kennedy,  $2,000  and  costs ;  J.  P.  Lane,  $1,000 
and  costs;  W.  8.  Powell,  $2,500  and  costs;  Jonathan  Rea,  $5,000 
and  costs;  T.  W.  Simpson,  $2,000  and  costs;  J.  G.  Simpson,  $1,000 
and  costs;  John  Sutherland,  $20,000  and  costs;  A.  H.  Statham, 
$5,000  and  costs;  and  Justin  Esery,  $5,000  and  costs.  On  appeal 
the  judgment  was  affirmed  by  the  supreme  court,  and  the  remittitur 
was  filed  in  the  district  court  on  the  ninth  of  April,  1877. 

A.  H.  Statham,  one  of  the  sureties  upon  the  bond,  against  whom 
judgment  was  rendered  for  $5,000  and  costs,  was  the  duly-qualified 
administrator  of  the  estate.  Notice  to  creditors  of  the  estate  to  pre- 
sent their  claims  within  10  months,  as  required  by  law,  had  been  duly 
given  by  publication  of  notice,  commencing  on  the  eleventh  of  March, 
1874,  and  ending  on  the  eighth  of  April,  1874.  No  claim  upon  the 
bond  against  the  estate  was  ever  presented  by  the  county.  To  the 
action  commenced  against  the  sureties  on  th^  bond,  the  estate  was 
not  made  a  party.  The  action  was  commenced  and  prosecuted  to 
judgment  against  the  sureties  only;  and,  after  the  judgment  was 
affirmed  by  the  supreme  court,  three  of  the  sureties  on  the  bond, 
namely,  Sutherland,  Esery,  and  Morrow,  claiming  to  act  for  them- 
selves, and  as  '* trustees  and  attorneys  in  fact"  for  the  other  sureties, 
including  Statham,  who  was  also  administrator  of  the  estate,  made 
out  and  presented  to  the  administrator  a  claim  in  substance  as  fol- 
lows : 

"Estate  of  W.  W.  Hill,  deceased,  Dr.  to  Justin  Esery,  T.  W.  Simpson,  J. 
C.  Hoxie,  Alexander  Kennedy,  F.  B.  Duff,  Jonathan  Rea,  J.  P.  Lane,  Frank 
Dusy,  W.  S.  Powell,  Wm.  Ingram,  J.  G.  Simpson,  Wm.  Faymonville,  John 
Sutherland,  Elias  Jacob,  M.  J.  Church,  A.  H.  Statham,  Henry  Burrough, 
Joseph  Kincaid,  and  Jesse  Morrow,  840,627.27,  for  the  amount  of  a  judgment 
recovered  on  the  sixth  of  December,  1875,  by  the  county  of  Fresno  against 
them  as  sureties  upon  the  oflQcial  bond  of  W.  W.  Hill,  late  treasurer  of  said 
county,  for  defalcation  in  oflice,  and  affirmed,  on  appeal  to  the  supreme  court, 
the  twenty-seventh  day  of  January,  1877;  the  remittitur  from  said  court  being 
filed  in  the  court  in  which  the  judgment  was  rendered,  on  the  ninth  of 
April,  1877;  which  judgment  said  claimants  are  compelled  to  pay  on  account 
of  the  defalcation  of  said  W.  W.  Hill,  deceased,  their  principal  in  said  bond.'' 
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The  claim  was  supported  by  the  following  aflSdavit: 
"  State  of  California,  County  of  Fresno.  Jesse  Morrow,  Justin  Esery,  and 
John  Sutherland,  Sr.,  for  themselves,  and  as  the  attorneys  in  fact  for  T.  W. 
Simpson,  J.  C.  Hoxie,  Alex.  Kennedy,  P.  B.  Duff,  Jonathan  Ilea,  J.  P. 
Lane,  Frank  Dusy,  W.  S.  Powell,  William  Ingram,  J.  G.  Simpson,  William 
Faymonville,  Elias  Jacob,  M.  J.  Church,  A.  11.  Statham,  Henry  Burrougli, 
Joseph  Kincaid,  whose  foregoing  claim  is  lierewith  presented  to  A.  H.  Stat- 
ham, the  administrator  of  the  estate  of  said  deceased,  being  duly  sworn,  says, 
each  for  himself,  and  not  one  for  the  other,  that  the  amount  tiiereof,  to-wit, 
the  sum  of  840,(527.27  in  gold  coin  is  justly  due  to  said  claimants;  that  nu 
payments  have  been  made  thereon  which  are  not  credited;  and  that  there  are 
no  offsets  to  the  same,  to  the  knowledge  of  said  Justin  Esery,.  Jesse  Mor- 
row, and  Jonathan  Sutherland. 

[Signed]  "Jesse  Morrow. 

"John  Sutherland,  Sr. 
"Justin  Eseky. 
"Subscribed  and  sworn  to  before  me  this  ninth  day  of  May,  A.  D.  1877. 

[Signed]        "C.  G.  Sayle, 
[Notarial  Seal]  "  Notary  Public. " 

Thus  supported,  the  claim  was  presented  and  indorsed  as  follows: 
"No.  81.  Probate  Court,  Fresno  County.  In  the  Matter  of  the  Estate  of 
W.  W.  llill,  Deceased.  Claim  of  the  official  bondsmen  of  said  deceased  for 
$40,627.27.  The  within  claim  presented  to  A.  H.  Statham,  administrator  of 
said  deceased,  is  allowed  and  approved  for  S40.627.27,  this  ninth  day  of  May, 
1877.  [Signed]  A.  H.  Statham,  Administrator.  Allowed  and  approved  for 
840,627.27,  this  ninth  day  of  May,  1877.  [Signed]  Gillum  Baley,  Probate 
Judge.    Filed,  ninth  May,  1878.     | Signed]  A.  M.  Clark,  Probate  Clerk." 

The  claim  was  therefore  presented,  allowed,  and  approved  as  a  claim 
due  and  paj^able  by  the  estate  to  the  claimants. 

Bnt  the  evidence  proves,  beyond  a  reasonable  doubt,  that  the  claim 
was  not  for  a  demand  against  the  estate  then  due  and  payable  to  the 
claimants,  and  that  its  allowance  by  the  administrator,  as  a  claim  of 
that  character,  was  the  result  of  a  collusive  understanding  and  arrange- 
ment between  the  administrator  and  his  co-sureties  upon  the  bond 
of  the  intestate,  to  relieve  himself  and  them  from  their  obligations  on 
the  bond  at  the  sacrifice  of  the  estate;  for  the  uncontradicted  evi- 
dence shows  that  when  the  claim  was  presented  to  the  administrator 
the  sureties  had  not  paid  the  judgment.  On  the  very  day  that  the 
claim  was  made  out,  they  met  to  consider  ways  and  means  for  its  pay- 
ment. At  that  meeting  the  district  attorney  of  Fresno  county  pro- 
posed, if  they  would  pay  the  costs  in  the  case,  the  county  would  ex- 
tend time  for  payment  of  the  judgment.  That  proposal  was  accepted, 
and  for  the  purpose  of  acting  accordingly,  and  also  providing  for  the 
payment  of  the  judgment,  they  appointed  three  of  their  number, 
namely,  Sutherland,  Esery  and  Morrow,  to  act  as  "trustees  and  at- 
torneys in  fact  for  them;"  and,  by  a  power  of  attorney  which  was 
duly  executed,  acknowledged,  and  recorded,  they  empowered  them,  **for 
us,  and  in  our  names,  etc.,  and  for  our  use  and  benefit,  to  ask,  demand, 
sue  for,  recover,  etc.,  all  such  sums  of  money,  debts,  etc.,  as  are  now 
or  shall  hereafter  become  due     *     *     *     to  us  from  the  estate  of  W. 
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W.  Hill.,  deceased,  or  his  heirs  or  legal  representatives,  and  bay6,  u^e, 
and  take  all  lawful  ways  and  means,  in  our  names  or  otherwise,  for 
therecovery  thereof,  by  attachment,  etc,  or  otherwise,  *  *  ♦  and 
other  sufficient  discbarges  in  our  names  to  make,  seal,  and  deliver; 
to  bargain,  contract,  agree  for,  purchase,  receive,  and  take  lands,  tenes- 
ments,  etc.,  and  accept  seizin  and  possession  of  all  lands,  *  *  * 
and  to  lease,  *  ♦  *  bargain,  sell,  *  *  *  convey,  mortgage, 
«tc.,  lands,  etc.  Also  to  bargain  and  agree  for,  buy,  sell,  mortgage, 
etc.,  and  in  every  way  and  manner  deal  in  and  with  goods,  wares,  and 
merchandise,  choses  in  action,  and  other  property  in  possession,  that 
may  be  received  by  them  from  the  said  estate  of  W.  W.  Hill,  deceased, 
or  his  heirs  or  legal  representatives,  and  to  make,  do,  and  transact  all 
and  every  kind  of  business,  of  what  nature  or  kind  soever,  as  they  may 
deem  bene&cial  to  our  interest  in  connection  with  our  claim  against 
the  said  estate  of  W.  W.  Hill,  deceased,  his  heirs  and  legal  representa- 
tives." 

Statham,  the  administrator  of  the  estate,  attended  the  meeting, 
signed  and  acknowledged  the  power  of  attorney,  and  participated  in 
the  plan  arranged  for  the  payment  of  the  costs  to  the  district  attorney, 
and  the  ultimate  payment  of  the  judgment.  The  result  was,  the 
"trustees  and  attorneys  in  fact  of  the  sureties,"  on  the  same  day, 
borrowed  $1,248,  which  they  paid  to  the  district  attorney,  and  Stat- 
ham appropriated  for  the  same  purpose  $2,000  in  his  hands  as  ad- 
ministrator, which  being  paid  over  in  satisfaction  of  the  costs  in  the 
action,  the  claim  against  the  estate  was  made  out  by  the  "trustees," 
and  presented  to  the  administrator,  who  immediately  allowed  and  ap- 
proved it.'  The  entire  basis  of  the  claim  as  an  absolute  demand 
against  the  estate  was  this  payment.  The  appropriation  by  the  ad- 
ministrator of  $2,000  of  the  estate  for  his  individual  purposes  was  an 
unauthorized  and  illegal  act.  An  unauthorized  appropriation  of  funds 
of  an  estate  cannot  be  made  the  basis  in  whole  or  in  part  of  a  claim 
against  the  estate.  The  payment  made  by  the  sureties  on  the  judg- 
ment, therefore,  only  amounted  to  $1,248,  and  the  administrator  knew 
the  fact.  Being  examined  as  a  witness  in  his  own  behalf,  he  testified : 
"When  the  claim  was  presented  to  me,  I  knew  of  no  payment  having 
been  made  to  the  county  by  any  of  the  claimants  except  the  sum  of 
$3,248,  and  $2,000  of  that  I  paid  out  of  the  estate;  the  rest  was  paid 
by  the  trustees  of  the  claimants. "  Yet,  with  that  knowledge,  and  the 
knowledge  of  his  own  interest  in  the  claim,  he  allowed  the  claim  pre- 
sented to  him  for  $40,627.27,  as  justly  due  and  owing  by  the  estate 
to  the  claimants. 

There  is  no  doubt  that  sureties  who  are  compelled  to  pay  a  debt  of 
their  principal  have  a  legal  demand  for  reimbursement  which  they 
may  enforce  against  him  by  personal  action,  if  he  be  alive,  or  against 
his  estate,  if  he  be  dead.  But  in  either  case  reimbursement  can  only 
be  claimed  for  what  has  been  expended.  Sections  2847,  2848,  Civil 
Code.     Here  the  demand  did  not  accrue  until  after  the  death  of  the 
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principal,  and  for  any  moneys  paid  by  them  the  sureties  bad  an  abso- 
lute demand  against  the  estate  which  they  were  legally  entitled  to  en- 
force according  to  law.  But  $1,248  was  all  that  was  legally  paid  by 
them,  and  for  that  sum  no  claim  against  the  estate  was  ever  presented. 
The  unpaid  judgment  against  them  was  not  an  absolute,  provable 
claim  against  the  estate;  it  was  merely  a  possible  or  contingent  claim 
arisiqg  out  of  their  adjudicated  connection  with  the  bond  of  the  in- 
testate, which  might  never  become  absolute;  for  the  sureties  may  not 
have  been  able  to  pay  the  judgment  against  them,  and  the  judgment 
might  never  have  been  enforced.  At  all  events,  until  payment  they 
had  no  enforceable  demand  against  the  estate  for  the  amount  of  the 
judgment.     Sections  709,  1059,  Code  Civil  Proc. 

In  Pico  V.  De  la  Guerra,  18  Cal.  422,  a  claim  against  an  estate  was 
predicated  upon  a  guaranty  to  indemnify  a  surety  upon  a  promissory 
note.  Before  the  note  became  due  and  payable  the  guarantor  died, 
and  the  surety,  before  he  had  paid  the  note,  presented  a  claim  upon 
the  guaranty,  which  the  executor  allowed  and  approved;  but  the  al- 
lowance and  approval  were  held  unauthorized  and  void,  because,  as 
the  claim  against  the  estate  was  'merely  contingent  upon  payment  by 
the  surety  of  the  promissory  note  of  his  principal,  no  cause  of  action 
accrued  until  the  contingency  happened,  and  no  recovery  could  be  had 
against  the  estate  either  by  the  presentation  of  an  immature  claim, 
or  by  suit  at  law  against  the  estate.  So  it  was  in  the  proceedings 
in  hand.  The  alleged  claimants  were  liable  as  debtors  of  Fresno 
county  for  the  judgment  recovered  against  them  as  sureties  upon  the 
ofScial  bond  of  the  intestate ;  but  they  were  not  creditors  of  the  estate 
holding  an  enforceable  demand  against  it  for  the  amount  of  that  judg« 
ment,  because  they  had  not  paid  the  judgment;  and  until  payment 
thereof  they  were  not  entitled  to  proceed  against  the  estate  to  enforce 
its  payment  in  the  course  of  administration.  Besides,  as  the  admin- 
istrator himself  was  personally  interested  in  the  claim,  he  was  dis- 
qualified by  law  from  acting  upon  it.  Section  1510,  Code  Civil  Proc. 
The  minor  heirs  are  not  estopped  from  questioning  the  correctness 
of  the  administrator's  account  by  reason  of  the  proceedings  in  the 
probate  court  for  a  sale  of  the  real  property  to  pay  the  alleged  claim. 
It  results  that  the  payments  made  by  the  administrator  upon  this 
claim,  and  allowed  him  by  the  probate  court  on  the  settlement  of  his 
account,  were  erroneously  allowed. 

Judgment  and  order  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 

We  concur:     Eoss,  J. ;  McKinstrt,  J. 
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(2  Cal.  Unrep.  601) 

Bbay  V.  BuTLBB  and  others,  and  Tbbadwell,  Intervenor.    (No. 

8,987.) 

Filed  July  30, 1885. 

1.  Ikteuvention  in  Ejectment— Effect  of. 

The  effect  of  an  intervention  is  to  add  new  parties  for  the  purpose  of  deter- 
mining all  conflicting  claims  to  the  matter  in  controversy,  and  does  not  affect 
the  nature  of  the  action  at  all,  or  interfere  with  the  trial  thereof ;  and  therefore, 
where  the  plaintiff,  in  an  action  of  ejectment,  desires  a  jury  trial,  the  filing  of 
an  intervention  praying  equitable  relief  will  not  affect  such  right,  and  a  denial 
of  a  jury  is  error. 

2.  Ejectment— Intkkyentiok,  when  Allowed. 

A  person  who  does  not  claim  to  have  derived  title  from  both  plaintiff  and  de- 
fendant in  ejectment,  and  does  assert  title  in  himself  paramount  to  both,  can- 
not intervene  in  such  action.  Whether  intervention  applicable  to  ejectment 
at  all,  qwsre. 

3.  Complaint— Prayek— Amount  of  Judgment. 

Where  an  intervenor  In  an  action  prays  for  only  part  of  the  demanded  prem- 
ises, it  is  error  for  the  court  to  render  judgment  in  his  favor  for  the  whole  of  the 
same,  and  to  enjoin  the  plaintiff  from  prosecuting  or  maintaining  an  action 
therefor. 

Department  1.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco. 

E.  A.  Lawrence  and  Flournoy  dt  Mhoofiy  for  api)ellant. 

Fisher  Ames  and  Wash,  C.  Bwmett,  for.  respondent. 

McELeb,  J.  From  a  final  judgment  entered  on  the  tbirty-tirst  of 
December,  1879,  and  from  an  order  made  and  entered  on  the  twenty- 
eighthof  December,  1880,  denying  a  motion  to  vacate  and  sot  aside 
said  judgment,  the  appeal  in  this  case  has  been  taken.  The  judg- 
ment was  rendered  in  a  proceeding  of  intervention  filed  in  an  action 
of  ejectment,  brought  by  J.  W.  Reay  against  John  Butler  and  P.  H. 
Owens,  defendants,  to  recover  possession  of  a  tract  of  land  '^situate 
in  the  city  and  county  of  San  Francisco,  described  as  follows,  viz. : 
Commencing  at  a  point  8.04  chains  south  of  the  quarter  section  post 
in  the  center  of  section  7,  township  2  8.,  range  5  W. ;  thence  north 
22.54  chains;  thence  east  26.80  chains;  thence  running  north  80^ 
degs.,  east  3.08  chains ;  thence  south  24.85  chains ;  thence  west  29.44 
chains,  to  the  place  of  beginning,  containing  54.30  acres,  more  or 
less,  being  the  land  immediately  west  of  what  is  known  as  the  '*Dana 
Tract,"  and  what  was  formerly  the  San  Souci  rancho,  and  located 
near  the  Lone  Mountain  cemetery,  and  adjoining  Kilian's  and  Cul- 
ver's land;" 

The  complaint  was  tiled  on  the  twentieth  of  February,  1866.  On 
the  second  of  March,  1866,  the  defendants  appeared,  by  J.  P.  Tread- 
well,  their  attorney,  and  filed  an  answer  in  which  they  "deny  each  and 
every  the  allegation  in  the  said  complaint  contained,"  and  aver  that 
J.  P.  Treadwell  was,  **at  and  before  the  filing  of  the  complaint,  and 
still  is,  the  owner  of,  and  in  the  possession  and  occupation,  and  en- 
titled to  the  possession,  of  the  land;  and  that  they  are  in  possession 
xmder  and  by  license  from  him,  and  in  subordination  to  his  right  and 
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title,  and  not  otberwise;"  and  that  "said  Tread  well  is  ready  and  will- 
ing to  and  does  defend  this  action  as  landlord  and  owner  of  the  de- 
manded premises." 

Pending  the  action  upon  the  issues  raised  by  that  answer,  Tread- 
well,  the  attorney  of  record  for  the  defendants,  upon  the  twenty-fifth 
of  June,  1867,  applied,  in  proper  person,  for  and  obtained  an  order 
permitting  him,  in  his  own  behalf,  to  intervene  in  the  action,  and  on 
the  same  day  he  filed  his  complaint  in  intervention,  in  which  he  al- 
leged that  he  was  the  owner  and  in  possession  of  a  tract  of  land  de- 
scribed as  "all  that  part  of  the  demanded  premises  known  as  and  called 
*  Speck  Ranch,*  (and  otherwise  as  *  Treadwell's  Ranch.*)  Said  ranch  is 
situated  in  the  city  and  county  of  San  Francisco,  is  within  the  de- 
manded premises,  and  is  bounded  and  described  as  follows:  "Com- 
mencing at  the  north-west  corner  of  the  San  Souci  property,  as  called 
for,  near  ashed  there;  thence  west  7.29  chains;  thence  south  88  degs. 
10  min.,  west  11.38  chains ;  then  south  86  degs.  30  min.,  west  10.87 
<)hain8,  on  the  east,  south,  and  west,  by  a  line  running  south  from 
said  north-west  corner  17.38  chains;  thence  north  15  degs.,  west  1.65 
chains ;  thence  to  west  end  of  the  line  above  described  as  the  north- 
erly boundary  line  of  said  ranch;"  that  plaintiff  and  defendants  have 
confederated  "to  trick  him  out  of  possession  of  said  ranch,  by  means 
of  a  clandestine  suit  of  ejectment/*  founded  on  a  pretended  deed  or 
conveyance  of  said  ranch,  made  by  the  defendant  Owens  to  the  plain- 
tiff, upon  which  the  plaintiff  intends  to  rely  in  the  trial  of  the  action ; 
that  said  deed  is  a  cloud  upon  his  title;  and  that  the  claim  based 
upon  it  "is  without  right,  invalid,  and  unfounded  ;**  therefore  he  asked 
that  he  be  quieted  in  his  title  and  possession  against  said  claim,  and 
that  Reay,  the  plaintiff  in  the  ejectment,  be  forever  enjoined  from 
prosecuting  the  action,  and  from  commencing  and  prosecuting  any 
other  action  against  him  for  the  recovery  of  said  ranch. 

No  answer  was  filed  to  the  intervention  by  Butler  and  Owens.  Each 
made  default,  and  judgment  by  default  was  entered  against  them. 
Reay  filed  an  answer  containing  specific  denials  of  all  the  allegations 
contained  in  the  complaint,  and  on  the  eighth  of  February,  1868, 
moved  to  strike  out  the  intervention,  on  the  ground  that  the  proceed- 
ing was  not  applicable  in  an  action  of  ejectment.  The  motion  was 
denied,  and  he  excepted. 

The  record  shows  that  the  case  came  on  for  trial  on  the  twenty-fifth 
of  February,  1868,  before  a  jury  impaneled  and  sworn  to  try  the 
cause;  that  in  the  course  of  the  trial,  upon  motion  of  the  intervenor, 
the  court,  over  the  exception  of  the  plaintiff,  discharged  the  jury,  and 
ordered  that  the  case  be  put  upon  the  equity  calendar  for  trial  by  the 
court  sitting  without  a  jury ;  that  afterwards,  in  November,  1869,  the 
intervention  was  tried  and  submitted;  that  no  decision  was  rendered 
until  the  fourteenth  of  April,  1873,  when  findings  for  the  intervenor 
were  ordered  to  be  "drawn  and  submitted  for  settlement;**  that  the 
findings  were  not  settled  until  the  thirty-first  of  December,  1879, 
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when  they  were  filed,  and  upon  them  a  decree  was  entered  on  the 
same  day,  adjudging  that,  "at  the  time  the  action  of  ejectment  was 
commenced,  the  intervenor  was  and  still  is  the  owner  of  the  land  de- 
scribed in  the  complaint,  and  complaint  in  intervention,  and  neither 
the  plaintiif  nor  either  of  the  defendants,  Butler  or  Owens,  had  or 
have  any  right  or  title  thereto,  and  the  facts  as  to  the  possession  and 
title  entitles  the  intervenor  to  a  decree  quieting  him  in  his  title  and 
possession  to  the  said  land  in  question  against  the  plaintiff;"  and 
"that  the  plaintiff,  J.  W.  Eeay,  be,  and  is  hereby,  perpetually  en- 
joined from  further  prosecuting  his  complaint  in  ejectment  in  this 
case,  and  from  all  further  proceedings  therein  in  this  cause,  and  from 
bringing  and  prosecuting  any  other  action  of  ejectment  for  the  Speck 
ranch,  the  land  in  the  complaint,  and  the  complaint  of  intervention 
described  against  the  intervenor's  servants  or  tenants  by  collusion 
with  them  not  to  inform  the  intervenor  thereof." 

The  contention  which  is  made  on  the  appeal  is  that  the  court  be- 
low erred  in  (1)  denying  the  motion  to  strike  out  the  intervention ; 
(2)  discharging  the  jury  impaneled  and  sworn  to  try  the  case,  and 
refusing  to  try  the  original  action;  (3)  ordering  the  case  to  be  sub- 
mitted upon  the  issues  joined  in  the  intervention  only ;  and  (4)  deny- 
ing the  motion  to  set  aside  the  decision  and  judgment  announced 
therein.  This  contention  involves  the  regularity  of  the  proceedings 
in  intervention,  and  the  right  of  intervention  in  an  action  of  eject- 
ment. 

'  Assuming  that  the  right  existed,  we  think  that  the  plaintiff  in  eject- 
ment was  entitled  to  a  trial  of  the  issues  joined  between  himself  and 
the  defendants,  and  that  he  had  a  right  to  a  trial  by  jury.  Section 
153,  Pr.  Act;   Weber  v.  Marshall,  19  Cal.  447. 

The  statute  under  which  the  intervention  was  inaugurated  required 
that  the  complaint  be  filed  before  or  after  the  joinder  of  issue  in  the 
original  action,  and  at  such  a  time  as  would  not  interfere  with  or  de- 
lay the  trial  thereof.  Section  660,  Pr.  Act;  ^Hocker  v.  Kelley,  14 
Gal.  164.  And  after  joinder  of  issue  in  the  intervention  in  the  action, 
it  was  made  the  duty  of  the  court  to  try  and  decide  both  issues  at  the 
same  time.  Section  662  of  the  Practice  Act  (St.  1874.  p.  73)  de- 
clared that  "the  court  shall  determine  upon  the  intervention  at  the 
same  time  that  the  action  is  decided."  Intervention  under  the  stat- 
ute, therefore,  merely  results  in  the  addition  of  a  new  party  or  new 
parties  to  an  original  action  for  the  purpose  of  hearing  and  deter- 
mining, at  the  same  time,  all  conflicting  claims  which  may  be  made 
to  the  subject-matter  in  litigation.  It  was  not  intended  to  change 
the  nature  and  character  of  the  action  itself,  or  to  stop  the  machinery 
of  a  trial  thereof.  The  denial  of  the  right  of  the  plaintiff  to  a  jury 
trial  was  therefore  erroneous,  and  the  discharge  of  the  jury  which 
had  been  impaneled  and  sworn  to  try  the  action  was  irregular.  Be- 
sides, the  intervenor  did  not  claim  a  right  to  the  demanded  premises 
in  conflict  with  the  right  of  entry  asserted  by  the  plaintiff  in  the  ac- 
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tion  of  ejectment  against  the  defendants.  In  his  complaint  he  al- 
leges that  he  is  ''owner  and  in  possession  of  all  that  part  of  the  de- 
manded premises  known  as  and  called  *  Speck  Banch/  (and  otherwise 
as  'Tread weirs  Ranch/)"  which  "is  within  the  demanded  premises." 
He  thus  asserted  a  right  to  only  part  of  the  demanded  premises,  bat 
the  court  adjudged  him  to  be  the  absolute  owner  of  aU  the  demanded 
premises,  and  perpetually  enjoined  the  plaintiff  from  prosecuting  his 
action,  and  from  ever  thereafter  maintaining  any  other  action  for  the 
same  land.  This  was  error.  Hayes  v.  Martin,  45  Cal.  659.  More- 
over,  the  intervener  admitted,  because  he  alleged  that  he  was  in  the 
Actual  possession  of  all  the  land  which  he  claimed,  under  paramount 
title  to  it.  He  was  therefore  vested  with  complete  proprietorship; 
and  neither  between  him  and  the  plaintiff  in  the  action,  nor  between 
him  and  the  defendants,  was  there  any  conflicting  claim  as  to  the 
possession.  The  plaintiff  claimed  no  right  of  entry  against  him, 
and  he  claimed  no  right  of  entry  against  the  plaintiff  nor  against  the 
defendants.  Ejectment  was  brought  against  the  defendants  only; 
and  they,  having  appeared  by  an  attorney,  with  whom  there  could 
have  been  no  collusion,  because  he  was  the  intervener  himself,  de- 
nied the  ri^ht  of  the  plaintiff  to  possession,  and  admitted  possession 
in  themselves  as  licensees  of  their  landlord,  the  intervener.  The 
right  of  possession  was,  therefore,  the  only  matter  at  issue  between 
them  and  the  plaintiff.  No  ejectment  is  maintainable  where  a  plain- 
tiff has  not  a  legal  right  of  entry  against  defendants  named  in  the 
action.  The  intervener  was  not  named  as  a  party.  He  was  not,  there- 
fore, connected  in  any  way  with  the  matter  at  issue  between  the  par- 
ties. He  did  not  claim  to  have  derived  title  to  the  demanded  prem- 
ises from  either  the  plaintiff  or  defendants,  or  either.of  them;  and  he 
did  claim  to  be  in  actual  possession  and  vested  with  title  paramount 
to  both.  In  ejectment,  a  person  who  is  no  way  connected  with  the 
right  of  possession  asserted  by  the  plaintiff  or  the  defendant,  but,  on 
the  contrary,  alleges  title  in  himself  paramount  to  both,  has  no  right 
of  intervention.     Porter  v.  Oarriasino,  51  Cal.  559. 

Upon  the  allegations  of  his  complaint  the  intervener  had  no  cause 
of  intervention.  The  alleged  facts  may  have  constituted  a  direct 
cause  of  action  in  equity  under  section  254,  Prac.  Act,  independ- 
ent of  the  ejectment  suit.  Intervention  was  therefore  unnecessary, 
because,  as  the  intervener  had  appeared  as  attorney  for  the  defend- 
ants, he  could  have  defended  the  action  for  them ;  or,  if  it  were  possi« 
ble,  under  the  circumstances  of  his  appearance  as  their  attorney,  to 
have  presumed  collusion  between  the  plaintiff  and  his  clients  as  his 
tenants,  he,  as  landlord,  could  have  had  himself  substituted  as  a  co- 
defendant  with  them,  or  as  a  defendant  in  their  stead.  Dutton  v. 
Warskauer,  21  Cal.  619;  Valentine  v.  Mahoney,  37  Cal.  389.  Other- 
wise, having  no  personal  connection  with  the  question  at  issue  in  the 
case,  there  was  no  way  in  which  he  could  be  prejudiced  or  his  rights 
affected  by  any  judgment  therein,  unless  in  assuming  the  defense  he 
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himself  put  the  title  in  issue.  Russell  v.  Mallon,  38  Cal.  259;  Val- 
entine V.  Mahoney^  supra.  And  that  being  the  case,  the  right  of  in- 
tervention was  inapplicable.     Horn  v.  Volcano  Water  Co.  13  Cal.  62- 

Whether  intervention  is  applicable  at  all  to  an  action  of  ejectment 
it  is  not  necessary  in  this  case  to  determine.  As  we  have  already 
announced,  where  a  person  does  not  claim  to  have  derived  title  from 
the  plaintiff  or  defendant  in  the  action,  and  does  assert  title  in  him- 
self .paramount  to  both  plaintiff  and  defendant,  there  can  be  no  inter- 
vention. •  Porter  v.  Oarrissino,  supra. 

Judgment  and  order  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 

Ross  and  McKinstry,  JJ.,  concurring.  We  concur  in  the  judg- 
ment, and  in  what  is  said  by  Mr.  Justice  MgKee  down  to  the  words 
"moreover,  the  intervenor  admitted,"  etc.  We  also  agree  that  the 
facts  stated  in  the  complaint  of  Tread  well  are  insufficient  to  show  a 
cause  of  intervention  on  his  part  in  the  action  of  ejectment. 


(67  Cal.  246) 

Wbihb  and  others  v.  Statham  and  others.     (No.  8,255.) 

Filed  July  30,  1885. 

1.  AdMINTSTRATOR— LlABTLITY  FOR  FRAUDULENT  SALE  OF  LAKD. 

Ad  executor  or  admluistrator,  who  fraudulently  sells  the  defendant's  realty, 
is  liable  in  damages  in  double  the  value  of  the  land  sold,  such  damages  being 
recoverable  in  an  action  by  the  person  having  an  estate  of  inheritance  therein, 
but  they  are  not  recoverable  from  the  sureties  on  the  bond  of  such  executor  or 
administrator.     Code  Civil  Proc.  Cal.  $  1572. 

2,  ADMINt8TRAT0R*8  OR  ExKCnTOR'S  BOND — ACTION  ON. 

No  action  is  maintainable  on  the  bond  of  an  executoror  administrator,  to  re- 
cover for-his  neglect  or  misconduct  in  the  sale  of  decedent's  realty,  unless  the 
estate  has  sulfered  damage  thereby ;  and  where  it  appears  the  land  was  sold  for 
its  full  value,  it  is  presumed  that  no  damage  was  suffered ;  and  regarding  any 
mismanagement  of  the  proceeds,  the  party  will  be  left  to  his  remedy  in  the  pro- 
bate court. 

Department  1.     Appeal  from  superior  courts  coanty  of  Fresno. 

H.  S.  Dixon,  for  appellant. 

SayU  dt  Harris,  for  respondent. 

Boss,  J.  The  complaint,  a  demurrer  to  which  was  sustained  by  the 
court  below,  alleges,  among  other  things,  the  decease  of  Wm.  W.  Hill, 
the  appointment  of  an  administratrix  of  his  estate,  the  statutory  pub- 
lication of  notice  to  creditors,  the  expiration  of  the  statutory  time  for 
the  presentation  of  claims  against  the  estate,  the  payment  of  all  claims 
against  it,  "except  for  some  inconsiderable  sums  which  may  have  been 
due  for  expenses  of  administration,"  the  then  marriage  of  the  admin- 
istratrix, which  operated  a  revocation  of  her  letters,  the  subsequent 
appointment  of  the  defendant  Statham  as  administrator,  the  execu* 
tion  of  his  bond  as  such  administrator,  with  the  defendants  Morrow, 
Sutherland,  and  Morgan  as  sureties  thereon,  the  qualification  of  the 
administrator,  his  subsequent  entry  upon  the  duties  of  the  trust,  and 
his  receipt  of  real  and  personal  property  of  the  estate  of  large  value, 
v.7p.no.l2— 43 
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and  then  charges,  in  suhstance,  that  defendant  Statham  did  "fraud- 
ulently sell  all  the  real  property  of  the  decedent,"  in  that  he  did,  on 
the  ninth  of  May,  1877,  enter  into  a  fraudulent  scheme  and  conspir- 
acy with  certain-named  persons,  including  two  of  the  sureties  on  his 
bond  as  administrator,  whereby  those  persons,  through  three  of  their 
number,  should  make,  swear  to,  and  present  to  Statham,  for  allow- 
ance as  administrator,  a  pretended  claim  against  the  estate  in  the 
sum  of  $40,627.27,  in  which  Statham  was  interested  to  the  extent  of 
$5,000,  and  whereby  Statham,  as  administrator,  should  allow  the  claim 
in  the  full  amount  for  the  joint  benefit  of  the  parties  interested,  and 
that  by  representing  to  the  probate  judge  by  affidavits  that  the  amount 
of  the  claim  was  justly  due  to  the  claimants,  procured  the  approval 
thereof  by  the  probate  judge;  that  pursuant  to  such  fraudulent  scheme 
the  claim  was  presented  to  and  allowed  by  the  administrator,  Stat- 
ham, he  then  '*well  knowing  that  the  same  and  the  whole  thereof  was 
then,  and  long  prior  thereto  had  been,  barred  by  the. statutes  of  lim- 
itation in  such  case  made  and  provided,''  and  also  by  the  judge  of 
probate ;  that  in  further  pursuance  of  the  alleged  fraudulent  scheme, 
*'and  finding  that  proceedings  previously  taken  by  him  in  said  pro- 
bate court  for  sales  by  him  previously  made  to  C.  G.  Sayle  and  Will- 
iam Glenn  of  all  of  the  real  property  of  said  estate  for  the  purposes 
aforesaid  were  not  legal,  and  passed  no  title  to  said  parcel  No.  1,  (of 
land,)  especially  to  said  agents  and  attorneys,  who  then  attempted  to 
hold  such  title  for  and  on  his  behalf,  and  for  said  other  pretended 
claimants,"  the  defendant  Statham,  as  administrator,  subsequently 
presented  to  the  probate  court,  having  jurisdiction  of  the  estate,  a  pe- 
tition praying  for  an  order  of  sale  of  the  real  property  of  the  estate 
for  the  purpose  of  paying  the  debts  of  the  estate,  and  the  costs  and  ex- 
penses of  administration,  and  that  such  proceedings  were  had  thereon 
as  that  on  the  twenty-fifth  of  February,  1878,  the  probate  court  made 
an  order  authorizing  defendant  Statham  to  sell  the  real  property  of 
the  estate  for  the  purposes  stated  in  the  petition  for  sale;  that  the 
proceedings  in  relation  to  such  sales  were  in  accordance  with  the  pro- 
visions of  the  statute  regulating  such  matters,  in  so  far  as  mere  pro- 
cedure was  concerned,  but  that,  as  a  matter  of  fact,  there  were,  at  the 
time  of  the  presentation  of  the  petition,  and  at  the  time  of  the  mak- 
ing of  the  order  of  sale,  no  valid  debts  or  claims  against  the  estate, 
except  for  expenses  of  administration,  and  that  the  amount  of  those 
were  exaggerated  in  the  petition;  that  at  the  time  of  making  the  order 
for  the  sale  of  the  real  property  of  the  estate,  the  probate  judge  re- 
quired the  defendant  Statham,  as  administrator,  to  execute  an  addi- 
tional bond  for  the  faithful  discharge  of  the  duties  of  his  trust,  which 
he  did,  with  the  defendants  Morrow,  Faymonville,  Esery,  and  Goforth 
as  his  sureties  thereon;  that  under  the  order  of  sale,  and  in  further 
pursuance  of  the  fraudulent  scheme,  defendant  Statham,  as  adminis- 
trator, "did,  prior  to  the  twenty-second  day  of  March,  1878,  receive 
a  bid  from  said  Glenn,  which  bid,  save  so  far  as  said  parcel  No.  2  is 
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concerned,  was,  as  said  defendant  Statham  then  well  knew,  so  made 
in  the  interest  alone  of  himself  and  said  other  pretended  claimants, 
tvnd  in  order  to  protect  their  title  thereto  then  held  for  them,  includ- 
ing himself,  said  Statham,  by  their  said  agents  and  attorneys,  for  the 
whole  of  said  real  property,. for  and  in  the  sum  of  $5,068  for  said  par- 
cel No.  1,  and  $1,SS0  for  said  parcel  No.  2,  and  did,  on  said  twenty- 
second  day  of  Marcb,  1878,  make  and  file  his  return  of  such  sales  to 
said  probate  court,  upon  which  he  caused  to  be  had  such  legal  and 
proper  proceedings  that  thereafter,  on  the  fourth  day  of  April,  1878, 
he  did,  for  the  purposes  and  in  behalf  of  the  persons  aforesaid,  in- 
<;luding  himself,  procure  from  said  probate  court  an  order,  that  day 
duly  made  and  entered,  confirming  said  sales,  and  directing  him  as 
such  administrator  to  convey  said  lands  to  said  Glenn,  whereupon,  on 
the  same  day,  he  did,  as  such  administrator,  execute,  acknowledge, 
and  deliver  to  said  Glenn  a  conveyance  of  all  said  lands,  who,  upon 
the  same  day,  did  execute,  acknowledge,  and  deliver  to  said  agents 
ttnd  attorneys,  for  said  pretended  claimants,  all  the  lands  described 
in  said  parcel  No.  1,  and  also  gave  his  note  for  $1,880,  the  purchase 
money  for  said  parcel  No.  2,  and  his  mortgage  on  the  lands  described 
in  said  parcel  No.  2,  to  said  Statham,  as  such  administrator,  who  there- 
upon applied  the  same  to  said  pretended  claim;"  that  the  real  prop- 
erty so  sold  was,  at  the  time  of  sale,  ever  since  has  been,  and  now  is, 
of  the  value  of  $6,984,  the  amount  for  which  it  was  sold,  as  we  un- 
derstand the  averment  of  the  complaint. 

The  complaint  contains  the  further  averment  "that  all  said  real 
property  has  passed  into  the  hands  of  innocent  purchasers  for  value 
without  notice  of  said  frauds;"  that  the  averments  hereinbefore  re- 
ferred to  with  respect  to  the  fraudulent  practices,  as  to  the  party  veri- 
fying the  complaint,  are  made  on  information  and  belief;  that  the 
facts  constituting  the  alleged  frauds  did  not  come  to  the  knowledge  of 
the  plaintiffs  until  March  14,  1881,  and  "that  by  said  unlawful  and 
fraudulent  sales  of  said  real  property  plaintiffs  are  and  have  been 
damaged  in  a  large  sum  of  money,  to-wit,  $13,896," — being  double 
the  amount  of  the  alleged  value  thereof, — the  action  being  based,  as 
said  by  plaintiffs'  counsel,  upon  section  1572  of  the  Code  of  Civil  Pro- 
cedure, which  reads: 

"Any  executor  or  administnitor  who  fraudulently  sells  any  real  estate  of  a 
decedent  contrary  to,  or  otiierwise  than  under,  the  provisions  of  this  chapter,  is 
liable  in  double  the  value  of  the  land  sold,  as  liquidated  damages,  to  be  re- 
covered in  an  action  by  the  person  having  an  estate  of  inheritance  therein." 

Counsel  is  mistaken  in  supposing  that  this  section  authorizes  the 
recovery  upon  the  bond  of  the  administrator.  The  preceding  one, 
section  1571,  provides  for  an  action  upon  the  bond  in  case  of  neglect 
or  misconduct  in  the  proceedings  of  the  executor  in  relation  to  any 
sale.     It  reads : 

"If  there  is  any  neglect  or  misconduct  in  the  proceedings  of  the  executor 
in  relation  to  any  sale,  by  which  any  person  interested  in  the  estate  suffers 
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any  damage,  the  party  aggrieved  may  recover  the  same  in  an  action  upon  the 
bond  of  the  executor  or  administrator,  or  otherwise. " 

And  this  is  followed  by  tl^e  provisions  of  section  1572  which  make 
the  executor  or  administrator,  as  the  case  may  be,  who  fraudulently 
sells  any  real  estate  of  a  decedent, — but  not  the  sureties, — liable  in 
double  the  value  of  the  land  sold,  as  liquidated  damages,  to  be  recov- 
ered in  an  action  by  the  person  having  an  estate  of  inheritance 
therein.  It  is  evident,  therefore,  that  section  1572  of  the  Code  of 
Civil  Procedure  affords  no  warrant  for  an  action  upon  the  bond  of  the 
administrator  for  the  recovery  of  double  the  value  of  the  land  alleged 
to  have  been  fraudulently  sold  by  the  administrator.  Nor  does  the 
complaint  in  question  contain  sufficient  averments  to  entitle  the  plain- 
tiffs to  recover  under  the  provision  of  section  1571,  supra.  The  right 
there  given  (upon  the  bond)  is  to  any  person  interested  in  the  estate 
who  ** suffers  damage."  The  complaint  contains  no  averment  with  re* 
spect  to  any  proceedings  in  the  probate  court  having  jurisdiction  of 
^he  estate  of  the  deceased.  Hill,  subsequent  to  the  confirmation  of  the 
sale  of  the  land,  but  does  show,  affirmatively,  that  the  land  was  sold 
for  its  full  value,  to- wit,  $6,948.  Presumptively,  of  course,  the  pro- 
bate court  has  required  or  will  require  the  administrator  to  make 
proper  disposition  of  the  money.  If  it  properly  belongs  to  the  plain- 
tiffs in  the  present  suit  it  will  doubtless  go  to  them  under  the  decree 
of  the  probate  court.  If,  under  the  decree  of  distribution,  they  should 
be  awarded  the  money  realized  on  the  sale  of  the  land,  shown  by  the 
complaint  in  the  present  action  to  have  been  its  true  value,  they 
would  not  be  pecuniarily  damaged  by  the  alleged  misconduct  of  the 
administrator,  and  cannot  recover  the  same  amount  in  another  and 
independent  action.  In  so  far  as  the  complaint  here  shows,  the  remedy 
of  the  plaintiffs  is  in  the  probate  court. 

Judgment  affirmed. 

We  concur :     McKinstry,  J. ;  McKeb,  J. 

(67  Cal.  256) 

Walton  v.  Karnes.     (No.  9,136.) 

Filed  July  30, 1885. 

Trust— Contract  for  PDncHASB  of  Land— Advance  of  Purchase  Monbt  — 
Resultino  Trust— Statute  of  Frauds 

Ad  oral  agreement  to  advance  for  another  certain  money,  to  be  used  inpay- 
ment of  the  purchase  price  of  land  for  the  latter,  the  former  taking  the  con- 
veyance in  his  own  name  as  security  for  his  advances,  will  create  a  resulting 
trust  in  his  favor,  to  the  extent  of  his  advances,  and  will  not  be  void  under  the 
statute  of  frauds. 

Department  1.     Appeal  from  superior  court,  Fresno  county. 
Campbell  dt  Hinds,  for  appellant. 

Bennett  d  Wigginton  and  E.  D.  Edwards,  for  respondent. 
McEeb,  J.     This  case,  as  presented  by  the  record,  is  this :     By  a 
verbal  arrangement  between  plaintiff  and  defendant  in  the  action. 
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entered  into  pending  a  contest  between  the  plaintiff  and  other  per- 
sons, before  the  land  agent  of  the  Southern  Pacific  Railroad  Com- 
pany, for  the  right  to  parobase  from  the  company  the  south-west  quar- 
ter of  section  8,  township  14  S.,  range  22  E.,  M.  D.  base  and  meridian, 
the  defendant  agreed,  "if  the  contract  of  sale  should  be  awarded  plain- 
tiff, to  advance  for  him  the  money  necessary  to  make  the  first  pay- 
ment upon  the  land,  and  the  plaintiff  agreed  to  repay  the  defendant 
the  moneys  advanced  by  him  for  that  purpose,  with  interest  at  1^  per 
cent,  per  mouth  from  the  date  of  the  advances  until  paid,  and  to  se- 
cure their  payment  by  causing  the  contract  of  sale  to  be  issued  in  the 
name  of  the  defendant,  to  be  held  by  him  until  repayment,  when  the 
contract  was  to  be  assigned  to  the  plainliff." 

The  right  to  purchase  was  awarded  to  the  plaintiff,  and  on  the  fif- 
teenth of  December,  1881,  defendant  advanced  for  him  the  sum  of 
$492,  as  the  first  payment  of  the  purchase  money  of  the  land.  At 
plaintiff's  request  the  contract  of  sale  was  made  in  the  name  of  the 
defendant,  and  delivered  to  him.  Twelve  months  after  the  transac- 
tion of  purchase,  another  payment  for  interest  in  advance  becoming 
due  on  the  contract,  defendant,  at  plaintiff's  request,  advanced  it  for 
the  plaintiff  upon  the  same  terms  as  to  interest  and  security.  These 
advances,  and  the  interest  thereon,  aggregated  the  sum  of  $895. 
This  sum  the  plaintiff,  on  the  twenty-second  of  January,  1883,  tend- 
ered to  the  defendant,  with  the  request  for  the  assignment  of  the  con* 
tract.  The  defendant  refused  to  accept  the  money,  or  to  assign  the 
contract,  and  he  contends  that  he  had  the  right  to  do  so,  because,  as 
the  verbal  agreement  between  him  and  the  plaintiff  related  to  real  prop- 
erty, it  was  void.  But  it  is  not  void;  because,  as  the  contract  of  sale 
was  taken  by  the  defendant  as  security  for  repayment  of  the  advances 
made  by  him  for  the  plaintiff  in  purchasing  the  land,  a  resulting  trust 
in  the  land  was  created  to  the  extent  of  the  advances.  Section  853 
of  the  Civil  Code  declares : 

"When  a  transfer  of  real  property  is  made  by  one  person,  and  the  consider- 
ation thereof  is  paid  by  or  for  another,  a  trust  is  presumed  to  result  in  favor 
of  the  person  by  or  for  whom  such  payment  was  made." 

Where  a  resulting  trust  exists,  the  statute  of  frauds  has  no  appli- 
cation.    Millard  v.  Hathaway^  27  Cal.  139. 
Judgment  and  ordered  affirmed 

I  concur :    Boss,  J. 

McKiNSTRY,  J.  I  concur.  As  I  understand  the  transaction,  the 
plaintiff  paid  the  whole  of  the  purchase  money  which  was,  in  fact, 
paid.  The  money  was  loaned  by  the  defendant  to  the  plaintiff,  and 
the  former  paid  it  to  the  railroad  company  as  agent  of  the  latter.  The 
case  is  not  affected  by  the  circumstance  that  other  payments  may  re- 
main to  be  made  on  the  contract.  Certainly  the  defendant  is  in  no 
better  position  than  if  he  had  actually  made  all  the  other  payments 
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himself.  Although  a  verbal  agreement  by  A.  to  purchase  land  for  B. 
may  not  be  given  in  evidence  to  establish  a  resulting  trust  where  the 
entire  purchase  money  has  been  paid  by  A.,  and  the  conveyance  taken 
in  his  name,  yet,  if  any  part  of  the  purchase  money  is  shown  to  have 
been  paid  by  fi.,  a  verbal  agreement  may  then  be  proved  which  shall 
have  the  effect  to  deprive  A.  of  all  beneficial  interest  in  the  purchase, 
and  to  clothe  the  entire  estate  in  his  hands  with  a  trust  in  favor  of 
B.     Hidden  v.  Jordan,  21  Cal.  92. 


(67  Cal.  261) 


) 

Ex  parte  Tittel,  on  Habeas  Corpus.     (No.  20,086.) 

Filed  July  31, 1885. 

Habbas  Corpus— Judombnt— Contempt. 

On  a  procueding  for  contempt  against  a  judgment  debtor  for  failure  to  com- 
ply with  the  provisions  of  the  judgment,  it  is  sufficient  answer,  on  the  hearing 
of  the  contempt  proceeding  to  such  charge,  by  a  person  not  a  party  to  the  suit, 
that  the  judgment  has  been  satisfied  by  the  plaintiff  on  the  record. 

Department  2.     Application  for  habeas  corpus. 

Robert  Ashy  for  petitioner. 

By  the  Court.  When  this  proceeding  was  commenced,  satisfac- 
tion of  the  judgment  had  been  filed  by  an  assignee  of  the  judgment, 
one  Henry  Huber,  and  entered  of  record.  Before  thai  time  the  as- 
signee had  filed  his  assignment  from  plaintiff  with  the  clerk  of  the 
court,  entitled  in  the  case  of  Lichtnock  v.  Tittel,  and  with  the  papers 
iu  that  case.  This  assignment  authorized  the  assignee  Huber  to  pros- 
ecute the  suit  above  entitled,  to  collect  the  judgment  and  receipt 
therefor,  and  to  enter  satisfaction  thereof  in  the  name  of  the  assignor 
or  otherwise,  as  he  shall  deem  proper.  Subsequently,  on  the  day  the 
order  on  defendani  to  show  cause  why  he  should  not  be  adjudged 
guilty  of  contempt  in  not  obeying  the  judgment  of  the  court  was 
made,  a  satisfaction  piece  of  the  same  judgment  was  signed,  acknowl- 
edged, and  filed  by  Huber  and  Lichtnock.  So  when  the  proceeding 
was  commenced,  and  when  the  motion  to  punish  for  contempt  was 
heard,  the  record  showed  that  the  judgment  was  satisfied  and  no 
longer  existed. 

This  proceeding  is  prosecuted  by  one  C.  W.  Cramer,  who  claims 
to  be  an  assignee  prior  to  Huber.  Here,  when  the  motion  to  commit 
was  heard,  was  a  satisfaction  of  the  judgment  by  the  plaintiff  in  the 
action,  on  file  and  of  record.  This  is  a  sufiScient  answer  to  the  charge 
of  contempt  by  a  person  not  a  party  to  the  suit,  claiming  under  an 
alleged  prior  assignment,  the  priority  of  which  is  disputed. 

The  petitioner  is  entitled  to  his  discharge;  and  it  is  so  ordered. 
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(67  Cal.  262) 

Smith  and  others  t;.  Cunningham.     (No.  9,670.) 

Filed  August  1,  1885. 

Adyersb  Possession— Right  to  Growing  Crop— Replevin. 

Replevin  will  not  lie  against  person  in  adverse  possession  of  land  for  grow- 
ing or  harvested  crop,  raised  during  sucli  possession,  at  the  suit  of  another 
claiming  the  title  to  the  land,  as  replevin  cannot  be  made  the  vehicle  for  test- 
ing the  title  to  land. 

Department  1.     Appeal  from  superior  court,  San  Joaquin  county. 

W.  L.  Dudley,  for  appellant. 

Geo.  E,  McStay,  for  respondent. 

Searls,  Commissioner.  This  action  was  brought  to  recover  a  quan- 
tity of  hay,  or  its  value.  Plaintiffs  had  judgment.  Defendant  moved 
for  a  new  trial,  which  was  refused,  and  the  cause  comes  up  on  appeal 
from  the  judgment  and  order  denying  the  motion  for  a  new  trial.  In 
October,  1882,  plaintiff  Mary  V.,  Smith  entered  upon  the  N.  W.  ^  of 
section  17,  township  2  N.,  range  9  E.,  M.  D.  M.,  in  good  faith  as  a 
pre-emption  claimant,  claiming  the  right  to  pre-empt  the  same  under 
the  laws  of  the  United  States,  and  has  ever  since  occupied  and  culti- 
vated, and  has  been  continuously  in  the  actual  and  exclusive  posses- 
sion of,  said  land,  in  good  faith  as  such  pre-emption  claimant,  holding 
the  same  adversely  to  ail  other  persons.  While  thus  in  the  actual, 
exclusive,  and  adverse  possession  of  the  land,  she  and  her  tenant,  W. 
F.  Smith,  plowed  the  land  and  sowed  it  in  wheat,  which  they  cut  and 
made  into  the  hay  which  the  defendant,  as  the  sheriff  of  San  Joaquin 
county,  levied  upon,  under  a  writ  o4  attachment  duly  issued,  etc., 
against  the  property  of  J.  Wright  Johnson.  At  the  date  of  the  entry  of 
Mary  Y.  Smith  upon  the  land  in  question,  said  J.  Wright  Johnson 
was  and  still  is  the  holder  of  the  legal  title  to  said  land.  J.  Wright 
Johnson,  though  the  legal  owner  of  the  land  in  question,  could  not 
have  maintained  an  action  to  recover  the  hay.  Plaintiffs  were  in  the 
possession  of  such  land,  holding  the  same  adversely  to  said  Johnson ; 
had  cultivated,  planted,  raised,  and  harvested  the  crop  while  so  hold- 
ing adversely.  In  such  case  it  is  settled  an  action  of  replevin  will 
not  lie.  Such  action  cannot  be  made  the  vehicle  for  testing  the  title. 
Pennyhecker  v.  McDougal,  46  Cal.  661;  Martin  v.  Thompson,  62  Cal. 
618.  Having  no  such  title  to  the  hay  as  would  support  an  action  for 
its  recovery,  it  was  not  subject  to  seizure  by  the  sheriff  as  Johnson's 
property  at  the  suit  of  his  creditor.  This  view  of  the  case  was  taken 
by  the  court  below,  and  rendered  it  unimportant  to  determine  as  to 
the  validity  of  the  writ  of  attachment  under  which  the  defendant,  as 
sheriff,  levied  upon  the  property.  If  regular,  it  could  not  justify  him 
in  taking  plaintiff's  property;  and  if  irregular,  he  was  in  no  worse 
position. 

The  errors  assigned  upon  the  action  of  the  court  in  the  admission 
of  testimony,  so  far  as  supported  by  the  record,  are  without  merit. 
We  find  no  error  in  the  record,  and  the  judgment  should  be  aflSrmed. 
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We  concur:     Belcher,  C.  C,  and  Foote,  C. 

By  the  Court.     For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  affirmed. 


(e?  Cal.  268) 

Pico  v.  Cohn  and  others.     (No.  9,665.) 

Filed  July  30,  1885. 

1.  New  Triai#— Errors  of  Llw  not  Specified,  Waiver  of. 

Where,  on  motion  for  a  new  trial,  the  notice  states  that  the  motion  will  be 
made  on  the  ground  of  errors  of  law  occurring  at  the  trial,  and  no  errors  are 
specified,  the  court  will  presume  that  they  were  disregarded.  Gal.  Code  Civil' 
Proc.  ♦  659,  sub.  3. 

2.  Inbufficienct  of  Evidence  as  Ground  for  New  Trial  — Discretion  oi^ 

Court. 

Where  a  motion  for  a  new  trial  is  made  on  the  ground  of  insufficiency  of  the 
evidence  to  justify  the  verdict  or  decision,  it  is  addressed  to  the  sound  legal  dis- 
cretion of  the  court ;  and  if  a  new  trial  is  granted  thereon,  the  supreme  court, 
on  appeal,  will  not  reverse  the  order  unless  it  appear  that  there  has  been  a 
manifest  abuse  of  such  discretion. 

In  bank.     Appeal  from  superior  court,  county  of  Los  Angeles. 

Olassell,  Smith  <k  Patton  and  Graves  d:  Chapman,  for  appellants. 

Brunson  dt  Wells  and  R.  H.  Chapm^an,  for  respondent. 

Thornton,  J.  This  is  an  appeal  f  ron  an  order  granting  the  motion 
of  defendants  for  a  new  trial.  The  notice  of  the  motion  for  a  new 
trial  stated  that  it  would  be  made  on  errors  of  law,  and  the  insuffi- 
ciency of  the  evidence  to  justify  the  decision.  As  the  errors  of  law 
were  not  specified  as  directed  by  the  Code,  we  must  presume  that  they 
were,  in  accordance  with  the  statute,  (Code,  Civ.  Proc.  §  659,  sub.  3,) 
disregarded.  The  ground  of  insufficiency  of  evidence  alone  remains. 
On  the  hearing  of  the  above  motion,  the  court,  on  the  twenty- fourth 
of  May,  1884:,  made  an  order  granting  it,  unless  the  plaintiff  within 
five  days  file  his  written  consent  to  a  modification  of  the  decree  herein, 
so  that  it  shall  require  the  payment  by  plaintiff  to  defendants,  within 
30  days  from  the  date  of  the  order,  of  the  sum  of  $138,000,  with  legal 
interest  from  such  date,  instead  of  the  sum  of  $103,000,  as  stated  in 
the  decree,  and  on  the  filing  by  the  plaintiff  within  the  time  mentioned 
of  his  assent  to  such  modification,  the  new  trial  be  denied  and  the 
judgment  modified  accordingly.  The  plaintiff  refused  his  consent  to 
this  modification,  and  a  new  trial  was  ordered. 

The  order  could  only  have  been  granted  on  the  grounds  on  which 
it  was  asked  by  defendants.  The  defendants  had  nothing  to  say,  and 
were  not  cajled  on  to  say  anything,  in  regard  to  the  modification  set 
forth  in  the  above  order.  The  plaintiff  having  refused  to  give  his 
consent,  the  motion  of  defendants  then  stood  as  if  no  such  order 
had  been  made.  We  are  thus  driven  to  pass  on  the  order  for  a  new 
trial  as  having  been  made  on  the  insufficiency  of  the  evidence  to 
justify  the  court's  decision.  If  we  were  to  reverse  the  order,  the 
judgment  for  $103,000  would  stand  unchanged,  although  the  court 
had  substantittlly  admitted  an  error  in  the  decree  in  requiring  the 
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plaintiff  to  consent  to  a  ohange  in  it,  requiring  him  to  pay  a  much 
larger  sum  as  a  condition  to  its  refusing  defendants*  motion.  This 
would  seem  to  be,  under  the  circumstances,  clearly  unjust. 

The  learned  counsel  for  plaintiff  is  obviously  mistaken  in  assuming 
that  the  defendants,  in  their  specifications  of  the  insufSciency  of  the 
evidence,  have  failed  to  make  objection  to  so  much  of  the  findings 
as  would  justify  the  judgment  rendered  by  the  court  below,  or  that 
their  specifications  only  extended  io  the  amount  which  the  plaintiff 
should  be  adjudged  to  pay.  It  will  be  observed  that  the  case  of  plain- 
tiff rests  upon  the  allegation  that  defendant  Gohn  agreed  to  advance, 
and  did  advance,  certain  sums  of  money  to  plaintiff,  to  secure  the  pay- 
ment of  which  the  deed  executed  by  him  to  defendant,  sought  herein 
to  be  declared  and  adjudged  a  security,  was.  given.  This  was  denied 
by  defendants,  who  set  up  that  there  was  no  advance  made,  or  agreed 
to  be  made,  by  Cohn,  but  that  the  money  paid  to  the  plaintiff  by  de- 
fendants was  a  payment  for  the  property  in  controversy,  absolutely 
purchased  of  plaintiff  by  defendants,  and  that  the  deed  was  made  on 
such  purchase,  and  not  at  all  as  security  for  the  payment  of  any 
sum  whatever.  Now,  one  of  the  specifications  of  insulQSciency  goes  to 
this  issue.  The  defendants  set  forth  in  their  specifications  that  the 
evidence  is  insufficient  to  sustain  so  much  of  finding  4  as  finds  that 
it  was  understood  and  agreed  that  said  Gohn  should  advance  the 
amount  of  said  liens  as  estimated  by  him,  but,  on  the  (Contrary,  the 
evidence  shows  that  Gohn  absolutely  refused  to  advance  any  money 
for  and  on  account  of  said  Pico.  This  matter  of  advance  goes  to  the 
very  foundation  of  plaintiff's  case,  for  if  there  was  no  agreement  for 
an  advance,  and  no  advance,  the  case  of  the  plaintiff  is  at  an  end. 

There  are  other  matters  specified  of  the  same  character ;  but,  for  the 
purposes  of  the  argument,  no  others  need  be  stated.  In  Peters  v. 
Fo88f  16  Gal.  357,  it  was  held  that  a  motion  for  a  new  trial  is  ad- 
dressed to  the  sound  discretion  of  the  court,  and  this  court  can  inter- 
fere only  in  case  of  a  plain  abuse  of  discretion  by  the  court  below. 
This  court  affirmed  the  same  rule  in  Quinn  v.  Kenyon,  22  Gal.  82, 
and  in  the  opinion  it  is  said :  "It  is  only  in  rare  instances,  and  upon 
very  strong  grounds,  that  this  court  will  set  aside  an  order  granting 
a  new  trial."  And  it  has  been  uniformly  held  by  this  court  that  a 
motion  for  a  new  trial,  on  the  ground  of  insufficiency  of  the  evidence 
to  justify  the  verdict  or  decision,  is  addressed  to  the  sound  legal  dis- 
cretion of  the  court  below,  and  that,  on  appeal  from  an  order  grant- 
ing a  new  trial,  this  court  will  not  reverse  the  order  unless  it  appears 
that  there  has  been  a  manifest  abuse  of  discretion.  Hall  v.  The 
Emily  Banning,  33  Gal.  522;  Phelps  v.  Union  C.  M.  Co.  39  Gal.  410; 
Pierce  v.  Shaden,  65  Gal.  406;  Bronner  v.  Wetzlar,  Id.  419;  Oerald  v. 
J.  M.  Brunswick  d  Balke  Co.,  ante,  306.  As  we  find  no  abuse  of  dis- 
cretion in  making  the  order  herein  appealed  from,  we  should  act  in 
titter  disregard  of  a  well-settled  rule  of  this  court  were  we  to  disturb- 
the  order  in  this  case. 
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Our  judgment  is  that  the  order  should  be  affirmed;  and  it  is  ordered 
accordingly. 

We  concur  3   Boss,  J. ;  Mybick,  J. ;  McKinstry,  J. ;  Morrison,  C.  J. 

(67  Cal.  235)  — ^— 

Brown  v.  Willis.     (No.  9,896.) 

Filed  July  30,  1885. 

Forbcxosurb  of  Mortgaoe — Enforcement  of  Debt. 

Whatever  the  form  of  debt,  a  morlffagor  cannot  be  legally  compelled  to  pay 
any  part  of  it  until  a  decree  is  entered  for  sale  of  the  mortgaged  premises,  and 
the  only  liability  which  then  accrues  to  him  is  a  liability  to  pay  only  a  defi- 
ciency which  shall  appear  on  the  return  of  the  sheriff  on  such  sale. 

Department  1.  Appeal  from  superior  court,  county  of  San  Ber- 
nardino. 

Byron  Waters,  for  appellant. 

C  W.  G,  Rowell,  for  respondent. 

Boss,  J  The  findings  show  that  on  the  second  day  of  September, 
1878,  an  action  was  commenced  in  the  late  district  court  of  the 
Eighteenth  judicial  district  by  one  Aldrich  against  the  plaintiff  and 
defendant  to  the  present  action — H.  M.  Willis  and  Joseph  Brown — 
and  Amelia  Willis,  Jr.,  to  foreclose  a  mortgage  that  had  been  given 
by  H.  M.  Willis  as  security  for  a  note  executed  by  him  to  one  Drew, 
Drew  having  assigned  the  note  and  mortgage  to  Aldrich.  Brown  was 
made  a  party  to  that  action  because  he  held,  as  assignee,  a  subse- 
quent mortgage  upon  the  same  premises  that  had  been  given  by  Wil- 
lis to  secure  a  note  executed  by  him,  November  22,  1876,  to  one 
Thomas,  and  made  payable  one  year  after  its  date.  The  note  held 
by  Brown  was  therefore  due  at  the  time  of  the  commencement  of  the 
action  by  Aldrich  to  foreclose  the  first  mortgage  executed  by  Willis, 
and  as  both  Willis  and  Brown  were  parties  to. that  action,  the  court, 
by  its  decree,  coul^  have  settled  the  respective  rights  of  all  of  the 
parties.  The  purpose  of  making  the  holder  of  the  second  mortgage 
— it  being  of  record — a  party  to  the  suit  to  foreclose  the  first  mort- 
gage was,  of  course,  to  cut  off  the  equity  of  redemption.  The  find- 
ings here  show  that  in  that  action  Brown  set  up  his  note  and  mort- 
gage, and  as  the  note  was  due,  if  his  pleadings  were  appropriate,  as 
they  should  have  been,  the  court  could  and  should  have  ascertained, 
not  only  the  amount  due  from  Willis  to  Aldrich  on  the  first  note  and 
mortgage,  but  also  the  amount  due  from  him  to  Brown  on  the  second 
note  and  mortgage,  and  by  its  decree  have  directed  a  sale  of  the  mort- 
gaged property,  or  so  much  thereof  as  should  be  necessary,  and  the 
application  of  the  proceeds  of  the  sale  to  the  payments  of  the  costs  and 
expenses  of  sale,  and  the  amount  due — First,  to  the  plaintiff,  Aldrich, 
on  the  first  note  and  mortgage,  and,  secondly,  of  the  amount  dne  to 
the  defendant  Brown  on  the  second  note  and  mortgage ;  and  further 
directing,  in  the  event  the  sheriff's  return  should  show  the  proceeds 


Digitized  by 


Google 


Cal.]  LEVY  t;.  BAijJwiN.  683 

to  be  insufficient,  and  a  balance  to  remain  due  on  either  or  both  of 
the  amounts  found  due  by  the  decree,  that  judgment  be  docketed  for 
said  balance  against  the  defendant  so  found  personally  liable  for  the 
debt,  which,  under  the  law,  would  have  become  a  lien  on  such, real 
estate  as  the  judgment  debtor  might  have  in  the  county,  and  on  which 
an  execution  might  have  been  issued  as  in  other  cases.  In  Biddel  v. 
Brizzclara^  64  Gal.  362,  it  was  held  that,  under  the  provisions  of  our 
statute,  (Code  Civil  Proc.  §  726,)  whatever  the  form  of  the  debt,  the 
mortgagor  can  be  legally  compelled  to  pay  no  part  of  it  until  de- 
cree is  entered  for  the  sale  of  the  premises  mortgaged,  and  the  lia- 
bility which  shall  then  accrue  to  him  is  a  liability  to  pay  only  a  de- 
ficiency which  shall  appear  on  the  sheriff's  return.  ''Every  person," 
said  Mr.  Justice  Kent  in  Le  Guen  v.  Goiwerneur,  1  Johns.  Cas.  502, 
*'iB  bound  to  take  care  of  his  own  rights,  and  to  vindicate  them  in  due 
season,  and  in  proper  order.  This  is  a  sound  and  salutary  principle 
of  law.  Accordingly,  if  a  defendant,  having  the  means  of  defense  in 
his  power,  neglects  to  use  them,  and  suffers  a  recovery  to  be  had 
against  him  in  a  competent  tribunal,  he  is  forever  precluded." 

It  results,  we  think,  that  the  subsequent  action  brought  by  plain- 
tiff. Brown,  upon  the  note  executed  by  defendant,  Willis,  to  Thomas 
cannot  be  maintained.     Judgment  affirmed. 

We  concur:     McKinstry  J.;  McKeb,  J. 

(2  Cal.  Unrep.  509)  — — 

Levy  v.  Baldwin.     (No.  8,980.) 

Filed  Juiy  31,  1885. 

Courts— Discretion  as  to  Postponement  of  Trial  and  Amendments. 

Court  niuy,  in  the  exercise  of  its  discretion,  refuse  a  second  postponement  of 
a  trial,  or  may  refuse  an  amendment  to  the  answer  asked  for  at  the  trial. 

Department  2.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco. 

Lloyd  d  Wood,  for  appellant. 

Wm.  H.  Sharp,  for  respondent. 

By  the  Court.  The  court  properly  exercised  its  discretion  in  re- 
fusing a  second  postponement  of  the  trial,  and  refusing  the  amend- 
ment to  the  answer  asked  for  at  the  trial.  The  charge  of  the  court 
was  correct,  and  the  request  to  charge  was  properly  refused.  We 
find  no  error  in  admitting  the  evidence  of  plaintiff  that  the  stock 
mentioned  in  the  complaint  was  purchased  for  defendant  through  E. 
H.  Hall  &  Co. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 
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rlALET  V.  Shepherd.     (No.  9|901.) 

Filed  July  31, 1885. 

Evidence,  Conflict  op— Judgment  Affiuhed. 

When  evidence  is  conflicting,  the  Judgment  of  the  court  below  will  not  be 
disturbed. 

Department  2.     Appeal  from  superior  coart,  county  of  Los  Angeles. 

H.  Allen  and  S.  Haley,  for  appellant. 

Bicknell  dt  White,  for  respondent. 

By  the  Court.  On  an  examination  of  the  testimony  in  this  case, 
we  cannot  say  that  the  conclusion  reached  by  the  court  below  is  not 
correct.  It  seems  to  us  to  be  in  accord  with  the  deed  from  the  mayor 
and  common  council  of  the  city  of  Los  Angeles  to  Basilio  Jurado, 
under  which  plaintiff  claims.  The  case  presented  is  one  of  a  conflict 
of  testimony,  and  in  such  state  of  the  testimony  we  never  disturb  the 
judgment  or  order  of  the  court  below. 

Judgment  and  order  affirmed. 


(67  Cal.  267) 

•lUNKANS  V.  Bergin  and  others.     (No.  9,778.) 

Filed  August  1,  1885. 

1.  RiPABiAN  Rights— Appropriation  of  Water— Evidence. 

Evidence  as  to  the  quantity  of  water  plaintiff  was  entitled  to  appropriate 
reviewed,  and  such  evidence  held  to  sustain  the  finding  thereon,  and  also  held 
that  defendants  had  diverted  a  portion  of  the  water  to  which  plaintiff  was 
entitled,  and  thereby  did  him  damage. 

2.  tiAMB— Diversion  of  Water— Point  op,  may  be  Chanobd. 

Riparian  owner,  having  right  to  divert  certain  quantity  of  water  from  a 
stream,  may  take  the  same  at  any  point  on  the  stream,  and  may  change  the 
point  of  diversion  at  pleasure,  provided  he  does  not  thereby  injuriously  affect 
the  rights  of  other  appropriators  by  such  change. 

Commissioners'  decision. 

Department  1.     Appeal  from  superior  court,  county  of  Trinity. 

J.  W.  PhUbrook  and  Hatch  dt  Chadborne,  for  appellant. 

W,  J.  Tinnin  and  J.  C  Burch,  for  respondents. 

Belcher,  G.  G.  This  is  an  action  to  recover  damages  for  the  di- 
version of  water,  and  for  an  injunction.  The  case  was  tried  by  the 
court,  and  judgment  rendered  in  favor  of  the  defendants.  The  plain* 
tiflf  then  moved  for  a  new  trial,  which  was  denied,  and  the  appeal  is 
from  the  judgment,  and  from  the  order  denying  the  new  trial. 

It  appears  that  the  plaintiff  owned  two  ditches  in  Trinity  county, — 
one  known  as  the  Perkins  bar  ditch,  and  the  other  as  the  Evans  bar 
ditch, — which  took  water  from  Perkins  creek  and  conducted  it  to  Per- 
kins bar,  in  the  Trinity  river,  where  it  was  used  for  mining.  Perkins 
creek  had  a  tributary  known  as  Maple  creek,  and  the  defendants  had 
two  ditches, — one  known  as  the  Hop  Lee  ditch,  and  the  other  as  the 
Pronte  ditch, — which  took  water  from  Perkins  creek,  and  conducted  it 
to  a  point  on  Maple  creek,  where  it  was  used  by  them  in  mining. 
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The  Perkins  bar  ditch  bad  tbe  oldest  water-right,  and  took  its  water 
from  Perkins  oreek,  about  half  a  mile  above  the  month  of  Maple 
creek.  Tbe  Evans  bar  ditch  had  the  next  oldest  water-right,  and  up 
to  1882  took  its  water  from  Perkins  creek,  just  below  the  mouth  of 
Maple  creek.  In  that  year  the  dam  which  turned  the  water  into  the 
ditch  was  so  filled  up  with  tailings,  which  the  defendants,  by  their 
mining  operations  on  Maple  creek,  caused  to  flow  down  that  creek, 
that  it  became  very  difficult  and  expensive  to  maintain  it  so  as  to 
keep  the  water  flowing  into  the  ditch,  and  the  plaintiflF  then  moved 
his  dam  up  Perkins  creek  to  a  point  about  50  feet  above  the  mouth 
of  Maple  creek.  The  defendants'  ditches  were  constructed  after  the 
plaintiff's  ditches,  and  took  water  from  Perkins  creek,  above  the  head 
of  the  Perkins  bar  ditch.  The  defendants  and  their  grantors  had 
been  using  their  ditches  to  conduct  water  from  Perkins  creek  to  their 
mines  on  Maple  creek  since  1877,  till  they  were  stopped  from  so  do- 
ing by  the  temporary  injunction  issued  in  this  case. 

1.  The  court  found  the  capacity  of  the  Perkins  bar  ditch  to  be  247} 
inches  of  water,  delivered  under  a  5-inch  pressure,  and  that,  as  ap- 
purtenant to  that  ditch,  the  plaintiff  had  the  first  right  to  take  that 
quantity  of  water  from  the  creek.  The  appellant  claims  that  the 
quantity  of  water  allowed  for  his  Perkins  bar  ditch  is  too  small,  and 
that  the  finding  limiting  it  to  the  quantity  named  is  not  supported  by 
the  evidence.  It  is  not  easy  to  see  just  how  the  court  found  the  exact 
figures  named^  but  we  think  there  was  a  substantial  conflict  of  the  evi- 
dence upon  the  subject.  The  complaiht  alleges  the  capacity  of  the 
ditch  to  be  300  inches  under  a  4-inch  pressure.  The  plaintiff  testified 
that  its  capacity  was  from  300  to  400  inches,  without  naming  the 
pressure.  One  of  his  witnesses,  who  was  a  civil-engineer,  testified 
that  he  measured  it  on  the  twenty-eighth  of  February,  1884,  and  that 
the  capacity  of  the  ditch,  when  "as  full  as  it  could  carry,'*  was  360 
inches  under  a  4-inch  pressure. 

For  tbe  defense,  the  respondent  Bergin  testified  that  the  ditch  was 
enlarged  in  its  capacity  one-third  in  the  fall  of  1882,  and  that  he  first 
learned  its  capacity  in  1880,  and  would  judge  it  to  be  from  150  to  160 
inches.  Another  witness  for  the  defense  testified  that  the  ditoh  was 
enlarged  in  1882  so  that  it- would  probably  carry  100  or  126  inches 
more  than  it  would  when  he  first  knew  it  in  188 1,  and  that  when  he 
first  knew  it  its  capacity  was  from  150  to  200  inches,  though  he  never 
measured  it  exactly.  There  is  no  denial  on  the  part  of  the  plaintiff 
that  the  ditch  was  enlarged  in  1882,  and,  looking  at  all  the  testimony 
upon  the  subject,  it  would  seem  that  the  finding  was  quite  as  favorable 
to  the  plaintiff  as  he  was  entitled.to  have  it. 

2.  The  court  found  that  in  1882  the  Evans  bar  dam  was  destroyed 
by  tailings  sent  down  by  the  mining  operations  of  the  defendants,  and 
the  plaintiff  in  that  year  removed  his  dam,  or  rather  constructed  a 
dam  in  place  thereof  on  Perkins  creek,  about  50  feet  above  the  month 
of  Maple  creek,  and  diverted  water  therefrom  into  his  Evans  bar  ditoh, 
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and  as  a  conclusion  of  law  that  the  plaintiff,  by  permitting  the  defend- 
ants to  destroy  his  dam  on  Perkins  creek  below  the  mouth  of  Maple 
creek,  known  as  the  Evans  bar  dam,  and  by  erecting  in  place  thereof 
a  new  dam  on  Perkins  creek  above  the  mouth  of  Maple  creek,  lost 
bis  prior  rights  as  against  the  defendants  to  the  water  of  Perkins 
creek,  which  he  had  acquired  by  the  construction  of  the  Evans  bar 
dam  and  ditch.  The  appellant  claims  this  finding  and  conclusion  to 
be  against  law. 

The  appellant's  ditch  had  capacity  to  carry  700  inches  of  water,, 
delivered  under  a  6-inch  pressure.  Up  to  1882,  its  head  dam  being 
below  the  mouth  of  Maple  creek,  it  took  the  waters  of  both  creeks. 
To  the  extent  of  its  capacity,  the  appellant,  being  the  first  appropri- 
ator,  bad  the  right  to  have  all  those  waters  fiow  into  his  ditch ;  but, 
subject  to  that  right,  the  respondents  might  lawfully  divert  the  water 
from  Perkins  creek  and  use  it  on  Maple  creek.  Union  Water  Co,  v. 
Crary,  25  Cal.  504.  This  they  had  been  doing  for  several  years,  and 
it  is  not  alleged  that  its  quantity  was  diminished,  or  its  quality  de- 
teriorated. They  had  no  right,  however,  by  their  mining  operations, 
to  destroy  or  to  fill  up  the  appellant's  dam  or  ditch,  or  to  materially 
diminish  the  quantity  or  deteriorate  the  quality  of  the  water,  and  if 
they  did  that,  an  action  might  have  been  maintained  against  them 
for  damages,  and  to  restrain  their  works.  HiU  v.  King,  8  Cal.  336 ; 
HiU  V.  Smithy  27  Gal.  476.  Instead. of  resorting  to  such  an  action, 
the  appellant  moved  his  dam  to  a  point  above  the  mouth  of  Maple 
creek,  where  it  was  impossible  to  divert  the  waters  flowing  down  that 
creek  into  his  ditch,  and  now  seeks  to  restrain  the  respondents  from 
diverting  water  from  Perkins  creek,  and  damages  for  past  diversions. 
Undoubtedly  one  entitled  to  divert  a  quantity  of  water  from  a  stream 
may  take  the  same  at  any  point  on  the  stream,  and  may  change  the 
point  of  diversion  at  pleasure,  if  the  rights  of  others  be  not  injuri- 
ously affected  by  the  change.  Kidd  v.  Laird,  15  Cal.  162.  Here 
the  rights  of  the  respondents  might  be  injuriously  affected  by  the 
change  if  this  action  could  be  maintained.  We  think  the  appellant 
has  mistaken  his  cause  of  action,  and  that  the  findings  in  this  re- 
spect are  not  obnoxious  to  the  objections  urged. 

The  court  found  that  "defendants  have  at  all  times  respected  the 
prior  rights  of  plaintiff  to  the  247J  inches  of  the  first  flow  of  the  waters 
of  Perkins  creek,  and  have  not,  nor  has  either  of  them,  at  any  time 
deprived  the  plaintiff  or  his  said  ditch  of  any  portion  of  said  247J^ 
inches  of  water  to  which  he  had  a  prior  right,  nor  have  they,  or  either 
of  them,  in  anywise  interfered  with  or  trespassed  upon  said  plaintiff's 
prior  right  to  said  247^^  inches  aforesaid,  or  any  part  thereof,  nor 
threatened  so  to  do."  And  it  further  found  that  "plaintiff  has  not 
been  damaged  by  any  acts  of  the  defendants,  or  either  of  them,  in 
the  sum  of  $1,000,  nor  in  any  other  sum  of  money,  or  at  all."  The 
appellant  claims  that  these  findings  are  not  supported  by  the  evi- 
dence, while  the  respondents  insi8,t  that  there  was  a  substantial  con- 
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flict  in  the  evidence  upon  the  subject.  On  looking  at  the  evidence, 
we  find  that  the  appellant,  speaking  of  his  Perkins  bar  ditch,  testified : 
"Since  I  bought  it,  water  has  been  running  in  it  steadily,  except  when 
turned  out  to  clean  the  ditch  and  several  times  when  it  has  been  taken  from 
me,  Bergin  and  Fronte,  defendants,  took  it;  they  took  it  two  years  ago.  It 
was  turned  back  after  I  notified  tliem  not  to  take  it;  ♦♦  *  did  not  allow 
me  one-quarter  of  what  my  ditch  was  entitled  to.  My  ditch  was  left  only 
about  three  inches  in  the  flume.  They  kept  the  water  during  the  mining 
season  so  long  as  they  mined  there;  then  they  gave  it  up.  This  water  was 
worth  to  me  from  S2  to  84  per  sluice-head  per  day.  Again,  last  fall,  they  took 
the  water  from  my  ditch ;  it  might  have  been  partly  in  December.  When 
there  was  plenty  of  water  in  the  creek,  they  would  use  most  of  it  and  claim 
that  I  was  only  entitled  to  forty-three  inches.  They  retained  the  water  that 
time  until  I  sued  out  an  injunction  in  this  action.  *  *  *  A  sluice-head 
is  thirty-six  Inches." 

.  And  on  cross-examination  he  testified: 

"When  defendants  were  diverting  water  from  the  Perkins  bar  ditch,  the 
amount  they  took  was  one^half  the  quantity  that  ditch  would  carry.  That 
ditch  was  not  half-full.  I  went  and  measured,  and  there  was  only  two  and 
one-half  inches  in  our  flume." 

In  answer  to  this,  respondent  Bergin  testified  2 

"In  taking  water  in  the  Hop  Lee  and  Fronte  ditches,  1  have  not  turned  in 
any  water,  except  where  there  was  water  flowing  by  the  dam,  which  diverts 
it  into  Perkins  bar  ditch." 

This  is  all  the  testimony  cited  by  respondents  to  show  a  conflict, 
and  all,  after  a  careful  reading  of  the  transcript,  that  we  have  been 
able  to  find.  Does  this  show  a  substantial  conflict  ?  It  must  be  noted 
that  the  witness  does  not  say  that  he  always  allowed  water  enough 
to  flow  by  the  head  of  his  ditches  to  fill  the  plaintiff's  ditch,  nor  does 
he  name  any  quantity  that  he  allowed  to  pass.  His  statement  simply 
is  that  he  never  "turned  in"  any  water  when  there  was  not  water 
flowing  by  the  plaintiff's,  dam.  This  might  be  literally  true,  even 
though,  after  he  had  turned  it  in,  there  was  not  water  enough  left  in 
the  stream  to  half  fill  the  plaintiff's  ditch.  It  should  also  be  noted 
that  in  their  answer  the  defendants  deny  that  the  plaintiff's  ditch  has 
the  capacity  to  carry,  or  the  right  to  divert,  any  greater  quantity  of 
water  than  174  inches,  delivered  under  a  6-inch  pressure,  and  that 
one  of  the  defendants'  witnesses,  who  had  been  their  ditch-tender, 
testified  that  he  "always  allowed  to  Perkins  bar  ditch  from  150  to 
160  inches."  The  appellant  was  entitled  at  all  times  to  take  from 
the  stream  247^^  inches  of  water,  delivered  under  a  5-inch  pressure, 
and  it  is  clear  from  his  testimony  that  the  respondents  did  not  always 
respect  his  rights,  but  diverted  a  portion  of  that  water  from  him  and 
thereby  did  him  damage.  The  testimony  of  respondents  in  answer 
to  this  was  evasive,  and  did  not,  we  think,  create  a  substantial  conflict. 

For  the  reasons  last  stated,  the  judgment  and  order  should  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

We  concur :     Searls,  C.  ;  Foote,  C. 
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Bt  the  Court.  For  tbe  reasons  given  in  the  foregoing  opinion^ 
the  judgment  and  order  are  reversed,  and  the  cause  remanded  for  a 
new  trial. 


(2  Gal.  Unrep.  610) 

Moore  v.  Moore.     (No.  9,677.) 

Piled  August  1, 1885. 

1.  EVIOEHCB,  CJONFLTCT  OP— FINDINGS— JUDGMBNT  AFFIRMED. 

Where  the  evidence  is  conflicting  the  findings  will  not  be  disturbed,  but  the 
judgment  affirmed. 

2.  Immatbrial  Evidence,  Effect  of  Rejection  of. 

The  rejection  of  immaterial  evidence  does  not  constitute  error. 

Commissioners'  decision. 

Department  1.     Appeal  from  superior  court,  county  of  Butte. 

J.  W»  Turner,  Gray  cB  Sexton,  for  appellant. 

Riordan  dt  Freer,  for  respondent. 

FooTE,  C.  This  cause  comes  up  on  appeal  from  the  superior  court 
of  the  county  of  Butte.  One  brother  sued  another  for  money  alleged 
to  be  due  on  an  account.  The  specifications  of  error  set  out  that  the 
court  below  found  against  the  evidence  in  findings  1,  2,  3,  4,  6,  7, 12, 
and  13,  and  that  it  improperly  sustained  the  plaintiff's  objection  by 
his  counsel  to  a  question  put  by  defendant's  attorney  to  the  plaintiff 
when  on  cross-examination  as  a  witness.  The  evidence  in  this  case 
on  the  trial — a  jury  being  waived — was  conflicting  throughout;  but 
it  was  sufficient  to  sustain  the  findings  of  the  judge  below,  who  saw 
the  parties,  and  had  a  better  opportunity  than  this  court  can  have  to 
judge  of  their  relative  merits  as  truthful  and  fair  witnesses,  or  the 
contrary.  The  question  put  the  plaintiff  on  the  stand,  when  on  cross- 
examination,  "as  to  why  he  did  not  include  something  in  Exhibit  B,"^ 
was  certainly  immaterial  to  any  issue  in  the  case,  and  the  objection  to 
it  was  properly  sustained. 

There  were  other  errors  complained  of,  but,  as  they  were  not  in- 
cluded in  the  specifications  of  error  below,  they  cannot  be  noticed 
here. 

There  being  nothing  in  the  record  to  warrant  a  reversal  of  the  judg- 
ment in  this  case  it  ought  to  be  affirmed. 

We  concur:     Belcher,  C.  C;  Searls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion^ 
the  judgment  is  affirmed. 
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.     SUPREME  COURT  OF  CALIFORNIA. 

(e?  CaL  272)  

Babham  and  others  v.  Hobtbttbb.     (No.  9,930.} 

Filed  August  1, 1886 

1.  Injunction,  Dissolution  of— Appeal. 

Unless  an  appeal  is  taken  from  an  order  dissolving  an  injunction  within  60 
days  therefrom,  the  same  cannot  be  reviewed  on  appeal. 

2.  Injunction — DAMAOESh- Joinder  op  Causes  of  Act  ion. 

A  cause  of  action  for  injunction,  which  is  common  to  all  the  plaintiffs,  cannot 
be  joined  with  a  cause  of  action  for  damages  which  is  not  joint  as  to  all  the 
plaintiffs,  but  is  undoubtedly  several. 

3.  Complaint— Description  op  Property — Ambiooity. 

For  the  insufficiency  of  the  description  of  the  property  alleged  to  be  affected 
by  acts  of  the  defendant,  the  complaiut  in  this  action  held  to  be  ambiguous, 
unintelligible,  and  uncertain. 

GommiBsioners'  decision. 

Department  I.     Appeal  from  superior  court,  county  of  Lassen. 

E.  W.  Spencer,  for  appellant. 

A,  L.  Shinn  and  J.  Z>.  Ooodwin,  for  respondent. 

FooTB,  G.  This  was  an  action  brought  by  11  plaintiffs  to  restrain  an 
alleged  diversion  of  the  waters  of  a  certain  creek  by  the  defendant, 
and  for  damages  for  such  alleged  diversion.  The  appeal  is  prosecuted' 
from  the  judgment  of  the  trial  court  in  dismissing  the  action,  and 
from  an  order  dissolving  a  preliminary  injunction.  The  judgment 
roll  discloses  that  a  demurrer  was  interposed  to  the  complaint,  and 
that  it  was  sustained ;  and,  the  plaintiffs  declining  to  amend  upon 
leave  given,  the  action  was  dismissed,  with  costs  against  plaintiffs. 
This  judgment  of  dismissal  was  made  on  the  fourth  day  of  October, 
1884;  leave  to  amend  for  20  days  having  been  previously  given  on 
the  twenty-first  day  of  July,  1884. 

The  preliminary  injunction  was  dissolved  on  the  third  day  of  June, 
1884,  and  the  appeal  from  the  judgment  and  order  was  not  taken 
until  the  twenty-second  day  of  January,  1885.  The  order  dissolving 
the  injunction  cannot  be  reviewed  here,  as  the  plaintiffs  did  not  take 
an  appeal  from  that  order  until  far  more  than  60  days  had  elapsed. 
Gode  Givil  Proc.  §  956;  McCourtney  v.  Fortune,  42  Gal.  387. 

The  only  questions,  then,  left  for  discussion  are  those  underlying  the 
judgment  of  dismissal  of  the  action.  Unless  the  demurrer  to  the 
complaint  ought  to  have  been  overruled,  this  judgment  was  undoubt- 
edly right,  for  the  plaintiffs  did  not  avail  themselves  of  the  ample 
opportunity  to  amend  their  complaint  granted  them  by  the  court  on 
sustaining  the  demurrer.  The  grounds  on  which  the  demurrer  was 
sustained  are  as  follows :  (1)  That  there  was  a  misjoinder  of  causes 
of  action.  (2)  That  the  complaint  was  ambiguous,  unintelligible,  and 
uncertain ;  for  the  reason  that  the  real  estate  and  ditches  of  the  plain- 
tiffs were  not  described  with  sufficient  certainty;  and  that  it  did  not 
appear  which  of  two  plaintiffs  named  Barham  were  interested  in 
v.Tp.nos.lS,  14—44 
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ditches  10,  11,  and  12,  as  set  oat  in  the  complaint.  The  purpose 
for  which  the  action  was  instituted,  as  appears  from  the  body  and 
prayer  of  the  complaint,  was  to  restrain  the  defendant  from  depriv- 
ing the  several  plaintiffs  of  water  for  irrigation  purposes,  carried  by 
various  ditches  to  certain  distinct  parcels  of  land  owned,  not  jointly, 
but  separately,  by  different  plaintiffs,  and  to  recover  $500  damages 
alleged  to  have  been  done  to  the  plaintiffs  in  the  aggregate. 

One  plaintiff  was  alleged  to  be  the  sole  owner  of  60  acres  of  land 
affected  by  the  deprivation  of  water  caused  by  the  defendant's  acts; 
two  plaintiffs  alleged  to  be  joint  owners  of  40  acres,  one  plaintiff  to 
be  the  sole  owner  of  60  acres,  another  sole  owner  of  60  acres,  another 
of  100  acres,  another  of  20  acres,  one  of  40  acres,  two  as  joint  owners 
of  40  acres,  and  another  as  sole  owner  of  100  acres.  The  damages 
claimed  in  an  aggregate  sum  for  all  the  plaintiffs  jointly,  was  $500. 
The  cause  of  action  for  damages  is  not  joint  as  to  all  the  plaintiffs, 
but  undoubtedly  several;  it  is  joined  with  a  cause  of  action  for  an 
injunction  which  is  common  to  all  the  plaintiffs;  hence  the  demurrer 
upon  this  point  was  properly  sustained.  "There  is  no  more  a  com- 
mon interest  than  though  a  carrier  had  at  one  time  carelessly  de- 
stroyed property  belonging  to  different  persons. "     Bliss,  Code  PI.  §  76. 

The  plaintiffs  set  out  in  the  complaint  the  number  of  acres  of  land 
they  each  own ;  that  these  lands  join  each  other,  and  constitute  one 
body  of  land ;  and  that  said  land  is  situated  on  Baxter  creek,  and  in 
Lassen  county,  California.  From  this  description  an  ordinary  in- 
quirer after  these  lands  would  be  likely  to  travel  up  and  down  Baxter 
creek  for  many  days,  and  still  be  left  in  the  most  painful  uncertainty 
as  to  their  exact  location;  and  when  it  comes  to  the  description  of 
the  ditches  as  set  out  in  the  complaint,  it  is  hard  to  believe  that  even 
a  professional  surveyor  could  ever  successfully  locate  them.  In  the 
complaint  there  are  mentioned  as  plaintiffs  Messrs.  T.  M.  Barham 
and  Charles  Barham,  and  a  man  named  Barham  is  declared  to  be  a 
joint  owner  of  ditch  No.  10  with  other  plaintiffs  not  named  Barham, 
and  ditches  11  and  12  are  declared  to  be  owned  by  plaintiffs  Dunn 
and  Barham  jointly ;  but  as  there  are  two  Barhams  named  as  plaintiffs, 
and  the  pleader  did  not  deem  proper  to  state  which  of  the  two, 
whether  T.  M.  or  Charles  Barham,  had  any  interest  in  those  ditches, 
it  is  not  surprising  that  as  to  that  matter  both  the  court  below  and 
the  defendant  were  left  in  ignorance.  We  are  of  opinion  that  the 
court  was  entirely  justified  in  sustaining  the  demurrer  to  the  com- 
plaint and  in  dismissing  the  action.  For  these  reasons  we  think  the 
judgment,  and  the  order  dissolving  the  preliminary  injunction,  ought 
to  be  affirmed. 

We  concur :     Searls,  C.  ;  Belcher,  C.  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 
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(67  Cal.  264) 

Sullivan  r.  Mieb  and  others.     (No.  9,554.) 

Filed  August  1, 1885. 
Sackamento  City  — Street  Assessment,  Foreclosure  of— Act  op  March  16,. 
1864. 

An  action  for  the  foreclosure  of  a  street  assessment,  under  the  California  act  of 
March  16,  1864,  against  land  in  the  city  of  Sacramento,  must  be  brought  in  the 
flame  of  the  people  of  the  state  as  plaintilfs,  and  not  in  the  name  of  the  city  of 
Sacramento,  and  a  judgment  rendered  in  an  action  brought  in  the  name  of  the 
latter  alone  is  void,  even  though  it  purports  to  be  in  fayor  of  the  people  of  the- 
state  as  well  as  in  favor  of  the  city  of  Sacramento. 

Commissioners'  decision. 

Department  1.  Appeal  from  superior  court,  county  of  Sacramento. 

Jones  d  Martin^  for  appellant. 

Wallace  dt  Hastings,  for  respondent. 

FooTB,  C.  In  the  trial  court,  the  plaintiff,  W.  L.  Sullivan,  sued 
Fred.  Mier  and  Conrad  Zwickel,  in  an  action  of  ejectment,  for  a  lot  of 
land  in  the  city  of  Sacramento.  The  plaintiff  introduced  in  evidence, 
as  part  of  his  chain  of  title,  a  judgment  roll  and  a  sheriff's  deed.  The 
judgment  roll  disclosed  the  fact  that  the  complaint  was  filed  and  sum-- 
mons  issued  on  the  twenty-second  day  of  July,  1864 ;  that  the  action 
was  commenced  on  that  day.  The  action  was  for  a  delinquent  street 
assessment  due  the  city  of  Sacramento.  The  law,  by  virtue  of  which 
such  actions  could  be  brought,  is  to  be  found  on  page  183  of  the  leg- 
islative acts  of  1863-64,  of  date  March  16,  1864,  so  that  the  action 
under  discussion  was  of  necessity  governed  in  its  proceedings  by  the 
act  of  March  16,  1864,  above  referred  to. 

Upon  examination  it  is  discovered  that  the  provisions  of  that  law 
required  in  all  cases  that  the  complaint  should  name  the  "People  of 
the  State  of  California"  as  plaintiffs,  and  not  the  city  of  Sacramento. 
It  will  be  found,  also,  that  this  act  was  in  relation  to  suits  of  a  special 
character,  viz. :  "  For  municipal  or  levee  taxes,  or  street  assessments." 
See  section  2  of  said  act. 

The  action  for  delinquent  street  assessment,  Dy  virtue  of  the  pro- 
ceedings in  which,  and  the  judgment  had  and  made  therein,  the  plain- 
tiff in  the  action  of  ejectment,  now  on  appeal  here,  claimed  title  to  the 
premises  involved  in  that  action,  was  not  brought  in  the  name  of  the 
^'People  of  the  State  of  California"  as  plaintiffs,  but  was  brought  in 
the  name  of  the  "City  of  Sacramento,"  as  the  complaint,  a  part  of  the 
judgment  roll  therein,  unmistakably  shows;  nor  does  it  appear  any- 
where upon  the  record  that  any  other  party  was  ever  legally  joined  with 
the  city  of  Sacramento  as  plaintiff.  The  cause  then  prcceeded  to  judg- 
ment, and  the  judgment,  or  decree  of  foreclosure  and  order  of  sale  in 
the  action,  was  entered  in  favor  of  the  people  of  the  state  of  California 
and  the  city  of  Sacramento  as  plaintiffs.  If  the  court  which  rendered 
this  judgment,  or  decree  and  order  of  sale,  had  no  jurisdiction  to  do  so, 
then  they  were  void.  The  action  was  a  special  one  in  its  nature,  and 
this  court  said,  in  Richardson  v.  Tobin,  45  Cal.  80,  which  was  an  ac- 
tion for  a  street  assessment : 
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"The  counsel  for  the  defendant  also  raises  the  point  that  it  was  not  within 
the  constitutional  power  of  the  legislature  to  prescribe  the  requirements  of  a 
complaint  in  this  class  of  actions.  But  we  apprehend  the  counsel  does  not 
seriously  urge  this  point,  after  the  admission  in  his  reply  brief  that  •  after  the 
most  thorough  investigation  of  all  the  works  on  constitutional  law,  and  of  the 
latest  digests,  there  can  be  found  no  law  limiting  the  powers  of  the  legislature 
to  regulate  the  pleadings '  in  cases  like  the  present." 

The  law  which  prescribed  in  what  name  such  an  action  should  be 
brought,  and  which  prohibited  a  certain  corporation,  viz.,  the  city 
of  Sacramento,  from  being  named  as  plaintiff,  was  constitutional. 
But  the  Sixth  district  court  of  the  state  of  California,  sitting  in  and 
for  the  county  of  Sacramento;  rendered  a  judgment,  or  decree  and  or- 
der of  sale,  in  the  tax  assessment  suit,  in  favor  both  of  the  city  of 
Sacramento,  which  was  alone  a  party  plaintiff  to  the  action,  and  also 
in  favor  of  the  people  of  the  state  of  California,  who  never  were  in 
any  way  legally  made  parties  to  the  suit.  If  the  judgment,  or  de- 
cree and  order  of  sale,  had  been  in  favor  of  the  city  of  Sacramento 
alone,  following  the  complaint  in  the  action  which  named  said  city 
only  as  plaintiff,  they  would  have  been  void,  because  the  court  could 
by  law  entertain  such  suit  only  when  brought  in  the  name  of  the 
people  of  the  state  of  California.  But  it  went  further :  it  not*  only 
rendered  a  decree  and  made  an  order  of  sale  in  favor  of  the  city  of 
Sacramento,  when  it  had  no  jurisdiction  of  such  an  action  unless 
brought  in  such  plaintiff's  name,  as  the  act  of  March  16,  1864,  pre- 
scribed, but  it  joined  in  said  decree  of  foreclosure  and  order  of  sale  the 
people  of  the  state  of  California  as  plaintiffs,  when  such  plaintiffs  have 
never  been  made  by  any  legal  steps  parties  to  that  action ;  thus  at- 
tempting to  render  a  judgment  against  a  defendant  in  favor  of  a 
plaintiff  who  had  never  instituted  an  action  against  him.  From  this 
it  follows  that  the  decree  of  foreclosure  and  order  of  sale,  throngh 
which  the  plaintiff  claimed  title,  are  utterly  void,  as  is  the  deed  .of 
the  sheriff  thereunder.  "The  purchaser  at  a  sale  on  execution  under 
a  void  judgment  finds  himself  without  title."  Freem.  Ex.  §  20;  Emt- 
ric  V.  Alvarado,  64  Cal.  590. 

The  conveyances  which  the  plaintiff  introduced  in  evidence  as  mesne 
conveyances  subsequent  to  the  void  sheriff's  deed,  of  course  conveyed 
no  title,  being  based  upon  that  deed. 

There  are  other  errors  alleged  to  have  taken  place  on  the  trial  be- 
low, but  we  need  not  notice  them,  since  the  plaintiff,  by  his  own  evi- 
dence, has  shown  bis  title  to  have  no  existence.  The  judgment  and 
order  denying  the  motion  for  new  trial  in  this  case  ought  to  be  af- 
firmed. 

We  concur:     Sbarls,  C;  Belcher,  C.  C. 

By  the  Court.  For  the  reasons  given  in  the  forej2:oing  opinion  the 
judgment  and  order  are  affirmed. 
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($7  Cal.  275) 

Orr  V.  Stewart,     (No.  9,617. 
Filed  August  1, 1885. 

1.  Action  to  Quibt  TrrLK— Government  Titlb. 

An  action  to  quiet  title  to  land  may  be  maintained  in  this  state  notwithstand- 
ing the  fact  that  the  title  thereto  is  still  in  the  United  States  government. 

2.  FOBECLOSURB  OF  MoRTGAaE— APTBU-AcqUIRBD  TiTLE. 

On  mortgage  purporting  to  convey  the  land  in  fee,  any  after-acquired  title  on 
the  part  of  the  mortgasror  will  feed  the  mortgage  and  inure  to  the  benefit  of 
the  mortgagee;  so,  even  though  the  title  when  the  mortgage  was  made  was 
in  the  government,  and  was  acquired  by  patent  from  the  government  after  the 
foreclosure  of  the  mortgage. 

3.  Mortgage  op  Homestead  Entry— Validity. 

The  voluntary  mortgage  by  the  grantee  of  his  homestead  entry  is  not  pre- 
vented or  invalidated  by  section  2296,  U.  8.  Kev.  St.,  conctrning  homesteads. 

Commissioners'  decision. 

Department  1.     Appeal  from  superior  courts  county  of  Siskiyou* 

Nicols  dt  Abels,  for  appellant. 

J.  S.  Beard  and  J.  Brown,  for  respondent. 

Belcher,  G.  G.  In  January,  1870,  the  defendant,  Stewart,  made  a 
homestead  entry  in  the  proper  United  States  land-office  upon  160 
acres  of  public  land  in  Siskiyou  county,  under  the  provisions  of  the 
homestead  act  of  1862.  In  December,  1875,  he  mortgaged  the  land, 
with  its  appurtenances,  to  th'e  plaintiff,  Orr,  to  secure  the  payment  of 
his  promissory  note  for  $2,000.  The  mortgage  was  made  in  the  form 
given  in  section  2948,  Givil  Gode.  In  December,  1880,  Orr  commenced 
an  action  to  foreclose  his  mortgage,  and  on  the  seventh  of  February 
following,  after  a  trial,  obtained  judgment  for  $4,106,  and  decree  of 
foreclosure  and  sale.  Under  this  decree  the  mortgaged  property  was 
sold  by  the  sheriff  on  the  fifth  day  of  March,  1881,  and  bid  in  by  Orr, 
and  on  the  tenth  day  of  September,  1881,  he  received  the  sheriff's 
deed.  Possession  of  the  property  was  surrendered  to  him  on  the  same 
day  he  received  his  deed.  A  few  days  later,  Orr  conveyed  the  prem- 
ises to  one  Gunningham,  and  on  the  fifth  of  November,  1883,  Gun- 
ningham  and  wife  reconveyed  to  Orr.  In  October,  1883,  Stewart 
went  to  the  United  States  land-office  and  was  there  permitted  to  com- 
mute his  homestead  entry  into  a  cash  entry,  and  he  accordingly  then 
paid  the  government  price  for  the  land  in  full,  and  received  a  duplicate 
receipt  and  certificate  of  purchase  therefor.  From  the  time  he  ob- 
tained possession  under  his  sheriff's  deed,  Orr  and  his  grantor  re- 
mained in  possession  of  the  land  up  to  the  time  when  this  action  was 
tried. 

This  action  was  commenced  by  Orr  to  quiet  his  title  to  the  said 
land,  and  to  certain  water-ditches  and  water-rights  alleged  to  be  ap- 
purtenant thereto.  The  defendant  answered,  denying  that  the  plain- 
tiff owned,  or  was  entitled  to  the  possession  of,  the  land  or  its  appur- 
tenances, and  setting  up  his  proceedings  in  the  land-office  to  acquire 
the  title.  The  case  was  tried  by  the  court,  and  the  facts  found  to  be 
substantially  as  above  stated;  but  judgment  was  entered  in  favor  of 
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the  defendant  upon  the  grounds,  as  shown  by  the  conclusions  of  law : 
"(1)  That  the  legal  title  to  the  land  in  controversy  in  this  action,  and 
to  quiet  which  plaintiif  has  brought  this  action,  is  in  the  government 
of  the  United  States.  (2)  The  fact  that  plaintiff  is  in  possession 
under  the  decree  of  foreclosure  and  proceedings  thereunder  had,  or 
that  he  obtained  3uch  title  as  defendant  had  at  the  time  the  mortgage 
was  given,  and  decree  made  and  entered  in  the  former  suit  between 
these  parties,  does  not  entitle  him  to  judgment  in  this  action  for  said 
land  or  ditciies  or  appurtenances.  (3)  That  this  court  cannot,  by  its 
judgment  and  decree,  restrain  the  defendant  from  proceeding  to  ac- 
quire title  under  his  homestead  entry  from  the  government  of  the 
United  States.  (4)  That  to  entitle  the  plaintiff  to  recover  said  land, 
he  must  possess  a  title  superior  to  that  of  the  defendant,  and,  of 
course,  superior  to  that  of  the  United  States,  or  he  must  possess 
equities  which  will  control  the  title  in  defendant's  name,  and  which 
he  cannot  do  in  this  action,  defendant  not  having  acquired  title  from 
the  government  of  the  United  States."  The  plaintiff  appealed  from 
the  judgment,  and  the  case  comes  here  on  the  judgment  roll. 

The  appellant  contends  that  these  conclusions  of  law  are  not  the 
correct  conclusions  to  be  drawn  from  the  facts,  and  that  the  judg- 
ment  is,  therefore,  not  supported  by  the  findings.  It  is  settled  law 
in  this  state  that  an  action  to  quiet  title  to  a  parcel  of  land  may  be 
maintained,  notwithstanding  the  title  to  the  land  is  still  in  the  gov- 
ernment  of  the  United  States.  Brandt  v.  Wheatofi,  52  Cal.  430; 
Wilson  V.  MadisoUf  55  Cal.  5.  It  is  also  well  settled  that  when  a 
mortgage  of  land  is  made,  purporting  to  convey  the  land  in  fee,, 
any  title  afterwards  acquired  by  the  mortgagor  will  feed  the  mort- 
gage and  inure  to  the  benefit  of  the  mortgagee,  {Clark  v.  Baker^  14 
Cal.  612;  Kirkaldie  v.  Larrabee,  31  Cal.  455;  Sherman  y.  McCarthy, 
57  Cal.  507;)  and  this  is  so,  though  the  title  when  the  mortgage  was 
made  was  in  the  government,  and  was  afterwards  acquired  by  patent 
from  the  government.  Cristy  v.  Dana,  42  Cal.  174 ;  Camp  v.  Grider, 
62  Cal.  20.  The  reason  for  the  rule  is  said  in  Clark  v.  Baker,  supra, 
(p.  633,)  to  be  that  the  relation  of  the  mortgagor  is  "one  which  re- 
quires him  to  preserve  the  property  for  the  purpose  of  the  security 
for  which  it  was  originally  pledged;  and  hence,  to  insure  good  faith 
and  fair-dealing,  he  is  forever  precluded  from  denying  the  existence 
of  the  lien  which  he  has  attempted  to  create,  or  defeating  its  enforce- 
ment against  the  property  upon  which  it  was  placed."  Counsel  for 
respondent  do  not  question  the  rule  as  above  stated,  ^but  they  insist 
that  it  applies  only  when  the  outstanding  title  is  acquired  by  the 
mortgagor  before  foreclosure  of  the  mortgage,  and  that  any  title  ac- 
quired by  him  after  foreclosure  and  sale  is  not  affected  by  it.  In  this 
counsel  are  mistaken.  In  Vallejo  Land  Ass'n  v.  Vierra,  48  Cal.  572, 
the  same  objection  was  raised,  bul  the  ruling  was  against  the  views 
of  the  respondent  here.  That  case  was  ejectment,  and  the  plaintiff's 
title  to  the  land  involved  originated  in  a  sheriff's  deed  given  after  & 
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foreclosure  and  sale  of  mortgaged  property.  At  the  time  of  the  fore- 
closure the  title  was  in  the  government,  but  it  was  afterwards  acquired 
hy  the  defendant,  who  had  been  the  mortgagor.     The  court  said : 

*' The  rule  that  a  sheriff's  deed  delivered  upon  execution  sale  imparts  no 
warranty  of  title,  but  transfers  to  the  purchaser  only  such  estate  as  was  held 
at  the  time  by  the  defendant  in  execution,  has  no  practical  application  to  a 
sheriff's  deed  delivered  upon  foreclosure  of  a  mortgagee  in  fee;  for,  as  we  have 
seen  already,  the  defendant  in  the  latter  case  must  continue  to  be  estopped, 
by  the  terms  of  the  mortgage  deed  itself,  to  deny  that  the  estate  was  other  or 
less  than  an  estate  in  fee  in  the  premises.  These  terms,  importing  a  convey- 
ance of  the  fee,  are  equivalent  to  a  covenant  of  general  warranty  of  title 
running  with  the  land.  We  are  therefore  of  opinion  that  the  plaintiff  is 
vested  with  the  legal  title  to  the  premises  in  controversy." 

But,  if  this  be  so,  counsel  still  insist  that  the  plaintiff  cannot  main- 
tain this  action,  for  the  reason  that  his  mortgage  was  taken  in  viola- 
tion of  section  2296  of  the  Bevised  Statutes  of  the  United  States, 
concerning  homesteads,  and  was  therefore  void  and  of  no  effect.  That 
section  reads  as  follows : 

"No  lands  acquired  under  the  provisions  of  this  chapter  shall  in  any  event 
become  liable  to  tlie  satisfaction  of  any  debt  contracted  prior  to  the  issuing  of 
the  patent  therefor." 

The  same  section  was  invoked  in  Kirkaldie  v.  Larrabee,  31  Cal. 
455,  to  defeat  the  mortgage  then  sought  to  be  foreclosed,  but  it  was 
held  not  to  apply  to  voluntary  conveyances  or  mortgages  in  fee.  The 
court  said : 

"There  is  nothing  in  the  homestead  act  of  1862  forbidding  a  voluntary 
alienation  by  the  grantee  under  that  act.  The  same  principle  applies  to  a 
mortgage  of  the  fee.  Clark  v.  Baker,  14  Cal.  630.  The  title  will  pass,  not 
merely  in  consequence  of  the  enforcement  of  the  payment  of  a  debt  by  the 
ordinary  process  of  the  courts,  but  in  consequence  of  the  voluntary  contract 
of  the  party  in  executing  the  mortgage.  The  mortgagor  of  the  fee  is  estopped 
from  denying  the  existence  of  the  lien  which  he  has  attempted  to  create,  and 
from  defeating,  by  his  own  act,  the  enforcement  of  the  lien  against  the  prop- 
erty thus  mortgaged." 

When  the  plaintiff*s  mortgage  was  executed,  the  Code  (Civil  Code, 
§  2930)  provided  that  "title  acquired  by  the  mortgagor  subsequent  to 
the  execution  of  the  mortgage  inures  to  the  mortgagee  as  security  for 
the  debt  in  like  manner  as  if  acquired  before  the  execution."  It  was 
a  voluntary  mortgage  in  fee,  and  was  not  made  void  or  voidable  by 
any  provision  of  the  homestead  act.  It  follows  that  the  plaintiff  had 
the  right  to  maintain  his  action,  and  to  have  his  title  to  the  land  in 
controversy  quieted,  as  against  any  title  which  the  defendant  has  ac- 
quired or  may  acquire  from  the  government  or  otherwise,  and  that 
the  court  erred  in  rendering  judgment  for  the  defendant. 

The  judgment  should  be  reversed  and  the  cause  remanded. 

We  concur :     Searls,  C.  ;  Foote,  C. 

By  the  Court.  For  the  reason  given  in  the  foregoing  opinion  the 
judgment  is  reversed  and  the  cause  remanded. 
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(97  Cal.  289) 

Lx7HBS;  Assignee,  etc.,  v.  Kbllt.     (No.  9,639.) 

Filed  August  12, 1885. 

1.  Insolybnct  Proorbdings— JaRiSDiOTioN— Collatekal  Attack. 

Acourt  acquires  Jurisdiction  in  an  insolvency  proceeding  where  the  petition 
is  properlv  signed,  verified,  and  filed,  and  a  copy  thereof,  together  with  a  copy 
of  the  order  to  show  cause,  is  regularly  served  on  the  debtor  in  the  manner 
provided  by  law  for  the  service  of  summons  in  civil  actions,  and  its  proceed- 
ings cannot  be  collaterally  attacked  for  errors  committed,  such  as  the  filing  by 
the  assignee  of  a  bond  in  an  amount  less  than  that  ordered  by  the  court. 

2.  Insolvency— AssiGNMRNT— Right  of  Assignee  to  8ub. 

A  certified  copy  of  an  assignment  in  insolvency  is  conclusive  evidence  of  the 
assignee's  authority  to  sue  under  the  California  insolvency  act  of  1880. 

3.  Witness— Impeachment  fou  Hostility. 

Where  a  witness  has  testified  to  material  matters,  the  party  against  whom  ho 
has  testified  may,  on  cross-examination,  show  prejudice  or  hostility  on  the  part 
of  such  witness,  but  such  evidence  is  only  admissible  where  the  witness  has 
testified  to  material  matters. 

Commissioners*  decision. 

Department  1.     Appeal  from  superior  court,  Sacramento  county. 

Orove  L,  Johnson,  for  appellant. 

Freeman  d  Bates,  for  respondent. 

Beloher,  G.  C.  This  is  an  action  commenced  by  the  plaintiff  as 
assignee  of  one  S.  J.  Dierssen,  an  insolvent  debtor,  to  recover  the  value 
of  four  barrels  of  whisky,  and  certain  other  personal  property,  alleged 
to  have  been  transfered  by  the  insolvent  to  the  defendant  in  violation 
of  the  provisions  of  section  55  of  the  insolvent  act  of  1880.  The  in- 
solvency proceedings  were  involuntary,  and  every  step  taken  in  them 
was  alleged  in  the  complaint  and  denied  in  the  answer.  When  the 
case  came  on  for  trial  the  plaintiff  offered  in  evidence  the  petition  in 
insolvency,  the  bond  accompanying  the  petition,  the  order  to  show 
cause,  with  the  return  of  service  thereof  on  the  respondent,  the  order 
adjudging  the  respondent  to  be  an  insolvent  debtor,  and  requiring 
him  to  file  a  schedule  and  inventory  of  his  property,  with  the  return 
of  service  thereof,  the  order  appointing  the  plaintiff  assignee,  tbe 
bond  of  the  assignee,  and  a  certified  copy  of  the  assignment  made 
by  the  clerk  of  the  court  to  the  plaintiff  as  assignee.  The  defendant 
objected  to  the  evidence  upon  the  ground  that  it  was  irrelevant  and 
immaterial,  and  that  the  proceeding  did  not  conform  to  the  require- 
ments of  the  insolvent  law.  The  court  overruled  the  objections,  and 
admitted  the  evidence.  We  see  no  ^rror  in  the  rulings.  The  petition 
was  properly  signed,  vQrified,  and  filed.  A  copy  of  the  petition,  and 
a  copy  of  the  order  to  show  cause,  were  regularly  seryed  on  the  debtor 
in  the  manner  provided  by  law  for  the  service  of  summons  in  civil 
actions.  This  gave  the  court  jurisdiction  of  the  case,  (Ohleyer  v. 
Bunce,  3  Pao.  Rep.  105,)  and  for  errors  afterwards  committed  its 
proceedings  could  not  be  assailed  collaterally.  The  order  to  show 
cause  required  the  debtor  to  appear  on  the  twenty-eighth  day  of  De- 
cember.    He  did  not  appear,  and  the  order  adjudging  him  an  insolv- 
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«nt  was  entered  on  the  third  day  of  January.    There  was  nothing 
in  this  delay  of  which  the  defendant  could  take  advantage. 

As  appears  by  the  record,  the  order  appointing  the  plaintiff  assignee, 
required  him  to  give  a  bond  in  the  sum  of  $2,000.  On  the  next  day 
he  gave  a  bond  in,  the  sum  of  (500,  and  it  was  approved  by  the  judge 
and  filed.  In  the  assignment  made  by  the  clerk  it  is  recited  that  the 
assignee  had  "filed  a  bond  in  the  sum  of  $500,  as  ordered  by  the 
court.  **  There  was  here  evidently  some  mistake,  but  it  was  one  which 
did  not  concern  the  defendant.  The  creditors  and  debtor  were  alone 
interested  in  the  amount  and  sufficiency  of  the  bond,  and  they  ac- 
quiesced in  the  bond  given.  The  court  had  jurisdiction,  and  its  ap- 
proval of  the  bond  was  sufficient  to  justify  and  make  valid  the  assign- 
ment as  against  a  mere  collateral  attack.  A  further  and  conclusive 
answer  to  all  these  objections  is  found  in  the  fact  that  section  18  of 
the  act  provides  that,  "in  suits  prosecuted  by  the  assignee,  a  certified 
copy  of  the  assignment  made  to  him  shall  be  conclusive  evidence  of 
his  authority  to  sue."  Under  this  provision  it  was  unnecessary  for 
the  plaintiff  to  allege  or  prove  the  various  steps  taken  in  the  in9olv- 
ency  proceedings.  He  might  have  alleged  his  ownership  of  the  prop- 
erty and  proved  the  fact,  so  far  as  it  could  be  proved  by  the  record, 
by  producing  a  certified  copy  of  the  assignment  made  to  him.  The 
law  does  not  intend  that,  in  actions  commenced  by  the  assignee  to  re- 
cover the  property  of  the  estate,  the  questions  arising  in  the  progress 
of  the  insolvency  proceedings  shall  be  open  to  review  and  retrial. 
Still  there  was  no  error  prejudicial  to  the  defendant  in  admitting  proof 
of  all  those  proceedings.  Dambmannv.  White,  48  Cal.  439;  Rogers 
V.  Stevenson,  16  Minn.  i>8  (Gil.  56;)  Cone  v.  Purcell,  56  N.  Y.  649; 
Shawhan  v.  Wherritt,  7  How.  627. 

In  the  progress  of  the  trial  plaintiff  was  called  as  a  witness  in  nis 
own  behalf,  and  testified  that  he  *'was  acquainted  with  the  value  of 
groceries ;  that  whisky,  on  the  twenty-fifth  day  of  November,  1882,  and 
now,  was  worth  at  least  $1.25  per  gallon;  that  Miller  whisky  was 
worth  $2.25  per  gallon;  that  a  barrel  contained  from  forty  to  forty- 
five  gallons;  that  he  had  known  8.  J.  Dierssen  for  a  good  many 
years;  that  Dierssen  was  a  retail  grocer  on  and  prior  to  November 
25,  1882,  and  carried  a  stock  in  trade  amounting  to  from  $1,200  to 
$1,500  in  value."  On  his  cross-examination  the  witness  testified  that 
he  had  a  conversation  with  one  George  Dierssen,  a  brother  of  S.  J. 
Dierssen,  at  a  certain  time  and  place,  and  was  then  asked:  **In  the 
course  of  that  conversation  did  you  tell  him  that  you  would  let  up  on 
Louis  Dierssen  if  he  would  testify  against  Eeliy  in  this  case ;  that 
you  would  let  up  on  him  and  not  prosecute  him?"  The  question  was. 
objected  to  by  counsel  for  plaintiff  upon  the  ground  that  it  was  irrel- 
evant, and  the  objection  was  sustained.  The  defendant  then  made 
an  "offer  to  show  that  this  witness  openly  attempted  to  bribe  wit- 
nesses by  promises  of  immunity."  This  offer  was  also  objected  to  as 
irrelevant,  and  excluded,  and  to  these  rulings  the  defendant  excepted. 
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Undoubtedly,  ^nrben  a  witness  has  testified  to  matters  material  to  the 
issues,  the  party  against  whom  he  has  testified  may,  in  the  cross- 
examination,  show  that  the  witness  is  hostile  to  or  prejudiced  against 
him,  {People  v.  Wasson,  4  Pac.  Rep.  555;  Greenl.  Ev.  §  450,)  and  to 
that  end  may  lay  the  foundation  for  showing  that  the  witness  has  at- 
tempted to  buy  or  bribe  other  witnesses.  But  this  can  only  be  done 
when  the  witness  has  testified  to  material  matters.  Were  the  matters 
testified  to  by  the  witness  in  this  case  material  ?  The  testimony  above 
quoted  is  all  the  testimony  in  the  case  which  is  found  in  the  record. 
There  was  no  issue  as  to  the  fact  that  Dierssen  was  a  retail  grocer, 
and  carried  a  stock  in  trade  amounting  to  from  $1,200  to  $1,500  in 
value. 

In  the  complaint  it  is  alleged  that  Dierssen  transferred  to  the  de- 
fendant four  barrels  of  whisky,  of  the  value  of  $500,  and  in  the  an- 
swer it  is  admitted  that  he  transferred  four  barrels  of  whisky  of  the 
value  of  $300.  Nothing  appears  in  the  pleadings  or  elsewhere  as  to 
the  kind  or  quality  of  the  whisky.  It  would  seem,  therefore,  that 
whQn  the  witness  testified  that  whisky  was  worth  $1.25  per  gallon, 
and  a  barrel  contained  from  40  to  45  gallons,  he  was  testifying  to  no 
more  than  was  admitted  by  the  defendant.  Besides,  the  value  of  all 
the  property  transferred,  as  found  by  the  verdict  of  the  jury,  was  only 
$400,  and  no  complaint  is  made  that  the  damages  are  excessive. 
On  the  whole,  we  are  unable  to  see  that  the  court  committed  any  ma- 
terial error  in  the  rulings  complained  of.  The  court  instructed  the 
jury  very  fully  upon  every  question  in  the  case.  These  instructions 
stated  the  law  of  the  case  fairly  and  clearly,  and  we  fail  to  see  that 
they  were  either  contradictory  or  misleading.  Several  instructions 
asked  by  the  defendant  were  refused,  but  we  think,  in  so  far  as  they 
were  sound  as  propositions  of  law,  they  were  embraced  in  other  in- 
structions given.  It  would  subserve  no  useful  purpose  to  speak  of 
each  of  them  separately. 

The  judgment  and  order  should  bo  affirmed. 

We  concur :     Sbarls,  C.  ;  Foote,  C. 

By  the  Court.  For  th.e  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 
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(67  Cal.  283) 

Bell  v.  MoClbllan.     (No.  9,909.) 

Filed  August  12, 1885. 

Fraudulent  Sale— Change  of  Possessiox  to  Constitute. 

Sale,  which  is  not  accompanied  by  actual  and  continued  change  of  posses- 
sion, is  void  as  against  creditors  of  the  vendor. 

Commissioners'  decision 

Department  1.     Appeal  from  superior  court,  Butte  county. 

A.  F.  Jones,  T,  L.  Ford,  and  Reardon  A  Freer,  for  appellant. 

Gray  d  Sexton,  for  respondent. 

Belcheb,  G.  C.  This  is  an  action  to  recover  the  possession  or  value 
of  two  hay-presses.  It  appears  that  the  presses  were  the  property  of 
one  Duncan,  and  were  stored  on  the  farm  of  McNulty,  his  brother- 
in-law.  On  the  nineteenth  day  of  January,  1884,  Duncan  sold  the 
presses  to  the  plaintiff  in  satisfaction  of  an  indebtedness  then  due 
from  him  to  the  plaintiff.  The  plaintiff  received  a  bill  of  sale  of  the 
presses,  and  immediately  wrote  to  McNulty,  stating  that  he  had  bought 
them  from  Duncan,  and  asking  McNulty  to  hold  them  for  him.  Dun- 
can gave  McNulty  no  notice  of  the  sale.  The  presses  remained  stored 
in  McNulty's  shed  till  the  second  day  of  June,  1884,  when  the  plain- 
tiff again  wrote  to  McNulty,  telling  him  to  let  Duncan  take  them  and 
use  them.  Under  this  permission  Duncan  took  the  presses,  had  them 
repaired  at  a  blacksmith's  shop,  and  used  them  to  bale  hay  on  his 
own  account  until  the  twenty-ninth  day  of  August  following.  He 
hired  the  men,  paid  them,  contracted  with  parties  for  baling,  and 
received  pay  therefor.  McNulty  was  one  of  the  men  employed  by 
him,  and  had  charge  of  one  of  the  presses.  On  the  twenty-ninth  of 
August,  Duncan  and  McNulty  went  to  the  plaintiff's  store  at  Oroville, 
and  Duncan  then  told  the  plaintiff  that  he  was  sick,  and  did  not  want 
the  presses  any  longer,  and  the  plaintiff  told  McNulty  to  take  them 
and  continue  to  bale  hay  with  them  for  him.  McNulty  took  the 
presses,  and  continued  baling  hay  with  them  for  the  plaintiff  till  the 
fourth  of  September.  On  that  day  they  were  taken  from  him  by  the 
defendant,  acting  as  sheriff,  under  a  writ  of  attachment  issued  out  of 
the  superior  court  in  an  action  commenced  by  one  Davidson  against 
Duncan.  Plaintiff  never  saw  the  presses,  and  never  took  or  held  pos- 
session of  them,  except  as  above  shown.  Davidson  never  heard  of 
the  sale  of  the  presses  until  the  twenty-ninth  of  August,  when  Dun- 
can told  him  he  had  sold  them  to  the  plaintiff  in  January. 

Upon  these  facts  the  court  below  found  "that  the  sale  of  said  presses 
by  C.  M.  Duncan  to  plaintiff  was  made  in  good  faith,  acc6mpanied 
by  an  immediate  delivery,  and  followed  by  an  actual  and  continued 
change  of  possession,  and  that  plaintiff  was  on  the  commencement 
of  this  action  the  legal  owner  of,  and  entitled  to  the  possession  of,  the 
same."  The  appeal  is  by  the  defendant  from  the  judgment  and  order 
denying  his  motion  for  new  trial. 
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Conceding  that  the  sale  was  made  in  good  faith,  and  was  accom- 
panied by  an  immediate  delivery,  notwithstanding  no  notice  of  the 
sale  was  given  by  Duncan  to  McNulty,  still  the  appellant  insists  that 
it  was  not  followed  by  an  actual  and  continued  change  of  possession, 
as  required  by  section  3440,  Civil  Code.  In  Stevens  v.  Irwin,  15  Cal. 
506,  it  is  said : 

"The  delivery  must  be  made  of  the  property.  The  vendee  must  take  the 
actual  possession.  That  possession  must  be  o|)en  and  unequivocal,  carrying 
with  it  the  usual  marks  and  indications  of  ownership  by  the  vendee.  It  must 
be  such  as  to  give  evidence  to  the  world  of  the  claims  of  the  new  owner.  He 
must,  in  other  words,  be  in  the  usual  relation  to  the  property  which  owners 
of  goods  occupy  to  their  property.  This  possession  must  be  continuous; 
not  taken  to  be  surrendered  back  again;  not  formal,  but  substantial.  But 
it  need  not  necessarily  continue  indefinitely,  when  it  is  bona  Jidesind  openly 
taken,  and  is  kept  for  such  a  length  of  time  as  to  give  general  advertisement 
to  the  status  of  the  property,  and  the  claim  to  it  by  the  vendee. " 

In  Cahoon  v. Marshall,  25  Cal.  201,  it  is  said: 

"What  constitutes  an  actual  change  of  the  possession  of  peraonal  property, 
as  distinguished  from  that  which,  by  mere  intendment  of  law,  follows  the 
transfer  of  title,  is  not  of  difficult  solution.  It  is  an  open,  visible  change, 
manifested  by  such  outward  signs  as  render  it  evident  that  the  possession  of 
the  vendor  has  wholly  ceased."  See,  also,  Godchaux  v.  Mulford,  26  Cal.  316, 
and  Hesthal  v.  Myles,  63  Cal.  623 

In  Stevens  v.  Irwin  the  vendee  took  immediate  possession  of  the 
property,  and  held  the  open,  visible,  and  notorious  possession  thereof 
for  more  than  a  year,  and  it  was  held  that  the  length  of  time  was 
suflScient  to  give  general  advertisement  to  the  world  of  the  status  of 
the  property.  Here  there  was  no  open,  visible  change  of  possession, 
and  the  constructive  possession  which  the  plaintiff  took  lasted  only 
from  January  to  June.  This  was  a  time  when  there  was  little  or  no 
occasion  to  use  hay-presses;  but  when  the  haying  season  returned, 
and  there  was  hay  to  be  baled,  the  presses  were  again  found  in  the 
open,  visible  possession  of  the  vendor,  and  they  so  remained,  and  were 
used  by  him  on  his  own  account,  for  nearly  three  months.  We  are 
unable  to  see  how  this  can  be  held  to  be  the  actual  and  continued 
change  of  possession  which  the  law  requires  to  make  the  sale  valid 
as  against  creditors.  It  is  suggested  by  counsel  for  respondent  that 
the  question  whether  the  possession  is  actual  and  continued  as  against 
a  creditor  is  one  which  must  ordinarily  be  determined  by  the  jury, 
and  that  when  the  testimony  is  conflicting  upon  the  subject  the  judg- 
ment should  not  be  reversed.  The  answer  is  that  the  testimony  here 
is  not  at  all  conflicting,  and  that,  upon  the  facts  as  stated,  it  is  sim- 
ply a  question  of  law  whether  they  show  an  actual  and  continued 
change  of  possession  or  not. 

We  think  the  judgment  and  order  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur :     Seauls,  C.  ;  Footb,  C. 
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By  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed,  and  the  caase  remanded  for  a 
new  trial. 


(97  Cal.  286) 

Clary  v.  Hazlett  and  others.     (No.  9,776.) 

Filed  August  12, 1885.' 

1.  Public  Lands— "Unauthorized  Reservation  in  Patent  Void. 

A  reservation  or  coDdition  in  a  (Juited  States  patent  to  land,  which  Is  not 
authorized  by  law,  is  void: 

2.  Same— Patent  to  Placer  Claim— Reservatiok  of  Veut  or  Lode. 

A  reservation  in  a  patent  to  a  placer  claim  that,  "should  any  vein  or  lode  of 
quartz,  or  other  rock  in  place,  bearing  gold,  silver,  cinnabar,  led,  tin,  copper, 
or  other  valuable  deposits,  be  claimed  or  known  to  exist  within  the  above-de 
scribed  premises,  at  the  date  thereof,  the  same  is  expressly  excepted  and  ex 
eluded  from  these  presents,''  is  authorized  and  valid,  and  in  such  case  no  title 
will  vest  in  the  patentee  as  to  such  vein  or  lode. 

Commissioners'  decision. 

Department  1.     Appeal  from  superior  court,  Siskiyou  county. 

Wm.  McConaughy,  for  appellant. 

A.  B.  OUlis  and  H.  B.  Warren^  for  respondent. 

Sbarls,  G.  Action  to  recover  damages  for  trespass  upon  mining 
claims,  and  for  injunction  against  defendants  to  restrain  them  from 
similar  trespasses.  Plaintiff  bases  his  action  upon  a  patent  issued 
to  him  for  the  loctu  in  quo  as  a  placer  mining  claim,  under  the  pro- 
visions of  chapter  6,  tit.  32,  Bev.  St.  U.  S.  Plaintiff's  claim  is  known 
as  the  "Ellis  Placer  Mining  Claim,"  and  within  the  exterior  limits 
thereof  there  is  a  regularly  defined  lode  of  gold-bearing  quartz  rock 
in  place,  which  was  known  to  exist  at  the  time  of  plaintiff's  applica- 
tion for  a  patent;  and  hi&  application  did  not  include  an  application 
for  the  lode.  The  patent  to  plaintiff  contained  the  usual  reservation 
in  such  cases,  viz. : 

"That  should  any  vein  or  lode  of  quartz,  or  other  rock  in  place,  bearing 
gold,  silver,  cinnabar,  led,  tin,  coppeir*  or  other  valuable  deposits,  be  claimed 
or  known  to  exist  within  the  above-described  premises  at  the  date  hereof, 
the  same  is  expressly  excepted  and  excluded  from  these  presents." 

The  land  upon  which  the  alleged  trespasses  were  committed  con- 
sisted of  this  quartz  lode,  which  was  located  by  the  grantor  of  de- 
fendants in  1879,  under  the  name  of  the  "California  Queen  Mine,"  and 
work  by  said  defendants  upon  the  quartz  lode  as  situate  and  located 
constitutes  the  supposed  trespasses  complained  of.  Defendants  had 
judgment,  and  plaintiff  prosecutes  this  appeal. 

The  question  in  the  case  upon  which  the  decision  must  turn  is 
whether,  by  his  patent  to  the  Ellis  placer  mining  claim,  the  plaintiff 
acquired  title  to  said  quartz  lode  or  vein.  Section  2333,  Rev.  St. 
U.  8.,  provides  as  follows: 

"Where  a  vein  or  lode,  such  as  is  described  in  section  2320,  is  known  to 
exist  within  the  boundaries  of  a  placer  claim,  an  application  for  a  patent  of 
such  placer  claim,  which  does  not  include  an  application  for  the  vein  or  lode 
claim,  shall  be  construed  as  a  conclusive  declaration  that  the  claimant  of  the 
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placer  claim  has  no  right  of  possession  of  the  vein  or  lode  claim;  but  where 
the  existence  of  a  vein  or  lode  in  a  placer  claim  is  not  known,  a  patent  for 
the  placer  claim  shall  convey  all  valuable  mineral  and  other  deposits  within 
the  boundaries  thereof." 

The  preceding  portion  of  the  same  section  provides  that  the  ap- 
plicant for  a  patent,  being  in  possession  of  a  placer  claim,  and  also 
of  a  vein  or  lode  claim,  included  within  the  boundaries  thereof,  may, 
upon  application  therefor,  ai^d  upon  paying  five  dollars  per  acre  for 
the  lode  claim  therein,  obtain  patent  for  the  whole.  Appellant  con- 
tends that  the  condition  in  the  patent,  "that  should  any  vein  or  lode 
of  quartz,  or  other  rock  in  place,  bearing  gold,  *  *  *  be  claimed 
or  known  to  exist  within  the  above-described  premises  at  the  date 
hereof,  the  same  is  expressly  excepted  and  excluded  from  these  pres- 
ents," is  void.  It  must  be  conceded  that  where  a  patent  contains  a 
reservation  or  condition  not  authorized  by  law,  such  reservation  or 
<5ondition  is  a  nullity.  Stark  v.  Starrs,  6  Wall.  402 ;  Wolfley  v.  Leba- 
non  Min.  Co.  4  Colo.  116. 

The  land  department  is  but  an  instrument  by  which  the  objects  of 
the  law  are  attained;  its  jurisdiction  and  mode  of  procedure  are  de- 
fined by  law,  and  its  results  must  be  such  as  are  warranted  by  the 
paramount  authority  under  which  it  acts.  Assuming  this  hypothesis 
as  correct,  it  becomes  necessary  to  inquire  whether  the  clause  quoted 
from  section  2333  authorizes  the  reservation  in  the  patent  to  plain- 
tifiF.  Upon  this  question  we  do  not  entertain  a  serious  doubt.  The 
language  of  section  2333 — in  cases  of  known  lode  claims  in  placer 
mines  applied  to  be  patented,  and  which  lode  claims  are  not  sought 
to  be  patented — is  explicit,  and  such  omission  "shall  be  construed  as 
a  conclusive  declaration  that  the  claimant*of  the  placer  claim  has  no 
right  of  possession  of  the  vein  or  lode  claim."  If  he  has  no  right  of 
possession,  it  must  follow  that  he  has  no  right  to  a  patent.  Congress 
has  provided  the  manner  in  which  a  right  to  possession  of  mining 
claims  may  be  acquired,  and  has  further  provided  for  the  issuance  of 
patents  to  those  who  have  acquired  such  right  to  possession, — has 
provided  that,  in  case  of  adverse  claims,  he  who  substantiates  his 
right  to  possession  shall  thereupon  be  entitled  to  a  patent.  And  when 
the  language  in  question  is  considered  in  connection  with  the  context, 
and  with  the  other  provisions  of  the  mining  law,  the  conclusion  is 
reached  that  by  the  waiver  of  his  right  to  possession  a  waiver  of  his 
right  to  a  patent  is  implied.  The  latter  is  a  sequence  of  the  former, 
and  cannot  exist  without  it.  By  this  construction  the  harmony  of  the 
whole  section  is  maintained,  while  the  interpretation  claimed  by  coun- 
sel for  appellant  would  permit  an  applicant  for  patent  to  acquire  title 
to  a  quartz  claim  at  $2.50  per  acre,  instead  of  $5,  as  provided  bylaw, 
and  would  render  the  latter  clause  of  the  same  section,  under  which 
unknown  quartz  lodes  pass  to  the  patentees  of  placer  mines,  unneces- 
sary. We  conclude  the  exception  and  exclusion  of  the  quartz  lode  in 
question,  as  specified  in  the  patent,  was  authorized  by  law,  and  that 
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no  title  thereto  vested  in  the  appellant  under  his  patent.  There  is 
substantially  a  finding  by  the  court  below  upon  all  the  issues  made 
by  the  pleadings  in  the  ease. 

It  is  not  necessary  that  the  facts  as  found  should  follow  the  lan- 
guage of  the  pleadings  which  they  support.  If  the  truth  or  falsity  of 
each  material  allegation  not  admitted  can  be  demonstrated  from  the 
findings,  the  requirements  of  the  Code  are  met. 

The  judgment  should  be  affirmed. 

We  concur:     Foots,  C;  Belcher,  C.  C. 

By  THE  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  affirmed. 


(e?  Cal.  279) 

Melons  v.  Davis.     (No.  9,948.) 

Tiled  August  12, 1885. 

Estates  of  Decedents  —  Action  fob  Distuibutivb  Share— Demand  on  Ad- 

HINlBTKATOIt. 

Action  should  be  brought  against  administrator  individually,  and  not  in  his 
official  capacity,  to  recovers  distributee's  share  in  the  estate  of  a  decedent,  un« 
der  a  decree  of  distribution  ordering  the  payment  of  the  same  within  a  certain 
time,  which  time  has  elapsed  without  such  payment ;  and  no  demand  on  de- 
fendant as  administrator,  and  refusal  to  pay,  need  be  alleged,  the  suit  being  a 
sufficient  demand. 

Commissioners*  decision. 

Department  1.     Appeal  from  superior  court,  San  Joaquin  county. 

J.  H,  dc  J.  E.  Buddy  for  appellant. 

August  Muenter,  for  respondent. 

Sbaels,  C.  Defendant  was  administrator  of  the  estate  of  one 
Joseph  M.  Davis,  deceased.  His  final  account  as  such  was  rendered, 
settled,  and  a  decree  of  distribution  made  by  the  court.  This  action 
is  brought  to  recover  the  amount  or  sum  distributed  to  plaintiff  by 
that  decree,  and  which  was,  by  the  terms  of  the  decree,  ordered  to  be 
paid  by  the  administrator  within  10  days  from  September  20,  1881. 
■The  cause  was  tried  by  the  court,  who  filed  findings  in  writing,  and 
rendered  judgment  thereon  in  favor  of  plaintiff.  Defendant  appeals 
from  the  judgment,  and  the  case  comes  up  on  the  judgment  roll. 

Two  points  are  urged  by  appellant :  First,  that  the  findings  fail 
to  show  that  a  demand  for  payment  was  made  upon  defendant  before 
suit  was  brought ;  second,  that  no  action  can  be  maintained  against 
defendant  as  an  individual  until  demand  on  him  as  an  administrator 
and  refusal  to  pay. 

One  who  receives  money,  standing  in  the  position  of  a  trustee,  is, 
in  general,  not  liable  in  an  action  for  money  received  until  demand 
is  made,  or  some  breach  of  trust  or  duty  committed.  Walrath  v. 
Thompson,  6  Hill,  540.     In  the  present  case  the  money  was  received 
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as  administrator,  and  when  the  decree  of  distribntion  was  made  by 
the  court,  requiring  defendant,  within  10  days,  to  pay  plaintiff  the 
sum  of  money  awarded  her,  and  to  make  to  her  the  assignments  pro- 
vided to  be  made  to  her,  it  became  and  was  the  plain  duty  of  defend- 
ant to  comply  with  the  terms  of  the  decree,  and  having  for  nearly 
three  years  failed  so  to  do,  he  was  guilty  of  a  breach  of  duty,  and  no 
demand  was  necessary  before  suit  brought.  The  decree  of  distribu- 
tion had,  in  most  respects,  all  the  efSc^cy  of  a  judgment  at  law  or  a 
decree  in  equity.  It  would  have  been  enforced  by  proceedings  for 
'•ontempt.  Wheeler  v.  Bolton,  64  Cal.  302.  An  action  could  be  main- 
tained upon  it  for  non-compliance  with  its  requirements,  and  we  see 
no  greater  necessity  for  a  demand  than  exists  in  case  of  suit  upon  an 
ordinary  judgment  at  law,  or  before  issuing  execution  upon  a  judg- 
ment. Defendant  was  liable  in  contempt  for  not  making  payment 
under  the  decree,  and,  as  to  him,  suit  brought  was  a  sufficient  demand. 
Cumviings  v.  Howardy  63  Cal.  503. 

2.  The  action  was  properly  brought  against  defendant  individually. 

In  actions  against  administrators  and  executors,  founded  upon 
promises  made  by  the  testator  or  intestate  during  his  life,  the  defend- 
ant must  be  sued  in  his  representative  charact?r.  He  may  "pleaiplene 
<jbdmini8travit,  and  the  judgment  will  be,  not  against  him  personally, 
but  de  bonis  testatoris.  Not  so,  however,  when  an  administrator  or 
executor  is  sued  upon  his  own  promise  or  obligation,  made  or  in- 
curred after  the  death  of  the  testator  or  intestate ;  it  is  not  necessary 
to  name  the  defendant  as  executor  or  administrator,  though  it  has 
been  held  it  may  be  done  by  way  of  description,  but  he  may  be  pro- 
ceeded against  individually,  and  a  judgment  de  bonis  propriis  had. 
Waldsmith  v.  Waldsmith,  2  Ohio,  166.  No  action  can  be  maintained 
against  an  administrator  as  such,  that  is  founded  upon  malfeasance 
or  misfeasance,  or  for  a  tort.  Eustace  v.  Jahns,  38  Cal.  3.  A  claim 
against  the  estate  must  be  presented  to  the  administrator  for  allow- 
ance before  suit  brought.  This  was  not  a  claim  against  the  estate,  but 
a  demand  for  a  part  of  the  estate.  Defendant  had  been  the  admin- 
istrator; as  such  he  had  taken  all  the  steps  necessary  to  a  distribu- 
tion of  the  fund  in  hand.  The  court  had  made  its  decree  requiring 
him  to  distribute  to  plaintiff  the  property  and  money  sought  in  this 
suit.  By  refusing  to  comply  with  the  decree  he  became  personally 
liable  to  plaintiff,  as  in  case  of  devastavit. 

The  hardship  of  paying  taxes  on  the  property  since  1881,  complained 
of  by  counsel  for  appellant,  is  not  entitled  to  consideration,  in  view 
of  the  fact  that  had  appellant  performed  his  duty  by  distributing  the 
property  as  ordered  by  the  court,  the  taxes  thereon  would  not  have 
devolved  upon  him  to  pay. 

Like  considerations  are  applicable  to  the  complaint  against  the  in- 
ibrest  awarded  by  the  court  below. 

We  are  of  opinion  the  judgment  of  the  court  below  should  be  af- 
firmed. 
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We  concur:    Belcher,  C.  C;  Footb,  C. 

By  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  affirmed. 


(67  Cal.  293) 

Sacramento  Lumber  Co.  v.  Wagner  and  others.     (No.  9,615.) 

Filed  August  12, 1885. 

Marrird  Woman — Contract  of,  to  Pay  Anothbr's  Debt. 

A  married  woman  is  capable  of  entering  into  a  contract  to  pay  certain  debts 
of  her  husband,  as  part  consideration  of  a  tract  of  land,  and  such  contract  need 
not  be  in  writing,  under  the  statute  of  frauds,  and  her  husband's  creditors,  in 
whose  favor  such  promise  is  made,ciin  maintain  an  action  thereon,  though  they 
were  not  parties  to  the  agreement. 

Commissioners'  decision. 

Department  1.    Appeal  from  superior  court,  Sacramento  county. 

f/.  a.  McKune,  for  appellant. 

Freeman  d  Bates,  for  respondent. 

Belcher,  C.  C  The  defendants,  being  husband  and  wife,  bought 
the  real  property  mentioned  in  the  complaint  in  February,  1881.  At 
the  time  of  the  purchase  the  defendant  Helena  paid  one-third  of  the 
purchase  price  with  money  which  was  her  separate  property,  and  for 
the  other  two-thirds  they  gave  their  joint  promissory  note.  Shortly 
after  the  purchase  they  commenced  to  erect  a  building  on  the  prem- 
ises, and  obtained  lumber  and  material  therefor  from  the  plaintiff. 
The  lumber  and  materials  furnished  were  charged  to  John  Wagner, 
the  husband.  On  the  fourth  day  of  April,  1881,  the  defendants  re- 
conveyed  the  property  to  Michael  Wagner,  their  grantor,  who  held  it 
until  the  eleventh  day  of  July  following,  and  then,  for  the  expressed 
consideration  of  one  dollar,  conveyed  it  back  to  defendant  Helena. 
Between  April  4th  and  July  1 1th  the  construction  of  the  building  was 
continued,  and  materials  therefor  were  furnished  by  the  plaintiff,  and 
by  Hartwell,  Hotchkiss  &  Stalker,  and  charged  to  John  Wagner.  At 
the  time  of  the  conveyance  to  her,  on  the  eleventh  of  July,  defendant 
Helena  agreed  to  pay  the  bills  against  the  property,  including  the  bills 
due  the  plaintiff  and  Hartwell,  Hotchkiss  &  Stalker,  and  this,  she  told 
the  scrivener  who  drew  the  deed,  was  a  part  of  the  consideration  of 
the  deed  to  her.  On  the  same  day  she  went  with  her  husband  to  the 
plaintiff's  managing  agent  and  told  him  that  she  owned  the  property 
and  was  going  to  pay  all  the  bills,  and  wanted  to  know  how  much 
discount  the  plaintiff  would  allow  her  if  she  paid  the  cash.  She  also 
went  with  her  husband  to  the  place  of  business  of  Hartwell,  Hotchkiss 
&  Stalker,  and  asked  for  their  bill,  and  said  she  was  going  to  pay  it. 
The  bills  not  being  paid,  Hartwell,  Hotchkiss  &  Stalker  assigned  their 
bill  to  the  plaintiff,  and  this  action  was  brought  to  recover  the  amount 
of  the  two  bills.  The  defendant  John  appeared,  and  consented  that 
judgment  be  taken  against  him  as  prayed  for  in  the  complaint.  The 
defendant  Helena  answered  with  a  general  denial  and  a  plea  of  coy- 
v.7p,nos.l3, 14 — 45 
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erture.     The  case  comes  here  on  an  appeal  by  the  defendant  Helena 
from  the  order  denying  her  motion  for  a  new  trial. 

The  fact  that  the  appellant  was  a  married  woman  cannot  avail  her 
in  this  case.  She  was  not  disqualified  by  reason  of  coverture  from 
entering  into  a  contract  of  the  character  indicated  in  the  record.  In 
this  state  "either  husband  or  wife  may  enter  into  any  engagement  or 
transaction  with  the  other,  or  with  any  other  person,  respecting  prop- 
erty, which  either  might  if  unmarried."  Civil  Code,  §  158.  The  ap- 
pellant accepted  a  conveyance  of  the  property,  and  as  a  part  consid- 
eration for  that  conveyance  promised  to  pay  the  bills  sued  on.  Even 
if  the  obligation  to  pay  them  rested  on  John  Wagner  or  Michael 
Wagner  alone,  still  the  appellant's  promise  to  pay  them  was  not  void 
because  not  in  writing  signed  by  her.  Section  2794,  Civil  Code,  pro- 
vides : 

"A  promise  to  answer  for  the  obligation  of  another,  in  any  of  the  follow- 
ing cases,  is  deemed  an  original  obligation  of  the  promisor,  and  need  not  be 
in  writing:  *  *  *  -  (3)  Wl»ere  the  promise,  being  tor  an  antecedent  obli- 
gation of  another,  is  made  *  *  *  upon  a  consideration  beneficial  to  the 
promisor,  whether  moving  from  either  party  to  the  antecedent  obligation  or 
from  another  person." 

It  is  claimed  that  the  debt  was  the  obligation  of  John  Wagner,  and 
that  a  promise  made  to  John  Wagner  or  Michael  Wagner  could  not 
operate  as  a  promise  to  the  plaintiff,  or  to  Hartwell,  Hotchkiss  & 
Stalker,  on  which  they  could  sue,  for  the  reason  that  there  was  no 
privity  between  the  parties.  The  same  point  was  made  and  main- 
tained in  McLaren  y.  Hutchinson,  18  Cal.  80.     The  court  said: 

"In  this  case  the  defendant  purchased  of  one  Beach  a  tract  of  land,  and,  as 
a  part  of  the  consideration,  agreed  to  pay  certain  debts  specified  in  the  com- 
plaint. Neither  the  plaintiff  nor  any  of  the  persons  to  whom  the  debts  were 
owing  were  parties  to  the  agreement,  and  it  does  not  appear  that  they  ever 
assented  to,  or  attempted  in  any  manner  to  connect  themselves  with,  the  trans- 
action prior  to  the  commencement  of  the  suit.  The  plaintiff  is  the  present 
holder  of  these  debts,  and  the  question  is  whether  he  can  maintain  an  action 
against  the  defendant  for  their  recovery.  It  is  clear,  we  think,  that  he  can- 
not. There  is  no  privity  between  the  parties,  and  the  legal  position  of  the 
plaintiff  is  that  of  a  stranger  to  the  agreement." 

The  same  point  was  again  made  in  Lewis  v.  Covillaud,  21  Cal.  189; 
and,  speaking  of  McLaren  v.  Hutchinson,  the  court  said : 

"In  that  case  the  suit  was  upon  an  agreement  made  by  the  defendant  with 
a  third  person  to  pay  a  debt  owing  by  the  latter  to  the  plaintiff,  and  we  held 
that,  as  the  plaintiff  was  not  a  party  to  the  agreement,  the  action  could  not 
be  maintained.  The  decision  was  placed  upon  the  ground  that  there  was  no 
privity,  but  since  the  case  was  decided  the  matter  has  frequently  been  called 
to  our  attention,  and  we  are  by  no  means  satisfied  with  the  rule  laid  down. 
The  agreement  was  founded  upon  asuflicient  consideration,  and  the  modern 
doctrine  in  such  cases  seems  to  be  in  favor  of  the  maintenance  of  the  action." 

We  are  satisfied  that  an  action  like  th  it  described  in  McLaren  v. 
Hutchinson  may  be  maintained,  and  that  the  court  did  not  err  in-this 
case  in  rendering  judgment  in  favor  of  the  plaintiff.   Barker  v.  Bucklin, 
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■2  Denio,  45;  Delaware  d  TI.  Canal  Co.  v.  Westchester  Co.  Bank,  4 
Denio,  97;  Lawrence  v.  Fox,  20  N.  Y.  368;  Turk  y.  Ridge,  41  N.  Y. 
206;  Barker  v.  Bradley,  42  N.  Y.  316;  Arnold  v.  Lyman,  17  Mass. 
400. 

The  order  shonid  be  affirmed. 

We  concur :     Searls,  C.  ;  Pootb,  C. 

By  the  Court.     For  the  reasons  given  in  the  foregoing  opinion  the 
order  is  affirmed. 


Whitmore  v.  Henderson.     (No.  8,706.) 

Filed  Augnsi  3, 1885. 

Appeal — Judgment  Affiumed. 

For  failure  of  appellant  to  file  pointsand  authorities,  judgment  affirmed;  and 
.  it  appearing  that  the  appeal  was  without  merit,  damages  imposed. 

Department  2.     Appeal  from  superior  court,  Stanislaus  county. 

R.  B.  Treat  and  W.  L.  Dudley,  for  appellant. 

W.  E.  Turner  and  D.  S.  Terry,  for  respondent. 

Bt  the  Court.  Appellant  having  failed  to  file  his  points  and  au- 
ihorities  within  the  time  granted,  we  think  the  judgment  should  be 
iiffirmed. 

(2  Cal.  Unrep.  511) 

(Order  entered  August  11,  1885.) 

By  the  Court.  Ordered  that  the  judgment  entered  in  this  cause 
foy  this  court,  August  3,  1885,  be  amended  by  inserting,  after  the 
words  "the  judgment  should  be  affirmed,"  the  words,  "and  it  appear- 
ing that  the  appeal  was  without  merit,  and  was  taken  for  delay,  dam- 
ages in  the  sum  of  $250  should-  be  imposed  in  favor  of  respondent 
and  against  appellant."     So  ordered. 


Hamill  17.  Littner.     (No.  9,800.) 

Filed  August  12,  1885. 

1.  Submission  on  Agreed  State  op  Facts — Findings. 

Findings  are  not  necessary  in  a  case  submitted  ob  an  agreed  statement  of 
facts. 

2.  Mortgage-— Payment  of  Taxes  by  MoRTaAGOR— Judgment  Affirmed. 

On  authority  of  Hay  v.  Iltll,  4  Pac.  Rep.  378,  judgment  affirmed. 

Commissioners'  decision. 

Department  1.     Appeal  from  superior  court,  Sacramento  county. 
Freetnan  d  Bates,  for  appellant. 
A.  P.  Catlin,  for  respondent. 

Belcher,  C.  C.     This  case  was  submitted  to  the  court  below  upon 
an  agreed  statement  of  the  facts,  and  findings  were,  therefore,  not  nee- 
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essary.  Besides,  the  court,  in  its  decision  of  the  case,  recited  the 
facts  substantially  as  they  were  agreed  to,  and  these  facts,  and  the 
conclusions  of  law  thereon,  were  separately  stated.  The  exact  point 
involved  in  this  case  was  decided  in  Hay  v.  Hill^  4  Pac.  Bbp.  378. 
We  are  satisfied  that  that  decision  was  right.  Upon  the  authority  of 
that  case,  the  judgment  here  should  be  affirmed. 

We  concur:     Searls,  C;  Footb,  C. 

By  the  Court.     For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 


(67  Cal.  319) 

In  re  Estate  of  Luther,  Deceased.     (No.  9,622.) 

Filed  August  21,  1885. 

Estates  of  Decedents-^Family  Allowance. 

An  order  refusing  to  make  a  family  allowance  out  of  the  estate  of  a  decedent 
is  not  erroneous,  if  it  apt>ears  that  a  homestead  had  been  set  apart  to  the  widow 
and  children,  and  the  petition  for  the  family  allowance  fails  to  state  that  such 
homestead  is  insufficient  for  the  support  of  the  family. 

Commissioners'  decision. 

Department  2.    Appeal  from  superior  court,  Stanislaus  county. 

Schell  d  Bond,  for  appellant. 

E.  T,  Stone,  for  respondent. 

PooTE,  C.  Appeal  from  an  order  refusing  to  make  a  family  allow- 
ance to  the  widow  and  minor  children  of  deceased.  A  homestead  con- 
sisting of  125  acres  of  farming  land,  also  some  personal  property, 
had  been  set  apart  to  the  widow  and  children.  The  petition  for  family 
allowance  did  not  contain  a  statement  that  the  proceeds  of  the  farm 
were  insufficient.  Therefore  we  cannot  say  that  the  court  erred  in  re- 
fusing the  allowance,  and  the  order  appealed  from  should  be  affirmed. 

We  concur :     Sbabls,  C.  ;  Belcher,  C.  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
order  is  affirmed. 


(67  Cal.  313) 

Clunib  V,  Sacramento  Lumber  Co.     (No.  9,753.) 
Filed  August  19, 1885. 

1.  FllTDIKGS— CONPLICTINO  EVIDENCE. 

Findings  of  fact  based  on  conflicting  evidence  ou^ht  not  to  be  disturbed  un- 
less some  evidence  was  improperly  admitted  which  was  injurious  to  the  losing 
party. 

2.  Evidence— Declarattonb  op  Agent— Admissibility  against  Puincital. 

Declarations  made  by  an  agent  after  the  act  to  which  thev  relate,  do  not  bind 
the  principal,  are  not  part  of  the  res  gesta,  and  not  admissible  in  evidence. 

Commissioners'  decision. 
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Department  1.    Appeal  from  superior  court,  Sacramento  connty. 

Freeman  d  Batesy  for  appellant. 

A.  P.  Catliriy  for  respondent, 

FooTE,  G.  The  plaintiff  seeks  to  enforce  the  specific  performance 
of  a  verbal  agreement  by  compelling  the  defendant  to  execute  a  lease 
of  certain  premises  for  the  term  of  five  years.  The  findings  of  the 
court  upon  the  facts,  the  evidence  being  conflicting,  ought  not  to  be 
disturbed,  unless  something  was  improperly  admitted  which  was  in« 
jurious  to  the  defendant.  It  is  claimed  by  counsel  that  the  state- 
ments and  declarations  of  Goodhue,  the  defendant  corporation's 
general  manager,  made  after  his  verbal  agreement  to  lease  for  his 
principal  the  premises  about  which  this  contention  is  had,  were  in- 
competent as  evidence  to  bind  such  principal,  since  they  were  narra- 
tions of  facts  which  occurred  at  the  time  the  agreement  was  entered 
into.  The  evidence  discloses  the  fact  that  those  declarations  and 
statements  on  the  part  of  Goodhue  were  made  a  year  or  two  after  the 
alleged  parol  agreement  for  the  lease  of  five  years  was  consummated 
by  him  for  bis  principal  with  the  plaintiff,  and  that  they  set  out  and 
stated  the  terms  and  tenor  of  such  agreement  as  understood  by  the 
parties  thereto  at  the  time  of  its  completion.  We  are  of  opinion  that 
it  was  not  proper  to  admit  in  evidence  such  declarations  so  made  by 
the  agent,  as  they  did  not  bind  his  principal,  not  being  a  part  of  the 
res  gesta,  and  for  this  reason  the  judgment  and  order  denying  a  new 
trial  should  be  reversed,  and  a  new  trial  granted^ 

We  concur:    Belcher,  C.  C.  ;  Searls,  C. 

By  the  Court.  For  the  reason  given  in  the  foregoing  opinion  the 
judgment  and  order  are  reversed,  and  the  cause  remanded  for  a  new 
trial. 


In  re  Patterson.     (No.  20,117.) 

FUed  August  20, 1885, 

Habeas  Corpus— Petittoneii  Remandkd. 

No  error  appearing  in  the  proceedings  which  would  justify  a  discharge  of  the 
prisoner  on  habeas  corpta^  the  petitioner  remanded. 

Department  2.     Application  for  discharge  on  habeas  corpus* 

J.  Lambert,  for  petitioner. 

Bt  the  Court.  The  petitioner  was  convicted  under  section  4  of 
the  act  of  March  30, 1878,  (St.  1877-78,  p.  813,)  of  a  misdemeanor, 
in  having  unlawfully  beaten  a  child,  and  causing  said  child  to  suffer 
unjustifiable  physical  pain,  and  was  sentenced  to  pay  a  fine  and  be 
imprisoned.  No  error  appears  in  the  proceedings  which  would  jus- 
tify a  discharge  of  the  prisoner  on  habeas  corpus. 

The  petitioner  is  remanded. 
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(67  Gal.  299) 

Sheldon  v.  Mull.     (No.  9,685.) 

Filed  August  18, 1885 

Ejectment— P0SSB8810N  to  Constitute  Ouster. 

The  possession  of  defendant,  to  sustain  an  action  of  ejectment,  may  be  suf- 
ficient to  constitute  an  ouster,  thougli  the  land  in  controversy  has  not  been  in- 
closed so  as  to  deprive  the  plaintiff  of  possession  of  the  same. 

GommissionerB'  decision. 

Department  1.    Appeal  from  superior  court,  Sacramento  county. 

Freeman  d  Bates,  for  appellant.    • 

A.  P.  Catlin,  for  respondent. 

Searls,  G.  Ejectment  to  recover  a  strip  of  land.  The  jury  rendered 
the  following  verdict : 

"We,  the  jury  in  the  above-entitled  cause,  find  for  the  defendant,  on  the 
ground  that  he  has  not  had  possession  of  any  of  the  land  sued  for." 

Plaintiff  and  defendant  were  adjoining  owners  of  land.  In  Decem- 
ber, 1881,  defendant  constructed  a  fence,  apparently  as  and  for  a 
line  fence  between  himself  and  plaintiff,  but  which  was  not  on  the 
line,  being  over  on  plaintiff's  land,  and  leaving  a  narrow  strip  thereof 
on  defendant's  side.  Tlie  fence  did  not  make  an  inclosure,  extending 
only  a  portion  of  the  way  along  the  vicinity  of  the  line,  and  at  the  end 
of  such  fence  there  was  an  open  space,  by  which  egress  and  ingress 
could  be  had  from  and  to  plaintiff's  land.  At  the  trial,  plaintiff  asked 
the  court  to  instruct  the  jury  as  follows: 

"It  is  not  necessary  for  the  plaintiff  to  show  that  the  defendant  surrounded 
the  land  In  controversy  by  an  inclosure.  The  defendant  is  to  be  deemed  to 
be  in  possession  of  such  part  of  the  land,  if  any,  as  he  occupied  and  used,  in 
the  same  manner  that  owners  of  land  of  like  character  in  that  neighborhood 
commonly  occupy  and  use  them." 

The  court  refused  to  give  the  instruction,  which  refusal  was  excepted 
to,  and  is  assigned  as  error.  The  court,  at  request  of  defendant,  in- 
structed the  jury  as  follows : 

"In  order  to  entitle  plaintiff  to  recover  the  strip  of  land  claimed  in  this  ac- 
tion, it  must  appear  to  the  jury  from  the  evidence  that  defendant  so  inclosed 
the  same  as  to  deprive  plaintiff  of  the  possession  of  the  same,  and  to  appro- 
priate the  same  to  his  own  exclusive  use,  and  that  the  land  so  inclosed  belongs 
to  plaintiff." 

The  giving  of  which  is  also  assigned  as  error.  It  will  be  perceived 
that,  by  the  instruction  refused  and  the  one  given,  the  court  indicated 
to  the  jury  very  clearly  that  to  constitute  an  ouster  it  was  necessary 
that  defendant  should  have  inclosed  the  land  in  dispute  so  as  to  de- 
prive plaintiff  of  the  possession  thereof;  and  in  defendant's  third 
instruction  the  court  told  the  jury  they  must  be  satisfied  from  the 
evidence  that  by  means  of  fences  defendant  so  inclosed  the  strip  of 
land  as  to  deprive  plaintiff  of  the  possession  of  the  same.  Actual 
possession  of  land  may  be  had  without  fences  or  inclosure.  McCreery 
V.  Everding,  44  Gal.  246.  Inclosing  land  by  a  fence  is  evidence  of 
possession,  but  it  is  not  the  only  evidence  of  possession.     He  who 
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enters  upon  land,  occupies  it,  subjects  it  to  his  will  and  dominion  for 
a  purpose  to  which  it  is  adapted,  excluding  all  other  persons  there- 
from, and  is  in  the  exclusive  enjoyment  of  its  advantages  and  pro- 
ducts, is  as  much  in  the  possession  of  such  land  as  though  he  had 
inclosed  it  with  a  fence.  In  Sunolv.  Hepburn,  1  Cal.  254,  the  court 
held  that  the  fact  that  cattle  and  horses  of  a  person  had  roamed  over 
and  grazed  upon  a  tract  of  land  does  not,  of  itself  alone,  make  out 
an  actual  possession  of  the  land  in  him.  A  person,  however,  who 
marks  ofiF  the  boundaries  of  a  tract  of  land,  reasonable  in  extent,  and 
habitually  uses  the  same  for  pasturage  of  stock,  confining  his  cattle 
thereon  and  excluding  all  others  therefrom  by  the  aid  of  herdsmen 
employed  by  him  for  that  purpose,  the  land  being  adapted  t(^  the  pur- 
pose indicated,  is  as  much  in  the  actual  possession  of  such  land  as 
though  he  had  inclosed  it  by  a  fence.  "The  possession  to  be  shown 
in  the  defendant,  in  an  action  of  ejekstment,  need  not  be  actual^  as 
contradistinguished  from  constructive,  in  its  character."  Crane  v. 
GhirardeUi,  45  Cal.  236. 

In  the  present  case  there  was  evidence  tending  to  show  that  de- 
fendant had  built  his  fence  over  the  line  and  upon  the  land  of  plain- 
tiff. The  defendant,  who  was  a  witness  in  his  own  behalf,  on  cross- 
examination  said : 

"Since  December  of  last  year  I  have  used  the  land  the  same  as  before. 
Have  run  my  sheep  on  it.  I  suppose  the  sheep  run  up  to  the  new  fence.  I 
had  the  same  use  and  occupation  of  the  part  up  to  the  new  fencA  as  of  any 
other  part  of  my  place,  and  I  claimed  the  right  to  use  up  to  that  fence.  1 
supposed  the  fence  was  on  my  land.  1  used  the  part  adjoining  the  fence  the 
same  as  I  used  all  my  high  land." 

This  testimony  tended  to  show  that  defendant  was  in  possession  of 
the  land  in  dispute,  claiming  it  as  his  own. 

The  instruction  refused  and  those  given,  taken  together,  indicated 
to  the  jury  that  the  evidence  of  possession  in  defendant  was  of  no 
avail,  and  did  not  amount  to  an  ouster,  unless  defendant  had  so  in- 
closed the  land  as  to  deprive  plaintiff  of  the  possession  of  the  same. 
This  was  error,  for  which  the  judgment  should  be  reversed  and  a  new 
trial  granted. 

We  concur :     Belcher,  C.  C. ;  Foots,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  reversed,  and  cause  remanded  for  a  new  trial. 
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aUPRBMB  COURT  OF  UTAS. 

(4  Utah,  5a)  — 

Ferry  r.  Street.^ 

Filed  August  4, 1886. 

PuBLTO  Land— Patent— Impeachment  of  Title— Collateral  PROCBEi>iNa. 
If,  under  any  assumed  state  of  circumstances,  a  patent  can  be  valid,  then  ft 
cannot  be  attacked  in  any  collateral  proceeding,  or  in  any  manner,  except  by 
direct  action  to  set  aside  the  deed  indicated,  either  by  the  United  States,  or  by 
the  persons  who  have  succeeded  to  its  rights. 

P.  Denny ^  for  appellant,  John  L.  Street. 

Sutherland  dt  McBride  and  Arthur  Brown,  for  rdBpondent,  Edward 
P.  Ferry. 

Emerson,  J.  The  form  of  this  action  is  one  for  the  possession  of 
real  estate  situated  in  the  town  of  Park  City.  The  plaintiff  claims 
title  nnder  the  patent  of  the  United  States,  and  by  mesne  convey- 
ances to  the  plaintiff  from  the  patentee.  No  question  is  made  as  to 
the  existence  of  the  patent,  or  the  title  deraigned  therefrom  in  plain- 
tiff; but  in  this  action  at  law  for  the  recovery  of  possession  the 
defendant  seeks  to  assail  that  patent  on  the  following  grounds :  Fir$t, 
the  premises  in  truth  did  describe  a  part  of  section  16,  and  that,  there- 
fore, they  were  not  open  to  settlement,  and  the  plaintiff  and  his 
grantor  bad  no  right  to  patent  the  same,  for  the  reason  that  it  was  a 
school  section,  and  the  authorities  were  forbidden  to  patent  the  same  to 
settlers ;  second,  that  the  said  lands  were  mineral  lands,  and  therefore 
not  open  to  claims  of  settlers ;  third,  that  the  lands  were  occupied 
by  people  squatted  thereon,  and  claiming  to  be  a  city,  to-wit,  Park 
City. 

We  will  determine  these  three  objections  in  their  order :  The  plain- 
tiff procures  his  title  under  the  scrip  known  as  "Valentine  Scrip;"  the 
authority  for  the  issuing  of  which  is  to  be  found  under  the  General  Laws 

of  the  United  States  of  1881,  page ,  which  authorizes  the  holders 

of  such  scrip  to  enter  unappropriated  lands  of  the  United  States,  and 
the  first  question  involves  the  inquiry  as  to  what  is  the  meaning  of 
"appropriated"  or  "unappropriated."  It  is  claimed  by  the  appellant 
that  lands  which  may  possibly  fall  in  section  16  or  36,  although  not 
then  surveyed,  are  appropriated.  On  the  other  hand,  it  is  contended 
that  the  only  appropriation  of  the  lands  which  fall  within  sections  36 
and  16  is  when  they  are  surveyed,  and  found  to  be  such  sections  by 
official  survey ;  and  until  such  survey  the  lands  are  open  for  any  ap- 
propriator,  and  a  person  seeking  to  pre-empt  or  to  homestead  on  such 
lands  has  always  to  be  recognized  as  one  entitled  to  enter  thereon, 
and  his  right  has  to  be  protected,  although  afterwards  the  number  of 
this  section  turned  out  to  be  16  or  36.  The  Valentine  scrip  was  not 
more  limited.  The  holder  of  it  had  the  right  to  enter  upon  any  lands 
which  had  not  been  actually  designated  and  set  aside  for  the  use  of 

>8ee  7  Sup.  Gt  B«p.  2SI. 
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schools,  or  for  the  use  of  actual  appropriators.  These  pre* emptors  or 
people  were  not  holding  under  homestead  claims.  These  lands  had 
never  been  pre-empted  or  made  subject  to  homestead  claims,  nor  had 
they  been  surveyed  at  the  time  when  this  patent  was  applied  for.  If 
under  any  assumed  state  of  circumstances  a  patent  can  be  valid,  then 
it  cannot  be  attacked  in  any  collateral  proceeding  or  in  any  manner 
except  by  direct  action  to  set  aside  the  deed  indicated  either  by  the 
United  Btates  or  the  persons  who  have  succeeded  to  its  right.  It  is 
apparent  that  this  patent  not  only  could  have  been,  but  under  the  ex- 
isting circumstances  was,  valid.  It  was  not  in  the  power  of  the  de* 
fendant  or  appellant  to  attack  that  patent  in  a  court  of  law  on  the 
ground  that  it  included  school  lands.  The  law  upon  this  subject  is 
fully  stated  in  the  case  of  Steel  v.  Smelting  Co.  106  U.  8.  454;  3.  C. 
1  Sup.  Gt.  Bep.  389 :  '*So,  with  a  patent  for  land  of  the  United  States, 
which  is  the  result  of  the  judgment  upon  the  right  of  the  patentee  by 
that  department  of  the  government  to  which  the  alienation  of  the 
public  lands  is  confided,  the  remedy  of  the  aggrieved  party  must  be 
sought  by  him  in  a  court  of  eqaity,  if  he  possesses  such  an  equitable 
right  to  the  premises  as  would  give  him  the  title  if  the  patent  were 
out  of  the  way.  If  he  occupy  with  respect  to  the  land  no  sach  posi- 
tion as  this,  he  can  only  apply  to  the  officers  of  the  government  to 
take  measures  in  its  name  to  vacate  the  patent  or  limit  its  operation. 
It  cannot  be  vacated  or  limited  in  proceedings  where  it  comes  collat- 
erally in  question.  It  cannot  be  vacated  or  limited  by  the  officers 
themselves.  Their  power  over  the  land  is  ended  when  the  patent  is 
issued  and  placed  on  the  records  of  the  department."  The  other  cases 
cited  on  both  sides  are  in  conformity  with  this  ruling. 

The  determination  of  this  first  question  decides  the  other  also.  If 
these  premises  were  mineral  lands,  as  claimed  by  the  appellant,  and 
the  appellant  had  any  right  therein,  it  was  his  duty  to  have  applied 
for  a  patent  and  asserted  his  right  before  the  depai*tment.  An  adjudi- 
cation of  the  department  of  the  land-office  upon  the  subject  is  condu^ 
sive  and  final.  It  would  be  a  strange  doctrine,  if,  after  the  United 
States  government  has  patented  land  away,  and  minerals  should  he 
discovered  in  the  lands,  within  his  patent  or  deed,  that  some  outside 
discoverer  could  say  the  patent  was  void.  Such  was  not  the  inten^ 
tion  of  the  law.  If  it  had  been  true  that  any  mineral  *  entries  had 
been  made  at  the  land-office  at  the  time  this  patent  was  applied  for,, 
then  such  owners,  and  the  defendant  among  them,  if  he  were  one, 
must  have  had  notice  of  the  procedure ;  and  the  law  assumes  and 
presumes  he  did  have  notice.  If,  after  inquiry,  the  land-office  deter- 
mined the  plaintiff  had,  or  his  grantors  had,  a  right  to  a  patent,  that 
decision  was  binding  upon  the  court.  The  same  result  must  follow 
if  no  inquiry  was  entered  into.  The  land-office  had  jurisdiction  in 
the  matter;  its  determination  was  final. 

Precisely  the  same  views  control  the  third  point.  The  defendant 
offers  to  prove  that  there  were,  at  the  time  of  the  application  of  tbia 
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Valentine  scrip  to  the  premises  in  question,  a  few  hundred  squatters 
within  the  land  conveyed.  Those  squatters  had  taken  no  measures 
or  steps  to  procure  title  under  the  town-site  law, — filed  no  papers  in 
any  tribunal  entitling  them  to  act  as  such.  If  it  was  desired  and 
within  the  law  to  plat  a  town-site  entry,  they  had  ample  opportunity. 
Until  they  did  so  they  were  mere  trespassers,  and  the  lands  were  un- 
<appropriated,  and  it  was  open  for  the  government  to  eject  them.  Yo- 
Semite  Valley  Case,  15  Wall.  77.  Until  such  act  on  the  part  of  squat- 
ters, any  person  having  the  authority  of  the  United  States  government 
could  deed  the  same.  The  grantor  of  the  plaintiff,  holding  the  Valen- 
tine scrip,  had  the  authority  of  the  United  States  government.  These 
lands  at  the  time  had  been  unappropriated,  in  every  sense  of  the  term. 
They  had  not  been  even  surveyed;  and,  until  they  were  surveyed,  no 
appropriation  whatsoever  had  been  made  of  them.  The  court  con- 
curs in  the  findings,  and  the  opinion  of  the  court  below. 
(The  other  iudges  concur.) 


(4  Utah,  192) 

Darke  v.  Ireland. 

Filed  A-Ugust  8,  lb85. 

Practice— MoTioK  to  Sec  Aside  Verdict,  Several  Terms  of  Coubt  Having 
Passed. 

The  court  has  no  power  or  authority  to  set  aside  a  verdict  after  several  terms 
of  court  have  elapsed  since  such  verdict  was  given. 

Hoge  d  Burmester,  for  plaintiff. 

Marshall  dt  lioylCy  for  defendant. 

Zane,  G.  J.  This  is  an  appeal  from  an  order  of  the  court  below 
overruling  a  motion  to  set  aside  a  judgment  on  the  verdict.  The 
plaintiff  filed  his  complaint,  duly  verified,  claiming  the  personal  prop- 
erty described,  and  alleging  its  value  to  be  $2,500.  The  defendant 
answered,  admitting  the  right. and  title  of  one  billiard  table  to  be  in 
plaintiff,  and  denied  that  defendant  had  taken  or  detained  it,  and  de- 
nied the  allegation  of  right  in  plaintiff  to  the  other  property,  but  did 
not  deny  the  allegation  of  value.  Defendant  aliso  justified  taking  the 
goods,  except  the  billiard  table  mentioned,  as  United  States  marshal, 
under  a  writ  of  attachment  against  Robert  Burns,  in  favor  of  Living- 
ston  &  Go. ;  ^alleged  property  in  thQ  former,  indebtedness  from  him  to 
the  latter,  and  that  plaintiff  to6k  the  goods  under  legal  process  while 
defendant  was  so  holding  them.  Section  1290,  Comp.  Laws  Utah, 
provides  that  every  material  allegation  of  the  complaint,  when  it  is 
verified,  not  specially  controverted  by  the  answer,  shall,  for  the  pur- 
pose of  the  action,  be  taken  as  true,  and  allegation  of  new  matter  in 
the  answer  shall,  on  the  trial,  be  deemed  controverted  by  the  adverse 
party.  Under  this  statute  the  pleadings  presented  an  issue  on  plain- 
tiff's right,  on  property  in  Burns,  on  the  justification  under  the  attach- 
ment, and  on  the  taking  of  the  goods  afterwards  by  the  plaintiff. 
These  issues  were  submitted  to  a  jury,  who,  on  the  twenty- fifth  day 
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of  May,  1883,  returned  the  following  vferdict :  "We,  the  jary,  find  for 
the  defendant  on  the  issues  in  the  above-entitled  cause."  And  the 
court  on  the  same  day  adjudged  that  defendant  recover  of  the  plain- 
tiff the  possession  of  the  property  described  in  the  com'^laint,  except 
the  billiard  table,  admitted  in  the  answer  to  belong  to  plaintiff,  or 
$3,500  in  case  delivery  could  not  be  had.  On  June  21,  1884,  the 
plaintiff  filed  a  notice  of  motion  to  set  aside  the  judgment :  (1)  Be- 
cause it  was  not  supported  by  the  pleadings;  (2)  because  it  was  not 
supported  by  the  verdict. 

We  find  no  error  in  the  pleadings.  The  property  described  in  the 
complaint,  alleged  to  be  of  the  value  of  $2,500,  included  a  billiard 
table  conceded  to  plaintiff.  The  value  of  this  table  is  not  averred,  and 
does  not  appear;  but,  assuming  it  to  be  worth  something,  the  value 
of  the  property  found  for  the  plaintiff  was  less  than  $2,500.  It  was 
error  to  enter  up  judgment  for  the  full  amount  alleged  in  the  com- 
plaint (including  the  value  of  plaintiff's  table)  in  case  a  delivery  of 
the  property  could  not  be  had.  This  error,  however,  did  not  render 
the  judgment  void.  The  court  having  obtained  jurisdiction  over  the 
person  and  over  the  subject-matter,  error  in  the  exercise  of  that  ju- 
risdiction did  not  make  the  judgment  void.  Freem.  Judgm.  §  135. 
More  than  a  year  intervened  between  the  twenty-fifth  day  of  May, 

1883,  the  date  of  this  judgment,  and  the  twenty-first  day  of  June, 

1884,  when  the  notice  of  the  motion  to  set  it  aside  was  filed,  and  sev- 
eral terms  of  the  district  court  in  which  it  was  rendered  had  inter- 
vened. After  an  adjournment  of  a  term  of  court  at  which  a  judg- 
ment is  rendered,  the  court  loses  all  power  to  set  it  aside  on  motion 
made  at  a  subsequent  term,  in  the  absence  of  a  statute  authorizing  it 
to  be  done.  1  Estee,  PI.  &  Pr.  (2d  Ed.)  33 ;  Carpenter  v.  Hart,  5  CaL 
407;  De  Castro  v.  Richardson,  25  Cal.  52. 

It  appears  from  the  record  that  on  June  20, 1883,  26  days  after  the 
date  of  the  judgment,  and  during  the  term  at  which  it  was  rendered, 
the  plaintiff  filed  an  affidavit  in  which  he  stated  certain  reasons  for  a 
new  trial,  and  on  the  twenty-seventh  day  of  the  same  month  this  affi- 
davit appears  to  have  been  served  on  defendant.  This  is  all  that  ap- 
pears on  the  record  with  respect  to  the  motion.  The  plaintiff  urges 
that  the  effect  of  these  steps  towards  a  motion  for  a  new  trial  was  to 
retain  jurisdiction  in  the  court  over  the  case  for  the  purpose  of  the 
motion  to  vacate  the  judgment.  No  such  notice  of  motion  as  is  re- 
quired by  section  1420,  Comp.  Laws  Utah  1876,  was  given.  The  fail- 
ure to  comply  with  the  laws  with  respect  to  the  motion,  with  the  fur- 
ther fact  that  no  notice  appears  to  have  been  taken  of  it  by  the  court 
or  counsel,  authorizes  the  inference  that  the  motion  for  a  new  trial 
was  abandoned. 

The  order  of  the  court  below  appealed  from  is  affirmed. 

Powers,  J.,  concurs. 
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(4  Utah,  185) 

.BOWBING   V.  BOWBING. 

Filed  August  2,  1885. 

Attachment  —  Motion  to  Dissolve — Affbaij  fkom  Oroeb — Essentials  of 
THE  Record — ^Bill  of  Exceptions. 

On  appeal  from  an  order  granting  or  refusing  a  motion  to  dissolve  an  attach- 
ment there  is  in  Utah  no  statute  making  the  motion  itself  or  the  affidavits  a 
part  of  the  record  without  a  bill  of  exceptions.  But  if  it  were  conceded  that 
a  bill  of  exceptions  was  unnecessary  to  bring  such  affidavits  before  the  supreme 
court  of  the  territory,  all  the  evidence  heard  upon  the  inotion  to  discharge 
should  be  found  in  the  record,  and,  if  consisting  of  affidavits,  they  should  also 
be  specified  in  the  certificate  of  the  clerk  and  identified. 

Darke  dt  Kenner,  for  ap'^'^llant. 

Artki^r  Brown,  for  respondent. 

Zane,  G.  J.  The  plaintiff  in  this  ease  filed  bis  complaint  in  the 
office  of  the  clerk  of  the  Third  district  court,  and  the  defendant  his 
answer.  The  plaintiff  also  filed  an  affidavit,  in  which  he  alleged  that 
defendant  was  disposing  of  his  property  with  intent  to  defraud  his 
creditors ;  and  an  attachment  writ  issued,  by  virtue  of  which  defend- 
ant's property  was  seized.  The  defendant  entered  a  motion  to  dis- 
cbarge the  attachment,  for  the  reason  that  the  charge  of  fraud  was 
untrue,  and  presented  affidavits  in  its  support;  and  the  plaintiff  pre- 
sented counter-affidavits.  The  motion  was  overruled  by  the  court, 
and  defendant  excepted,  and  appealed  from  the  order.  The  issue  de- 
termined by  the  court  was  one  of  fact,  and  the  evidence  consisted  of 
affidavits.  In  order  to  determine  this  issue,  we  must  have  the  evi- 
dence before  us.  Some  of  the  affidavits  used  on  the  hearing  of  the 
motion  in  the  court  below  were  copied  into  the  transcript,  others  were 
not,  and  those  copied  were  not  identified  in  the  clerk's  certificate  as 
the  ones  used,  nor  are  they  found  in  the  bill  of  exceptions.  Except 
in  cases  in  which  default  is  entered,  the  judgment  roll  consists  of  the 
pleadings,  a  copy  of  the  verdict  of  the  jury  or  finding  of  the  court  or 
referee,  all  bills  of  exceptions  taken  and  filed,  and  a  copy  of  any  order 
made  on  demurrer  or  relating  to  a  change  of  parties,  and  a  copy  of 
the  judgment.  The  affidavits  were  not  a  part  of  the  judgment  roll. 
Section  551,  p.  251,  Laws  Utah  1884.  Section  638,  p.  249,  Laws 
Utah,  provides  that— 

"  The  judgment  roll,  and  the  affidavits,  or  bill  of  exceptions,  or  statement,  as 
the  case  may  be,  used  on  the  hearing,  with  a  copy  of  the  order  made,  shall 
constitute  the  record  to  be  used  on  appeal  from  the  order  granting  or  refus- 
ing a  new  trial,  unless  the  motion  bo  made  on  the  minutes  of  the  court;  and 
in  that  case  the  judgment  roll,  and  a  statement  to  be  subsequently  prepared, 
with  a  copy  of  the  order,  shall  constitute  the  record  on  appeal.*' 

This  section  applies  to  records  on  appeal  from  judgments  granting 
or  overruling  motions  for  new  trials.  On  appeal  from  an  order  grant- 
ing or  refusing  a  motion  to  dissolve  an  attachment,  there  is  no  stat- 
ute making  the  motion  itself  or  the  affidavits  a  part  of  the  record 
without  a  bill  of  exceptions.  But  if  it  were  conceded  that  a  bill  of 
exceptions  was  unnecessary  to  bring  such  affidavits  before  this  court. 
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we  hold  that  all  the  evidence  heard  apon  the  motion  to  discharge 
should  be  found  in  the  record,  and,  if  consisting  of  affidavits,  they 
should  also  be  specified  in  the  certificate  of  the  clerk  and  identified. 
In  the  case  of  Paine  v.  Linhill^  10  Gal.  371,  the  court  said: 

''The  practice  act,  after  designating  the  manner  in  which  statements  shall 
be  prepared,  expressly  excepts  appeals  from  an  order  made  upon  affidavits 
filed,  and  provides  that  the  affidavits  shall  be  annexed  to  the  order  in  place  of 
the  statement.  Sections  837,  343.  All  that  is  required;  then.  In  such  a  case, 
is  that  the  certificate  of  the  clerk  should  specify  the  affidavits  used,  and  to  en- 
able him  to  do  so  he  should  at  the  time  mark  them  as  filed  on  the  motion." 

The  statute  of  California  referred  to  applies  to  all  orders  made  upon 
affidavits  filed.  In  that  it  dififers  from  the  statute  of  Utah.  If  we 
concede,  however,  that  section  538  of  the  statute  of  Utah,  above  quoted, 
applies  to  all  orders  made  upon  affidavits  filed,  still  we  cannot  reverse 
the  judgment  of  the  court  below — Firsts  because  air  the  affidavits 
used  on  the  hearing  of  the  motion  are  not  found  in  the  transcript; 
second,  those  copied  into  the  transcript  are  not  specified  in  the  cer- 
tificate of  the  clerk.  They  are  not  marked  as  filed  on  the  motion  or 
identified  in  any  way.  Such  a  practice  would  result  in  uncertainty^ 
and  in  reversals  on  imperfect  or  partial  records.  We  are  of  the  opin- 
ion that  the  order  appealed  from  cannot  be  disturbed  on  this  record. 
It  is  therefore  affirmed. 

Emerson  and  Twiss,  JJ.,  concurred. 
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SUPREME  COURT  OF  ARIZONA. 


(2  Ariz.  10) 


Arizona  Prince  Copper  Co.  v.  Copper  Queen  Min.  Co, 

Filed  ,  1885. 

1.  Practice— Judgment— Verdict— Substantial  Conflict  of  Evidence— Vp- 

FSLATB  Court. 

A  judgment  based  upon  a  verdict  where  there  is  a  substantial  conflict  in  the 
evidence  should  not  be  disturbed  by  the  appellate  court. 

2.  Bame  —  Misconduct  of  Jurt  —  Intoxication  —  Contribution  to  Bake  bt 

Party  Complaining. 

Where  the  plaintiff  and  defendant  combine  to  feast  the  jury,  neither  can  be 
heard  to  complain  of  the  act  and  performance  which  they  jointly  inaugurated 
without  proof  of  intoxication  to  the  extent  of  disqualifying  the  jury,  or  some 
member  thereof,  for  a  proper  discharge  of  duty. 

Appeal  from  First  judicial  district  court,  Cochise  county. 

Lewis  db  Dibble  and  W.  H.  Stilwell,  for  appellant,  Copper  Queen 
Mining  Co. 

George  R.  Williains,  for  respondent,  Arizona  Prince  Copper  Co. 

Howard,  C.  J.  Action  of  ejectment  for  the  recovery  of  mining 
ground.  Judgment  in  the  district  court  of  Cochise  county  for  plain- 
tiff. Motion  by  defendant  for  a  new  trial  denied,  from  which  judg- 
ment and  order  denying  motion  defendant  appeals  to  this  court.  By 
stipulation,  appearing  in  the  record,  the  questions  of  location,  corpo- 
rate existence,  and  claims  for  damages  for  value  of  ore  extracted, 
made  by  plaintiff's  complaint,  and  the  cross-complaint  of  defendant, 
are  eliminated  from  the  case,  leaving  for  review,  on  appeal,  the  legal 
right  of  the  parties  to  the  body  of  ore  involved  in  the  issue,  and  the 
question  presented  by  the  appellant's  specification  of  errors — alleged 
misconduct  of  the  jury. 

Plaintiff,  the  Arizona  Prince  Copper  Company,  and  defendant,  the 
Copper  Queen  Mining  Company,  own  adjoining  claims,  with  a  common 
side  line  of  between  500  and  660  feet.  By  the  allegations  of  the  com- 
plaint, and  the  evidence  of  plaintiff,  the  claim  is  asserted  and  sought 
to  be  established  that  the  apex  or  outcrop  of  the  vein  is  on  the  ground 
of  plaintiff,  and  that  it  has  the  right  to  follow  it  beyond  and  under 
the  side  line  into  the  adjoining  ground  of  defendant.  The  defend- 
ant by  cross-complaint  admits  a  portion  of  the  outcropping  to  be  on 
plaintiff's  ground,  and  alleges,  and  gives  evidence  tending  to  establish 
the  fact  alleged,  that  part  of  the  outcropping  is  on  its  ground :  that  the 
vein  at  the  surface  divides,  and  that  one  division  extends  into  de- 
fendant's ground,  the  other  running  into  plaintiff's  ground.  Plain- 
tiff admits  that  a  streak  of  the  ore-bearing  rock  comes  to  the  surface 
of  defendant's  ground,  but  contends  that  it  is  outside  of  the  walls  of 
the  vein,  and  is  but  a  spur  of  the  main  vein  which  outcrops  on  plain- 
tiff's ground.     The  plaintiff  claims  that  both  walls  of  the  vein  are  on 
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its  grbnnd,  and  defendant  practically  concedes  that  the  foot  wall  is 
on  plaintiff's  ground,  bat  denies  that  the  hanging  wall  is. 

The  issue  made  by  the  pleadings  as  to  the  character  of  the  body 
of  ore, — whether  a  lead,  load,  or  vein, — and  other  questions  of  fact,  not- 
ably the  particular  location  of  the  apex  of  the' vein  with  reference  to 
the  boundaries  of  the  respective  claims,  the  dip  and  course  of  the  vein, 
etc.,  as  well  as  the  question  in  controversy  above  referred  to,  were 
all  questions  of  fact  no  more  positively  asserted  and  insisted  upon  on 
the  one  side  than  denied  and  controverted  by  the  other,  not  only  by 
the  pleadings,  but  by  the  evidence  in  the  case.  There  is  not  a  material 
fact  involved  in  the  issue  joined  between  the  parties  which  was  not 
on  the  trial  controverted,  and  that  by  evidence  not  only  conflicting 
in  its  character,  but  in  our  opinion  bringing  the  case  clearly  within 
the  rule  of  "substantial  conflict"  in  the  evidence.  The  immense  vol- 
ume constituting  the  record  in  this  case  contains  over  600  pages  of 
evidence,  and  we  have  examined  it  with  a  view  to  ascertain  if  there 
was  one  material  fact  in  controversy  in  the  issue  upon  which  there 
was  not  sutiicient  evidence  on  either  side  to  clearly  warrant  the  ap* 
plication  of  the  rule  of  non-interference  of  the  appellate  court  where 
there  is  a  substantial  conflict  in  the  evidence.  If  we  were  to  accept 
the  rule  insisted  upon  by  appellant,  that  "if  the  great  preponderance 
of  evidence  is  against  the  findings  or  verdict  the  court  should  reverse 
it,"  (which  we  do  not  accept  as  a  correct  rule  of  action  for  the  appel- 
late court,)  we  fail  to  find  in  the  mass  of  testimony  pro  and  con,  on 
each  of  the  contested  propositions  involved  in  this  case,  that  "great 
preponderance"  which  would  bring  our  action  within  such  a  rule. 
Even  that  rule  would  not  warrant  our  interference  with  this  judgment. 
The  issues  were  plainly  and  squarely  presented  by  the  pleadings  at 
the  trial,  and  the  too-frequent  conflict  of  "expert  testimony"  is  more 
apparent  than  the  conflicting  testimony  of  non-professionals  on  the 
material  facts  involved.  The  case  is  clearly  within  the  well-estab- 
lished rule  that  a  judgment  based  upon  a  verdict  where  there  is  a  sub- 
stantial conflict  in  the  evidence  should  not  be  disturbed  by  the  ap- 
pellate court.  Union  Pac.  Ry,  Co.  v.  Diehl,  6  Pac.  Rep.  566,  (Sup. 
Ct.  Kan.;)  Pringle  v.  Spaulding,  53  Barb.  21;  State  v.  Yellow  Jacket 
S.  M.  Co.  5  Nev.  415;  Kimball  v.  Gearhart,  12  Cal.  48;  Farrell  v. 
Enriffht,  Id.  452 ;  Richardson  v.  McNulty,  24  Cal.  348;  Ihurg  v.  Suanet, 
47  Cal.  267;  McMurray  v.  Basnett,  18  Fla.  g09;  Gower  v.  Quinlan, 
40  Mich.  572;  Elliott  v.  Van  Bur  en,  33  Mich.  49. 

The  alleged  misconduct  of  the  jury  appears  by  the  record  to  have 
been  carefully  and  thoroughly  investigated  by  the  court  below  on  the 
motion  for  a  new  trial.  We  concur  in  the  conclusions  arrived  at  by 
that  court.  While  it  is  true  that  the  jury  "were  feasted  and  wined"  at 
the  dinner  ordered  by  the  sheriff,  by  the  agreement  of  both  plaintiff  and 
defendant,  (a  proceeding  which  the  officer  in  charge  of  the  jury  ought 
not  (o  have  permitted,  even  by  consent  of  both  parties,)  we  are  yet 
unable,  after  reading  the  many  affidavits  bearing  upon  the  quest -on 
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of  the  alleged  intoxication  of  members  of  the  jury,  to  oome  to  the 
conclusion  that  any  of  them  indulged  in  liquors  to  the  extent  of  in- 
toxication, or  that,  by  reason  of  the  eating  and  drinking  by  the  jury 
at  the  joint  expense  of  the  parties,  the  jury,  or  any  member  thereof, 
was  unfitted  for  the  intelligent,  fair,  and  impartial  performance  of 
duty.  That  intoxication  would  disqualify  a  juror  from  the  perform- 
ance of  of  his  duty,  and  amount  to  misconduct,  there  can  be  no  ques- 
tion ;  and  while  it  is  true  that  there  is  some  evidence  from  which 
the  fact  of  the  use  of  liquor  by  the  jury  other  than  that  drank  at  the 
supper  table  may  be  legitimately  inferred,  much  of  the  showing  to 
impeach  the  verdict  was  speculative,  and  of  a  character  not  com- 
mending itself  to  our  confidence.  We  cannot  find  from  the  evidence 
that  any  juror  was  intoxicated,  or  under  the  influence  of  liquor.  The 
plaintiff  and  defendant  prepared  the  feast  and  inaugurated  the  fes- 
tivities. Neither  can  be  heard  to  complain  of  the  act  and  perform- 
ance which  they  jointly  inaugurated,  without  proof  of  intoxication  to 
the  extent  of  disqualifying  the  jury,  or  some  members  thereof,  for  a 
proper  discharge  of  duty.  The  rule  is  well  established  that  courts 
will  not  disturb  a  verdict  when  satisfied  that  intoxicating  liquors  had 
no  influence  upon  the  jury,  and  we  are  satisfied  on  that  point  in  this 
case."  Jones  v.  People^  6  Colo.  462;  State  v.  Jones',  7  Nev.  408; 
Richardson  v.  Jones,  1  Nev.  406;  Kee  v.  State,  28  Ark.  165;  State  v. 
West,  33  Amer.  Rep.  606;  State  v.  Sparrow,  3  Murph.  487;  Pittsburg, 
C.  A  St.  L.  Ry.  Go.  v.  Porter,  32  Ohio  St.  333;  People  v.  Lyle,  4  Pac. 
Rep.  977,  (Sup.  Ct.  Cal.;)  May  v.  People,  6  Pao.  Rep.  816,  (Sup.  Ct. 
Colo.) 

The  charge  of  the  court,  including  the  instructions  asked  and  given, 
taken  as  a  whole,  gave  the  law  fairly  and  correctly  to  the  jury.  We 
find  no  valid  ground  for  a  reversal.  The  judgment  and  order  of  the 
court  below  denying  the  motion  for  a  new  trial  are  affirmed. 

FiTZQERALD,  J.,  concurriug 

PiNNET,  J.,  having  tried  this  case  in  the  court  below,  took  no  part 
in  the  decision.. 
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SUPREME  COURT  OF  CALIFORNIA,     . 
(67  Cal.  802) 

Hagqin  V.  Raymond  and  others.     (No.  9,543.) 

Filed  August  18, 1885. 

Ejectment— Oboss- Complaint— Bpkcifio  Pbbformanck— Vbrdiot  in  Equitt 
Casks. 

A  cross-complaint,  in  an  action  of  ejectment,  constitutes  a  case  in  equity. 
Where  it  sets  up  a  parol  contract  for  a  lease,  and  prays  a  specific  performance 
on  the  issue  raised  by  such  cross-complaint,  the  verdict  is  merely  advisory, 
and  may  be  disregarded  by  the  court. 

Gommissioiiers'  decision. 

Department  1.     Appeal  from  superior  court,  Sacramento  county. 

J.  H.  McKune,  A.  P.  Catlin,  and  E.  Brunner,  for  appellants. 

H.  0.  dt  W,  H.  Beatty,  for  respondent. 

Belchbr,  G.  G.  This  is  an  action  of  ejectment.  The  defendants 
answered,  admitting  the  plaintiff's  ownership  of  the  demanded  prem- 
ises, and  setting  up,  by  way  of  cross-complaint,  that  they  entered 
upon  the  premises  and  made  valuable  improvements  thereon  under 
a  parol  contract  that  the  plaintiff  would  give  thein  a  written  lease  of 
the  premises  for  a  number  of  years,  and  they  prayed  for  a  decree 
compelling  a  specific  performance  of  the  contract.  When  the  case 
came  on  for  trial  the  court  ruled  that  the  issues  made  by  the  cross- 
complaint,  and  the  answer  thereto,  must  be  first  tried,  and,  at  re- 
quest of  defendants,  impaneled  a  jury  to  find  upon  those  issues.  At 
the  close  of  defendants'  testimony  the  court,  on  motion  of  plaintiff, 
granted  a  nonsuit  as  to  the  cross-complaint.  The  defendants  then 
waived  a  jury  trial  of  the  issues  arising  upon  the  plaintiff's  complaint, 
and  their  answer  thereto,  and  the  case  was  tried  by  the  court.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff,  and  from  that  judgment, 
and  an  order  denying  a  new  trial,  this  appeal  is  taken.  There  was 
no  error  in  granting  the  nonsuit.  The  facts  stated,  and  the  relief 
asked  in  the  cross-complaint,  constituted  a  case  in  equity,  and  it  is 
well  settled  that  in  such  a  case  the  verdict  of  a  jury  is  merely  advi- 
sory,  and  may  be  disregarded  by  the  court.  Bates  v.  Oage,  49  Gal. 
126;  Johnson  v.  Powers,  3  Pao.  Rbp.  625;  SweeUer  v.  Dobbins,  3  Pac. 
Rep.  116. 

The  court  found,  upon  all  the  issues  raised  by  the'  complaint,  the 
oross-complaint,  and  the  answers  thereto,  against  the  defendants.  It 
is  now  insisted  that  these  findings  were  not  justified  by  the  evidence, 
and  that  the  judgment  should  therefore  be  reversed.  We  have  care- 
fully read  over  all  the  testimony  found  in  the  transcript,  and  are  un- 
able to  agree  with  the  views  of, the  appellants.  It  would  subserve  no 
useful  purpose  to  state  the  testimony  at  length,  but  we  think  it  clearly 
appears  that  Mackay,  plaintiff's  agent,  never  pretended  to  have  any 
authority  to  make  leasesi  even  for  a  year,  and  that  plaintiff  never 
v.7p,no.l5 — 46 
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held  him  out  as  an  agent  for  that  purpose.  It  does  not  clearly  ap- 
pear that  Mackay  ever  made  the  agreement  set  up  in  the  cross-com- 
plaint, and,  if  it  did,  there  is  nothing  to  show  that  the  plaintiif  knew 
of,  or  in  any  way  ratified,  the  unauthorized  act.  The  defendants  bad 
a  lease  for  the  year  1882,  and  they  paid  the  rents,  but  the  fact  that 
the  plaintiff  received  those  rents  could  not  have  the  effect  to  ratify 
the  alleged  agreement  for  a  lease  for  three  years  with  a  privilege  of 
two  years  more. 

The  judgment  and  order  shopld  be  affirmed. 

We  concur:     Sbarls,  C.  ;  Foote,  C. 

By  the  Court.     For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


(67  Cal.  317) 

Cox  V.  Woods.     (No.  9,669.) 

Filed  August  19, 1885. 

Mistake,  Reformation  op  Contuact  pon— Evidence. 

Court  of  equity  will  not  reform  written  instruments  on  the  crround  of  mis- 
take unless  the  evidence  of  such  mistake  is  clear  and  free  from  reiuonable 
duubt. 

Commissioners*  decision. 

Department  1.     Appeal  from  superior  court,  Sacramento  county. 

D.  E.  Alexander,  for  appellant. 

J,  C.  TubhSy  for  respondent. 

Belcher,  C.  C.  Before  a  written  instrument  can  be  reformed,  on 
the  ground  that  there  was  a  mistake  in  draughting  it,  the  evidence  that 
there  was  a  mistake  should  be  clear,  satisfactory,  and  free  from  rea- 
sonable doubt.  Wachendorf  v.  Lancaster y  61  Iowa,  509;  S.  C.  14  N. 
W.  Rep.  316.  The  power  of  courts  of  equity  to  reform  written  in- 
struments is  one  in  the  exercise  of  which  great  caution  should  be  ob- 
served. To  justify  the  court  in  changing  the  language  of  the  instru- 
ment sought  to  be  reformed,  in  the  absence  of  fraud,  it  must  be  es- 
tablished that  both  par<;ies  agreed  to  something  diflferent  from  what 
is  expressed  in  the  writing,  and  the  proof  upon  this  point  should  be 
so  clear  and  convincing  as  to  leave  no  room  for  doubt.  Mead  v.  WesU 
Chester  Fire  Ins.  Co,  64  N.  Y.  455.  See,  also,  Gillespie  v.  Moon,  2 
Johns.  Ch.  585;  Hearne  v.  Marine  Ins.  Go.  20  Wall,  490. 

In  this  case  the  proof  was  not  clear  and  satisfactory  to  the  court 
below  that  any  mistake  was  made  in  drawing  the  note  sued  on.  As 
written,  it  bore  "interest  at  one  per  centum  per  annum,"  and  it  was 
claimed  that  the  word  "annum"  was  written  by  mistake  in  place  of 
the  word  "month."  The  only  witness  called  to  prove  the  mistake 
was  Nichols,  who  wrote  the  note.  In  his  examination  in  chief  he 
said:  "The  way  I  understood  it,  the  understanding  was  one  per  cent. 
— 12  per  cent,  per  annum;  that. is  what  I  paid  Cox — what  I  took  it 
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for.  I  did  not  notice  that  the  word  'annum '  was  in  the  note/'  In  his 
cross-examination  he  first  said:  *' The  rate  of  interest  was  12  per 
cent. — one  per  cent,  per  month."  But  when  asked  if  he  read  the  note 
to  Mr.  Hobbs  and  Mr.  Cox  after  he  had  drawn  it  up,  he  said :  '*Yes; 
I  called  Mr.  Cox's  attention  particularly  to  the  word  'annum'  in  the 
note,  and  the  agreement  between  him  and  Hobbs  was  one  per  cent." 
This  was  all  the  testimony  introduced  upon  the  subject,  and  it  cer- 
tainly  did  not  make  the  plaintiff's  case  so  clear  and  convincing  as  to- 
leave  no  room  for  doubt.  The  last  question  to  the  witness  was  ob> 
jected  to  by  the  plaintiff  as  irrelevant  and  immaterial,  but  we  think 
there  was  no  error  in  overruling  the  objection. 
The  judgment  should  be  affirmed. 

We  concur:     Searls,  C;  Footb,  C. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  affirmed. 

Connor  v.  Stanley.     (No.  9,784.) 

Filed  August  19,  1885. 

Marhtage  Contract— Enforcement— Undue  Influence— Evfdence. 

In  an  action  to  enforce  a  marriage  contract,  where  the  defense  is  set  up  that 
defendant's  intestate  had  been  unduly  influenced  to  make  the  contract  by 
plaintiff  by  means  of  spirit  mediums,  evidence  is  not  admissible  as  to  whether, 
in  the  opinion  of  a  witness,  the  defendant's  intestate  was  liable  to  be  unduly 
influenced  by  such  spirit  mediums. 

Commissioners'  decision. 

Department  1.     Appeal  from  superior  court,  Sacramento  county. 

W.  H,  Beatty  and  R.  T.  Devlin,  for  appellant. 

Freeman,  Bates  d  Johnson,  for  respondent. 

Footb,  C.  This  action  was  tried  by  a  jury,  and  the  evidence  be- 
fore them  warranted  their  verdict.  The  instructions  given  by  the 
court  fully  and  fairly  stated  the  law  of  the  case,  and  there  is  no  ob- 
jection urged  on  this  score  by  the  counsel  for  the  appellant  in  their 
brief.  The  evidence,  except  as  hereinafter  stated,  was  properly  sub- 
mitted to  the  jury.  But  the  trial  court,  against  the  plaintiff's  objec- 
tion, allowed  the  following  questions  to  be  propounded  to  the  witness 
Van  Den  Mark,  and  to  be  answered  by  him : 

^^ Question,  State  whether  Mr.  Jarvis  was  competent  to  make  a  contract 
with  a  pei-son  that  he  believed  to  be  a  medium  of  communication  between, 
spirits  of  dead  people  and  living  persons?  What  I  mean  is,  do  you  think 
that  he  was  competent  to  make  contracts  with  those  people  that  came  to  him 
and  claimed  to  be  mediums;  whether  or  not  they  would  have  an  undue  influ- 
ence over  him? 

*'Anm)er,  I  think  that  they  would  make  a  contract;  in  making  that  con- 
tract they  would  have  all  the  influence  over  him,  and  that  he  would  do  it  un- 
der their  supervision. " 
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And  to  the  witness  Peter  Yager  the  following  question  was  allowed 
to  be  put  and  answered,  against  the  objection  of  the  plaintiff : 

"Question.  Would  a  person  professing  to  be  a  medium  have  more  or  less 
control  over  him  than  a  pei*son  not  professing  to  be  a  medium? 

**  Answer,  Well,  a  person  that  believed  in  his  doctrine  could  do  almost  any- 
thing with  him,  and  a  person  that  did  not  believe  in  spiritualism  he  would 
not  have  anything  to  do  with.*' 

The  action  was  brought  against  the  administrator  of  the  decedent, 
William  Jarvis,  to  enforce  an  alleged  marriage  contract,  by  causing 
to  be  delivered  to  the  plaintiff  certain  bonds,  or  their  value  to  be  paid 
her.  The  issue  which  was  raised  by  the  pleadings,  and  presented  to 
the  jury  to  be  by  them  determined,  was  whether  or  not  the  decedent 
had  in  his  life-time  been  in  such  a  state  of  mind  as  to  have  been  un- 
duly influenced  by  the  plaintiff  to  make  the  contract,  who,  the  evidence 
disclosed,  claimed  to  be,  and  was  believed  by  Jarvis  to  be,  a  medium 
of  communication  between  spirits  of  dead  people  and  living  persons. 
Those  questions  propounded  to  the  witnesses  above  mentioned,  and 
which  were  answered  by  them,  involved  the  precise  question  which 
was  presented  by  an  issue  to  be  tried  by  the  jury,  and  by  that  means 
the  province  of  that  body  was  invaded.  Walker  v.  Walker's  Ex\ 
34  Ala.  469.  473;  People  v.  Westlake,  62  Cal.  305,  309.  Hence,  for 
the  reasons  stated,  we  are  of  opinion  that  the  judgment  and  order  de- 
nying a  new  trial  should  be  reversed,  and  a  new  trial  granted. 

We  concur:     Searls,  C;  Belcher,  C.  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed,  and  the  cause  remanded  for  a 
new  trial. 


(r.7  Cal.  ?SQ^ 

In  re  Treadwell.     (No.  9,761.) 

Piled  August  22, 1885. 

Attornbt   at  Law  -DiaBARMENT—PaEvioDS  Conviction  of  Crime  Unkrces- 

SARY. 

The  supreme  court  may  disbar  an  attorney  for  misconduct  in  fraudulently 
appropriating  his  client's  money,  collected  by  him ;  and  in  the  exercise  of  such 
power  the  court  simply  determines  whether  the  attorney  is  a  fit  person  to  l)e 
allowed  to  continue  in  the  practice  of  the  law  under  the  license  granted  him 
therefor,  and  not  whether  he  is  guilty  of  the  commission  of  a  crime;  the  latter 
being  a  matter  for  a  criminal  court  of  competent  jurisdiction,  under  due  pro- 
cess of  law.  It  is  not  necessary  to  a  proceeding,  to  disbar  an  attorney  that  he 
be  previously  convicted  of  a  crime. 

In  bank.     Proceedings  for  disbarment  of  an  attorney. 

G..  E,  HarpJmm,  for  petitioner. 

A,  C.  Adains  and  W,  C.  Belcher,  for  respondent. 

McKeb,  J.  This  is  an  original  proceeding  to  disbar  an  attorney 
at  law  for  misconduct  in  office,  in  fraudulently  appropriating  to  his 
own  use  moneys  collected  by  him  for  his  client.     The  record  shows 
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that  Carl  Haneke  had  employed  the  attorney  in  a  transaction  which 
involved  the  sale  and  transfer  of  a  tract  of  land  in  Tolo  county  to 
one  Isaac  Quinn.  Qninn  gave  his  promissory  note  for  the  purchase 
money  of  the  land,  payable  in  the  sum  of  $2,450,  and  interest  thereon 
from  date  of  the  note,  payable  quarterly  in  advance,  to  Haneke,  at 
the  Bank  of  California,  and  secured  its  payment  by  a  mortgage  trust 
deed  upon  the  land.  Note  and  deed  were  executed  and  delivered  to 
Haneke  on  the  twenty-sixth  of  March,  1881.  Possession  of  the  deed 
Haneke  retained,  and  the  note  he  deposited  in  the  Bank  of  California 
for  collection.  After  finishing  the  transaction  in  that  way,  Haneke 
settled  with  the  attorney  and  paid  him  for  his  legal  services;  but, 
under  the  authority  of  Haneke,  the  attorney  continued  to  act  in  col- 
lecting the  quarterly  interest  as  it  became  due  upon  the  note,  and  any 
payments. that  were  made  of  the  principal  sum.  Between  the  date 
of  the  note  and  the  month  of  December,  1883,  each  quarterly  ii^ter- 
est  of  the  note  as  it  became  due  and  $400  of  the  principal  were  col- 
lected  and  transmitted  by  the  attorney  to  the  bank,  and  were  there 
properly  applied  to  the  payment  of  the  note,  and  carried  to  the  ac- 
count Jot  Haneke,  who  received  and  receipted  for  them.  But  in  De« 
cember,  1883,  the  attorney  collected  in  full,  of  the  principal  and  in- ' 
terest  then  due,  $2,102.61,  for  which  he  gave  his  receipt  in  the  fol- 
lowing  words: 
"$2,102.61.  Woodland,  Cal.,  December  12, 1883. 

"Received  of  Isaac  Quinn,  twenty-one  hundred  and  two  61-100  dollara,  to 
be  applied  in  payment  of  his  note  of  March  26,  1881,  to  Carl  Haneke. 

**W.  B.  Treadavell." 

This  money  he  did  not  transmit  to  the  bank  as  he  bad  done  his 
prior  collections.  Upon  receiving  the  money  he  deposited  it  in  his 
own  name  in  the  Bank  of  Yolo,  and  used  it  at  as  his  own.  Under 
oath  he  admits  that  within  a  few  days  after  he  had  deposited  the 
money  he  drew  $400  of  it,  and  used  it  for  his  own  purposes;  that 
within  a  week  or  10  days  be  obtained  from  the  bank  a  certificate  of 
deposit  for  $1,500  of  it,  payable  to  himself  or  order,  on  return  of  the 
certificate  properly  indorsed;  and  that  the  balance  he  kept  and  used. 
It  is  claimed  for  him  that  be  appropriated  the  money  in  that  way  by 
the  authority  and  under  instructions  from  a  daughter  of  his  client,  at 
whose  request  he  agreed  to  hold  the  money  until  an  opportunity 
could  be  found  for  its  investment  in  some  way  so  thfCt  it  would  yield, 
in  the  way  of  interest,  a  small  monthly  or  quarterly  income  for  the 
support  of  her  father,  and  that,  when  the  daughter  found  an  invest- 
ment, she  wrote  for  the  money,  and  he  sent  her  the  $1,500  certificate 
of  deposit,  properly  indorsed  by  himself,  and  at  the  same  time  bor- 
rowed from  her  the  balance  of  the  money  at  the  same  rate  of  interest 
that  Quinn  had  paid  on  his  note.  This  defense  rests  altogether  upon 
his  own  testimony.  His  testimony,  given  in  his  own  behalf,  tended 
to  show  that  in  March,  1883,  he  received  from  the  daughter  of  bis 
client  a  letter  in  the  following  words: 
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"San  Fkancisoo,  March  27,  1883. 
**Mr.  W.  B.  Treadwell^DEAn  Sib:  During  my  father's  recent  dangerous^ 
illness  he  deemed  it  advisable  to  arrange  business  matters  to  his  satisfaction. 
He  therefore  indoi^sed  and  assigned  the  promissory  note  of  the  trust  deed 
to  me,  and  consequently  I  shall  sign  all  receipts  for  interest  or  money  sent 
as  payment  on  note  hereafter.  The  trustees  have  been  duly  notified  of  the- 
change.  Will  you  have  the  kindness  to  inform  Mr.  Quinn  of  the  fact,  and 
request  him,  when  he  forwards  interest  again,  to  have  the  check  at  the  bank 
payable  to  me?  Father  is  much  better,  but,  being  over  80  years  of  age,  he 
does  not  feel  able  to  have  the  cares  of  business  thrust  upon  him.  Hoping 
these  few  lines  may  find  your  family  in  good  health,  I  remain 

"Yours,  truly,  Harriet  A.  Wise, 

"516  Filbert  street." 

He  did  not  inform  Mr.  Quinn  of  the  request  coutained  in  the  let- 
ter, but  he  continued  to  make  collections  from  him  upon  the  note  as 
usual.  It  is  true,  however,  that  the  note  was  withdrawn .  from  the 
bank  by  Haneke  during  his  sickness,  and,  after  indorsement  by  him, 
was  again  returned,  after  which  Mrs.  Wise  drew  from  and  receipted 
to  the  bank  for  all  moneys  which  were  collected  and  transmitted  hy 
the  attorney  for  payment  upon  the  note  prior  to  the  month  of  De- 
cember. In  connection  with  these  facts  the  substance  of  the  attor- 
ney's testimony,  condensed  to  brevity,  is  this : 

"Before  or  about  the  time  I  collected  the  principal  and  interest  due  on  the 
note,  I  happened  to  meet  Mrs.  Wise  at  the  Palace  Hotel,  in  San  Francisco, 
and  there  informed  her  that  Quinn  w^is,  or  would  be  soon,  ready  to  take  up* 
his  note.  This  troubled  her,  because,  as  she  expressed  it,  her  father  was  old, 
very  feeble,  and  childish,  and  looked  to  the  regular  payment  of  the  interest  oa 
the  note  as  absolutely  necessary  to  his  comfort  in  his  declining  years,  and  she 
thought  it  advisable  that  knowledge  of  the  payment  of  the  note  should  be^ 
kept  from  him;  therefore  she  ^  proposed'  to  me  that,  instead  of  transmitting 
the  money  to  the  bank,  as  usual,  to  be  applied  to  the  payment  of  the  note,  I 
should  retain  it  in  my  possession  until  she  or  I  could  find  some  opportunity 
to  invest  it  so  as  to  make  it  interest-bearing;  and,  in  the  mean  time,  I  could 
use  the  money  to  pay  interest  at  tlie  bank  as  usual,  so  as  to  have  it  appear 
that  the  matter  was  going  all  right." 

After  this  alleged  interview  the  attorney  admits  he  never  saw  Mrs. 
Wise  again.  And  the  fact  is  that,  before  it  became  publicly  known 
that  the  money  had  been  collected,  Mrs.  Wise  fell  sick  and  was  taken 
to  the  German  hospital,  where  she  died.  But  the  attorney  claims 
that  before  her  death,  and  soon  after  he  had  deposited  the  money  in 
the  Bank  of  Yolo,  he  began  a  correspondence  with  her  as  to  the  in- 
vestment of  the  money,  in  one  of  the  letters  of  which  he  sent  to  her 
address  in  San  Francisco,  by  mail,  the  certificate  of  deposit  for  $1,500, 
by  him  properly  indorsed,  and  at  the  same  time  wrote  to  her  as  fol- 
lows : 

"As  to  the  balance  of  the  money,  I  will,  if  satisfactory,  use  it  myself,  and 
pay  you  the  same  rate  of  interest  until  you  can  use  it  otherwise,  or  I  can  find 
some  other  investment. "  In  answer  to  that  letter  she  wrote  to  me  acknowl- 
edging the  receipt  of  the  certificate,  and  at  the  same  time  asked  me  to  send  her 
$200  of  the  balance  in  my  hands,  if  I  could  conveniently  spare  it,  urging  me 
at  the  same  time  to  keep  the  matter  open,  and  pay  the  next  installment  of  in- 
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terest  at  Ihe  bank.  To  that  letter  I  replied  that  it  was  not  convenient  to 
send  the  $200,  but  I  would  let  her  know,  in  a  day  or  two,  whether  I  could  do 
so ;  a'hd  that  I  would  attend  to  the  payment  of  interest.  Question,  " Y  ou  made 
an  investment  of  the  rest  for  her."  Answer,  "Yes,  sir."  Q,  "Of  S600?" 
A.  "Yes,  sir.  *  *  *  I  had  borrowed  it  myself,  and  had  so  stated  in  my 
letter;  and  she  had  agreed  to  itr— it  was  agreed  to  by  her.  I  was  to  pay  the 
same  rate  of  interest  that  Mr.  Quinn  had  been  paying,  until  I  should  give  it 
up  or  make  some  other  investment." 

All  the  letters  of  this  asserted  correspondence,  says  the  attorney, 
are  lost,  and  he  testified  to  their  contents  from  his  recollection. 
There  was,  of  course,  no  explanation  or  contradiction  of  his  state- 
mentB  by  Mrs.  Wise,  she  being  dead.  Upon  his  own  testimony,  there- 
fore, as  to  the  authority  from  and  correspondence  with  Mrs.  Wise 
rests  his  exculpation  of  himself,  and  we  regret  to  find  that  his  at- 
tempted exculpation  is  not  founded  in  fact.  As  fact,  the  attorney 
admits  the  use  of  the  money  for  his  own  purposes,  except  the  sum  of 
$1,500,  which  he  claims  to  have  sent  to  Mrs.  Wise.  But  it  is  a  fact 
that  Mrs.  Wise  never  received  the  certificate  of  deposit,  nor  had  it 
cashed  by  any  one  for  her.  On  the  contrary,  the  evidence  proves, 
beyond  a  reasonable  doubt,  that  on  the  day  after  the  attorney  ob- 
tained the  certificate  from  the  Bank  of  Yolo  he  was  in  San  Fran- 
cisco, and  on  the  next  day,  between  the  hours  of  12  m.  and  1  p.  m.,  he 
in  person  presented  the  certificate  to  the  Bank  of  California,  prop- 
erly indorsed  by  him,  and  received  for  it  a  cash  payment,  and  a  cer- 
tificate of  deposit  for  $1,200,  payable  to  himself,  upon  his  indorse- 
ment, on  which  he  soon  afterwards  received  the  money  from  the 
Bank  of  Woodland  and  used  it.  It  follows  that  Mrs.  Wise  never  re- 
ceived from  the  attorney  any  of  the  $2,102  collected  by  him.  In 
fact,  the  non-receipt  of  any  portion  of  the  money  increased  her  sor- 
rows and  served  to  embitter  her  last  days.  The  attorney,  therefore, 
held  back  the  entire  sum  which  he  collected,  and  used  it  for  his  own 
purposes,  under  circumstances  which  make  his  conduct  inexcusable 
and  unprofessional.  The  attorney  admitted  "that  it  was  wrong  to 
use  the  money,  but  be  supposed  that  he  could  replace  it  whenever 
they  wanted  it,  knowing  that  they  wanted  it  kept  out  at  interest." 
His  good  intentions,  however,  neither  excuse  nor  mitigate  his  ofiicial 
conduct.  As  a  lawyer,  he  knew  that  be  could  not  professionally  enter 
into  a  secret  arrangement  to  conceal  from  his  client  a  knowledge  of 
the  collection  of  the  money,  and  that  even  under  the  color  of  such  an 
arrangement,  assuming  that  such  had  been  made,  it  was  not  allow- 
able for  him  to  deal  with  the  money  in  such  a  way  as  to  injuriously 
involve  the  rights  of  others  standing  in  such  a  relation  to  it  as  to  be 
affected  by  an  unauthorized  and  unlawful  use  of  it,  nor  to  convert  it 
to  his  own  use.  He  knew  that  it  was  a  duty  which  he  owed  to  him- 
self, his  client,  and  the  man  from  whom  he  had  collected  the  money, 
to  pay  it  over  as  soon  as  he  received  it,  by  transmitting  it  to  the  bank 
where  the  note  was  deposited,  and  where  it  would  be  properly  applied 
to  the  credit  of  the  note,  and  tftmed  over  to  the  account  of  the  owner. 
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In  failing  to  discharge  that  doty,  and  in  converting  the  money  to  his 
own  use,  he  violated  his  oath  of  office  and  abused  his  trust. 

As  to  the  power  of  the  court  to  strike  the  name  of  an  attorney  from 
the  roll  of  attorneys  and  counselors  of  the  court  for  such  official  mis- 
condupty  there  is  no  question.     Section  287,  Code  Civil  Proc,  provides : 

"An  attorney  and  counselor  may  be  removed  or  suspended  by  the  supreme 
court  *  ♦  *  for  either  of  the  following  causes,  arising  after  his  admis- 
sion to  practice:  (1)  His  conviction  of  a  felony  or  misdemeanor,  involving 
moral  turpitude,  in  which  case  the  record  of  conviction  is  conclusive  evidence. 
(2)  *  *  *  Any  violation  of  the  oath  taken  by  him,  or  of  his  duties  as 
such  attorney  and  counselor." 

In  the  exercise  of  this  power  the  court  deals  with  the  attorney  only 
as  an  officer  of  the  court  in  investigating  charges  against  him  for  the 
purpose  of  determining  whether,  under  the  proofs,  he  is  a  fit  person 
to  be  allowed  to  continue  to  practice  as  an  attorney  and  counselor 
in  the  courts  under  the  license  which  has  been  granted  to  him,  and 
not  for  the  purpose  of  adjudging  whether  he  is  guilty  of  th^  commis- 
sion of  a  crime  for  which  he  ought  to  be  convicted  and  punished. 
That  can  only  be  done  in  a  criminal  court  of  competent  jurisdiction 
by  due  process  of  criminal  law.  Previous  conviction  of  a  crime  is 
not  necessary  to  a  proceeding  to  disbar  an  attorney.  If  an  attor- 
ney be  found  by  a  court  guilty  of  acts  indicating  professional  moral 
depravity,  the  court  can,  without  previous  conviction  of  a  criminal 
offense,  prevent  the  repetition  of  such  official  acts  by  taking  away 
the  license  under  which  they  have  beeu  committed.  This  it  will  do, 
not  only  in  the  interest  of  justice  and  of  the  public,  but  of  the  legal 
profession,  which,  like  the  court  itself,  ought  to  be  ifree  from  all  sus* 
picion.  **It  is  indispensable  that  an  attorney  be  trustworthy.  And 
he  is  not  trustworthy  if  he  is  capable  of  improperly  applying  to  his 
own  use  his  client's  money,  whether  he  intends  to  return  it  or  not." 
Delano's  Case,  58  N.  H.  5. 

It  is  ordered  that  the  name  of  the  attorney  be  stricken  from  the 
roll  of  attorneys  and  counselors  of  the  court,  and  that  he  be  pre- 
cluded from  practicing  as  such  attorney  and  counselor  in  any  of  the 
courts  of  the  state. 

We  concur:     Ross,  J.;  Myriok,  J.;  Morrison,  C.  J.;  Thornton,. 

J.;    McKlKSTRY,  J. 


(67  Cal.  359) 

Ex  parte  Lichenstbin.     (No.  20,030.) 

FUed  August  22,  1885. 

Pawnbrokers*  Act  LiMrriNO  Ratb  of  Intbrkst— CoNSTrruTioNALrrr. 

The  statute  of  California  prohibiting  pawnbrokers  from  charging  a  larger 
rate  of  interest  than  2  per  cent,  per  month  on  loans  is  constitutional,  and  not 
a  special  law  in  conflict  with  the  constitutional  prov^ision  which  prohibits  the 
passage  of  anj  local  or  special  law  regulating  the  rate  of  interest  on  money. 

In  bank.     Application  for  discharge  on  habeas  corpus. 
Charles  B.  Darwin^  for  petitioner.   ' 


Digitized  by 


Google 


Cal.]  EX   PARTE  LICHENSTEIN.  729 

e7.  D.  StiUivan  and  DanL.  T.  Sullivan,  for  respondent. 

Morrison,  C.  J.  The  petition  for  a  writ  of  habeas  corpus  in  this 
case  sets  forth  "that  a  complaint  was  filed  against  the  petitioner  in 
the  police  court  of  the  city  and  county  of  San  Francisco,  charging 
that  he  was  engaged  in,  and  was  conducting,  the  business  of  a  pawn- 
broker in  said  city,  and  as  such  received  from  a  person  therein  named 
one  gold  watch  as  a  pledge  in  consideration  of  a  loan  of  $30,  and  did 
then  and  there  unlawfully  and  willfully  charge  on  said  loan  a  rate 
of  interest  in  excess  of  2  per  cent,  per  month,  to-wit,  interest  at  the 
rate  of  4  per  cent,  per  month,  and  thereupon  the  petitioner  was 
brought  before  said  police  court,  was  tried  and  convicted,  and  sen- 
tenced on  said  charge.  Defendant  thereupon  appealed  from  said 
judgment  of  conviction  to  the  superior  court  of  the  city  and  county 
of  San  Francisco,  where  said  judgment  was  duly  affirmed. ''  It  is 
claimed  that  the  petitioner  is  unlawfully  restrained  of  his  liberty,  be- 
cause the  act  under  which  he  was  prosecuted  is  unconstitutional  and 
void.'  The  following  is  the  law,  for  a  violation  of  which  petitioner  was 
convicted : 

"Section  340  of  the  Penal  Code  is  hereby  amended  so  as  to  read  as  follows: 
*  Every  pawnbroker  wlio  charges  or  receives  interest  at  the  rate  of  more  than 
2  per  cent,  per  month,  or  who,  by  charging  commissions,  discount,  storage, 
or  other  charge,  or  by  compounding,  increases,  or  attempts  to  increase,  such 
interest,  is  guilty  of  a  misdemeanor.*  " 

Section  340  of  the  Penal  Code,  which  was  passed  before  and  was 
in  force  when  the  new  constitution  went  into  effect,  prohibited  pawn- 
brokers from  receiving  a  greater  rate  of  interest  on  loans  than  4  per 
cent,  per  month.  The  contention  is  that  the  last  act  on  this  subject, 
and  the  one  under  which  the  prosecution  in  this  case  was  had,  and 
which  was  approved  March  7, 1881,  is  in  violation  of  certain  provis- 
ions of  article  4,  §  25,  Const.  The  following  are  the  provisions  said 
to  be  violated :  - 

"The  legislature  shall  not  pass  lociil  or  special  laws  in  any  of  the  following 
enumerate  cases;  that  is  to  say:  (2)  For  the  punishment  of  crimes  or  mis- 
demeanors.    •    •    ♦    (23)  Regulating  the  rate  of  interest  on  money." 

This  case  really  turns  upon  the  second  prohibition  above  referred 
to,  because,  if  the  legislature  had- the  right  to  prohibit  pawnbrokers 
from  charging  a  larger  rate  of  interest  than  2  per  cent,  per  month  on 
loans  made  by  them,  it  had  a  right  to  punish  parties  who  violated  the 
law,  otherwise  it  would  be  a  law  without  a  sanction  to  enforce  it.  By 
section  2  of  article  1  of  the  old  constitution  it  was  provided  that  "all 
laws  of  a  general  nature  shall  have  a  uniform  operation;"  and  by  the 
act  of  1861,  referred  to  above,  the  rate  of  interest  which  the  pawn- 
brokers were  allowed  to  charge  was  regulated  by  a  law  applicable 
solely  to  that  class  of  money-lenders.  In  the  case  or  Jackson  v.  Shawl, 
29  Cal.  267,  the  constitutionality  of  that  law  was  attacked  on  the 
ground  that  it  was  a  special  law,  not  uniform  in  its  operation;  but 
the  court  upheld  it.     The  court  there  says : 
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"The  constitutional  objection  which  is  made  to  this  act  of  the  legislature- 
has  been  settled  adversely  to  the  views  of  the  defendant  by  several  cases,  [nam- 
ing them,]  and  it  is  only  necessary  tor  us  to  say  we  are  satisfied  with  the  gen- 
eral doctrine  of  these  cjises  respecting  the  clause  of  the  constitution  in  ques- 
tion, and  therefore  hold  the  objection  made  to  the  statute  to  be  invalid." 

In  the  case  of  Ex  parte  Koser,  60  Cal.  177,  involving  the  consti- 
tutionality Of  the  so-called  Sunday  law,  one  objection  made  to  the  law 
was  that  it  was  in  violation  of  section  25,  art.  2,  of  the  present  con- 
stitution, inasmuch  as  it  was  a  special  law  for  the  punishment  of 
crimes  and  misdemeanors,  which  the  legislature  was  prohibited  from 
passing.  The  law  was  sustained,  and  Mr.  Justice  Thornton,  in  de- 
livering the  main  opinion  of  the  court,  says : 

"Certainly  the  legislature  is  intrusted  with  an  enlarged  discretion  to  deter- 
mine what  sliall  be  punished  criminally,  and  what  shall  not  be;  to  fix  upon 
what  shall  be  put  in  the  class  of  mala  pro/dbita,  and  what  sball  not  be  in- 
cluded. It  is  consistent  with  this  view  to  conclude  and  hold  that  such  a  law 
is  a  general  one,  uniform  in  its  operation,  and  by  it  no  privilege  or  immuuitv 
is  granted,  so  as  to  bring  it  in  conflict  with  the  clause  of  the  constitution. above 
referred  to." 

Accepting  the  foregoing  as  a  correct  definition  of  a  general  law,  we 
think  the  act  in  question  may  be  sustained.  It  applies  to  all  persons 
in  this  state  engaged  in  the  business  of  licensed  pawnbrokers,  and 
makes  all  persons  engaged  in  that  business  amenable  to  its  provis- 
ions. And  if  we  look  into  the  reason  of  the  law  it  is  not  w^ithout  good 
and  valid  reasons  to  support  it.  It  is  well  known  that  persons  fre- 
quenting the  offices  of  pawnbrokers  are  generally  the  reckless  and 
needy  and  improvident,  who  require  the  protection  of  the  law.  To  no 
other  class  of  money-lenders  do  the  same  reasons  apply.  Men  driven 
by  the  necessities  of  their  situation  resort  to  the  pawnbroker,  and 
pledge  any  and  all  articles  in  their  possession  in  order  to  raise. money, 
and  they  are  not  particular  about  the  rate  of  interest  charged  them. 
The  pawnbroker,  also,  does  a  business  peculiar  to  himself.  He  always 
requires  a  deposit  as  security  for  the  amounts  loaned,  which  are 
usually  small;  and,  in  that  respect  at  least,  his  is  a  business  not  car- 
ried on  by  any  other  person  in  the  state.  Pawnbrokers  are  not  al- 
lowed to  do  a  certain  act,  because  the  legislature  in  its  wisdom  deemed 
it  injurious  and  harmful  to  the  community  to  permit  them  to  do  the 
prohibited  act,  but  the  like  necessity  for  a  rule  of  prohibition  did  not, 
in  the  opinion  of  the  law-making  power,  apply  to  any  other  class  of 
persons  in  the  community.  It  is  only  in  cases  where  an  act  of  the 
legislature  clearly  violates  a  provision  of  the  constitution  that  a  court 
is  justified  in  setting  it  aside,  and  we  cannot  say  that  the  act  in  ques- 
tion is  such. 

Writ  dismissed,  and  petitioner  remanded. 

We  concur :     Myrick,  J. ;  Thornton,  J, ;  McKinstry,  J. 
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(67  Cal.  346) 

Ledu  r.  Jim  Yet  Wa.     (No.  9,629.) 

Filed  August  22, 1885. 

i.  Riparian  Rights— Statdtk  op  Limitations — Evidence. 

Where,  io  an  action  to  try  the  title  to  a  certain  water-right,  the  defendant 
denied  plaintiff's  alleged  ownership,  and  set  up  title  by  adverse  possession,  the 
plaintiff,  after  proving  prior  appropriation  in  himself,  might,  in  order  to  defeat 
the  defense  of  the  statute  of  limitations,  show  in  rebuttal  that  the  defendant, 
before  anv  bar  of  the  statute  had  attached,  had  acknowledged  the  plaintiff's 
claim,  and  endeavored  to  lease  the  said  water-right  of  defendant. 
2.  Advbkse  Possession — Instructions. 

Where,  in  action  to  try  title  to  a  water-right,  the  defense  of  adverse  posses- 
sion is  set  up,  it  is  error  for  the  court  to  instruct  the  jury  that  they  ma^"  find 
for  plaintiff,  without  taking  into  consideration  such  defense  of  adverse  posses- 
sion. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  Nevada  county. 

J.  Caldwell,  for  appellant. 

Cros8  d  Simonds,  for  respondent. 

FooTE,  C.  This  was  a  case  tried  by  a  jury.  The  plaintiff  claimed 
ownership  of  a  certain  water-right.  The  defendant  denied  such  own- 
ership, and  set  up  title  thereto  in  his  lessor,  under  the  statute  of 
limitations.  The  plaintiff,  after  the  defendant  closed  his  testimony 
in  chief,  took  the  stand  as  a  witness,  and  the  following  question  was 
asked  him :  "State  whether  Jim  Yet  Wa,  defendant,  came  to  see  you 
in  May,  1882,  and  if  so,  for  what  purpose,  and  what  took  place  then," 
The  defendant's  counsel  objected,  on  the  ground  that  the  question 
sought  to  bring  out  evidence,  not  in  rebuttal,  but  in  chief,  and  irrele- 
Tant.  The  court  sustained  the  objection.  Plaintiflf's  counsel  then 
stated  thatjie  expected  to  prove,  and  offered  to  prove,  by  the  witness 
that  the  defendant  had  sought  him  in  May,  1882,  and  offered  to  lease 
the  water-right  in  question  for  the  season,  and  that  the  parties  dif- 
fered as  to  the  price  to  be  paid  for  it,  and  the  lease  was  not  made. 
This  was  objected  to,  and  the  objection  sustained.  The  plaintiff's 
wife  was  then  introduced  and  sworn  as  a  witness,  and  a  similar  ques- 
tion asked  her.  This  was  objected  to,  and  the  objection  sustained  by 
the  court,  because  it  was  not  in  rebuttal.  To  these  rulings  of  the 
court  counsel  for  defendant  duly  excepted. 

We  are  of  opinion  that  the  court  erred  in  not  allowing  the  ques- 
tions to  be  answered,  and  the  evidence  offered  to  go  to  the  jury.  The 
plaintiff  had  shown  a  prior  appropriation  of  the  water -right  in  him- 
self. The  defendant  sought  to  defeat  it  by  holding  up  the  shield  of  the 
statute  of  limitations.  It  was,  therefore,  competent  for  the  plaintiff,  as 
a  matter  of  evidence,  in  order  to  meet  this  defense,  to  show,  if  he  could, 
that  the  defendant,  before  any  bar  of  the  statute  could  have  attached, 
had  acknowledged  the  claim  of  the  plaintiff*,  and  sought  to  become 
his  lessee  for  the  water-right. 

The  court  refused  to  give  the  third  instruction  asked  for  by  the 
plaintiff,  which  was  in  the  following  language  - 
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"That  if  the  jury  believe,  from  the  evidence,  that  plaintiff,  Jean  Ledu,  was 
the  first,  in  point  of  time,  to  appropriate  and  use  the  waters  of  Humbug 
creek,  now  in  dispute,  and  that  plaintiff's  appropriation  and  use  thereof  was 
prior  in  time  to  tliat  of  defendant,  and  tliose  under  whom  he  claims  the  same 
adversely  to  plaintiff,  and  that  plaintiff' luis  not  parted  with  his  right  thereto 
or  forfeited  the  same,  the  jury  will  find  for  the  plaintiff." 

— And  of  its  own  motion  gave  the  following : 

"That  if  the  jury  believe,  from  the  evidence,  that  plaintiff,  Jean  Ledu,  waf^ 
the  first,  in  point  of  time,  to  appropriate  and  use  the  watei-s  of  Humbug- 
creek,  now  in  dispute,  and  that  plaintiff's  appropriation  and  use  thereof  wa^ 
prior  in  time  to  that  of  defendant,  and  those  under  whom  he  claims  the  same 
adversely  to  defendant  and  all  other  persons,  and  that  his  possession  was  con- 
tinuous, exclusive,  and  notorious,  and  that  plaintiff  has  not  parted  with  his 
right  thereto  or  forfeited  the  same,  the  jury  will  find  for  plaintiff." 

The  court  did  not  err  in  refusing  the  instruction'  No.  3  asked  by 
plaintiff.  If  given,  it  would  have  taken  from  the  jury  the  defense  of 
adverse  possession  pleaded  by  defendant,  upon  which  they  should  have 
passed  in  rendering  a  verdict  for  the  plaintiff.  In  other  words,  the 
jury,  before  it  could  find  a  verdict  for  the  plaintiff,  must  have  decided 
the  question  of  adverse  possession  against  defendant.  The  instruc- 
tion, if  given,  would  have  authorized  the  jury  to  find  for  the  plaintiff, 
without  taking  into  consideration  the  defense  of  adverse  possession. 
The  instruction  given  by  the  court  was  erroneous  for  the  same  rea- 
son. The  jury  were  told  that  they  might  find  a  verdict  if  they  chose, 
without  considering  the  defense  above  mentioned,  set  up  by  defendant. 

We  are,  therefore^of  opinion  that  the  judgment  and  order  denying 
a  new  trial  should  be  reversed,  and  a  new  trial  granted,  in  accordance 
with  the  views  herein  expressed. 

I  concur :     Belcher,  C.  C. 

Searls,  C,  did  not  participate  in  this  decision. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  reversed,  and  cause  remanded  for  new  trial. 


(«7  Cal.  338) 

Drbyfuss  v.  Tompkins.     (No.  9,563.) 

Filed  August  22,  1885. 

Judgment— Correction  or  Clerical  Errors  in. 

Clerical  errors  in  a  jndgment.  where  they  are  shown  by  the  record,  may  be 
corrected  at  any  time,  so  as  to  make  the  judgment  entry  correspond  with  the 
judgment  rendered ;  and  this  may  be  done  even  after  an  appeal  and  affirmance 
of  the  judgment. 

Commissioners'  decision. 

Department  2.    Appeal  from  the  superior  court,  Nevada  county. 

J,  M.  Walling,  for  appellant. 

Cross  dc  Simonds,  for  respondent. 
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Belcheb,  G.  C.  This  was  an  action  to  recover  the  possession  or 
value  of  certain  personal  property.  The  case  was  tried  before  a  jury, 
and  by  the  verdict  it  was  found  "that  the  plaintiff  is  the  owner  of  the 
property  described  in  the  complaint,  and  entitled  to  its  return,  or,  if 
a  return  thereof  cannot  be  had,  then  for  the  sum  of  four  hundred 
dollars,  with  interest  thereon  from  June  16,  1882."  The  judgment 
was  entered  up  by  the  clerk  on  the  second  day  of  April,  1883,  and, 
after  reciting  the  verdict,  added :  "Wherefore,  by  virtue  of  the  law, 
and  by  reason  of  the  premises  aforesaid,  it  is  ordered,  adjudged,  and 
decreed  that  said  L.  W.  Dreyfuss  have  and  recover  from  said  E.  0. 
Tompkins  costs  and  disbursements  incurred  in  this  action,  amount- 
ing to  the  sum  of  ninety-iive  50-100  dollars."  The  case  was  then 
appealed  by  the  defendant  to  this  court,  where  the  judgment  and  or- 
der were  afl5rmed.  The  remittitur  was  filed  in  the  court  below  on  the 
twenty-eighth  day  of  February,  1884,  and  on  the  next  day  the  plain- 
tiff gave  notice  of  a  motion  to  amend  the  judgment  by  inserting  after 
the  word  "Tompkins"  and  before  "costs"  the  words,  "the  property 
described  in  the  complaint,  or,  if  a  return  thereof  cannot  be  had, 
then  for  the  sum  of  four  hundred  dollars,  with  legal  interest  thereon 
from  June  16,  1882." 

At  the  hearing  of  the  motion  counsel  for  plaintiff  read  the  judg- 
ment as  entered  by  the  clerk,  and  introduced  no  other  evidence.  The 
motion  was  granted,  and  the  judgment  was  amended  accordingly. 
This  appeal  is  from  the  order  allowing  the  amendment. 

It  is  well  settled  that  clerical  errors  in  a  judgment,  where  they  are 
shown  by  the  record,  may  be  corrected  at  any  time,  so  as  to  make 
the  judgment  entry  correspond  with  the  judgment  rendered.  Swain 
V.  Naglee,  19  Cal.  127;  Freem,  Judgm,  §§  70,  71.  And  this  maybe 
done  even  after  an  appeal  and  affirmance  of  the  judgment.  liousset 
V.  Boyle,  45  Cal.  64. 

In  this  case  the  error  complained  of  appeared  on  the  face  of  the 
record,  and  it  was  tbe  duty  of  the  court  to  correct  it  on  motion.  The 
judgment  and  order  should  be  affirmed. 

We  concur:     Searls,  C.  ;  Footb,  C. 

By  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 


(87  Cal.  348) 

In  re  Estate  of  Bobebts.     (No.  9,438.) 

Filed  August  22,  1885. 

Estate  of  Decbdknts— Family  Alik)wancb.  . 

Where  it  appears  that  the  estate  of  a  decedent,  still  in  process  of  settlement, 
is  solvent;  that  the  small  amount  of  personal  property  set  aside  to  the  widow 
does  not  afford  her  any  income;  that  tlie  allowance  already  made  has  become 
exhausted  in  supplying  necessary  wants ;  and  thai  the  widow  is  in  poor  health 
and  destitute, — a  reasonable  allowance  ought  to  be  made  for  the  widow  during 
the  progress  of  settlement  of  the  estate. 
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Commissioners*  decision. 

Department  2.     Appeal  from  superior  court,  county  of  Stanislaus. 

T'  P.  Ryan,  for  appellant. 

George  W.  Schell,  for  respondent. 

FooTE,  C.  This  is  an  appeal  from  an  order  denying  the  petition  of 
a  widow  for  a  further  family  allowance.  The  sum  of  $50  per  month 
during  six  months  had  been  previously  allowed  her.  There  is  no  evi- 
dence in  the  record  that  the  homestead  affords  any  income  to  the 
widow.  The  small  amount  of  personal  property  set  aside  to  her  does 
not,  and  the  former  allowance  made  has  long  since  become  exhausted 
in  supplying  her  necessary  wants.  She  therefore  appears  before  the 
court  practically  destitute  and  in  poor  health.  The  estate  is  still  in 
process  of  settlement,  and  appears  to  be  solvent.  This  state  of  facts 
existing,  we  are  of  the  opinion  that  under  section  1466,  Code  Civil 
Proc,  the  widow  was  entitled  to  have  made  her  by  the  court  below 
such  reasonable  allowance  as  was  necessary  for  her  maintenance  dur- 
ing the  progress  of  the  settlement  of  her  husband's  estate.  This  right 
seems  to  have  been  denied  the  petitioner,  and  for  that  reason  we  are 
of  opinion  that  the  order  of  the  court  below  should  be  reversed,  and 
such  allowance  made  to  her  as  her  necessities  and  the  amount  of  the 
estate  left  undistributed  in  the  hands  of  the  executor  will  warrant. 

We  concur:    Belcher,  C.  C;  Searls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
order  is  reversed. 


(67  Cal.  308) 

Jones  v.  Morgan,  Treasure^,  etc.     (No.  9,962.) 
Filed  August  18,  1885. 

1.  County  TuEASUiiEn,  Mandamus  against — Allegations  in  Petition. 

A  petition  for  a  mandamtis  to  compel  a  county  treasurer  to  paj  a  warrant 
issued  by  the  county  auditor  in  favor  of  a  petilioner,  need  not  allege  that  the 
petitioner's  claim  was  ordered  paid  by  the  county  supervisors,  if  the  petition 
state  that  said  supervisors  ''audited  and  allowed  such  claim,  and  ordered  the 
auditor  to  draw  his  warrant  In  favor  of  plaintiff  on  the  defendant  as  treasurer" 
for  tlie  amount  thereof.  Where  such  allegations  are  not  denied,  they  are  ad- 
mitted to  be  true. 

2.  District  Attorney — Contract  with  County  for  Retainer — Validity. 

A  contract  hy  a  board  of  supervisors  to  retain  the  county  district  attorney  to 
attend  to  county  litigation  in  another  county,  after  the  term  of  his  office  has 
expired,  is  not  in  effect  a  contract  for  the  fncrease  of  the  district  attorney's 
salary,  nor  is  it  void  because  made  with  him  during  his  term  of  office. 

3.  Findings— Evidence. 

Findings  held  sustained  by  the  evidence. 

Commissioners*  decision. 

Department  1.     Appeal  from  superior  court,  county  of  Butte. 
John  H.  Gray,  for  appellant. 
T.  B.  Reardon  d  Son,  for  respondent. 

FooTE,  C.     The  plaintiff  brought  a  petition  for  a  writ  of  mandate 
in  the  superior  court  of  Butte  county,  against  the  def  endant,  as  treas- 


Digitized  by 


Google 


Cal.]  JONES  V,  MORGAN.  735 

urer  of  that  county,  the  object  being  to  compel  the  treasurer  co  pay 
a  warrant  issued  to  the  plaintiff  previously  by  the  auditor  of  the  said 
county.  In  referring  to  the  action  of  the  board  of  supervisors  of  said 
county,  in  his  petition  the  plaintiff,  among  other  things,  avers : 

"That  at  the  said  December  session  of  said  board  of  supervisors  the  said 
board  audited  and  allowed  said  claim  of  plaintiff  in  the  sum  of  $500,  and  or- 
dered the  auditor  of  Butte  county  to  draw  a  warrant  in  favor  of  plaintiff  on 
the  defendant,  as  treasurer  of  said  county,  for  said  sum  of  8500." 

This  petition  was  demurred  to  and  answered  at  the  same  time. 
The  grounds  of  demurrer  were  "that  the  petition  did  not  state  facts 
sufficient  to  authorize  the  court  to  grant  the  writ  of  mandate,  or  to 
give  any  relief."  The  demurrer  was  overruled.  A  trial  on  the  merits 
was  then  had  of  the  case  by  the  court,  a  jury  being  waived.  The 
judgment  of  the  court  was  to  order  a  peremptory  writ  of  mandate  as 
prayed  for,  and  for  costs  against  the.  defendant.  A  new  trial  was 
moved  for  and  denied.  On  this  motion  a  statement  was  agreed  upon 
in  open  court,  and  by  a  stipulation  it  was  afterwards  agreed  that  it 
should  be  the  statement  upon  appeal.  From  the  judgment  of  the 
court,  and  its  order  denying  the  motion  for  a  new  trial,  an  appeal  was 
taken. 

The  only  ground  relied  on  in  argument  by  the  appellant  to  reverse 
the  court  below  in  its  ruling  on  the  demurrer,  is  that  the  complaint 
did  not  set  out,  in  reference  to  the  claim  of  plaintiff,  *'it  was  ordered 
paid,"  in  the  very  language  of  the  statute.  The  complaint  recited  that 
the  board  of  supervisors  of  Butte  county  "audited  and  allowed  said 
claim  of  plaintiff  in  the  sum  of  $500,  and  ordered  the  auditor  of 
Butte  county  to  draw  a  warrant  in  favor  of  plaintiff  on  the  defendant, 
as  treasurer  of  said  county,  for  said  sum  of  $500." 

It  further  alleged  "that  on  the  twelfth  day  of  December,  1884,  the 
auditor  of  said  county  of  Butte,  in  pursuance  to  said  order  of  the  said 
board  of  supervisors  of  said  county,  issued,  drew,  and  delivered  to 
plaintiff  a  warrant  for  said  sum  of  $500." 

The  allegations  in  the  complaint  thus  demurred  to,  were,  we  think, 
entirely  full  and  sufficient.  A  similar  complaint  to  the  one  under  dis- 
cussion was  held  to  be  good  by  this  court  in  the  case  of  Connor  v. 
Morm,  23  Cal.  451. 

Upon  the  trial  of  the  case  at  bar,  it  was  stipulated  by  counsel  in 
open  court  that  the  only  questions  and  issues  to  be  submitted  to  the 
court  were :  (1)  Is  the  petitioner  the  party  beneficially  interested, 
and  owner  of  the  warrant  set  forth  in  the  petition  ?  (2)  Has  the  war- 
rant set  forth  in  the  petition  been  duly  presented  to  the  defendant 
for  payment,  and  payment  demanded  thereof,  and  payment  refused  ? 
(3)  Has  plaintiff  (petitioner)  suffered  any  damage  by  reason  of  the 
refusal  of  defendant  to  pay  the  warrant  set  out  in  the  petition  ?  (4) 
Is  the  warrant  set  forth  in  the  petition  founded  on  a  legal  claim  against 
the  county  of  Butte  ? 

The  court  found  that  the  warrant  was  the  property  of  the  peti- 
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tioner;  that  it  was  duly  presented  to  and  refused  payment  by  the  de- 
fendant ;  and,  by  reason  of  such  refusal  to  pay  it,  no  damage  had 
resulted  to  the  plaintiff. 

Upon  the  first  three  propositions  there  can  be  no  doubt  of  the  cor- 
rectness of  the  findings,  and  this  is  so  plain  that  discussion  of  them 
is  needless.  It  is  strenuously  argued  by  the  appellant  that  the  board 
of  supervisors  of  Butte  county  never  ordered  the  claim  of  the  peti- 
tioner to  be  paid ;  but,  in  his  answer  to  the  petition,  he  did  not  deny 
the  allegations  of  the  complaint  upon  that  point,  hence  those  allega- 
tions are,  by  the  pleadings,  admitted  to  be  true.  It  being  thus  vir- 
tually admitted  by  the  pleadings  that  the  question  raised  by  the  ap- 
pellant, above  alluded  to,  is  without  the  issues  to  be  tried,  and  that, 
too,  by  the  act  of  the  defendant,  he  cannot  be  heard  to  complain  here. 
The  appellant  further  contends  that  the  trial  court  erred  in  overrul- 
ing his  objection  to  the  introduction  of  warrant  "No.  773"  in  evidence; 
but  as  the  objector  did  not  see  proper  to  include  in  the  stipulation  of 
issues  to  be  passed  on  by  the  court  any  question  as  to  the  validity 
of  the  warrant  on  its  face,  but  expressly  agreed  to  exclude  it,  by  agree- 
ing that  the  issues*  thus  submitted  by  the  stipulation  were  the  only 
issues,  he  could  not,  under  those  issues  thus  limited,  be  heard  legally 
to  object  to  the  introduction  of  the  warrant  in  evidence,  nor  can  we 
-entertain  such  objection  here. 

As  to  the  point  made,  that  the  contract  was  void,  and  the  warrant 
likewise,  because  the  petitioner  sought  to  have  his  salary  increased, 
and  that  in  allowing  his  claim,  and  ordering  the  warrant  to  be  drawn 
for  it,  the  board  of  supervisors  of  Butte  county  increased  his  salary, 
it  is  plain,  from  the  evidence,  that  no  such  thing  was  in  contempla- 
tion or  was  done. 

The  evidopce  shows  that  the  petitioner  was  district  attorney  of 
Butte  county  up  to  January  5, 1885;  that  the  board  of  supervisors  of 
that  county  employed  him  to  attend  to  a  case  which  was  not  to  be 
tried  until  his  term  of  office  should  expire;  that  the  case  had  been 
transferred  before  his  employment  to  Sutter  county;  and  that  the 
petitioner  was  retained  to  go  into  that  county  and  look  after  the  case 
and  protect  the  interests  of  Butte  county.  The  board  of  supervisors 
in  their  discretion  certainly  had  the  power,  in  this  sort  of  a  case,  to 
employ  counsel  to  attend  to  Butte  county's  interests  in  Sutter  county, 
and  the  fact  that  they  retained  their  then  district  attorney  to  go  out 
of  his  own  county  and  attend  to  the  case  like  any  other  attorney,  and 
agreed  to  pay  him  for  it,  was  not  an  increase  of  his  salary  for  any« 
thing  he  had  done,  or  ought  to  have  done,  or  was  to  do,  while  holding 
his  office  in  Butte  county. 

But  the  last  and  most  important  objection  raised  by  the  defendant 
is  that  the  contract  on  which  the  claim  is  based  is  void,  for  the  reason, 
as  he  contends,  that  neither  the  petitioner  could  make  such  a  con- 
tract with  the  board  of  supervisors  nor  the  board  of  supervisors  with, 
him.     In  this  connection  it  is  urged  that  a  district  attorney,  being  by 
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law  the  l0gal  adviser  of  the  hoard  of  sapervisors  of  his  county,  cannot 
make  any  contract  with  them  as  to  any  employment  which  entails 
any  payment  of  money  to  him  other  than  his  compensation  fixed  by 
law.  It  is  urged  that  this  cannot  be  done,  because,  as  a  county,  offi^ 
cer,  the  district  attorney  cannot  contract  with  the  board  of  supervisors 
of  a  county,  he  being  like  a  director  in  a  corporation,  or  a  member  of 
a  town  council,  or  a  member  of  such  board  of  supervisors.  The  dis- 
trict attorney  is  the  legal  adviser  of  the  board  of  supervisors  of  his 
county,  and  as  to  all  cases  of  the  county  pending  in  the  courts  which 
it  is  his  duty  as  district  attorney  to  appear  in  and  conduct,  he  can 
make  no  contract  with  that  board  to  receive  any  compensation  outside 
of  that  allowed  him  by  law;  but  when  it  is  sought  by  that  board  to 
secure  his  services  as  an  attorney  at  law,  and  the  services  are  to  be 
rendered  outside  of  the  county  of  which  he  is  district  attorney,  and  the 
<$ontract  for  their  rendition  is  made  in  good  faith,  and  they  are  of  a 
character  for  which  such  a  board,  in  its  discretion,  has  the  lawful 
right  to  employ  counsel,  we  are  not  prepared  to  say  it  cannot  be  done. 

The  case  of  Mayor,  etc.,  v.  Muzzy,  33  Mich., 62,  is  a  case  in  point. 
Muzzy  was  an  attorney  at  law,  and  also  mayor  and  councilman  of  the 
town  of  Niles.  While  occupying  the  municipal  office,  that  corpora- 
tion employed  him  as  an  attorney  at  law,  through  its  council,  to  at- 
tend to  a  suit  in  which  it  was  interested  in  a  neighboring  court.  He 
attended  to  the  case  in  that  tribunal,  demanded  his  fee,  it  was  re- 
fused payment,  and  he  brought  suit  for  it.  On  the  part  of  the  town 
the  point  was  urged  that  by  reason  of  Mr.  Muzzy  being  a  municipal 
officer  he  could  not  claim  pay  for  his  services  as  an  attorney  at  law; 
but  the  supreme  court  of  Michigan  declared  that  he  was  entitled  to 
pay  for  such  services,  as  there  had  not  been  shown  in  the  case  any 
fraudulent  or  collusive  conduct  on  his  part,  or  that  of  any  other  of 
the  municipal  officials. 

In  Kansas  a  county  attorney  recovered  for  services  performed  upon 
an  implied  contract  in  prosecuting  a  criminal  action,  in  a  county  of 
which  he  was  not  an  officer,  the  action  being  one  in  which  his  county 
was  interested.  Huffmin  v.  Board  ComWs  Greenwood  Co,  23  Kan. 
281. 

We  hold  to  the  doctrine  held  heretofore  by  this  court  in  the  cases 
of  Andrews  v.  Pratt,  44  Gal.  317,  and  San  Diego  v.  San  Diego  <k  L. 
.4.  B.  Co.  44  Cal.  106 ;  but  they  were  dissimilar  to  the  case  under 
consideration.  The  petitioner  here  is  neither  a  member  of  the  board 
of  supervisors  of  a  county,  nor  a  stockholder  or  director  in  a  railroad 
corporation,  seeking  to  contract  with  himself  on  the  part  of  the  cor- 
poration  or  board  of  which  he  is  a  member. 

There  does  not  appear  in  the  record  before  us  any  evidence  that 
the  petitioner  has  been  guilty  of  the  least  bad  faith  in  making  his 
contract  with  the  board  of  supervisors  of  Butte  county,  or  that  he,  or 
any  one  for  him,  has  exercised  any  undue  influence  over  that  board 
in  the  matter;  neither  is  it  evidenced  in  any  way  that  such  board  of 
v.7p,no.l5— 47 
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sapervisors  was  beneficially  interested  in  the  claim,  or  were  actuated 
throughout  the  transaction  by  any  motive  save  that  proceeding  from 
an  honest  desire  as  guardians,  so  to  speak,  of  protecting,  to  the  best 
of  their  skill  and  judgment,  the  interests  of  said  county^  and  in  the 
utmost  good  faith  towards  all  concerned. 

We  are  of  the  opinion  that  the  judgment  and  the  order  of  the 
court  denying  a  new  trial  ought  to  be  affirmed. 

We  concjir:     Searls,  C;  Belcher,  C.  C. 

By  the  Court.     For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


(67  Cal.  30a) 

CoGLAN  V.  Beard.     (No.  9,739.) 
Filed  Aufi:ust  18,  1885. 

1.  Findings  — SuPFrciRNcr  of  Evi dencb— SPEcrFicATioNs,  Sufficiency  of. 

On  appeal,  the  sufficiency  of  evidence  to  sustain  the  findings  will  not  be  con- 
sidered, if  the  bill  of  exceptions  fails  to  specify  the  particulars  in  which  evi- 
dence is  alleged  to  be  insufficient :  and  a  specification  that  the  **  court  erred  in 
finding  "  the  facts,  is  not  sufficient. 

2.  BiiBCTioN8— Ballots  as  EvroiiiNca  of  Votes. 

In  a  contested  election  proceeding,  the  best  evidence  of  the  number  of  votes 
received  by  a  candidate  are  the  ballots  themselves,  provided  they  have  not 
been  tampered  with,  and  the  burden  of  proving  that  fact  is  on  the  contestant. 
The  fact  that  for  a  certain  time  the  ballots  were  in  the  possession  of  the  con- 
testant as  de facto  county  clerk,  will  not  of  itself  render  them  inadmissible, 

3.  Contested  ELBCTroN— Retrial— Effect  of  Evidence  on  First  Trial. 

On  a  second  trial  of  a  contested  election  proceeding,  the  result  of  the  count, 
as  shown  by  the  tabulated  statement  taken  on  the  first  trial,  is  admissible  aa 
tending  to  hIiow  whether  the  ballots  have  been  tampered  with  pending  the 
second  trial. 

Commissioners'  decision. 

Department  1.  Appeal  from  superior  court,  county  of  Sacramento. 
See  S.  C.  2  Pac.  Rep.  737. 

John  S.  Carey  and  W.  R.  Beatty,  for  appellant. 

W.  C.  Van  Fleet  and  S.  S.  Holl,  for  respondent. 

Belcher,  C.  C.  This  is  the  second  appeal  in  this  case.  Upon  the 
first  appeal  the  judgment  was  reversed,  and  the  cause  remanded  for 
a  new  trial.  2  Pac.  Rep.  737.  On  the  second  trial  judgment  waa 
again  rendered  in  favor  of  the  plaintiff,  and  from  that  judgment  this 
appeal  is  taken. 

The  findings  fully  support  the  judgment,  and  the  only  points  made 
by  the  appellant  are  that  some  of  the  findings  are  not  justified  by  the 
evidence,  and  that  the  court  erred  in  admitting  certain  evidence  against 
the  objection  of  the  defendant. 

1.  We  cannot  review  the  evidence  for  the  reason  that  there  is  in 
the  bill  of  exceptions  no  specification  of  the  particulars  in  which  the 
evidence  is  alleged  to  be  insufficient  to  justify  the  findings.  The 
specification  is  that  "the  court  erred  in  finding"  certain  facts;  but 
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that  does  not  meet  the  requirements  of  the  Code.  Code  Civil  Proc.  § 
648.  But  if  the  specifications  had  been  sufficient,  the  point  would 
not  have  been  well  taken.  There  was  evidence  which,  if  admissible, 
was  sufficient  to  justify  each  of  the  findings  of  fact. 

2.  At  the  general  election  held  in  Sacramento  county  in  November, 
1882,  the  plaintiff  and  defendant  were  candidates  for  election  to -the 
office  of  county  clerk.  According  to  the  returns  of  the  election,  as 
canvassed  by  the  board  of  supervisors,  the  defendant  had  a  plurality 
of  16  votes,  and  he  received  the  certificate  of  election.  In  due  time 
the  plaintiff  commenced  this  proceeding  to  contest  the  right  of  the 
defendant  to  the  office.  The  case  was  tried  before  the  superior  court 
early  in  December,  and  in  the  course  of  the  trial  all  the  ballots  cast 
at  the  election  were  brought  into  court,  and  counted  by  the  judge  pre- 
siding. Judgment  was  rendered  in  favor  of  the  contestant,  and  from 
that  judgment  Beard  appealed  on  the  twenty-second  day  of  Decem- 
ber, and  within  five  days  thereafter  perfected  his  appeal  by  filing  the 
necessary  bond. 

At  the  time  the  appeal  was  taken  and  perfected,  Thomas  H.  Ber- 
key  was  clerk  of  the  county,  and  the  contestant,  Colgan,  was  his 
deputy.  Berkey's  term  expired  on  the  eighth  day  of  January,  1883, 
and  on  that  day  he  turned  the  office  and  everything  pertaining  to  it 
over  to  Coglan,  who  retained  possession  up  to  the  time  of  the  second 
trial  of  the  case.  Among  other  things,  of  which  he  thus  became 
custodian,  were  the  ballots  cast  at  the  election  to  which  the  contest 
relates.  After  the  ballots  were  counted  on  the  first  trial,  they  were 
replaced  by  Berkey  in  the  vault  of  the  hall  of  records,  and  the  vault 
was  securely  locked.  When  Berkey  surrendered  the  office  to  Coglan  he 
turned  over  to  him  also  the  keys  to  this  vault.  On  the  second  trial  the 
contestant  first  proved  that  the  ballots  were  the  genuine  ballots  de- 
livered to  the  county  clerk  by  the  officers  of  the  election;  that  they 
remained  securely  locked  in  a  vault,  and  in  the  same  condition  as 
when  delivered,  up  to  the  time  when  they  were  brought  into  court 
to  be  counted  on  th«  first  trial ;  that  after  they  were  counted  they 
were  returned  by  the  judge  who  had  counted  them  to  their  respect- 
ive envelopes,  and  were  again  securely  and  carefully  sealed  up  by  him, 
and  a  strip  of  paper  was  gummed  over  the  opening  cut  in  the  envel- 
ope,, on  which  he  wrote  his  initials;  that  they  were  then  returned  to 
the  vault  and  remained  there,  in  no  way  changed  or  tampered  with, 
until  they  were  brought  into  court  to  be  again  counted  on  this  trial. 
The  contestant  then  offered  in  evidence  the  ballots  from  10  precincts 
of  the  county,  and  asked  that  they  be  counted.  The  defendant  ob- 
jected to  the  ballots  being  received  in  evidence,  or  counted,  upon  the 
ground  that  it  appeared  that  the  said  ballots,  and  all  the  ballots  re- 
turned to  the  county  clerk  from  the  several  precincts  of  the  county, 
had  been,  ever  since  the  eighth  day  of  January,  1883,  in  the  sole  and 
-exclusive  possession  of  the  contestant ;  that  they  had,  therefore,  not 
been  kept  by  the  officer  to  whose  custody  the  law  committed  them ; 
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that  tbey  should  have  been  kept  by  the  county  clerk;  and  that  con- 
testant is  not  and  never  has  been  the  county  clerk,  but  has  intruded 
himself  into  and  usurped  the  office  without  any  color  of  right  thereto. 
The  court  overruled  the  objection,  and  the  ballots  were  then  counted, 
the  defendant  reserving  an  exception. 
•  We  do  not  think  the  court  erred  in  its  ruling.  As  soon  as  all  the 
ballots  are  counted  after  an  election  they  must  be  carefully  sealed 
in  a  strong  envelope  by  the  officers  of  the  election,  and  must  then  be 
delivered  to  the  county  clerk,  who  is  required  to  keep  the  packages 
unopened  and  unaltered  for  12  months,  unless  within  that  time  a  con- 
test in  regard  to  the  election  is  commenced  and  brought  to  trial. 
Pol.  Code,  §§  1259-1266.  In  case  of  a  contest,  the  ballots  are  the 
primary  and  best  evidence  of  the  number  of  votes  received  by  any 
candidate,  provided  they  have  not  in  any  way  been  tampered  with; 
and  the  burden  is  upon  the  contestant  to  show  that  fact.  People  v. 
Holdeny  28  Cal.  133;  Coglan  v.  Beard,  2  Pac.  Rbp.  737. 

After  the  eighth  day  of  January,  Coglan  became  the  county  clerk, 
de  facto  if  not  d-e  jure,  and  the  law  gave  him  the  custody  of  these 
ballots,  and  enjoined  upon  him  the  duty  of  taking  care  of  them.  This 
duty  was  performed  in  the  interest  of  the  public,  and  not  of  himself. 
When  the  case  came  on  for  trial,  the  fact  that  he  had  had  the  cus- 
tody of  the  ballots  should  have  led,  and  doubtless  did  lead,  the  court 
to  scrutinize  them  with  greater  care  than  it  would  if  they  had  been 
produced  from  the  custody  of  some  other  person;  but  it  did  not,  we 
think,  render  them  wholly  inadmissible  as  evidence.  The  questions 
were:  "Were  they  the  genuine  ballots  cast  by  the  voters,  and  had 
they  been  kept  in  the  same  condition  that  they  were  in  when  deliv- 
ered by  the  officers  of  the  election  to  the  clerk?"  These  questions 
being  answered  in  the  affirmative,  they  were  receivable  in  evidence. 
As  was  said  in  People  v.  Livingiton^  79  N.  Y.  287: 

"The  preservation  of  the  boxes  inviolate  being  the  ultimate  ol)ject  of  the 
statute,  if  that  is  in  fact  accomplished,  the  omission  to  observe  all  the  for- 
malities to  secure  that  object  is  not  fatal  to  the  evidence.  Such  omission  would 
weaken  the  force  of  the  evidence,  and  induce  greater  caution  in  regarding  it» 
but  would  not  necessarily  destroy  it." 

The  rule  invoked  by  counsel  for  appellant,  that  it  is  only  as  to  the 
public  and  third  persons  that  the  acts  of  a  de  facto  officer  are  held 
valid,  and  that  they  are  not  valid  when  they  are  for  his  own  benefit, 
does  not  apply  here.  In  keeping  the  ballots  Coglan  did  Jot  act  for 
himself,  but  for  the  public,  nor  is  he  alone  interested  in  the  contro- 
versy. "The  public  is  interested  in  a  contest  of  this  character.  It 
is  not  a  matter  solely  between  the  parties  to  the  record."  Searcy  v. 
Grow^  15  Cal.  119.  "Theoretically,  the  people  alone  are  interested  in 
the  determination  of  the  controversy  involved  in  this  case."  People 
V.  Holden,  28  Cal.  139. 

3.  The  court  adn^itted  in  evidence,  against  the  objection  of  the 
defendant,  a  tabulated  statement  showing  the  result  of  the  count  by 
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the  judge,  on  the  first  trial  of  the  case,  of  ithe  ballots  recounted  on  this 
trials  and  this  ruling  is  assigned  as  error.  When  the  tabulated  state- 
ment was  offered,  it  was  admitted  by  counsel  for  defendant  to  be  cor- 
rect, and  the  only  objection  to  it  was  that  it  was  secondary  evidence 
of  the  contents  of  the  ballots,  and  that  the  ballots  were  the  best  and 
only  competent  evidence  to  impeach  the  returns  of  the  precinct  of- 
ficers. 

The  principal  point  made  by  the  defendant  was  that  Goglan  had 
had  the  custody  of  the  ballots,  and  had  had  an  opportunity  to  manip- 
ulate and  change  them,  and  therefore  they  were  not  admissible  in 
evidence  at  all.  And  the  burden,  as  we  have  seen,  was  upon  him 
to  show  that  they  had  not  been  changed.  It  would  seem  that  any- 
thing tending  to  show  that  fact  was  admissible,  and  what  more  per- 
suasive evidence  could  be  offered  than  a  comparison  of  the  results  of 
the  two  counts?  Certainly  it  would  seem  to  follow,  if  the  results  were 
the  same,  that  the  ballots  must  have  remained  inviolate  during  all 
the  time  Goglan  had  the  custody  of  them. 

We  do  not  think  the  court  erred  in  receiving  and  examining  the 
tabulated  statement  showing  the  results  of  the  count  on  the  first  trial. 

The  judgment  should  be  affirmed. 

We  concur :     Sbarls,  C.  ;  Foote,*  C. 

By  thb  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 


(67  Cal.  825) 

Tryon  v.  Huntoon,  Adm'r,  and  others.     (No.  9,769.) 

Filed  August  22,  1885. 

L  Trust— Presumption  of,  on  Ck)N8mEBATioN  Moving  from  Another. 

Where  the  consideration  for  the  transfer  of  real  property  to  one  person  is 
paid  by  or  for  another,  a  presumption  arises  that  a  trust  is  created  in  favor  of 
the  person  by  or  for  wliom  such  pajrment  is  made ;  but  this  presumption  may  be 
rebutted  by  evidence  that  the  parties  intended  otherwise. 

2.  Deed— Jncbktainty  in  DEscRiprtoN— JJtatdte  of  Limitations. 

A  deed  is  void  for  uncertainty  which  describes  the  land  intended  to  be  con- 
veyed as  "three  fractions  of  lot  seven,  J  and  K,  4th  and  5th  streets,  Sacra- 
mento city;"  but  such  a  deed  will  be  sufficient  to  give  color  of  title,  so  that  pos- 
session under  it  will,  by  operation  of  the  statute  of  limitations,  create  a  perfect 
title. 

3.  Action  to  Quiet  Title — Heirs  of  Decedent  may  Maintain. 

The  heirs  at  law  of  a  deceased  intestate  may  maintain  or  defend  an  action  to 
quiet  title  to  land  in  their  own  name,  and  without  joining  the  administrator  of 
decedent's  estate. 

Commissioners'  decision. 

Department  1.    Appeal  from  superior  court,  county  of  Sacramento. 

McKune  <k  Oeorge,  for  appellants. 

Hart  dk  White,  for  respondent. 

Young  dt  Young,  for  Huntoon^  the  administrator. 
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Searls,  C.  Action  to  quiet  title  to  the  west  20  feet  of  lot  No.  6, 
and  the  east  5  feet  of  lot  No.  7,  in  the  block  or  square  bounded  by 
Fourth  and  Fifth,  J  and  K  streets,  Sacramento.  Plaintiflf  had  judg- 
ment, and  defendant  moved  for  a  new  trial,  pending  which  motion,  J. 
S.  Huntoon,  administrator  of  the  estate  of  £.  L.  Billings,  deceased, 
one  of  the  defendants,  consented  to  the  dismissal  of  the  action  as  to 
him.  The  motion  was  overruled  as  to  the  defendants  L.  N.  Billings 
and  D.  D.  Billings,  who  appeal  from  the  judgment,  from  the  order 
denying  the  motion  for  new  trial,  and  from  the  order  dismissing,  as 
to  Huntoon,  the  motion  for  new  trial. 

E.  L.  Billings,  who  was  a  brother  of  appellants  and  respondent, 
died  intestate  in  Sacramento,  January  23,  1883.  He  was  a  native 
of  Canada,  and  came  to  California  in  1852,  where  he  accumulated  a 
large  property,  and  continued  to  reside  until  his  death.  When  £.  L. 
Billings  was  about  to  come  to  California,  his  sister,  the  plaintiff,  then 
21  years  of  age,  and  unmarried,  was  engaged  in  teaching  school  at 
$8  per  month.  From  her  slender  earnings  she  furnished  him  $100 
to  assist  him  in  defraying  the  expenses  of  bis  journey.  In  1858,  ac- 
cording to  the  findings  of  the  court,  E.  L.  Billings  procured  the  own- 
ers of  the  land  in  dispute  to  convey  the  same  to  his  sister,  the  plain- 
tiflf herein*,  for  a  consideration  of  $7,000,  which  was  paid  by  him. 
Before  that  time,  viz.,  on  the  twenty-first  day  of  November,  1856,  said 
E.  L.  Billings  had  procured  the  then  owners  of  the  premises  to  con- 
vey, and  they  had  conveyed,  the  undivided  one-half  of  said  premises 
to  plaintiff,  the  consideration  for  which  was  paid  by  Billings.  Plain- 
tiff was  at  that  time  in  Vermont,  and  knew  nothing  of  the  conveyance 
to  her  until  informed  thereof  by  deceased,  who  at  the  same  time  re- 
quested a  power  of  attorney  from  her  authorizing  him  to  take  pos- 
session of,  lease,  and  sell  all  lands  which  she  had  or  might  thereafter 
have  in  Sacramento  city.  She  executed  and  returned  to  deceased 
the  power  of  attorney. 

The  question  in  the  court  below  was  as  to  the  nature  of  the  trans- 
actions by  which  title  to  the  property  vested  in  plaintiff.  She  claims 
the  property  was  conveyed  to  her  as  a  gift  from  her  brother  on  ac- 
count of  the  love  and  affection  he  bore  her;  while  defendants,  on  the 
other  hand,  assert  that  the  property  was  only  conveyed  to  her  as  a 
convenience,  and  as  a  precaution  against  unforeseen  misfortunes  in 
business,  and  that,  deceased  having  advanced  the  purchase  money, 
plaintiff  took  the  legal  title  in  trust  for  him.  Under  section  853  of 
the  Civil  Code  it  is  provided  that  "when  a  transfer  of  real  property 
is  made  to  one  person,  and  the  consideration  thereof  is  paid  by  or  for 
another,  a  trust  is  presumed  to  result  in  favor  of  the  person  by  or  for 
whom  such  payment  is  made."  This  presumption  raised  by  Ir.w  in 
favor  of  him  by  whom  or  for  whom  payment  is  made,  is  based  upon 
the  fundamental  idea  that  the  parties  must  have  intended  that  he  by 
whom  or  for  whom  the  purchase  price  of  land  is  paid,  should  have  an 
equitable  interest  therein.     Experience  has  found  this  intention  to 
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appear  so  uniformly  in  such  cases  as  to  warrant  tbe  inference  or 
presumption  of  its  existence  in  all  cases.  The  only  effect  of  this  pre- 
sumption is  that  it  arises  upon  proof  of  the  facts  upon  which  it  is 
predicated,  without  further  proof  as  to  what  the  real  intention  of  the 
parties  may  have  been;  but  it  is  not  an  irrefutable  presumption.  It 
may  be  removed  or  overcome  by  proof, — by  showing  that  between  him 
who  advanced  the  consideration  and  the  grantee  it  was  not  intended 
that  a  trust  should  arise  in  favor  of  the  former. 

That  was  the  precise  point  to  which  evidence  was  introduced  at  the 
trial  of  this  cause,  and  the  findings  of  the  court  below  are  in  favor  of 
the  plaintiff  on  all  the  issues.  We  think  there  was  testimony  in  favor 
of  plaintiff  sufficient  to  support  these  findings.  It  would  seem  that 
plaintiff  was  the  favorite  sister  of  deceased.  She  furnished  him,  in 
part  at  least,  with  the  means  to  come. to  California.  It  was  with  her 
he  corresponded,  and  from  her  he  sought  and  obtained  information  in 
reference  to  the  other  members  of  his  family.  Bound  to  her  by  ties 
of  affection  as  well  as  of  blood,  and  under  obligations  to  her  for  the 
aid  which  made  his  success  in  life  possible,  it  is  not  deemed  strange, 
when  fortune  had  favored  him,  the  deceased  was  disposed  to  place  in 
the  name  of  this  valued  sister  the  property  involved  in  this  action,  in 
order  that  in  case  of  death  she  might,  to  that  extent,  be  preferred  to 
the  large  number  of  his  other  heirs.  Under  such  circumstances  we 
cannot  interfere  with  the  findings  of  fact. 

It  is  objected  that  title  to  the  east  five  feet  of  lot  7  never  vested 
in  plaintiff.  A  deed  from  Samuel  Brannan  to  Daniel  E*  Brannan, 
dated  October  11, 1851,  and  forming  a  link  in  plaintiff's  chain  of  title, 
describes  this  land  as  follows:  "Three  fractions  of  lot  7,  J  and  E, 
Fourth  and  Fifth  streets,  Sacramento  city."  This  deed  is  void  for 
uncertainty  of  description,  and  no  title  vested  in  the  grantee,  by  virtue 
of  said  deed,  to  any  portion  of  lot  7.  Shackleford  v.  Bailey,  35  111. 
387;  Bean  v.  Thompson,  19  N.  H.  290;  Haven  v.  Cram,  1  N.  H.  93; 
Holme  V.  Strauiman,  35  Mo.  293.  It  seems,  however,  that  the  grantee 
under  the  deed  entered  into  possession,  conveyed  by  deed  in  due  form 
to  one  S.  S.  Crane,  in  1854,  under  whom,  by  sundry  mesne  convey- 
ances, plaintiff  claims  title.  The  deed  was  sufficient  to  give  cohr  of 
title,  and  possession  under  it  for  30  years  and  upwards  by  plaintiff  and 
her  grantors,  claiming  title,  is  sufficient  to  give  a  perfect  title  under 
the  statute  of  limitations. 

But  conceding  that  title  to  the  fraction  of  lot  7  never  vested  in 
plaintiff  or  her  grantors,  we  fail  to  see  how  defendants  are  benefited 
thereby.  They  claim  as  the  heirs  at  law  of  £.  L.  Billings.  Their 
contention  is  that  the  very  title  they  would  assail  is  held  by  plaintiff 
in  trust  for  them.  Its  existence  is  not  denied;  its  validity  is  not  as- 
sailed by  their  answer  or  cross-complaint ;  but,  as  beneficiaries,  they 
ask  that  plaintiff  be  adjudged  to  convey  to  them.  There  was  isi  quit- 
claim deed  from  one  Eli  Mayo  to  E.  L.  Billings,  dated  August  8, 1868, 
admitted  in  evidence,  covering  lot  7,  and  a  deed  of  bargain  and  sale 
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to  Mayo  from  L.  H.  Foote  and  Richard  Jones,  dated  Augast  17, 1868^ 
to  this  same  lot.  As  no  title  is  shown  in  either  or  any  of  the  parties 
thus  conveying,  nothing  can  be  claimed  for  these  deeds,  except  that 
they  gave  to  defendant's  intestate  color  of  title,  under  which  to  inau- 
gurate an  adverse  possession  to  plaintiff;  but  this  claim  is  met  by  the 
finding  of  the  court  that  the  intestate  never  did  hold  adversely,  but 
always  in  subordination  to  the  title  vested  in  plaintiff.  The  letter 
from  E.  L.  Billings  to  bis  sister,  the  plaintiff,  dated  December  4, 
1855,  was  properly  excluded.  It  simply  instructed  plaintiff  as  to  the 
proper  course  to  pursue  in  executing  the  power  of  attorney,  and  con- 
tained news  as  to  the  health  of  the  writer  and  mutual  friends,  and  a 
few  items  of  family  matters;  and  while  its  admission  could  have  done 
no  harm,  it  was  immaterial  to  the  issues  in  the  case.  The  testimony 
of  plaintiff  on  cross-examination,  as  to  a  conversation  between  her- 
self and  decedent  in  1859,  when  the  latter  visited  Canada,  was  proper. 
She  had  been  called  by  the  defendants  as  a  witness  on  their  behalf, 
and  an  attempt  had  been  made  to  prove  by  her  that  she  had  no  knowl- 
edge of  the  deed  taken  in  her  name,  except  that  contained  in  the  let- 
ters offered  in  evidence.  It  was^  under  these  circumstances,  proper 
to  show,  on  cross-examination,  that  she  had  other  knowledge,  gained 
through  her  brother's  statements,  relating  to  the  same  subject-matter. 
Neither  do  we  think  the  court  erred  in  dismissing  the  motion  for  new 
trial  as  to  the  administrator,  J.  L.  Huntoon,  at  his  request.  Appellants 
were  in  no  way  injured  thereby.  By  section  1452,  Code  Civil  Proc, 
appellants,  as  heirs  of  E.  L.  Billings,  may,  in  their  own  name,  main- 
tain or  defend  an  action  to  quiet  the  title  to  the  land  in  controversy. 
This  they  have  done  as  fully  and  effectually  as  though  the  adminis- 
trator had  continued  to  act  with  them.  The  right  of  an  administra- 
tor to  judge  for  himself,  under  such  circumstances,  when  to  cease  lit^ 
igation,  cannot  be  doubted;  and  when  we  consider  that  judgment  had 
been  rendered  against  him,  and  that,  as  the  fruits  of  the  dismissal  of 
the  motion  for  new  trial,  he  was  absolved  from  all  claim  for  rents  and 
profits  to  which  the  estate  in  his  hands  would  have  been  liable  under 
the  judgment,  we  concur  in  the  wisdom  of  the  policy,  as  well  as  in  the 
right  to  adopt  it. 

After  a  careful  examination  of  the  whole  record,  we  conclude  the 
judgment  and  orders  appealed  from  should  be  affirmed. 

We  concur :    Belcheb,  C.  C.  ;  Pootb,  0. 

By  thb  Coubt.     For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  orders  are  affirmed. 
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(67  Cal.  350) 

People  v.  Pbice.     (No.  20,092.) 

Filed  August  22, 1885. 

1.  Jdkt— IwsTEUcnoHB — Setting  Aside  Verdict. 

An  objection  that  instructioDs  were  so  given,  and  the  circumslviceB,  by  rea- 
son of  noise,  such  that  the  jury  did  not  hear  the  instructions,  must  be  made  at 
the  trial,  and  the  court  should  be  requested  to  repeat  the  instructions  in  such 
manner  and  at  such  time  that  they  could  be  heard  by  the  jury ;  and  if  the  case 
is  allowed  to  go  to  the  jury  under  such  circumstances  without  objection,  the 
▼erdict  will  not  be  set  aside. 

2.  Conviction  of  Grand  Larceny— Vekdict—Deckeb  op  Crisie. 

As  there  is  only  one  degree  of  grand  larceny,  a  verdict  finding  a  person,  who 
is  charged  with  "the  crime  of  '* grand  larceny,"  "guilty  as  charged,"  will  be 
sufficient  under  the  statute,  which  provides  that  **  whenever  a  crime  is  dis- 
tinguished into  degrees,  the  jury,  if  they  convict  the  defendant,  must  find  the 
degree  of  the  crime  of  which  he  is  guilty."    Pen.  Code  CaL  ♦  1167. 

In  bank.     Appeal  from  superior  court,  San  Joaquin  county. 

J.  H.  (Jt  J.  E.  Budd,  for  appellant. 
.    The  Attorney  General^  for  respondent. 

Morrison,  G.  J.  The  defendant  was  informed  against  in  the  sa- 
perior  court  of  San  Joaquin  county  for  the  crime  of  grand  larceny, 
committed  by  feloniously  stealing  from  the  person  of  another  the  sum 
of  $11,  and  on  the  trial  the  jury  rendered  the  following  verdict :  "We, 
the  jury  in  the  above-entitled  cause,  find  the  defendant  guilty,  and 
recommend  him  to  the  mercy  of  the  court. **  A  motion  for  a  new 
trial  was  made  in  the  case,  which  was  denied  by  the  court,  and  the 
appeal  is  prosecuted  from  the  judgment,  as  well  as  the  order  denying 
the  motion  for  a  new  trial. 

There  are  two  points  made  in  the  appeal,  the  first  of  which  is  that 
the  jury  did  not  hear  the  instructions  given  by  the  court.  There  is 
no  evidence  that  the  instructions  were  not  heard  by  the  jury,  except- 
ing the  affidavit  of  the  attorney  that /le  did  not  hear  them;  and  there- 
fore it  by  no  means  satisfactorily  appears  that  the  point  is  well  taken 
in  fact.  But,  conceding  that  it  is,  it  furnishes  no  reason  in  law  for 
our  interfering  with  the  judgment.  If  it  be  true  as  a  matter  of  fact 
that  the  jury  did  not  hear  the  instructions  of  the  court,  because,  as 
stated,  there  was  so  much  noise  in  the  court-room  at  the  time,  the 
court  should  have  been  requested  to  repeat  the  instructions  in  such  & 
manner,  and  at  such  a  time,  that  thoy  could  have  been  heard  by  the 
jury.  It  would  be  unfair  to  the  prosecution  to  allow  the  case  to  go 
to  the  jury  under  such  circumstances,  and  then  set  aside  the  verdict, 
if  adverse  to  the  defendant,  for  any  such  reason. 

The  other  point  is  that  the  verdict  is  a  nullity,  inasmuch  as  it  does 
not  conform  to  section  1157  of  the  Penal  Code,  which  provides  that 
"whenever  a  crime  is  distinguished  into  degrees,  the  jury,  if  they 
convict  the  defendant,  must  find  the  degree  of  the  crime  of  which  he 
is  guilty.'* 

The  only  question  in  the  case  is  whether  the  crime  with  which  the 
defendant  was  charged,  and  of  which  he  was  convicted,  is  distin^ 


Digitized  by 


Google 


746  PACIFIC   REPORTER.  [Cal. 

guished  into  degrees.  If  it  is,  the  verdict  of  the  jury  is  clearly  im- 
perfect and  bad  under  the  foregoing  section  of  the  Penal  Code.  By 
section  486  of  the  Penal  Code  larceny  is  divided  into  two  degrees,  the 
first  of  which  is  termed  "grand  larceny/*  the  second  "petit  larceny;" 
and  by  section  487  grand  larceny  is  committed  in  either  of  the  fol- 
lowing cases : 

"(1)  When  th^  property  taken  is  of  a  value  exceeding  fifty  dollars.  (2) 
AVhen  the  property  is  taken  from  the  person  of  another.  (3)  Wlien  the  prop- 
erty taken  is  a  horse,  mare,  gelding,  cow,  steer,  bull,  calf,  mule,  jack,  goat, 
sheep,  or  hog.     Sec.  488.  Larceny  in  other  cases  is  petit  larceny." 

In  the  case  we  are  now  considering  the  defendant  was  charged  with 
the  crime  of  grand  larceny,  inasmuch  as  he  was  accused  of  stealing 
money  from  the  person  of  another.  It  will  be  observed  that  the  de- 
fendant was  charged  in  the  information  with  the  crime  of  grand  lar- 
ceny, and  it  was  further  charged  that  the  stolen  goods  were  taken 
from  the  person  of  another.  Now,  there  is,  under  the  law,  but  one 
degree  of  grand  larceny, — when  the  property  stolen  is  of  the  value  of 
$50  or  $50,000,  — and  every  larceny  committed*  by  taking  from  the 
person  of  another  is,  in  its  degree,  grand  larceny.  So  that,  in  either 
aspect  of  the  case,  the  charge  against  the  defendant  was  the  crime  of 
grand  larceny,  which,  as  already  remarked,  is  without  degrees,  and 
the  verdict  of  the  jury  finding  the  defendant  guilty  was,  "guilty  as 
charged ; "  that  is  to  say,  guilty  of  grand  larceny.  In  the  case  of  People 
V.  Whifely,  64  Cal.  211,  in  which  the  defendant  was  charged  with 
the  crime  of  grand  larceny,  the  verdict  was,  "guilty  as  charged,"  and 
it  was  held  suflScient.  In  our  opinion  the  same  rule  is  justly  appli- 
cable to  the  case  now  before  us.  There  is  nothing  doubtful  or  un- 
certain in  the  verdict. 

Judgment  affirmed. 

We  concur:  Boss,  J. ;  McKinstry,  J.;  MoKee,  J.;  Thornton,  J.; 
Myrige,  J, 


(67  Cal.  330) 


Finn  v.  Spagnoli.     (No.  11,025.) 

Filed  August  22,  1885. 


1.  Bill  of  Exceptions  on  State mknt,  Settlement  op. 

A  bill  of  exceptions  or  statement  mny  be  settled  and  certified  by  the  judge 
before  whom  the  case  was  tried  after  his  term  of  oflace  has  expired,  if  he  has 
not  become  disqunlified,  or  by  his  successor  in  office,  if  he  be  not  disqualiQed. 
If  the  former  neglects  or  refuses  to  act  and  the  latter  be  disqualified,  then  the 
bill  of  exceptions  or  jitatement  is  to  be  settled  and  certified  by  another  judgeof 
the  same  county,  if  there  be  one,  or  by  the  judge  of  an  adjoining  county.  But 
the  judge  of  a  county  which  is  not  an  adjoining  county  cannot  so  act. 

2.  Change  op  Venue— Motion  por  New  Trial. 

The  hearinsf  and  disposition  of.  a  motion  for  a  new  trial  is  a  trial  within  the 
meaning  of  the  statute,  (Code  Civil  Proc.  Cal.  $  398,)  which  provides  for  9 
transfer  of  a  cause  for  trial  to  another  court,  when  the  judge  of  the  court  in 
which  it  is  pending  becomes  disqualified. 

-    Oommissioiaers'  decision. 
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Department  2.     Appeal  from  superior  court,  Amador  county. 

Eagon  d  Armstrong,  for  appellant* 

D.  B.  Spagnoli  and  A,  Caminetti,  for  respondent. 

Bblchjbr,  G.  G.  The  plaintiff  recovered  judgment  against  the  de- 
fendant in  the  superior  court  of  Amador  county  on  the  eighteenth  day 
of  November,  1884.  Thereafter,  within  the  time  allowed  by  law,  the 
defendant  served  a  notice  of  his  intention  to  move  for  a  new  trial, 
and  prepared  and  served  his  statement  of  the  case,  and  the  plaintiff 
prepared  and  served  amendments  to  the  statement.  The  statement 
and  amendments  were  delivered  to  the  clerk  of  the  court  for  the  judges 
On  the  fifth  day  of  January,  1885,  the  term  of  office  of  the  judge 
before  whom  the  case  was  tried  expired,  and  the  attorney  who  tried 
the  case  for  the  defendant  became  the  judge  of  the  court.  Nothing 
appears  to  have  been  done  towards  settling  the  plaintiff's  statement 
till  the  sixth  of  March,  when  the  plaintiff  gave  notice  of  his  inten- 
tion to  move  that  the  case  be  transferred  to  the  superior  court  of  an 
adjoining  county,  upon  the  ground  that  the  judge  of  the  court  was 
disqualified  from  further  acting  in  the  case.  This  motion  was  heard 
on  the  sixteenth  day  of  March,  and  at  that  time  the  judge  of  the  su- 
perior court  of  Mono  county  occupied  the  bench.  The  motion  was 
denied,  and  the  appeal  is  from  the  order  denying  it. 

A  bill  of  exceptions  or  statement  may  be  settled  and  certified  by 
the  judge  before  whom  the  case  was  tried,  after  his  term  of  office  has 
expired,  if  he  has  not  become  disqualified,  or  by  his  successor  in  office, 
if  he  be  not  disqualified.  If  the  former  neglects  or  refuses  to  act, 
and  the  latter  be  disqualified,  then  the  bill  of  exceptions  or  statement 
is  to  be  settled  and  certified  by  another  judge  of  the  same  county,  if 
there  bo  one,  or  by  the  judge  of  an  adjoining  county.  Section  653, 
Code  Civil  Proc. ;  rule  29  of  this  court.  The  case  was  pending  in  the 
superior  court  of  Amador  county,  (Code  Civil  Proc.  §  1049,)  and  the. 
plaintiff  was  entitled  to  have  the  statement  settled  and  the  motion 
for  new  trial  disposed  of  without  unnecessary  delay.  Why  the  state- 
ment was  not  settled  by  the  judge  before  whom  the  case  was  tried 
does  not  appear,  but  it  could  not  be  settled  by  his  successor  in  office, 
nor  by  the  judge  of  Mono  county,  that  not  being  an  adjoining  county. 
Section  398,  Code  Civil  Proc,  provides  : 

"If  an  action  or  proceeding  is  commenced  or  pending  in  a  court,  and  the 
judge  or  justice  thereof  is  disqualified  f  i  era  acting  as  such,  *  *  *  it  must 
be  transferred  for  trial  to  a  court  the  parties  may  agree  upon  by  stipulation  in 
writing  or  made  in  open  court,  and  entered  in  the  minutes;  or,  if  they  do  not 
so  iigree,  then  to  the  nearest  court  where  the  like  objection  or  cause  for  making 
the  order  does  not  exist." 

It  is  claimed  by  the  respondent  that  the  case  had  been  tried,  and 
therefore  it  could  not  be  transferred  for  trial.  This  is  not  correct. 
'*A  trial  is  the  examination  before  a  competent  tribunal,  according  to 
the  law  of  the  land,  of  the  facts  or  law  put  in  issue  in  a  cause  for  the 
purpose  of  determining  such  issue.     When  a  court  hears  and  deter- 
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mines  any.  issue  of  fact  or  of  law  for  the  purpose  of  determining  the 
rights  of  the  parties,  it  may  be  considered  a  trial."  Tregamho  t. 
Comanche  M.  d  M.  Co.  57  Cal.  505. 

Within  this  definition  the  hearing  and  disposition  of  a  motion  for 
new  trial  is  a  trial.  We  think  the  court  erred  in  denying  the  plain- 
tiff's motion,  and  that  the  order  appealed  from  should  be  reversed. 

We  concur :     Sbarls,  C.  ;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
order  is  reversed. 
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BUPREMB  COURT  OF  UTAH. 

(4  UUh.  187) 

Smith  t;.  Ireland. 
Filed  August  7, 1886. 

Pbactior — Verdict— Special  Verdict. 

It  is  wtthia  the  discretion  of  tlie  court  to  direct  a  general  or  special  verdict, 
or  special  as  to  tlie  controverted  parts  and  general  as  to  those  not  controverted 
on  the  trial. 

Williams  dt  Remick,  for  plaintiff. 

Kimball  dt  Haywood^  for  defendant. 

Zane,  G.  J.  This  is  an  action  of  claim  and  delivery,  appealed  from 
the  First  district  court.  The  defendant  pleaded  justification  as  mar- 
shal under  an  execution  issued  on  a  judgment  against  W.  S.  Hopson 
and  in  favor  of  Idleman  Bros.,  and  that  the  property  described  in  the 
complaint  was  owned  by  Hopson,  and  by  him  sold  to  plaintiff  before 
the  levy  to  hinder  and  delay  Idleman  Bros,  and  other  creditors  in  the 
collection  of  their  debts.  Under  the  instructions  of  the  court  the  evi- 
dence was  submitted  to  a  jury,  with  directions  to  find  on  the  follow- 
ing questions:  (1)  Was  Hopson  at  the  time  of  sale  indebted  to  Idle- 
man  Bros.  ?  (2)  Did  Hopson  sell  to  plaintiff  to  delay,  hinder,  or  de- 
fraud his  creditors  generally  in  the  collection  of  their  debts,  or  the 
firm  of  Idleman  Bros.  ?  (3)  Did  plaintiff  at  the  time  of  sale  have 
notice  that  Hopson  was  indebted  to  Idleman  Bros.,  and  that  the  sale 
was  made  to  hinder  and  delay  them  in  the  collection  of  their  debt? 
(4)  What  was  the  value  of  the  property  taken  by  defendant?  (5)  Is 
the  defendant  entitled  to  a  return  of  the  property  described  in  the 
complaint  ?  To  the  fourth  question  the  jury  answered,  "$1,500,"  and 
to  each  of  the  others,  simply  "Yes."  When  considered  with  respect 
to  the  question  alone,  the  second  answer  is  quite  indefinite;  but, 
viewed  with  the  other  questions  and  answers  the  intention  of  the  jury 
is  sufficiently  clear.  The  plaintiff's  counsel  makes  the  point  that  the 
fifth  interrogatory  submitted  a  question  of  law  to  the  jury.  Section  * 
1400,  Comp.  Laws  Utah  1876,  declares: 

"A  general  verdict  is  that  by  which  they  [the  jury]  pronounce  generally 
upon  ail  or  any  of  the  issues  either  in  favor  of  the  plaintiff  or  defendant.  A 
special  verdict  is  that  by  which  the  jury  find  the  facts  only,  leaving  the  judg- 
ment to  the  court.  The  special  verdict  shall  present  the  conclusions  of  fact 
as  established  by  the  evidence,  and  not  the  evidence  to  prove  them ;  and  those 
conclusions  of  fact  shall  be  so  presented  as  that  nothing  shall  remain  to  the 
court  but  to  draw  from  them  conclusions  of  law." 

This  statute  contemplates  three  classes  of  verdicts :  (1)  Oeneral ; 
(2)  special ;  (3)  general  and  special.  A  general  verdict  is  a  direct 
statement  of  a  conclusion  of  law,  and  an  indirect  statement  of  the 
facts  from  which  the  conclusion  is  drawn ;  it  expressly  affirms  the 
law  and  inferentially  the  facts.    The  jury  are  directed  by  the  oourt 
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to  indicate  the  facts  found  from  the  evidence  by  the  statement  of  a 
conclusion  of  law.  If  they  believe  certain  facts,  they  are  told  to  state 
a  certain  Conclusion;  and  if  they  do  not  believe  such  facts,  to  state 
another  conclusion.  The  court  states  the  law  applicable  to  the  facts 
which  the  evidence  tends  to  prove,  and  if  the  jury  find  the  facts  they^ 
state  the  conclusion  as  charged.  In  case  of  a  general  verdict  the 
court  states  the  law  applicable  to  the  facts  before  they  are  found  by 
the  jury,  and  in  a  special  verdict  the  jury  find  the  facts  first  and  the 
court  declares  the  laws  applicable  to  them  afterwp'  Is.  In  either 
case  the  jury  judge  of  the  facts  and  the  court  of  the  law.  In  the 
third  class  of  verdicts  the  jury  state  the  conclusion  of  law  applicable 
to  the  material  facts,  as  to  which  there  is  but  little  or  no  room  for 
controversy,  without  mentioning  them  in  their  verdict,  and  specifically 
name  the  material  facts  mainly  contested  on  the  trial,  without  stating 
the  conclusion  of  law  applicable  to  them.  '  The  court  reserves  the 
right  to  make  that  statement  after  the  finding  of  the  jury. 

There  was  no  room  for  controversy  as  to  the  existence  of  *he  ma- 
terial facts  of  the  case,  aside  from  those  specifically  found.  The  con- 
troverted facts  essential  to  the  conclusion  of  law,  of  which  the  fifth 
finding  was  a  statement,  were  specifically  stated  in  other  findings.  It 
was  within  the  discretion  of  the  court  to  direct  a  general  oi  special 
verdict,  or  special  as  to  the  controverted  facts,  and  general  as  to  those 
not  controverted  on  the  trial.  We  find  no  error  in  the  submission  of 
questions  to  the  jury,  or  in  the  refusal  to  submit  others  requested  by 
the  plaintiff.  And  the  verdict  embraces  all  the  material  issues,  and 
is  suflBciently  specific. 

The  plaintiff  insists  that  the  findings  of  the  jury  are  not  sustained 
by  the  evidence.  The  alleged  sale  by  Hopson  to  plaintiff  was  on 
March  21, 1883.  The  defendant  insisted  that  it  was  made  to  hinder, 
delay,  and  defraud  the  creditors  of  Hopson,  and  that  plaintiff  knew  it. 
The  plaintiff  testified  he  was  tending  bar  for  Hopson  on  the  day  of 
sale,  and  had  been  with  him  for  several  months;  that  he  knew  Idle- 
man  Bros.;  that  Lachs  was  their  traveling  agent,  and  that  he  was  in 
the  saloon  the  day  before  the  sale,  when  Lachs  was  there;  that  he 
knew  Hopson  was  in  debt  to  Idleman  Bros.,  and  heard  Hopson  say 
he  must  get  money  to  pay  his  debts.  On  same  day,  but  after  sale, 
heard  Hopson  say  he  had  sold  out  to  raise  money  to  pay  his  debts ; 
that  bill  of  sale  to  witness  was  made  about  11  o'clock  a.  m.,  March  21, 
1883,  and  the  preliminary  invoice  was  made  the  preceding  day.  As 
shown  by  it,  the  cost  of  stock  was  $1,900.  Mr.  Lachs,  traveling  sales- 
man of  Idleman  Bros.,  testified  that  the  day  before  the  sale  be  had 
conversation  with  Hopson  in  his  saloon,  and  plaintiff  was  there,  and 
could  have  heard  it;  that  witness  asked  Hopson  for  money,  and  said 
to  him  he  was  collecting  that  trip,  and  must  have  the  money;  that 
Hopson  said  he  would  try  to  raise  some ;  witness  supposed  plaintiff 
heard  the  conversation, — it  occurred  in  the  afternoon ;  the  next  morn- 
ing, about  9  o'clock^  had  another  conversation  with  Hopson  in  his  sa- 
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loon,  and  Smith  was  there ;  that  the  debt  was  mentioned,  and  Hopson 
then  said  he  would  raise  witness  some  money;  was  there  paying  some 
to  Woolner;  witness  went  to  the  saloon  again  same  forenoon,  and 
Hopson  paid  him  $100,  and  said  he  bad  sold  oat  to  Smith ;  several 
other  persons  were  there.  The  foregoing  was  the  most  important  tes- 
timony for  the  defendant.  It  was  contradicted  in  some  important 
respects  by  the  testimony  for  the  plaintiff.  The  relations  of  Hopson 
and  plaintiff,  their  associations  and  conduct,  their  business  and  finan- 
cial necessities  and  conditions,  with  the  circumstances  which  pre- 
ceded, attended,  and  followed  the  sale,  as  shown  by  the  evidence,  with 
the  other  evidence,  when  all  considered  together,  affords  inference 
that  the  sale  to  plaintiff  was  made  to  prevent  and  hinder  the  defend- 
ants in  the  collection  of  their  debt. 

The  contention  before  the  jury  was  chiefly  as  to  the  good  faith  of 
the  plaintiff  in  taking  the  bill  of  sale  from  Hopson.  The  evidence 
was  conflicting,  and  the  jury  found  the  issues  for  the  defendant.  The 
authorities  are  to  the  effect  that  a  court  will  not  set  aside  a  verdict 
unless  satisfied  it  is  against  a  clear  preponderance  of  the  evidence. 
In  view  of  all  the  evidence  we  are  not  satisfied  the  verdict  is  wrong. 
0.  Vandercook,  the  officer  who  levied  the  execution,  was  asked  by  de- 
fendant's counsel  what  Hopson  said  when  witness  demanded  payment, 
and  answered  that  Hopson  said  "he  had  no  property  to  levy  on ;  had 
money,  but  would  not  pay;  and  that  nobody  could  go  through  his 
pockets."  Objections  to  the  question  and  answer  were  interposed  by 
plaintiff,  and  overruled  by  the  court,  and  exceptions  taken.  Defend- 
ant's counsel  also  asked  witness  Mr.  Lachs  what  Hopson  said  to  him 
on  the  same  day,  but  subsequent  to  the  sale,  and  he  answered  in  sub- 
stance as  above.  Objections  to  this  question  and  answer  were  also 
made  by  plaintiff,  and  overruled  by  the  court,  and  exceptions  were 
taken  by  plaintiff. 

The  admission  of  this  evidence  plaintiff  assigns  as  error.  Proof 
of  a  demand  by  the  officer,  and  the  answer  of  Hopson  that  he  had  no 
property  to  levy  on,  was  competent;  but  the  further  answer,  that  "he 
had  money  and  nobody  could  go  through  his  pockets,"  was  incompe- 
tent; as  was  the  answer  of  Lachs  that  Hopson  said  after  the  sale  he 
had  money  in  his  pocket  but  would  not  pay,  and  nobody  could  get 
it.  Other  evidence  before  the  jury  showed  that  Hopson  had  money 
after  the  sale,  and  his  refusal  to  pay  more  than  the  $100  paid,  and 
25  per  cent,  of  the  remaining  debt,  which  was  offered  in  satisfaction 
but  not  accepted.  Without  the  objectionable  testimony  there  was 
sufficient  evidence  to  show  that  Hopson  had  money,  which  he  refused 
to  pay  on  his  debt  to  defendant.  The  testimony  objected  to  did  not 
tend  to  prove  that  plaintiff  acted  in  bad  faith,  because  it  does  not  ap- 
pear he  knew  of  the  statements  of  Hopson,  or  assented  to  them.  Bad  , 
faith  on  the  part  of  plaintiff  was  the  question  about  which  there  was 
the  most  room  for  controversy.  The  probabilities  are  the  jury  would 
hr.ve  reached  the  same  conclusion  without  the  incompetent  testimony. 
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In  view  of  all  the- evidence,  we  incline  to  the  opinion  that  the  jury  did 
substantial  justice,  and  that  the  errors  complained  of  are  not  sufiScient 
to  reverse  this  case.  We  Und  no  other  error  in  this  record.  The 
judgment  of  the  court  below  is  affirmed. 

Emebson  and  Twiss,  JJ.,  concurred. 
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SUPREME  COURT  OF  CALIFORNIA. 

(«7  Cal.  332) 

BoTTo  V.  Vandament.     (No.  11,024.) 
Filed  August  22, 1885. 

JUDOMBNT  ON  PliBADIMGS,  WHEN  RENDERED. 

It  is  only  where  an  answer  admits  or  leaves  undented  all  material  facts  stated* 
in  the-complaint  that  a  Judgment  can  be  rendered  on  the  pleadings.  If  the- 
answer  leaves  an  issue  which  the  defendant  is  entitled  to  have  tried,  such  fu 
judgment  cannot  be  rendered. 

GommisBioners'  decision. 

Department  2.     Appeal  from  superior  court,  county  of  Amador. 

Eagon  d  Armstrong^  for  appellant. 

A.  Caminetti  and  R.  C.  Rtist^  for  respondent. 

Foots,  G.  This  caase  comes  here  from  the  superior  court  of  Ama- 
dor county,  on  appeal  from  a  judgment  for  the  plaintiff  on  the  plead- 
ings. Plaintiff  sued  for  damages  for  the  taking  of  water  from  a  ditch 
belonging  to  her,  and  for  the  restitution  of  certain  water  and  water 
privileges,  and  prays  for  a  perpetual  injunction  to  restrain  the  de- 
fendant from  further  using  or  interfering  with  said  water  or  water 
privileges. 

The  defendant  denied  specifically  the  allegations  of  the  complaint, 
pleaded  the  statute  of  limitations  of  five  years,  under  section  819,  Code 
Givil  Proc,  and  as  a  further  and  separate  defense  pleaded  that  his  wife, 
Julia  A.  Vandament,  was  the  true  owner  of  the  ditch,  the  water,  and 
water  privileges,  and  that  he,  by  her  permission  and  as  her  agent,  was 
using  the  same,  and  disclaimed  any  further  right  of  possession  to  or 
interest  in  the  subject-matter  of  the  suit. 

The  case  at  bar  being  in  this  condition,  a  motion  was  made  by  the 
plaintiff  for  judgment  on  the  pleadings,  and  that  motion  was  granted, 
and  judgment  in  accordance  with  it  rendered  by  the  trial  court. 

This  court  said  in  the  case  of  Hicks  v.  Lovell^  64  Gal.  17,  citing 
Prost  V.  More,  40  Gal.  347 :  "It  is  only  where  an  answer  admits  or 
leaves  undenied  the  material  facts  stated  in  the  complaint  that  a 
judgment  can  be  rendered  on  the  pleadings."  It  has  been  also  held 
by  this  court,  in  the  cases  of  Nudd  v.  Thompson,  84  Gal.  39,  and  Amu- 
dor  Co,  V.  Butterfield,  51  Gal.  526,  that  judgment  cannot  be  rendered 
on  the  pleadings  where  the  material  allegations  of  the  complaint  are 
denied  in  the  answer,  even  if  the  answer  sets  up  a  special  defense, 
separately  stated,  which  admits  the  allegations  formerly  denied.  No 
motion  was  made  to  strike  out  any  part  of  the  answer,  or  any  de- 
murrer interposed. " 

«    If  it  be  true  that  the  several  defenses  set  up  in  the  answer  are  not 
consistent  with  each  other,  nevertheless  a  moving  party  would  not  be- 
entitled  on  that  account  to  judgment  on  the  pleadings,  as  this  court 
v.7p,no.l6— 48 
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has  held  in  Buhne  v.  Corbett,  43  Cal.  269;  BUlingsY.  Drew,  52  Cal. 
565;  and  other  well-known  cases. 

In  this  case  a  plea  of  the  statute  of  limitations  was  set  up,  and  was 
neither  stricken  oat  nor  demurred  to,  hence  an  issue  of  fact  remained 
which  the  defendant  was  entitled  to  have  tried.  And  the  defense  set 
up,  that  the  defendant's  wife  owned  the  subject-matter  of  the  suit,  and 
that  he,  as  her  agent  and  by  her  authority,  was  in  possession  of  and 
using  the  same,  raised  another  issue  of  fact  entitled  to  trial.  Farm- 
erg'  dt  Mechanics'  Bank  v.  Christensen^  51  Cal.  571. 

The  judgment  on  the  pleadings  rendered  in  this  case  is  not  war- 
ranted in  law,  and  a  hew  trial  ought  to  be  granted,  in  accordance  with 
the  views  herein  expressed. 

We  concur:     Belcher,  C.  C;  Searls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 


(67  Cal.  334) 

FULKERTH   V.  CoUNTY    OP    STANISLAUS.       (No.  8,370.) 
Filed  August  22,  1886. 

^^HBRIPFa— CoMPEN'S.VTfON  FOR   FoOD  FUUNIBHED  PRISONERS. 

Sheriifs  are  entitled  to  be  paid  a  reasonable  compensation  for  necessary  food 
furnisheci  to  prisoners  in  jail,  and  the  determination  of  what  is  a  reasonable 
compensation  rests,  in  the  first  instance,  with  the  board  of  supervisors;  but  if 
the  sheritf  is  dissatisfied  with  their  determination  he  may  sue  tlie  county  for 
what  he  claims  to  be  a  reasonable  amount. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  county  of  Stanislaus. 

C.  C.  Wright,  for  appellant. 

W.  0,  Minor,  for  respondent. 

Belcher,  C.  C.  The  plaintiff  was  sheriff  of  the  defendant  county 
during  the  year  1881,  and  as  such  furnished  meals  to  the  prisoners 
confined  in  the  county  jail.  For  the  meals  so  furnished  he  made  out 
an  account  in  proper  form  and  duly  verified,  and  presented  it  to  the 
board  of  supervisors  for  allowance.  In  this  account  he  charged  25 
cents  for  each  meal  furnished.  The  board  acted  upon  the  account 
and  found  it  to  be  a  proper  county  charge,  but  considering  it  greater 
in  amount  than  was  justly  due,  allowed  20  cents  only  for  each  meal. 
The  plaintiff,  being  dissatisfied  with  the  amount  allowed  him,  within 
six  months  after  the  final  action  of  the  board,  commenced  this  action 
to  recover  the  amount  claimed  by  him  to  be  due.  The  defendant 
demurred  to  the  complaint  on  the  ground  that  it  did  not  state  facts 
sutiBcient  to  constitute  a  cause  of  action,  and  its  demurrer  was  sus- 
tained. The  plaintiff  declined  to  amend  his  complaint,  and  there-' 
upon  judgment  was  entered  in  favor  of  the  defendant.  The  appeal 
is  from  this  judgment. 
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For  the  respondent  it  is  insisted — and  this  is  the  only  point  made 
— that  the  board  of  supervisors,  in  allowing,  or  disallowing  claims, 
against  the  county,  acts  in  a  qiuisi  judicial  capacity ,  and  that  its  ac- 
tion in  this  case  was  made  final  and  conclusive  by  the  provisions 
of  section  1611  of  the  Penal  Code.    That  section  reads  as  follows : 

"The  sheriff  must  receive  all  persons  committed  to  the  jail  by  competent 
authority,  and  provide  them  with  necessary  food,  clothing,  and  bedding,  for 
which  he  shall  be  allowed  a  reasonable  compensation,  to  be  determined  by 
the  board  of  supervisors." 

We  do  not  think  the  words  "to  be  determined  by  the  board  of  su- 
pervisors" had  the  meaning  and  effect  claimed  for  them.  All  claims 
against  the  county  must  be  presented  to  the  board  of  supervisors  for 
allowance,  and  where  the  amount  of  the  claim  has  not  been  fixed  by 
statute,  or  the  judgment  of  some  competent  court,  the  board  is  re- 
quired, if  it  be  a  proper  county  charge,  to  find  and  allow  the  amount 
which  is  justly  due.  Pol.  Code,  §  4074.  If  the  board  allows  less 
than  is  claimed,  and  claimant  is  dissatisfied  with  the  amount  allowed 
him  on  his  account,  he  "may  sue  the  county  therefor  at  any  time 
within  six  months  after  the  final  action  of  the  board,  but  not  after- 
wards; and  if  in  such  action  judgment  is  recovered  for  more  than 
the  board  allowed,  on  presentation  of  the  judgment  the  board  must 
allow  and  pay  the  same,  together  with  the  costs  adjudged;  but  if  no- 
more  is  recovered  than  the  board  allowed,  the  board  must  pay  the- 
claimant  no  more  than  was  originally  allowed."     Pol.  Code,  §  4075.. 

This  provision  is  general,  and  applies  to  all  accounts  presented 
against  the  county.  By  subdivision  4  of  section  4344  of  the  same 
Code,  the  "expenses  necessarily  incurred  in  the  support  of  persons 
charged  with,  or  convicted  of  crimes,  and  committed  therefor  to  the 
county  jail,"  are  made  county  charges. 

The  plaintiff,  having  furnished  "necessary  food"  to  the  prisoners 
in  jail,  was  entitled  to  a  "reasonable  compensation"  therefor.  What 
was  a  reasonable  compensation  was  to  be  determined  by  the  board  of 
supervisors  in  the  first  instance ;  but  that  determination  was  no  moro 
final  than  would  have  been  the  finding  by  the  board  of  the  amount 
which  was  justly  due,  if  the  account  had  been  presented  for  any  other 
proper  county  charge.  "To  determine  what  is  a  reasonable  compen- 
sation," and  "to  find  what  is  justly  due,"  are  expressions,  we  think,  of 
equivalent  import.  The  plaintiff,  being  dissatisfied  with  the  amount 
allowed  him  on  his  account,  had  the  right,  therefore,  tio  sue  the  county 
for  the  amount  which  he  claimed  to  be  reasonable. 

The  cases  cited  by  counsel  for  respondent  from  the  reports  of  this 
state  do  not  touch  the  question  involved  here,  and  those  cited  from 
New  York  are  not  in  point,  for  the  reason  that  no  law  existed  in  that 
state  providing  for  suit  upon  a  claim  disallowed  in  whole  or  in  part 
by  the  board.  Chase  v.  County  of  Saratoga,  33  Barb.  603 ;  Mart'm 
V.  Board  SupWs,  29  N.  Y.  646;  Price  v.  County  of  Sacraviento,  6  CaL' 
254. 
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Judgment  should  be  reversed  and  the  oause  remanded,  with  direc- 
tion to  the  court  below  to  overrule  the  demurrer. 

We  concur :     Searls,  G.  ;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  reversed  and  the  cause  remanded,  with  direction  to  the 
court  below  to  overrule  the  demurrer. 


(67  Cal.  837) 

Fendola  v.  Alexanderson  and  others.     (No.  9,982.) 

Filed  August  22,  1885.     ' 

FoimoLosuRB  OF  MoRTaAOEH — Puuchabbr  at  FoREoix>8UJis  Bale — Uents  axd 
Pkofits. 

A  mortgagee  purchasing  at  the  foreclosure  sale  is  not  entitled  to  any  of  the 
rents  and  profits  whicli  accrued  prior  to  the  time  of  his  purchase,  nor  can  he 
maintain  an  action  against  a  receiver  of  the  property  for  rents  and  profits 
which  he  claims  untilthcy  have  been  collected  and  received  by  the  receiver. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  county  of  Sierra. 

Van  Chief  d:  Wehe,  for  appellant. 

John  Oale,  for  respondent. . 

Belcher,  C.  G.  The  defendants  Andrew  and  Nellie  Alexanderson 
were  husband  and  wife,  and  had  one  minor  child.  They  had  no  com- 
mon property,  but  the  husband  owned  all  the  property  describad  in 
the  complaint  as  his  separate  property.  On  the  second  day  of  No- 
vember, 1881,  the  wife  commenced  an  action  against  her  husband 
for  a  divorce,  and  asked  for  the  custody  of  the  child  and  for  alimony; 
and  on  the  same  day  filed  a  notice  of  lis  pendens^  containing  the 
names  of  the  parties,  the  object  of  the  action,  and  a  description  of 
the  property  of  the  husband.  After  the  filing  of  the  lis  pendens^  but 
on  the  same  day,  the  appellant,  Pendola,  in  good  faith,  and  without 
any  intention  of  preventing  the  wife  from  securing  the  payment  of 
any  alimony  that  might  be  adjudged  to  her,  took  a  mortgage  from 
the  husband  upon  all  of  his  said  separate  property  to  secure  an  in- 
debtedness of  about  $1,100,  which  mortgage  was  then  duly  recorded. 
On  the  twelfth  day  of  November,  1881,  the  action  for  divorce  was  tried, 
and  a  decree  entered  granting  to  the  plaintiff  a  divorce,  the  custody 
of  the  minor  child,  and  alimony  at  the  rate  of  $45  per  month,  until 
the  further  order  of  the  court,  payable  out  of  the  rents,  issues,  and 
profits  of  the  said  separate  property  of  the  husband;  and  it  was  fur- 
ther decreed  that  the  alimony  "be  a  first  charge"  upon  the  said  prop- 
erty. To  secure  the  payment  of  the  alimony  the  court  appointed  the 
defendant  Fendingham  receiver,  with  authority  to  take  possession 
of  the  property,  and  to  collect  and  pay  over  the  rents,  issues,  and 
profits  thereof.  Fendingham  accepted  the  trust,  and  continued  to 
act  under  his  appointment  until  this  action  was  tried.     In  March, 
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1884,  the  appellant  commenced  an  action  to  foreclose  his  mortgage, 
bat  did  not  make  Fendingham  or  Nellie  Alexanderson  parties  to  the 
action.  In  Jane  he  obtained  a  decree  of  foreclosare,  and  ander  that 
decree,  on  the  nineteenth  day  of  July,  1884,' all  of  the  mortgaged  prop- 
erty was  Bold  and  bid  in  by  him  for  the  sum  of  $1,268.59,  the  amount 
then  due,  with  costs  of  sale.    - 

This  action  was  commenced  on  the  twenty-first  day  of  July,  1884, 
to  recover  from  the  receiver,  Fendingham,  "all  the  proceeds,  rents, 
issues,  and  profits  received  or  to  be  received  by  him  from  the  prop* 
erty  above  described  as  that  sold  to  plaintiff  by  said  sheriff,"  and  for 
such  other  relief  as  should  seem  equitable.  This  case  was  tried,  and 
on  the  twenty-ninth  day  of  September  judgment  was  entered,  in  effect 
requiring  the  receiver,  within  10  days  after  service  on  him  of  a  copy 
of  the  judgment,  to  pay  to  Nellie  Alexanderson  the  amount  due  her 
for  alimony  up  to  July  21, 1884,  and  to  pay  to  the  clerk  of  the  court, 
for  the  use  and  benefit  of  the  plaintiff,  all  the  balance  of  the  money 
then  in  his  hands  derived  from  the  rents,  issues,  and  profits  of  the 
property  which  he  had  held  as  receiver,  less  the  expenses  of  his  re- 
ceivership; and  it  further  required  him  to  render  to  the  court  a  full 
account  of  his  receipts  and  his  disbursements  at  the  time  of  such 
payments.  The  appeal  is  from  this  judgment,  and  rests  upon  the 
judgment  roll. 

It  is  not  easy  to  see  how  appellant  can  complain  of  the  judgment. 
He  was  not  entitled  to  receive  any  of  the  rents  and  profits  which  ac- 
crueJ  prior  to  the  time  of  his  purchase  of  the  property  at  the  sheriff's 
sale,  (Code  Civil  Proc.  §  707,)  and  that  was  only  two  days  before  this 
action  was  commenced.  Nor  could  he  sue  and  recover  for  such  rents 
and  profits  until  they  were  collected  and  received  by  the  defendant. 
It  does  not  appear  that  any  rents  and  profits  from  the  property  came 
into  the  hands  of  the  receiver  during  those  two  days,  or  even  during 
the  two  months  and  twelve  days  which  elapsed  between  the  time  of  his 
purchase  and  the  entry  of  the  judgment.  Under  the  circumstances, 
it  would  seem  that  the  appellant  took  under  the  judgment  all  that  he 
could  possibly  be  entitled  to. 

The  question  discussed  by  the  counsel,  as  to  whether  the  filing  of 
the  lis  pendens  and  the  subsequent  judgment  awarding  alimony  cre- 
ated a  lien  on  the  property  superior  to  the  lien  of  the  mortgage,  does 
not  arise  in  the  case. 

The  judgment  should  be  affirmed. 

We  concur :     Sbabls,  C.  ;  Poote,  C. 

By  the  Codrt.  For  the  reasons  given  in  the  foregoing  opinion  thd 
judgment  is  affirmed. 
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Estate  of  Boberts.     (No.  9,942.) 

Filed  August  22, 1885. 
Orders  Affirmed. 

Commissioners'  decision. 

Department  2.  Appeal  from  superior  coart,  coanty  of  Stanislaus. 
This  appeal  is  taken  from  an  order  overruling  a  demurrer  to  a  peti- 
tion for  partial  distribution  of  decedent's  estate,  and  from  tbe  order 
decreeing  such  distribution.  The  petition  below  was  opposed  by  the 
executors,  on  the  ground  that  decedent's  widow  had  petitioned  for 
further  family  allowance,  which  petition  had  been  denied  and  was 
pending  on  appeal,  and  that,  pending  such  appeal,  it  could  not  be  de- 
termined what  amount  of  such  estate  should  be  distributed. 

E.  T.  Stone,  for  appellant. 

Oeo.  W.  Sckell,  for  respondent. 

Foots,  C.  This  is  an  appeal  from  an  order  overruling  a  demurrer, 
and  one  making  partial  distribution  of  a  small  estate.  The  demurrer 
to  the  petition  was  properly  overruled.  All  the  distributees  of  the 
estate  were  parties  applying  for  or  consenting  to  the  distribution. 
The  executor  of  the  estate  to  be  distributed  objects  to  the  action  of 
the  trial  court.  We  are  of  opinion  that  the  orders  of  the  court  beiow» 
made  in  the  premises,  should  be  affirmed. 

We  concur :     Searls,  C.  ;  Belcher,  C.  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
orders  are  affirmed. 


(67  Cal.  862) 

De  Laurencbl  v.  De  Booh.     (No.  8,691.) 

Filed  August  24, 1885. 

Wills— Devise  to  Pebsons  as  a  Class. 

Devise  to  decedent's  next  of  kin  surviving,  Viz.,  the  three  De  Laurencels, 
children  of  a  deceased  sister,  and  five  De  Booms,  children  of  a  deceased  brother,, 
under  a  direction  that  all  the  property  was  devised  in  trust  for  a  certain  time, 
and  then  to  go  to  the  De  Booms  and  De  Laurencels,  is  a  devise  to  them  as  a 
class,  and  as  such  they  are  entitled  to  share  equally. 

Department  2.  Appeal  from  superior  court,  city  and  county  of 
San  Francisco. 

Edward  J.  Pringle,  for  appellant. 

J.  H.  Reardon,  for  respondent. 

Mtrick,  J.  Jean  Gomeille  de  Boom  was  a  naturalized  citizen  of 
the  United  States.  He  died  in  1870,  domiciled  in  Prance.  His  next 
of  kin  him  surviving  were  three  De  Laurencels,  children  of  a  deceased 
sister,  and  five  De  Booms,  children  of  a  deceased  brother.  He  left 
some  property  in  France,  but  the  bulk  of  his  property  was  in  this  state, 
consisting  of  real  arid  personal  estate.     By  the  will  of  the  deceased 
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(which  has  been  probated,  and  the  property  distributed  accordingly) 
all  his  property  was  devised  to  his  nephew,  Bomain  Camille  de  Boom, 
in  trust  for  certain  specified  purposes,  with  a  direction  that  after  the 
expiration  of  10  years  the  same  was  to  go  to  the  De  Booms  and  De 
Laurencels.  In  what  proportion,  is  the  question  before  us.  It  is 
contended  on  behalf  of  the  De  Laurencels  that  the  nephews  and 
nieces  are  to  take  as  by  right  of  representation  according  to  the  law 
of  France,  giving  to  them  one-half  the  property,  the  other  half  going 
to  the  De  Booms ;  while  it  is  contended  on  behalf  of  the  De  Booms 
that  the  property  is  to  be  divided  in  equal  proportions  among  all. 
The  court  below  decreed  in  accordance  with  the  latter  proposition. 
The  instructions  left  by  the  deceased  for  the  guidance  of  the  trustee 
contain  the  following  clause : 

"  After  10  years  of  administration,  and  after  having  settled  with  the  greater 
portion  of  the  creditors,  you  will  raise  money  enough  to  pay  the  balance  in 
full.  At  that  time  you  shall  also  disclose  to  all  my  heirs,  the  De  Booms 
as  well  as  the  Laurencels,  the  state  of  my  succession,  and  the  manner  in 
which  you  intend,  either  immediately  or  later,  to  p\^ce  them  in  possession, 
each  for  what  comes  to  him;  and,  if  you  do  not  elect  a  distribution  of  my 
succession  at  the  expiration  of  10  years  after  my  death,  trfter  a  settlement 
with  the  creditors  you  will  account  to  and  pay  over  to  each  of  ray  heirs  the 
revenues  as  you  receive  them.  Confiding  in  your  fidelity,  I  leave  it  to  you 
to  distribute  either  the  whole  or  a  part  of  the  capital  of  my  estate  among  my 
heirs,  or  the  revenues  only,  during  20  years  from  the  date  of  my  death." 

In  cases  of  intestacy  there  can  be  no  doubt  of  the  proposition  as 
to  real  property  that  the  law  of  its  situation  will  control.  Story,  Confl. 
Laws,  §  474,  and  note.  In  general/  it  is  held  as  to  personal  prop- 
erty that  the  law  of  the  domicile  will  control,  unless  there  be  a  local 
law  directing  otherwise.  But  the  deceased  did  not  die  intestate ;  he 
left  a  will  with  instructions,  under  which  will  and  instructions  the 
trustee  holds  the  property.  We  must  therefore  look  at  the  will  and 
in8i;ruction3,  holding  them,  as  it  were,  by  the  four  corners,  to  see  if 
we  can  ascertain  his  intentions.  He  made  "all  my  heirs,  the  De 
Booms  as  well  as  the  Laurencels,''  the  recipients  of  the  proposed 
bounty.  We  are  of  opinion  that  when  the  testator  said  his  property 
was  to  go  to  all  his  heirs,  the  De  Booms  as  well  as  the  Laurencels,  he 
did  not  mean  in  the  proportions  directed  by  the  law  of  his  domicile, 
nor  according  to  the  law  of  succession  in  this  state  in  cases  of  intes- 
tacy, but  he  said,  in  effect,  "the  De  Booms  and  Laurencels  are  my 
heirs,  and  I  wish  them  to  have  my  bounty."  The  words  "all  my 
heirs"  are  not  to  be  taken  in  this  case  solely  as  meaning  those  who 
take  in  case  of  intestacy,  but  are  to  be  considered  in  their  relation  to 
the  words,  "the  De  Booms  as  well  as  the  Laurencels."  The  testator 
did  not  mean  that  all  persons  named  De  Boom  or  Laurencel  should 
take;  but  that  the  persons  of  either  name  who  stood  in  an  inherit- 
able relation  to  him  should  take.  Both  families  did  stand  in  that  re- 
lation, and,  so  standing  and  being  thus  grouped,  the  principle  comes 
in  that  where  a  class  is  named  as  devisees,  all  of  that  class  shall 
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share,  and  shall  share  equally.  In  this  view,  we  think  the  language 
used  by  the  testator  is  clear,  and  expressed  the  intention  that  the  rel- 
atives named  in  the  record  shall  take  equally.     Order  affirmed. 

We  concur:     Thobnton,  J.;  Mobbison,  G.  J. 

(2  Cal.  Unrep.  618) 

Gbanoeb  v.  Boubn.     (No.  9,906.) 

Filed  August  25, 1885. 

Corporations— GUAKANTT,  OoNdiDERATioN  for. 

A  guaranty  is  without  consideration  where  founded  on  an  alleged  agree- 
ment executed  by  officers  of  a  corporation,  when  they  have  no  authority  to  ex- 
ecute it. 

Department  2.     Appeal  from  superior  courts  county  of  Nevada. 

Walling  dt  Oaylord  and  A.  W,  Thompson,  for  appellant. 

Cross  d  Simonds,  for  respondent. 

By  the  Court.  If  the  original  E.  M.  &  M.  Co.  had  agreed,  as  a 
portion  of  the  consideration  of  the  conveyance  to  it  by  Bourn  of  the 
property  conveyed,  that  it  assumed  and  would  pay  all  debts  which  he 
had  contracted  in  and  about  the  affairs  of  the  mine,  doubtless  such 
agreement  would  have  authorized  the  officers  of  the  corporation  to 
assume  and  agree  to  pay  such  debts;  and,  its  obligation  to  that  end 
being  binding  upon  it,  a  discharge  of  Bourn  by  creditors  from  lia- 
bility on  such  debts  would  have  been  founded  upon  a  consideration. 
But,  in  the  case  before  us,  the  alleged  guaranty,  signed  by  plaintiff^ 
and  the  receipt  by  Watt  were  without  consideration,  because  they 
were  founded  on  an  alleged  agreement  executed  by  the  officers  of  the 
corporation  which  they  had  no  authority  to  execute ;  therefore,  the 
plaintiff  received  no  consideration.  He  received  a  piece  of  paper  on 
which  was  written,  so  far  as  f  1,150  thereof  was  concerned,  a  promise 
to  pay,  which  promise  he,  as  well  as  the  officers  who  signed  it,  were 
in  law  presumed  to  know  was  of  no  validity  as  against  the  corpo- 
ration. Such  being  the  case,  the  receipt  and  the  guaranty  consti- 
tuted no  defense  to  the  action  on  the  agreement  in  suit,  and  the 
plaintiff  was  entitled  to  recover. 

Judgment  and  order  affirmed. 


(67  Cal.  377) 

ScHEEBEB  V.  Edgab,  Auditor,  etc.     (No.  11,032.) 

Filed  August  26, 1885. 

Mandamus — Appeal  by  County  Auditor— Undertaking. 

A  county  auditor,  in  a  mandamus  to  compel  him  to  issue  a  warrant  upon  the 
county  treasurer  for  payment  of  a  certain  sum  of  money,  does  not  act  in  his 
individual  capacity,  and  tlie  court  may,  on  an  appeal  being  taken  by  him  to 
the  supreme  court,  dispense  with  an  undertaking  on  appeal. 

In  bank.     Appeal  from  superior  court,  city  and  county  of  San 
Francisco.     Hearing  on  motion  to  dismiss  appeal. 
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John  Lord  Love,  for  appellant. 

E.  A.  <t  Geo.  E.  Latarence,  for  respondent. 

Boss,  J.  This  is  an  appeal  taken  by  the  defendant  from  a  judg- 
ment of  the  superior  court  directing  a  writ  of  mandate  to  issue  com- 
pelling the  defendant,  as  auditor  of  the  city  and  county  of  San  Fran- 
oisco,  to  issue  to  the  plaintiff  a  warrant  upon  the  treasurer  of  the 
city  and  county  for  the  payment  of  a  certain  sum  of  money.  The 
court  below,  by  an  order  made,  dispensed  with  an  undertaking  on  ap- 
peal on  the  part  of  the  appellant,  by  virtue  of  that  portion  of  section 
946  of  the  Code  of  Civil  Procedure  which  provides  that  "the  court 
below  may,  in  its  discretion,  dispense  with  or  limit  the  security  re« 
quired  by  this  chapter,  when  the  appellant  is  an  executor,  admin- 
istrator, trustee,  or  other  person  acting  in  another's  right." 

In  taking  the  appeal  the  defendant  was  not  acting  in  his  individual 
capacity,  for  in  that  capacity  he  was  not  a  party  to  the  proceeding. 
He  was  proceeded  against  in  his  official  capacity  as  auditor;  it  was 
against  him  as  auditor  that  the  judgment  went  in  the  court  below, 
and  in  that  capacity  only  could  he  appeal.  He  was  not  acting,  there- 
fore, ii^  his  own  individual  right,  but  in  that  of  the  city  and  county. 
The  case,  therefore,  falls  within  the  provision  of  the  Code  of  Pro- 
cedure cited,  and  the  motion  to  dismiss  the  appeal  is  therefore  de- 
nied. 

We  concur:  McKikstby,  J, ;  Mobbison,  C.  J.;  Thobnton,  J. ;  My- 
RICK,  J.;  McKbe,  J. 


(2  Cal.  Unrep.  520)  ^  ^ 

Cox  V.  Hayes.     (No.  9,903.) 

Filed  August  26, 1865. 

Ejectment,  Recovery  m — Strength  of  Title. 

Plaintiff  in  ejectment  must  recover  on  the  strength  of  his  own  title;  and,  If 
both  parties  claim  under  a  common  grantor,  a  prior  deed  to  plaintiff  cannot  be 
enlarged  by  a  subsequent  deed  to  the  defendant. 

Department  1,     Appeal  from  superior  court,  Butte  county. 

Reardon  d  Freer,  for  appellant. 

J.  S.  Belcher,  for  respondent. 

Boss,  J.  The  only  difference  between  the  case  as  now  presented 
and  as  presented  on  the  former  appeal  (64  Cal.  32)  is  that  on  the 
last  trial  the  plaintiff  was  permitted,  against  the  objection  and  excep- 
tion of  the  defendant,  to  put  in  evidence  a  deed  from  Hudson,  the 
common  grantor,  to  the  defendant  of  "the  north-east  quarter  of  sec- 
tion 16,  Tp.  17  N.,  R.  3  E.,  excepting  therefrom  a  certain  strip  of 
said  quarter  section,  sold  by  F.  R.  and  A.  0.  Larkin  tb  A.  W.  Camp- 
bell, and  also  the  easterly  one  hundred  acres  of  said  quarter  section, 
«old  by  W.  K.  Hudson  to  A.  Fraser  and  Thomas  Cox." 

It  was  held  on  the  former  appeal  that  the  deed  from  Hudson  to 
Fraser  and  Cox  conveyed  only  77.71  acres,  which  excluded  the  prem- 


Digitized  by 


Google 


762  PACIFIC   REPORTER.  [Cal. 

ises  in  controversy.  We  know  of  no  principle  upon  which  the  fofmer 
conveyance  to  the  plaintiff  can  be  held  enlarged  by  the  subsequent 
conveyance  to  the  defendant.  The  circumstance  that  the  deed  to  the 
defendant  may  not  have  conveyed  to  him  the  property  in  dispute 
does  not  aid  the  plaintiff  in  this  action  of  ejectment,  where  the  plain- 
tiff must  recover  on  the  strength  of  his  own  title.  Judgment  af- 
firmed. 

We  concur:     McKinstry,  J.;  McKee,  J. 


(2  Cal.  Unrep.  523) 

Potter  and  others  v.  Roeth.     (No.  8,460.) 

Filed  August  26,  1885. 

EquiTT— Rkscisston  of  Contract  von  Fraud. 

On  the  principle  that  he  who  seeks  equity  must  do  equity  the  plaintiff,  in 
an  action  to  compel  the  reconveyance  of  land,  must  aver  Jiis  wUliogness  to  re- 
store to  the  defendant  the  consideration  paid  by  him. 

Department  1.  Appeal  from  superior  court,  Alameda  county. 
Action  to  compel  reconveyance  of  land.  The  consideration  for  the 
deed  of  the  land  was  a  half-interest  in  a  fruit  business,  the  value  of 
which  plaintiffs  allege  that  defendant  fraudulently  overstated.  Com- 
plainants failed  to  aver  a  willingness  that  the  sale  of  the  interest  in 
the  fruit  business  be  set  aside,  and  that  the  same  be  restored  to  de- 
fendant. 

Geo.  E.  Whitney,  for  appellants. 

Wm.  A,  Cornwall,  for  respondent. 

By  the  Court.  Upon  the  principle  that  he  who  seeks  equity  must 
do  equity  the  demurrer  to  the  complaint  should  have  been  sustained. 
Judgment  reversed  and  cause  remanded,  with  directions  to  the  court 
below  to  sustain  the  demurrer. 


People  v.  McGinn.     (No.  20,066.) 
Filed  August  26,  1885. 
Grand  Larceny— Order  Granting  New  Trial  ApprRMED. 

In  bank.     Appeal  from  superior  court,  Sierra  county. 

The  Attorney  General,  for  appellant. 

Hundley  dt  Gale,  for  respondent. 

By  the  Court.  The  defendant,  having  been  convicted  of  the  crime 
of  grand  larceny,  was  granted  a  new  trial  by  the  court  before  which 
he  was  tried.  It  would  require  a  very  plain  case  on  the  part  of  the 
prosecution  to  justify  us  in  disturbing  the  order.  An  examination 
of  the  record  satisfies  us  that  we  ought  not  to  do  so  in  this  case.  Or- 
der affirmed. 
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(67  Cal.  380) 

State  v.  Lyons.     (No.  9,986.) 

Filed  August  27, 1885. 

ALiENS—RroHT  TO  Inherit  Pboperty. 

A  person  who  was  born  and  has  always  resided  in  Ireland,  and  has  never 
been  in  the  United  States,  is  an  alien,  and  is  entitled,  as  such,  to  inherit  prop- 
erty in  this  state;  and  he  may  take  it  by  succession,  though  he  does  not  come 
here  to  make  a  claim  to  it. 

Commissioners'  decision. 

Department  1.  Appeal  from  superior  court,  county  of  Sacra- 
mento. 

S.  P.  Scaniker  and  the  Attorney  General,  for  appellant. 

Henry  Perry,  for  respondent. 

Belcher,  G.  C.  John  Guilford,  a  resident  of  Alameda  county,  died 
in  that  county,  intestate,  in  December,  1876,  leaving  real  and  personal 
property,  but  no  heirs,  in  this  state.  The  public  administrator  of 
the  county  was  appointed  administrator  of  the  estate  and  took  pos- 
session of  all  its  property.  In  1879  the  attorney  general,  in  pur- 
suance of  the  provisions  of  section  1269  of  the  Code  of  Civil  Proced- 
ure, filed  an  information  on  behalf  of  the  state  in  the  proper  district 
court,  in  which  he  set  forth  all  the  facts  required  by  that  section,  and 
prayed  for  a  judgment  of  the  court  that  the  state  be  seized  of  the 
property  of  the  estate.  Summons  was  issued  on  the  information,  and 
served  on  the  administrator  of  the  estate  and  the  county  treasurer  of 
Alameda  county,  and  an  order  was  made  and  published  as  required 
by  law.  The  administrator  and  county  treasurer  appeared  and  filed 
answers,  admitting  all  the  allegations  of  the  information  to  be  true. 
No  one  else  appeared,  and  thereupon  judgment  was  rendered  that 
the  state  be  seized  of  the  lands  and  tenements  in  the  information 
claimed.  This  proceeding  was  commenced  in  the  superior  court  of 
Sacramento  county,  under  the  provisions  of  section  1272  of  the  Code 
of  Civil  Procedure.  In  their  petition  the  petitioners  described  them- 
selves as  all  residents  of  the  county  of  Dublin,  Ireland,  and  allege 
that  they  are  the  heirs  at  law,  and  only  heirs,  of  John  Guilford,  de- 
ceased, and  that  they  had  no  notice,  actual  or  constructive,  of  the  pro- 
ceedings under  the  information.  The  petition  was  signed  by  the  pe- 
titioners, by  their  attorney  in  fact  and  attorney  at  law,  and  was 
served  on  the  attorney  general,  who  appeared  and  answered  thereto 
by  a  general  denial.  The  case  was  tried  by  the  court,  and  judgment 
rendered  in  favor  of  the  petitioners.  From  that  judgment  this  ap- 
peal is  taken. 

It  is  now  claimed  on  behalf  of  the  state  that  the  judgment  was 
wrong  and  should  be  reversed,  because  the  petitioners  were  residents 
of  Ireland,  and  therefore  were  not  permitted,  under  our  constitution 
and  laws,  to  take  property  by  succession.  Section  671  of  the  Civil 
Code  provides  that  "any  person,  whether  citizen  or  alien,  may  take 
hold,  and  dispose  of  property,  real  or  personal,  within  this  state;''  but 
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it  is  insisted  that  the  petitioners  were  neither  citizens  nor  aliens,  and 
therefore  not  within  its  provisions.  The  word  "alien/'  it  is  said, 
means  a  person  who  was  born  in  another  country,  and  has  come  to 
this  country  and  is  here  residing,  either  permanently  or  temporarily  ; 
in  the  one  case  being  a  resident  alien,  and  in  the  other,  a  non*resident 
alien.  This  position  cannot  be  maintained.  According  to  Webster 
the  word  "alien"  means  "a  foreigner;  one  born  in  or  belonging  U) 
another  country,  *  *  *  In  American  law,  one  born  out  of  the 
jurisdiction  of  the  United  States  and  not  naturalized;"  and  the  word 
"foreigner,"  "a  person  belonging  to  a  foreign  country,  or  without  the 
country  or  jurisdiction  under  consideration." 

In  Dawson's  Lessee  v.  Godfrey,  4  Cranch,  321,  it  was  held  that  a 
person  who  was  born  in  England,  and  always  resided  there,  and  was 
never  in-  the  United  States,  was  an  alien.  See,  also,  Jones  v.  Mc- 
Masters,  20  How.  8. 

It  is  next  claimed  that  under  section  17  of  article  1  of  the  consti- 
tution of  the  state  only  those  foreigners  who  are  bona  fide  residents 
of  this  state  can  inherit  property  here,  and  that  all  the  provisions  of 
the  Codes  which  give  the  right  to  inherit  to  foreigners  who  are  not 
bona  fide  residents  are  inconsistent  with  the  provisions  of  that  sec- 
tion, and  are  repealed  by  section  1  of  article  22  of  the  constitution. 
A  sufficient  answer  to  this  is  found  in  the  fact  that  in-  two  well-con- 
sidered cases  this  court  has  held  otherwise,  and  we  are  satisfied  with 
those  decisions.^  People  v.  Rogers,  13  Cal.  159;  Estate  of  Billings, 
1  Pao.  Eep.  70i.     See,  also,  PurczeU  v.  Smidt,  21  Iowa,  540. 

It  is  also  earnestly  insisted  that  no  non-resident  alien  can  take 
property  in  this  state  by  succession  unless  he  comes  here  in  person  to 
claim  the  same,  and  that  the  petitioners  failed  to  do  that,  and  there- 
fore their  judgment  must  be  reversed.  The  Civil  Code  provides  as 
follows : 

"Sec.  672.  If  a  non-resident  alien  takes  by  succession,  he  must  appear  and 
claim  the  property  within  five  years  from  the  time  of  succession,  or  be  barred. 
The  .property,  in  such  case,  is  disposed  of  as  provided  in  title  8,  pt.  3,  Code 
Civil  Proc." 

"Sec.  1404.  Resident  aliens  may  take  in  all  cases  by  succession  as  citizens; 
and  no  person  capable  of  succeeding  under  the  provisions  of  this  title  is  pre- 
cluded from  such  succession  by  reason  of  the  alienage  of  any  relative;  but  no 
non-resident  foreigner  can  take  by  succession  unless  he  appears  and  claims 
such  succession  within  five  years  after  the  death  of  the  decedent  to  whom  he 
claims  succession." 

Title  8,  pt.  3,  Code  Civil  Proc,  relates  to  escheated  estates,  and  sec- 
tion 1272  provides: 

"Within  twenty  years  after  judgment  in  any  proceeding  had  under  this 
title,  a  person,  not  a  party  or  privy  to  such  proceeding,  may  file  a  petition  in 
the  superior  court  of  the  county  of  Sacramento,  showing  his  claim  or  right 
to  the  property,  or  the  proceeds  thereof.  *  *  ♦  All  peraons  who  fall  to 
appearand  file  their  petitions  within  the  time  limited  are  forever  barred, 
saving,  however,  to  infants,  married  women,  and  persons  of  unsound  mind, 
*>r  persons  beyond  the  limits  of  the  United  States,  the  right  to  appear  and  file 
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their  petitions  at  any  time  within  the  time  limited,  or  five  years  after  their 
respective  disabilities  cease." 

There  is  nothing  in  the  record  to  show  that  this  point  was  made 
in  the  conrt  below,  or  that  the  petitioners  did  not  appear  in  person, 
except  the  fact  that  they  describe  themselves  in  their  petitions  as  "all 
residing  in  the  county  of  Dublin,  Ireland/'  and  the  further  fact  that 
the  petition  is  signed  by  their  attorney  in  fact  and  attorney  at  law. 

But  assuming  that  they  did  not  come  to  this  state  in  person  to  file 
their  petition  and  claim  the  property,  was  it  necessary  that  they 
should  ?  We  do  not  think  it  was.  The  general  rule  is  that  parties, 
whether  plaintiff  or  defendant,  resident  or  non-resident,  may  appear 
in  court  to  claim  their  supposed  rights,  either  in  person  or  by  attorney. 
The  plaintiff  appears  when  he  files  his  complaint,  subscribed  by  him- 
self or  his  attorney.  The  defendant  appears  when  he  answers,  demurs, 
or  gives  the  plaintiff  written  notice  of  his  appearance,  or  when  an  at- 
torney gives  notice  of  appearance  for  him.  Either  party  may  appear 
in  an  action  though  he  be  not,  and  never  was,  in  this  state.  Why 
should  the  word  "  appear,  **  as  used  in  the  above-quoted  sections  of  the 
Codes,  have  any  other  or  different  meaning  than  that  ordinarily  given 
to  it?  We  cannot  doubt  that  if  the  legislature  had  intended  to  say 
that  no  non-resident  alien  could  claim  any  property  in  this  state  by 
succession,  unless  he  came  here  in  person  to  make  bis  claim,  it  would 
have  used  other  language  showing  clearly  its  meaning. 

The  last  point  made  is  that,  under  section  4  of  article  9  of  the  con- 
stitution, upon  the  death  of  Guilford,  all  his  property  vested,  eo  in^ 
stanti  and  absolutely,  in  the  state  for  the  benefit  of  the  school  fund, 
and  that  it  cannot  be  taken  therefrom.     That  section  provides  that — 

''All  estates  of  deceased  persons  who  may  have  died  without  leaving  a  will 
or  heir  «  «  *  shall  be  and  remain  a  perpetual  fund,  the  interest  of  which, 
together  with  all  the  rents  of  the  unsold  lands,  *  «  *  shall  be  inviolably 
appropriated  to  the  support  of  common  schools  throughout  the  state." 

The  fault  in  the  argument  is  that  Guilford  did  not  die  without 
heirs.  The  petitioners  were  his  heirs,  and  the  property  of  his  estate 
vested  in  them,  subject  to  be  divested  if  they  did  not  appear  and 
claim  it  within  the  time  and  in  the  manner  provided  by  statute. 

The  case  of  State  v.  Reeder,  5  Neb.  203,  is  not  in  point.  In  that 
case  the  deceased  left  no  heirs,  and  his  estate  was  held  to  have  vested 
absolutely  and  wholly  in  the  state.  Under  a  constitutional  provision 
similar  to  ours,  the  proceeds  of  the  estate  were  placed  in  the  school 
fund,  and  the  legislature  had  attempted  to  divert  them  to  other  ob- 
jects; but  the  court  said  the  act  ^'is  a  mere  nullity,  and  confers  upon 
the  trustees  therein  named  no  rights  or  power  over  the  estate." 

We  think  the  judgment  should  be  affirmed. 

We  concur:    Seakls,  C;  Foote,  C. 

By  thb  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  affirmed. 
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<67  Cal,  385) 

State  v.  Carrasco.     (No.  9,987.) 

Filed  August  27.  1885. 

Aliens—Rights  in  Inheuitance,  Assignment  op. 

A  non-resident  alien  may  sell  his  interest  in  an  inheritance,  and  hisassignco 
may  appear  and  claim  under  such  assignment. 

.  Commissioners*  decision. 

Department  1.     Appeal  from  superior  courts  Sacramento  county. 

6\  P.  Scaniker,  for  appellant. 

Pa^e  db  EelU,  for  respondent. 

Belcher,  G.  C.  It  appears  in  this  case  that  one  August  Leopold 
Mongard  died  intestate  in  Santa  Barbara  county  in  1870.  He  left 
surviving  him  a  widow  and  one  minor  child,  who  were  both  residing 
in  the  republic  of  Chili.  His  estate  was  administered  in  the  probate 
court  of  Santa  Barbara  county,  and,  after  paying  all  claims  against 
it  and  the  expenses  of  administration,  there  was  left  the  sum  of 
$1,459  in  gold  coin.  No  one  appeared  to  claim  this  money  as  heir, 
and,  under  proceedings  commenced  by  the  attorney  general  in  pur- 
suance of  the  provisions  of  section  1269,  Code  Civil  Proc,  it  was  paid 
into  the  state  treasury.  The  property  of  the  estate  was  common 
property,  and  the  minor  child  died,  leaving  its  mother  its  only  heir. 
The  widow,  by  an  instrument  in  writing,  sold  and  transferred  to  Car- 
rasco, the  petitioner,  all  her  right  to  the  proceeds  of  the  estate.  The 
petition  by  Carrasco,  under  section  1272,  Code  Civil  Proc,  that  this 
money  be  paid  over  to  him,  was  signed  by  his  attorney  in  fact  and 
attorneys  at  law.  The  case  was  tried,  the  attorney  genera;l  appear- 
ing for  the  state,  and  judgment  rendered  in  favor  of  the  petitioner. 
From  that  judgment  the  appeal  is  taken. 

This  case,  in  its  main  features,  is  the  same  as  the  case  of  State  v. 
Lyons,  ante,  763,  just  decided.  AH  the  points  made  in  that  case  are 
made  here,  and  upon  those  points  nothing  more  need  be  said. 

It  is  further  claimed  in  this  case  that  if  the  widow  of  the  deceased 
could  have  appeared  and  claimed  the  proceeds  of  his  estate,  her 
assignee  cannot  do  so,  and  that  his  petition,  therefore,  states  no  cause 
of  action.  At  common  law  aliens  could  not  take  property  by  descent 
or  other  mere  operation  of  law.  Farrell  v.  Enright,  12  Cal.  450; 
Lick  V.  Stockdale,  18  Cal.  219. 

We  have  now  changed  the  rule  of  the  common  law  in  this  respect 
by  providing  that  "any  person,  whether  citizen  or  alien,  may  take, 
hold,  or  dispose  of  property,  real  or  personal,  within  this  state."  Sec- 
tion 671,  Civil  Code.  We  have  also  provided  that  the  "Code  estab- 
lishes the  law  of  this  state  respecting  the  subjects  to  which  it  relates, 
and  its  provisions  are  to  be  liberally  construed,  with  a  view  to  effect 
its  objects  and  promote  justice."  Section  4,  Civil  Code.  A  non- 
resident alien  may  take  property  by  succession,  but  he  must  appear 
and  claim  it  within  a  given  time.  Section  672,  Civil  Code.  This, 
as  we  held  in  State  v.  Lyons,  supra,  does  not  mean  that  he  must  nee- 
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essarily  appear  in  person.  The  manifest  object  of  the  provisions  of 
the  Codes  touching  this  matter  was  to  give  to  non-resident  aliens  sub- 
stantially the  same  rights  to  the  property  of  a  deceased  relative  as  are 
secured  to  resident  aliens  by  the  constitution.  And  these  provisions 
must  be  liberally  construed  to  effect  the  object  intended.  Ordinarily, 
one  who  has  property,  whether  it  be  tangible  or  a  mere  right  of  ac- 
tion, may  sell  it,  and  the  purchaser  will  have  and  may  assert  the 
same  rights  to  it  that  the  seller  had.  A  resident  alien  might  sell  his 
interest  in  the  property  of  an  estate,  and  the  purchaser  would  be  per- 
mitted to  appear  and  take  that  interest.  Why  should  not  the  non- 
resident  alien  and  his  assignee  have  the  same  rights  in  this  respect 
as  the  resident  alien  and  his  assignee?  The  non-resident  must  '* ap- 
pear and  claim"  the  property,  but  he  does  that  whether  his  appear- 
ance be  in  person  or  by  attorney,  or  by  an  assignee.  To  give  to  the 
word  "appear"  any  other  meaning  would  be  evidence  that  we  con- 
strue narrowly,  and  not  liberally,  the  provisions  of  the  Codes. 
The  judgment,  we  think,  should  be  affirmed. 

We  concur  2     Searls,  C.  ;  Foote,  C. 

Bt  the  Court.    For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  affirmed. 


(W  Cal.  406) 

Hedges  r.  Superior  Court  op  Yuba  Co.     (No.  9,721.) 

Filed  Aagust  27, 1S85 

Ihjukotion— Contempt  for  Violation  Thereof. 

Iq  a  contempt  proceeding  for  violation  of  an  injunction  restraining  the  de- 
fendant corporation,  and  its  agents  and  officers,  from  the  commission  of  cer- 
tain acts,  the  affidavit  on  which  the  contempt  proceedings  were  based  is  suffi- 
cient, though  it  does  not  state  that  the  defendants  were  the  officers,  agents, 
etc.,  of  the  corporation,  if  it  does  state  that  they  had  full  knowledge  of  the  is- 
suance, service,  and  effect  of  the  injunction,  and  that  they  violated  the  injunc- 
tion by  doing  the  acts  complained  of,  and  in  contempt  of  the  court. 

In  bank.     Application  for  writ  of  prohibition. 

Cross  dt  Simonds,  for  petitioner. 

E.  A.  Forbes,  Stabler  d  Bayne,  E.  A,  Davis,  and  J.  S.  Belcher,  for 
respondent. 

Myrick,  J.  Application  for  a  writ  prohibiting  the  respondent  from 
proceeding  in  the  matter  of  an  alleged  contempt  committed  by  the 
petitioners.  An  injunction  had  been  issued  and  served,  restraining 
a  corporation,  its  officers,  agents,  superintendents,  managers,  servants, 
and  employes,  from  the  commission  of  certain  acts.  The  affidavit  on 
which  the  contempt  proceedings  were  based  did  not,  in  terms,  state 
that  the  petitioners  herein  were  officers,  agents,  superintendents, 
managers,  servants,  or  employes  of  the  corporation;  but  it  did  state 
that  they  had  full  knowledge  of  the  issuance,  service,  and  effect  of  the 
injunction;  that  they  worked  the  mine  of  the  corporation;  and  that 
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ihey  did  the  acts  complained  of  in  violation  of  the  injunction,  and  in 
•contempt  of  the  authority  of  the  court  issuing  it.  We  cannot  pre- 
sume, for  the  purposes  of  issuing  the  writ  prayed  for,  that  the  peti- 
tioners went  upon  the  ground  of  the  corporation  without  its  authority 
and  committed  a  trespass,  and  worked  its  mine  "with  a  high  hand;" 
but,  rather,  that  they  went  in  and  worked  the  mine  with  the  consent 
and  approbation  of  the  owner;  that  their  operations  were  permitted, 
if  not  approved  and  authorized.  Tested  by  the  rules  of  law  as  to  a 
writ  of  prohibition,  we  think  the  affidavit  sufficient.     Writ  denied. 

We  concur:     Morrison,  C.  J.;  MoEeb,  J.;  McKinstry,  J. 


<2  Cal.  Unrep.  524) 

James  and  another  v.  Fulkerth.     (No.  9,599.) 

Filed  August  27,  1885. 

Fraudulent  Sale  of  Chattkls— Change  of  Possession. 

A  sale  of  chattels  not  accompanied  by  an  immediate  delivery,  and  actual  and 
continued  change  of  possession,  is  voicl  as  against  creditors,  and  the  chattels, 
the  subject  of  the  sale,  may  be  seized  on  process  by  the  sheriff. 

Commissioners*  decision. 

Department  2.     Appeal  from  superior  court,  Stanislaus  county. 

T.  A.  Caldwell,  for  appellant. 

Louttit  dt  Lindley,  for  respondent. 

FooTB,  C.  Action  of  claim  and  delivery  for  a  herd  of  cattle.  There 
was  no  conflict  of  evidence  in  the  case;  and  it  does  not  appear  from 
it  that  there  was  such  an  immediate  delivery  and  actual  and  contin- 
uous change  of  possession  of  the  property  in  controversy,  from  the 
vendor  to  the  vendees,  as  will  satisfy  the  provisions  of  section  3440, 
Civil  Code.  The  custody  of  the  herd  of  cattle  remained  in  the  same 
person  after  as  before  the  sale,  and  before  they  were  seized  in  this 
action  by  the  sheriff  they  had  not  been  removed  from  the  land  of  the 
vendor,  where  they  w«re  grazing  when  sold.  We  are  therefore  of 
opinion  that  the  judgment  and  order  of  the  court  below  should  be  af- 
firmed. 

We  concur :     Belcher,  C.  C.  ;  Sbarls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 
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(G7  Cal.  3») 

DuPouR  17.  Central  Pao.  E.  Co.     (No.  9,803.) 

Filed  August  22,  1885. 

1.  NEaLioENCE— Reasonable  Care. 

In  an  action  for  damages  for  injur}''  caused  by  another,  the  plaintiif,  to  aur 
thorize  a  recovery,  must  have  exercised  that  reasonable  degree  of  care  to  avoid 
the  injury  which  an  ordinarily  prudent  person  would  have  exercised  under 
similar  circumstances. 

2.  Samk— Proximatk  Cause  of  Injubt— LiABniiTY. 

Plaintiif,  to  recover  for  an  injury  caused  by  another^s  negligence,  must  make 
out  a  prima  fade  case  in  his  own  favor,  showing  that  the  damages  resulted 
.  from  the  defendant's  negligence :  and  if  from  the  evidence  it  affirmatively  ap- 
pears that  the  plaintiff's  want  of  due  care  was  the  proximate  cause  of  the  in- 
jury, he  cannot  recover;  but  if  it  merely  appear  that  he  contributed  t(t  the 
injury  without  being  in  fault  in  so  doing,  his  right  to  rocover  is  not  affected. 

3.  Same— Contributory  Neoligbnce— What  Constitutes— Case  Stated. 

Where  decedent  was  loading  lumber  on  a  car  on  a  side  track,  and,  before  the 
lumber  was  secured,  an  engine  ran  up  and  coupled  to  the  car,  and  moved  it 
several  hundred  feet,  acquiring  a  speed  of  five  or  six  miles  an  hour,  the  dece- 
dent meanwhile  standing  on  the  ends  of  the  lumber,  when  two  heavy  jerks  of 
the  car  occurred,  throwing  decedent  between  the  cars,  where  he  was  kilh  d,  it 
is  heUd  that  the  court  could  not  say,  as  a  question  of  law,  that  decedent  was 
guilty  of  contributory  negligence  in  not  climbing  to  the  top  of  the  load  of  lum- 
ber, instead  of  maintaining  his  position  on  the  ends  while  the  car  was  in  motion* 

4.  Instructioxs  Substantially  Given— Refusal  not  Error. 

Refusal  to  give  instructions  which  have  already  been  substantially  given  is 
not  error. 
6.  Instruction— Construction  of. 

An  instruction  to  the  jury  to  ''consider  all  the  circumstances  surrounding 
the  case"  is  not  erroneous,  and  cannot  be  construed  to  authorize  them  to  con- 
sider matters  not  embraced  in  the  evidence  and  pleadings. 

Commissioners'  decision. 

Department  1.     Appeal  from  superior  court,  Sacramento  county. 

S.  C.  Denson,  for  appellant. 

N.  Greene  Curtis,  S.  Solon  Hall,  and  F.  H.  Moore,  for  respondent. 

SEiiRLS,  G.  Action  by  plaintiff,  as  the  administratrix  of  her  hus- 
band's estate,  to  recover  damages  from  defendant,  a  corporation,  for 
the  death  of  her  husband  through  the  alleged  negligence  of  its  em- 
ployes. Verdict  for  plaintiff.  Defendant  appeals  from  final  judg- 
ment, and  from  an  order  denying  a  motion  for  a  new  trial. 

Plaintiff's  decedent  was  employed  by  the  Friend  &  Terry  Lumber 
Company  to  load  lumber  upon  a  car  placed  by  defendant  on  a  side 
track  to  receive  its  load.  Decedent  and  another  person  were  on  this  car 
loading  lumber.  Before  the  accident  happened  all  the  load  of  lum- 
ber had  been  placed  on  the  car,  but  it  had  not  been  leveled  off  and 
secured  in  place  so  as  to  be  fit  for  shipment.  Decedent  and  his  as- 
sistant were  standing  on  the  projecting  ends  of  the  longer  timbers, 
at  opposite  ends  of  the  car,  leveling  off  the  load  and  preparing  to 
fasten  the  same  in  place,  when  the  defendant's  employes,  without  giv- 
ing any  notice,  ran  up  with  a  locomotive  engine,  coupled  onto  the 
train  in  which  the  lun^ber  car  was  standing,  and  commenced  moving 
in  a  southerly  direction,  and  had  moved  several  hundred  feet,  and 
acquired  a  speed  of  five  or  six  miles  an  hour,  when  two  heavy  jerks 
v.7p,no.l6— 49 
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of  the  cars  occurred,  the  latter  of  which  threw  decedent,  from  the  ends 
of  the  lumber  upon  which  he  was  standing,  between  the  cars,  where 
he  was  killed.  The  time  consumed  in  passing  from  the  starting 
point  to  where  the  accident  occurred  was  from  a  minute  to  a  minute 
and  a  half. 

The  defense  of  contributory  negligence  is  set  up,  and  appellant 
makes  the  point  that  the  evidence  was  insufficient  to  justify  the  ver- 
dict. The  position  taken  is  that,  conceding  the  negligence  of  defend- 
ant's servants  in  starting  the  train  without  notice  while  decedent  was 
at  work  on  the  lumber,  still  the  evidence  shows  that  no  injury  was  done 
him  by  this  negligent  start ;  that  the  shocks  which  afterwards  occurred, 
and' by  which  he  was  thrown  from  the  train,  were  such  as  might  rea- 
sonably be  expected  in  a  moving  freight  train;  and  that  decedent 
ought  to  and  could,  by  the  exercise  of  common  prudence,  have  reached 
a  sale  position  on  the  car.  John  J.  Dufour,  a  brother  of  decedent, 
who  was  working  with  him  on  the  car,  and  who  was  the  principal 
witness  for  plaintiff,  after  describing  the  manner  in  which  they  were 
engaged,  says : 

''There  were  about  seven  thousand  or  eight  thousand  feet  of  lumber  on  the 
car,  which  made  the  top  of  the  lumber  about  six  feet  from  the  platform  of  the 
car,  and  about  ten  feet  from  the  ground.  My  brother  was  standing  on  the 
jiorth  end  of  the  car,  and  I  on  the  south  end.  We  were  standing  on  the  ends 
of  the  lumber,  that  projected  at  such  a  height  that  the  top  of  the  lumber  was 
about  even  with  our  hips.  While  we  were  standing;  in  that  manner,  smooth- 
ing the  lumber  preparatory  for  the  cleats,  the  switch-engine  hooked  on,  with- 
out any  notice  to  us,  and  started  out  with  us.  That  is  the  first  knowledge  I 
had  that  they  would  take  us  away  at  all.  Then  we  stopped  our  work  and  held 
,onto  the  ends  of  the  lumber  with  our  hands,  to  keep  from  falling  oif .  There 
was  a  slight  shock  when  they  hooked  on  and  started.  That  was  the  first  in- 
timation we  had  that  they  were  moving,  or  were  going  to  move.  Then  we 
went  on  down  to  the  foot'of  N.  street,  and  just  as  we  crossed  the  street  there 
were  two  heavy  jerks.  The  first  threw  me  backward,  and  I  caught  the  end 
of  a  scantling,  (the  lumber  was  made  up  of  everything, — long  stuff  and  some 
short  stuff.)  Then  immediately  there  was  another  shock,  which  tluew  my 
brother  off,  down  between  the  cars." 

Again  he  says : 

"When  the  engine  hooked  on  and  started  down  we  had  noclmnce  to  get  off- 
We  could  not  get  off  without  climbing  on  top." 

The  general  rule  is  that,  to  authorize  a  recovery  for  damages  occa- 
sioned by  the  negligence  of  anotlfer,  the  plaintiflF  must  have  exercised 
that  reasonable  degree  of  care  to  avoid  the  injury  which  an  ordinarily 
prudent  person  would  have  exercised  under  like  circumstances.  An- 
other inile  in  actions  of  this  character  is  that  it  is  incumbent  upon  the 
plaintiff  to  make  out  a  prima  facie  case  in  his  favor,  showing  that  the 
damages  claimed  by  him  resulted  from  the  negligence  of  the  defend- 
ant. And  where  it  affirmatively  appears  from  his  own  evidence  that 
the  want  of  due  prudence  on  his  part  was  the  proximate  cause  of  the 
injury  complained  of,  he  cannot  recover.  The  plaintiff's  right  to  re- 
cover is  not  affected  by  his  having  contributed  to  his  injury,  unless  he 
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vra,8  in  fault  in  so  doing.  A  plaintiff  may  not  only  contribute  to,  but 
^even  be  himself  the  immediate  cause  of,  his  own  injury,  and  yet  re« 
•cover  damages  therefor.  If  his  share  in  the  transaction  was  innocent 
and  not  incautious,  it  furnishes  no  excuse  for  defendant ;  as  in  a  case 
where,  by  the  negligence  of  a  railroad  company,  the  train  was  run 
into  such  danger  that  in  order  to  escape  from  greater  peril  the  plain- 
tiff jumped  off,  and  thus  injured  himself,  he  recovered  damages  agjiinst 
the  company.  Shear.  &  R.  Neg.  §  23.  Where  the  negligence  of  plain- 
4;iff  is  relied  upon  to  defeat  his  recovery,  he  must  have  been  guilty  of 
At  least  ordinary  negligence.  His  failure  to  use  great  oa,re  will  not 
defeat  the  action.  Shear.  &  B.  Neg.  §  29.  In  the  present  case  it 
it  was  the  duty  of  plaintiff's  decedent  to  use  such  care  and  diligence 
in  protecting  himself  from  harm  as  would  have  been  exercised  by  a 
inan  of  ordinary  prudence,  placed  in  his  position.  It  is  claimed  by 
defendant  that  he  should  have  climbed  upon  the  top  of  the  lumber, 
^here  he  would  have  been  safe  from  the  shocks  incident  to  moving 
freight  cars  upon  a  side  track,  with  which  we  may  have  supposed  him 
to  have  been  familiar.  This  is  an  assertion  easily  made,  but  it  is  not 
<;lear  that  it  could  have  been  readily  and  safely  accomplished.  The 
shocks  spoken  of,  and  which  accompany  the  starting  and  stopping  of 
a  train,  or  altering  its  rate  of  speed,  and  with  which  decedent  was 
familiar,  may  have  rendered  it  both  natural  and  necessary  for  him  to 
do  what  he  and  his  associate  both  did,  viz.,  hold  on  to  the  timber. 
The  jury  may  have  concluded  from  the  circumstances  that  such  was 
the  safest  course  to  pursue.  We  cannot  say,  as  a  question  of  law, 
that  decedent  was  guilty  of  contributory  negligence  in  maintaining,  as 
best  he  could,  his  position.  The  law  can  only  define  the  duty  of  in- 
dividuals under  given  circumstances.  The  existence  of  the  circum- 
stances is  a  question  of  fact  for  the  jury.  Under  the  instructions  of 
the  court  as  given^  and  the  testimony  before  them,  we  are  of  opinion 
the  jury  was  warranted  in  the  verdict  rendered. 

Appellant  takes  exception  to  the  use  of  the  word  "stop"  in  the  sixth 
instruction  given  on  request  of  plaintiff.  The  paragraph  in  which  the 
word  "stop"  occurs  proceeds  upon  the  theory  that  "defendant,  by 
its  agents,  carelessly  and  negligently  caused  the  train  of  cars  to  move 
or  start  without  giving  any  warning  to  deceased  of  its  intention  to 
move  said  cars,  and  did  move  or  start  or  stop  the  same  with  such 
force  or  violence  as  to  cause  deceased  to  fall  off.     *     *     *" 

Under  the  pleadings  and  evidence  the  court  was  warranted  in  giv- 
ing the  instruction  as  asked. 

The  gravamen  of  the  charge,  as  contained  in  the  complaint,  is  that  de- 
fendant, by  its  servants,  negligently  and  carelessly,  and  without  notice 
to  deceased,  did  move  its  locomotive  and  cars  so  as  "to  back  and  move 
the  same  with  great  force  and  violence,  *  *  *"  and,  "by  reason 
of  the  great  force  and  violence  used  in  backing  and  moving  said  cars, 
and  of  the  great  shock  occasioned  thereby,  and  the  failure  and  neg- 
lect of  said  defendant  to  give  any  warning  or  notice  thereof,  said  de- 
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ceased  was  tbrown  from  and  off  of  said  car.  *  *  ♦**  Manifestly 
the  complaint,  taken  together,  charges  that,  by  reason  of  the  shock 
given  to  the  car  upon  which  decedent  was  at  work,  he  was  thrown  off 
and  killed.  Whether  the  shock  was  produced  by  starting  or  stopping 
the  train,  by  accelerating  or  checking  its  motion,  is  of  little  conse- 
quence, as  the  allegations  are  broad  enough  to  authorize  proof  of  the 
fact  of  stopping,  as  shown  by  the  evidence,  and  the  shock  to  the  car 
occasioned  thereby. 

The  refusal  of  the  court  to  give  the  twelfth  and  seventeenth  instruc- 
tions as  asked  by  defendant  is  assigned  as  error.  These  instructions 
had  already  been  given  in  substance,  and  very  nearly  in  the  same  form, 
at  the  request  of  defendant.  The  whole  question  of  contributory  neg- 
ligence, so  far  as  applicable  to  the  case  made,  was  clearly  expounded 
to  the  jury,  and  to  have  repeated  the  same  doctrine  in  synonymous 
language,  or  terms  of  like  import,  was  unnecessary. 

In  defendant's  reply  brief,  the  point  is  for  the  first  time  urged  that 
the  seventh  instruction  given  at  the  request  of  plaintiff  is  erroneous. 
The  court  had  instructed  the  jury  that  in  case  they  found  for  plaintiff 
they  ''must  take  into  consideration  all  the  circumstances  surrounding 
the  case.''  It  is  claimed  the  italicized  words  used  imparted  to  the 
jury  that  they  were  at  liberty  to  go  outside  of  the  case  as  made  for 
circumstances  upon  which  to  predicate  their  verdict.  The  "circum- 
stances surrounding  a  case''  are  such  as  are  to  be  gleaned  from  the 
pleadings  and  evidence,  and  we  must  presume  that  it  was  to  the  cir- 
cumstances appearing  properly  in  the  case,  and  not  those  outside  of 
it,  and  of  which  the  jury  are  not  presumed  to  know,  that  the  court 
alluded  in  this  instruction,  and  that  the  jury  so  understood  it. 

We  think  the  judgment  of  the  court  below,  and  the  order  denying 
the  motion  for  i  new  trial,  should  be  affirmed. 

We  concur:     Bblohbr,  C.  C«;  Foots,  C, 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 


(2  Cal.  Unrep.  512) 

Damsguard,  Assignee,  etc.  v.  Gunnoldson.     (No.  9,718.) 

Filed  August  22,  1885. 

1.  PiNBiNGS  Reviewed,  and  Jield  sustained  by  the  evidence. 

2.  EkROK  in   OVERIlOLfNG  DeMURREK — SPKCIFICATION  OF. 

Where  no  demurrer  appears  in  the  transcript,  the  overruling  of  the  demur- 
rer to  the  complaint,  specified  as  error,  will  not  be  considered  on  appeal. 

3.  Evidence— Wrongful  Admission  wrrnonT  Prejitdick— Effect  of. 

A  reversal  is  not  warranted  by  the  admission  without  prejudice  to  the  ap- 
pellant of  immaterial  or  incompetent  evidence. 
1  Judgment  Affirmed. 

Nu  ern)r  appearing  in  the  record,  judgment  affl'-med. 

Commissioners*  decision. 
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Department  3.    Appeal  from  superior  court,  Placer  county. 

Jo,  Hamilton  and  J.  E.  Prewett,  for  appellant. 

J,  Af.  Fulweiler  and  Hale  dt  Craig,  for  respondent. 

FooTB,  C.  This  is  an  appeal  from  a  judgment,  and  from  an  order 
denying  a  motion  for  new  trial.  The  plain tifif  is  the  assignee  of  one 
Phillip  Lang,  who  had  been  adjudged  an  insolvent,  under  the  act  of 
April  16, 1880,  of  the  legislature  of  California.  The  assignee  claimed, 
in  the  action  brought  by  him  against  Gunnoldson,  that  the  insolvent, 
Lang,  in  contemplation  of  insolvency,  and  with  a  view  to  defraud  his 
creditors,  had  conveyed  certain  pieces  of  real  property  to  Gunnoldson, 
and  that  Gunnoldson,  upon  application  duly  made  for  the  restitution 
and  possession  of  the  property,  had  refused  to  either  make  a  convey- 
ance of  it  to  the  assignee,  or  to  give  him  possession  of  the  same,  and 
that  Gunnoldson  had  kept  possession  thus  wrongfully  of  a  certain  saw- 
mill»  and  tract  of  land  on  which  it  stood,  and  had  prevented,  by  his 
acts  of  pretended  ownership,  the  assignee  from  getting  possession  of 
a  large  number  of  saw-logs  lying  and  being  on  the  mill  tract  of  land, 
and  sawing  them  up  into  lumber  or  otherwise  utilizing  them  for  the 
benefit  of  the  insolvent's  estate.  He  further  charged  in  his  complaint 
that  by  the  wrongful  and  deceitful  acts  of  Gunnoldson  the  estate  of 
the  insolvent  in  his  hands  for  distribution  had  been  damaged  to  the 
amount  of  several  thousands  of  dollars.  The  defendant  answered  the 
complaint  and  denied  specifically  its  allegations,  and  set  up,  by  way  of 
defense,  the  fact  that  he  had  a  lien  upon  the  mill  tract  of  land  for  about 
$900,  with  interest,  and  that  although  he  had  a  deed  to  the  land  in 
the  form  of  bargain  and  sale,  he  only  claimed  it  to  be  a  mortgage  to 
secure  his  debt,  and  npon  the  issue  thus  made  up  the  case  went  to 
trial,  a  jury  being  waived.  A  judgment  was  rendered  in  the  court 
below  for  the  plaintiff  against  the  defendant  for  the  sum  of  $925, 
damages  and  costs ;  the  defendant's  mortgage  was  recognized  as  a 
lien  upon  the  property  to  secure  his  debt  and  interest;  and  the  plain- 
tiff, subject  to  this  lien,  was  declared  to  be  the  owner  of  the  property 
set  out  in  the  deed  to  Gunnoldson  from  Lang.  A  motion  for  a  new 
trial  was  made  and  denied,  and  this  appeal  was  taken. 

The  specifications  of  the  insufficiency  of  the  evidence  state,  among 
other  things,  that  the  court  found  contrary  to  tl\e  evidence  in  its  sixth, 
seventh,  eighth,  ninth,  and  tenth  findings  of  fact.  The  main  ques- 
tions under  those  findings  were:  Had  the  defendant  wrongfully  and 
fraudulently  withheld  possession  of  the  mill  tract  of  land  from  the 
plaintiff,  after  due  notice  to  yield  its  possession,  and  that  of  the  saw- 
mill and  logs  and  appurtenances?  And,  if  so,  whether,  by  these 
wrongful  and  fraudulent  acts,  the  plaintiff  had  been  kept  out  of  pos- 
session of  the  mill,  land,. saw-logs,  etc.  And  whether  the  defend- 
ant had  thus  caused  damage  to  the  estate  of  the  insolvent  in  the 
hands  of  the  assignee;  and,  if  so,  bow  much.  It  is  plain  that  upon 
all  these  questions  the  evidence  was  conflicting,  as  a  reference  to 
the  statement  on  motion  for  new  trial — which  is  exceedingly  full — 
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shows.  The  letter  of  the  defendant  of  itself  makes  it  evident  that 
he  refused  to  deliver  possession  of  the  premises  demanded  of  him. 
The  testimony  of  John  Meyer,  P.  Lang,  Mrs.  Annie  Lang,  and  J.  How- 
ser  certainly  went  to  prove  the  effort  made  by  the  defendant  to  in- 
duce the  plaintiff  to  believe  that  he  (the  defendant)  was  the  absolute 
owner  of  the  land,  and  saw-mill  standing  on  it,  and  would  not  yield 
the  possession  of  them  to  him,  perhaps  with  a  view  to  a  forced  sale 
and  the  sacrifice  of  the  saw-logs  at  such  sale,  which  might  in  that 
event  be  bought  by  the  defendant  at  a  nominal  price,  perhaps  with 
the  view  and  hope  that  he  might  be  permitted  to  hold  on  to  the  land 
and  saw-mill  as  an  owner  in  fee-simple. 

The  evidence  tended  to  show  that  Gunnoldson  wished  to  conceal 
from  the  plaintiff  the  exact  nature  of  the  deed  from  Lang  of  the 
property  in  question ;  for  we  have  seen  that  he  never  explained  in  the 
first  instance  to  Meyer,  the  plaintiff's  agent,  to  what  extent  his  title, 
and  the  conveyance  he  held,  really  went.  Had  Gunnoldson  intended 
to  deal  fairly  with  the  assignee,  he  would,  at  the  first  interview  with 
the  agent,  not  only  have  offered  in  plain  terms  to  give  up  the  property, 
cancel  the  deed  he  held,  if  paid  the  debt  he  held  against  it,  but  he 
would  have  explained  without  hesitation  the  whole  connection  he  had 
with  it.  Instead  of  pursuing  this  course,  he  chose  rather  to  act  dif- 
ferently. He  went  to  a  lawyer  and  caused  the  letter  which  is  in  evi- 
dence to  be  written,  in  which  he  not  only  declares  that  he  will  not 
give  up  the  land  on  which  stood  the  saw-mill  and  lay  the  logs,  but 
he  even  ridicules  the  pretensions  of  the  assignee  to  demand  it.  The 
evidence  makes  manifest  the  fact  that  the  saw-logs  depreciated  in 
value  by  reason  of  the  plaintiff  being  unable  to  saw  them  up  into  lum- 
ber or  otherwise  utilize  them,  and  that  his  efforts  to  do  this  in  good 
faith  were  frustrated  by  those  of  the  defendant,  trying  to  induce  the 
belief  in  the  plaintiff  that  his  title  as  assignee  to  the  property  was 
worthless  and  his  own  good.  The  plaintiff  appears  from  the  evi- 
dence to  have  done  all  that  a  prudent  and  honest  man  could,  to  re- 
cover possession  of  the  land,  saw-mill,  and  logs  of  timber,  and  to 
utilize  them  for  the  benefit  of  the  insolvent's  estate;  and  that  he  did 
not  do  so  is  entirely  due  to  the  conduct  of  the  defendant,  who  sought 
to  deceive  him  and  embarrass  his  action,  and  succeeded  in  his  efforts. 
And  this  deceitful  cdhduct  on  the  part  of  the  defendant  continued 
until  the  time  had  come  when  the  saw-logs  were  practically  worth- 
less. 

The  evidence  as  to  the  quantity  of  the  logs  and  their  value  was 
somewhat  conflicting,  but  both  quantity  and  value,  as  fixed  by  the  court, 
were,  we  think,  fair,  taking  all  the  testimony  into  consideration.  The 
court  allowed  the  plaintiff  the  value  of  the  logs  at  the  time  when  they 
could  have  been  utilized  for  lumber  or  sold  at  $1,700;  that  is,  425,- 
000  feet  of  saw-logs,  at  four  dollars  per  thousand.  This  was  fair.  It 
then  reduced  this  amount  by  the  sum  of  $350,  which  the  evidence 
showed  it  would  have  cost  the  plaintiff  to  put  the  saw-mill  in  repair 
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in  order  to  saw  up  the  logs,  and  by  the  sum  of  $425,  which  was  the 
value  of  the  logs  at  the  time  when  the  defendant  eschewed  all  claim 
to  the  land  and  mill,  and  first  set  up  his  mortgage  claim  only.  That 
left  the  sum  of  $925  as  the  actual  damage  the  insolvent  estate  had 
suffered  by  the  wrongful  and  fraudulent  acts  of  the  defendant,  and 
for  that  sum  of  money  and  costs  the  court,  as  we  think,  was  warranted, 
in  view  of  all  the  evidence,  in  giving  judgment  in  favor  of  the  plain- 
tiff. At  best,  the  defendant  can  only  claim  that  the  evidence  was 
conflicting,  and  that  is  not  suiSicient  to  overturn  the  findings  of  facts 
in  a  trial  court. 

The  first  specification  of  errors  of  law  alleged  by  the  defendant  is 
that  the  court  erred  in  overruling  defendant's  demurrer  to  the  com- 
plaint. The  transcript  in  the  case  does  not  disclose  that  any  demurrer 
was  ever  filed  or  overruled  in  the  case;  hence,  of  course,  this  specifi- 
cation cannot  be  noticed  here.  As  to  the  second  specification,  we 
think  the  facts  clearly  showed  that  the  damages  awarded  by  the  court 
were  legal  and  proper.  So  as  to  the  third.  As  to  the  fourth  specifi- 
cation, we  think  there  was  no  error  by  the  court.  As  to  the  fifth, 
the  evidence  alleged  to  have  been  improperly  admitted  was,  we  think, 
not  incompetent,  with  a  view  of  showing  the  diligence  of  plaintiff  in 
endeavoring  to  utilize  the  saw-logs,  and  the  difficulties  that  lay  in  the 
way  of  this  desired  action.  As  to  the  sixth  exception,  we  think  it 
proper  to  say  that,  even  had  it  been  incompetent,  it  could  not  have 
injured  the  defendant's  cause,  nor  did  it  have  that  effect.  As  to  the 
seventh  exception,  the  ruling  of  the  court  was  without  error.  As  to 
the  eighth  specification,  we  think  that,  even  if  what  followed  the  word 
''similar"  in  the  answer  of  Lang  to  a  question  by  the  defendant's  at- 
torney was  not  strictly  responsive  to  the  question,  and  irrelevant, 
nevertheless,  it  could  not  have  had,  and  did  not  have,  any  effect  in- 
jurious to  the  defendant.  In  reference  to  the  ninth  specification,  we 
are  of  opinion  that  the  court  rendered  such  a  judgment  upon  the  facts 
as  found  as  was  consistent  with  them. 

For  the  court  to  have  proceeded  outside  of  the  issues  made  by  the 
pleadings,  and  ordered  a  sale  of  the  premises  under  the  mortgage  held 
by  the  defendant,  was  not  proper.  The  issue  as  to  the  mortgage 
matter,  as  made  by  the  pleadings,  was  whether  the  conveyance  of 
May  4,  1881,  being  on  its  face  a  deed  in  fee-simple,  was,  under  the 
facts  evidenced  in  the  case,  void  in  toto  for  fraud,  or  whether  it  was 
good  as  a  mortgage  and  not  void;  and  upon  that  issue,  as  made,  the 
court  found  properly,  in  our  opinion. 

For  these  reasons  we  think  the  judgment  of  the  court,  as  well  as 
its  order  denying  the  motion  for  a  new  trial,  ought  to  be  affirmed. 

We  concur :     Searls,  C.  ;  Belcher,  C.  C.    • 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 
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(67  Cal.  341) 

WixsoN  V.  Dbvine.     (No.  11,028.) 

Filed  August  22,  1885. 

1.  Evidence— Judgment  Roll,  Judge's  Opinion  not  Part  op. 

The  opinion  of  the  judge  who  tried  a  case  is  not  part  of  the  judgment  roll, 
nor  is  it  admissible  in  evidence  as  such. 

2.  Prior  Rbcovbry,  Conclusiveness  uf. 

The  record  in  a  cause  is  conclusive  only  as  to  things  material  and  traversable, 
and  as  to  the  truth  of  any  allegations  which  were  no^t  material  and  traversable 
it  is  not  conclusive.  As  to  matter  essential,  and  determined  thereby,  the  judg- 
ment is  conclusive  between  the  same  parties  on  the  same  matter,  everywhere, 
as  a  plea  in  bar,  or  as  evidence. 

3.  Prior  Recovery  by  Plaintiff— Pleading — Estoppel. 

Where  plaintiff  sets  up  a  prior  recovery  to  certain  issues  raised  by  defend- 
ant's answer,  it  is  not  necessary  nor  proper  for  him  to  plead  it,  there  being,  un- 
der the  California  system  of  pleading,  no  replication  to  the  answer ;  the  prior 
judgment  operates  by  way  of  estoppel  to  the  defense  set  up  by  defendant. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  Sierra  county. 

S.  B.  Davidson  and  M.  Farley,  for  appellant. 

Van  Clief  dt  Wehe,  for  respondent. 

Searls,  G.  The  action  is  brought  for  the  alleged  wrongful  diver- 
sion  of  water,  to  the  use  of  which  plaintiff  claimed  the  right,  and  for 
a  perpetual  injunction.  Cause  tried  by  a  jury;  verdict  for  defend- 
ant. Plaintiff  moved  for  a  new  trial,  which  was  denied,  and  the  ap- 
peal is  from  final  judgment,  and  order  overruling  motion  for  new  trial. 
The  record  is  wanting  in  clearness  as  to  the  precise  time  and  point 
in  the  proceedings  at  which  some  of  the  objections  were  made  and 
exceptions  taken.  It  is  not  claimed  for  the  two  bills  of  exception^ 
set  out  in  the  statement  on  motion  for  new  trial  that  they  were  served 
and  settled  as  required  by  the  Code,  but  that,  having  been  prepared, 
they  were  included  in  the  statement  on  the  motion  for  a  new  trial; 
and  it  is  as  a  part  of  such  statement,  and  not  as  bills  of  exceptions, 
that  they  will  be  treated.  At  the  trial  plaintiff  offered  in  evidence  the 
judgment  roll  in  Wixaon  v.  Devine  and  Wife,  and  a  paper  purporting 
to  be  the  opinion  of  the  judge  who  tried  the  cause  of  which  the  judg- 
ment roll  is  the  record,  but  which  opinion  was  not  signed  by  the  judge, 
or  in  any  way  authenticated  so  as  to  entitle  it  to  be  received  as  evi- 
dence. The  court  admitted  the  judgment  roll  in  evidence,  and  very 
properly  excluded  the  so-called  opinion  of  the  judge.  Wilson  v.  WiU 
son,  64  Cal.  92;  McClory  v.  McClory,  38  Cal.  575;  Hidden  v.  Jordan, 
28  Cal.  305.  After  the  judgment  roll  in  Wixson  v.  Devine  was  in  evi- 
dence, the  defendant,  under  objection,  introduced  testimony  tending 
to  show  that  the  water  restrained  by  plaintiff's  dam  and  claimed  by 
the  latter  would,  but  for  the  dam,  flow  down  a  ravine,  and,  by  perco- 
lation or  by  subterranean  channel,  find  its  way  to  a  spring  owned  by 
the  defendant,  and  claimed  to  be  supplied  by  the  water  in  question. 
Plaintiff  moved  to  strike  out  this  testimony,  which  was  refused  by  Jihe 
court,  and  the  refusal  is  assigned  as  error. 

The  judgment  roll  shows  that  in  June,  1883,  J.  S.  Wixson,  the 
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plaintiff,  brought  suit  against  Thomas  Devine,  the  defendant  in  the 
case,  and  Honora  Devine,  his  wife.  The  complaint  avers  plaintiff  to 
be  seized  and  possessed  of  a  certain  dam  in  Kentucky  ravine,  together 
with  the  usufructuary  first  right  to  the  use  of  25  inches  of  water  of 
said  ravine  for  irrigating,  farming,  culinary,  and  domestic  purposes, 
and  that  the  said  waters,  by  means  of  a  flume  and  ditch,  are  con- 
ducted to  plaintiff's  residence  and  there  used,  etc;  that  on  or  about 
April  21, 1883,  Honora  Devine,  one  of  the  defendants,  tore  away  and 
removed  the  plaintiff's  said  dam,  and  diverted  the  said  waters  of  said 
ravine  from  plaintiff's  flume  and  ditch,  and  wholly  prevented  said  25 
inches  of  water  from  flowing  to  plaintiff's  residence,  etc.,  whereby 
plaintiff  was  deprived  of  the  use  thereof,  and  his  flume  left  to  dry, 
etc.,  and  claims  damages  in  the  sum  of  $300.  The  complaint  fur- 
ther avers  a  repetition  of  the  alleged  wrongful  acts,  shows  the  neces- 
sity of  the  water  to  plaintiff,  and  contains  apt  allegations  as  to  the 
insolvency  of  defendants  and  the  propriety  of  a  temporary  injunction, 
and  prays  for  damages  and  a  perpetual  injunction.  Defendants  an- 
swered, denying  that  plaintiff  ever  was  seized  or  possessed  of,  or  en- 
titled to,  the  possession  of  the  dam  described  in  the  complaint,  or 
that  he  was  .entitled  to,  or  possessed  or  seized  of,  the  usufructuary  first 
right  to  any  water  of  said  ravine  for  any  purpose.  They  admit  plain- 
tiff built  a  flume  and  ditch  to  divert  said  water  from  said  ravine,  but 
aver  that  he  did  so  wrongfully,  and  had  no  right  so  to  do.  They 
deny  breaking  a  dam,  but  admit  removing  obstructions  from  this 
ravine  which  prevented  the  natural  and  rightful  flow  of  the  waters, 
as  they  had  a  right  to  do.  They  further  deny  all  damage  to  plaintiff. 
Defendants,  after  answering  the  allegations  upon  which  a  prayer  for 
injunction  is  based,  proceed  to  claim  a, prescriptive  right  to  the  wa- 
ter by  an  adverse  use  by  themselves  and  grantors  for  20  years. 

As  a  further  separate  answer,  the  defendants  claim  ownership  of 
all  the  water  of  Kentucky  ravine,  by  virtue  of  a  location  and  appro- 
priation thereof  in  1879,  and  of  continuous  use  and  possession  since 
that  date. 

The  cause  was  tried  by  the  court  without  a  jury,  findings  were 
waived,  and  on  the  eleventh  day  of  September,  1883,  judgment  was 
rendered  in  favor  of  plaintiff  and  against  defendants  therein  for  one 
dollar  damages,  costs  taxed  at  $81.60,  and  granting  a  perpetual  in- 
junction restraining  defendants  from  interfering  with  plaintiff's  dam 
at  the  head  of  his  flume,  or  bis  flume  or  ditch,  "or  from  interfering 
with  or  turning  out  any  waters  from  Kentucky  ravine  after  said  waters 
shall  have  reached  plaintiff's  dam,  so  long  as  the  quantity  shall  not 
exceed  25  inches,"  etc. 

The  issue  as  to  the  right  to  have  and  use  25  inches  of  the  water  of 
Kentucky  ravine  was  clearly  made  by  the  pleadings,  and,  as  a  result 
of  the  trial,  plaintiff  had  judgment.  The  judgment  was  rendered 
upon  the  merits, — was  between  the  parties  to  this  action,  and  related 
to  the  same  subject-matter.     The  right  to  use  25  inches  of  water  from 
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Kentucky  ravine  was  an  element  essential  to  a  recovery  by  plaintiflF 
in  the  former  action.  It  was  not  a  matter  coming  collaterally  in 
question,  or  incidentally  cognizable  in  the  case,  but  formed  the  basis 
of  his  action.  If  such  ownership  or  right  to  the  water  did  not  exist 
in  plaintiff,  he  could  not,  under  the  pleadings,  bo  entitled  to  recover. 
It  was  the  very  point  in  issue,  and  was  determined  in  the  cause.  The 
dam  described  in  the  complaint,  and  which  one  of  the  defendants  was 
charged  with  destroying,  was  but  a  means  to  an  end;  the  water  was 
the  essential  thing  to  be  enjoyed,  and  the  dam  was  but  the  instrumen- 
tality for  securing  it.  Some  stress  seems  to  be  laid  upon  the  fact  that 
the  perpetual  injunction  forming  a  part  of  the  final  judgment  only 
restrains  defendants  from  interference  with  plaintiff's  dam  at  the  head 
of  his  flume,  and  with  his  flume  and  ditch,  and  ''from  interfering 
with  or  turning  out  any  waters  from  Kentucky  ravine,  after  said  wa- 
ters shall  have  reached  plaintiff's  dam,  so  long  as  the  quantity  reach- 
ing said  dam  shall  not  exceed  25  inches,"  etc.  The  prayer  of  the 
complaint,  in  that  respect,  was  that  defendants  be  restrained  from 
interfering  with  the  dam,  or  diverting  the  said  waters  therefrom,  or 
from  said  flume  or  ditch.  The  relief  awarded  folio wa,  substantially, 
the  prayer,  and  is  as  broad  as,  technically  considered,  plaintiff  was 
entitled  to.  We  should,  however,  look  beyond  the  injunctipn  to  the 
general  scope  and  effect  of  the  judgment 

Tlie  paramount  object  of  the  action,  as  gathered  from  the  pleadings, 
was  to  determine  the  right  to  25  inches  of  water  of  Kentucky  ravine 
at  plaintiff's  dam  or  point  of  diversion,  and  the  judgment  in  his  favor 
for  one  dollar  in  damages  could  not  properly  be  entered  until  the 
right  was  determined  in  iais  favor.  If  defendants  were  entitled  to  the 
water  of  Kentucky  ravine,  the  dam  of  plaintiff,  which  prevented  its 
flow,  was  an  obstacle  to  their  enjoyment;  was  a  nuisance  which  they 
had  a  right  to  abate ;  and  in  the  answer  they  substantially  admit  re- 
moving it,  and  claim  the  right  so  to  do.  There  should  be  a  limit  to 
litigation.  The  same  cause  of  action  ought  not  to  be  brought  twice 
to  a  final  determination.  Justice  is  promoted  by  having  every  cause 
once  fairly  and  impartially  tried;  but,  once  so  tried,  justice  is  satis- 
fied, and  public  tranquillity  demands  that  all  litigation  of  that  ques- 
tion, and  between  those  parties,  should  be  closed  forever.  If  error 
has  crept  into  the  proceedings,  provision  is  made  for  correcting  such 
error  by  an  application  for  a  rehearing,  or  by  appeal.  Failing  in 
this,  the  best  interests  of  society  are  promoted  by  treating  the  judg- 
ment as  imparting  absolute  verity,  and  as  conclusive  between  the  par- 
ties and  privies  of  every  material  question  directly  in  issue,  and 
necessary  to  the  determination.  Greenl.  Ev.  §  522.  A  record  is  not 
conclusive  as  to  the  truth  of  any  allegations  which  were  not  material 
and  traversable;  but  as  to  things  material  and  traversable  it  is  con- 
clusive and  final.  And,  as  to  questions  thus  essential  and  thus  de- 
termined, the  judgment  is,  as  a  plea  in  bar.  or  as  evidence,  conclusive 
between  the  same  parties,  upon  the  same  matter,  every  where. 
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A  comparison  of  the  jadgment  roll  in  the  former  caase  with  the 
pleadings  in  this  satisfies  us  that  the  same  identical  question,  viz., 
the  right  of  plaintiff  to  have  and  divert  25  inches  of  water  from  Ken- 
tucky ravine,  at  his  dam  on  said  ravine,  was  a  material  question  in 
issue,  and  essential  to  the  determination  of  each  of  said  causes ;  that 
such  question  was  finally  determined  in  the  former  cause,  and  should 
not  again  be  litigated  between  the  same  parties.  It  was  not  neces- 
sary or  proper  for  plaintiff  to  plead  his  former  recovery.  It  oper- 
ated by  way  of  estoppel  to  the  defense  set  up  by  the  defendant,  and, 
as  we  have  in  our  system  of  pleadings  no  replication  to  the  answer, 
the  estoppel  could  not  properly  be  pleaded.  Clink  v,  Thurston,  47 
Cal.  30;  Flandreau  v.  Downey,  23  Cal.  358.  The  record  of  the  judg- 
ment, introduced  in  evidence,  precludes  the  defendant  from  setting 
up  any  right  to  25  inches  of  water  in  Kentucky  ravine  at  the  point 
of  plaintiff's  diversion,  or  at  any  point  above,  so  as  to  interfere  with 
his  enjoyment  thereof  at  his  dam  and  ditch.  We  are  of  opinion, 
therefore,  that  the  testimony  offered  by  defendant  and  objected  to  by 
plaintiff,  and  which  he  afterwards  moved  to  strike  ont,  was  improper, 
as  tending  to  open  anew  a  question  previously  determined  by  a  final 
judgment  between  the  same  parties,  in  a  court  of  competent  jurisdic- 
tion. If,  however,  on  another  trial,  the  plaintiff,  under  his  complaint, 
shall  claim  a  quantity  of  water  in  excess  of  25  inches,  measured  as 
in  said  complaint  prescribed,  viz.,  under  a  four-inch  pressure,  as  pos- 
sibly under  his  pleading  he  may  do,  then  and  in  that  event  the  tes- 
timony offered  will  become  competent  in  the  determination  of  the  right 
to  such  excess  only. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  or-^ 
dered. 

We  concur:     Footb,  C;  Belcher,  C.  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed,  and  the  cause  remanded  for  a 
new  trial. 


(2  Cal.  Unrep.  616) 

Lewis,  Ex'x,  etc.,  v.  Adams.     (No.  9,979.)^ 

Filed  August  24,  1885. 

1.  Appeal — Intendxcents  rw  Favor  of  Okdeu  Granting  New  Trial. 

Every  intendment  is  in  favor  of  an  order  granting  a  new  trial,  and  it  raiist 
appear  on  appeal  from  the  order  that  prejudicial  error  or  abuse  of  discretion 
hrts  been  committed,  or  tlie  order  must  be  affirmed. 

2.  Foreign  Executrix— Right  to  Maintain  Action. 

A  foreign  executrix  cannot  maintain  an  action  in  the  courts  of  California 
without  first  obtaining  ancillary  letters  of  administration,  or  testamentary. 

3.  Statute  op  Limitations — Finding  on  Issue. 

Where  the  statute  of  limitations  is  set  up  as  a  defense,  a  finding  that  **  al> 
the  allegations  of  plaintiff's  complaint  are  true"  is  not  a  finding  as  to  the  is- 
sue  of  tiie  statute  of  limitations. 

Department  1.     Appeal  from  superior  court,  Los  Angeles  county. 

i  R«ver8ed  in  banc.    See  U  Pac.  833,  70  Cal.  408. 
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Victor  Montgomery  and  Smith,  Brown  d  Hutton,  for  appellant. 

21iom  dt  Stevens,  for  respondent. 

McEee,  J.  Appeal  from  an  order  granting  a  new  trial.  It  is  ax- 
iomatic in  law  that  on  such  an  appeal  the  appellant  must  make  it 
affirmatively  appear  that  error,  or  abuse  of  discretion,  has  been  com* 
mitted  in  granting  the  order.  Neither  will  be  presumed.  Every  in- 
tendment is  in  favor  of  the  order,  and  unless  that  is  overcome  by  some- 
thing in  the  record  of  the  case  upon  which  the  order  was  made,  or  unless 
it  has  been  made  upon  some  proposition  which,  considered  in  itself,  is 
prejudicially  erroneous,  the  order  must  be  affirmed.  There  is  nothing 
in  the  record  to  overcome  the  presumption  in  favor  of  the  correctness 
of  the  order.  On  the  contrary,  the  record  makes  the  presumption 
conclusive.  The  suit  was  on  a  judgment.  From  the  original  com- 
plaint it  appears  that  the  plaintiff  was  duly  appointed  by  the  probate 
court  of  Bexar  county,  in  the  state  of  Texas,  executrix  of  the  will  of 
Nat.  Lewis,  deceased;  and,  in  that  capacity,  she  recovered  in  the  dis- 
trict court  of  said  county  and  state,  on  the  fifteenth  day  of  March, 
1877,  a  judgment  for  $12,942,  and  costs,  against  the  defendant,  P. 
T.  Adams.  On  that  alleged  judgment  the  executrix  brought  suit  in 
the  superior  court  of  Los  Angeles  county,  in  this  state,  against  the 
said  Adams,  without  first  obtaining  ancillary  letters  of  administra- 
tion. The  suit  was  commenced  on  the  fifteenth  of  February,  1882. 
On  the  eighth  of  July,  1884,  more  than  five  years  after  the  date  of  the 
judgment,  the  plaintiff,  by  leave  of  the  court,  amended  her  complaint 
by  inserting  after  the  word  ** Adams,"  in  the  title  of  the  cause,  the 
names  of  Joseph  Collins,  John  H.  Kennedy,  and  James  A.  Dalyrample, 
and  by  striking  out  the  word  "defendant"  wherever  it  occurs  in  the 
complaint,  and  inserting  instead  thereof  the  word  ** defendants;"  thus 
alleging  a  judgment  against  P.  T.  Adams,  Joseph  Collins,  John  H,  Ken- 
nedy, and  James  A.  Dalyrample,  jointly.  Adams,  by  demurrer  and 
answer,  resisted  recovery  on  the  judgment,  on"  the  grounds  of  (1)  in- 
capacityof  the  plaintiff  to  sue;  (2)  mil  tiel  record;  (3)  bar  of  the  stat- 
ute of  limitations. 

On  the  trial,  the  judgment  record,  given  in  evidence  against  defend- 
ant's exception,  showed  that  the  plaintiff,  as  executrix  of  the  will  of 
Nat.  Lewis,  deceased,  on  the  fifteenth  of  March,  1877,  in  the  district 
court  of  Bexar  county,  state  of  Texas,  in  an  action  against  Adams, 
Collins  &  Co.,  on  a  partnership  liability,  recovered  judgment  for 
$12,942,  and  costs,  against  P.  T.  Adams,  Joseph  Collins,  James  Daly- 
rample, and  John  H.  Kennedy.  Adams  then  proved  that  he  had  con- 
tinuously resided  in  the  state  of  California  since  July,  1877,  except 
during  a  period  of  about  two  weeks,  when  he  was  absent  from  the 
state.  On  this  evidence  the  court  found,  "All  the  allegations  of  the 
plaintiff's  complaint,  as  amended,  are  true  and  correct;"  did  not  find 
upon  the  issue  of  the  statute  of  limitations ;  decided  that  the  plain- 
tiff was  entitled  to  recover  against  defendant  Adams  the  amount  of 
the  judgment,  and  entered  judgment  accordingly. 
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The  deciBion  and  judgment  were  erroneons,  because  (1)  the  plain- 
tiff, as  a  foreign  executrix,  could  not  maintain  an  action  in  the  courts 
of  this  state  without  tirst  obtaining  ancillary  letters  of  administration, 
or  testamentary.  Section  1913,  Code  Civil  Proe.,  declares:  "*  *  * 
That  the  authority  of  ^  *  *  an  executor  or  administrator  does 
not  extend  beyond  the  jurisdiction  of  the  government  under  which  be 
was  invested  with  authority."  The  official  character  of  the  plaintiff 
was  derived  from  the  letters  granted  to  her  in  the  state  of  Texas,  and 
as  it  was  confined  to  the  limits  of  the  state  it  was  not  recognizable 
in  California;  therefore  she  could  not,  in  that  capacity,  maintain  an 
action  here.  If  it  became  necessary  for  her  to  sue  in  this  state  to 
recover  a  debt  due  to  the  estate  which  she  was  administering  in 
Texas,  her  first  step  was  to  obtain  letters  of  administration  from  the 
proper  court  in  this  state,  by  subjecting  herself  to  the  regulations 
prescribed  by  the  laws  of  the  state.  Otherwise,  her  official  character 
cannot  be  recognized  by  the  courts,  and  she  has  no  capacity  to  sue 
in  the  courts  of  the  state.  (2)  The  court  should  have  found  on  the 
issue  of  the  statute  of  limitations. 

The  decision  and  judgment  were  therefore  properly  vacated.  Or- 
der affirmed. 

I  concur :     Boss,  J. 

MoEiNSTRV,  J. :  I  concur  in  the  judgment  on  the  second  ground 
stated  in  the  opinion  of  Mr.  Justice  MgKee. 


(67  Cal.  366) 

GiLMORE  17.  American  Cent.  Ins.  Co.     (No.  9,746.) 

Filed  August  25, 1885. 

Final  Judgment— Entry  in  Puksuance  of  SriPOLATroN 

Where  a  stipulation  provided  that  the  cause  was  to  be  stayed  until  fiDal  judg* 
ment  and  decision  in  another  case,  (the  Lycoming  Case,]  and  in  case  of  an  ap-. 
peal  to  be  stayed  until  determination  of  that  appeal,  and  that,  on  final  judg- 
ment in  the  Li/cofning  Case,  either  party  to  the  present  cause  might  cause  to 
be  entered  without  notice  a  judgment  in  this  cause  corresponding  to  said  final 
judgment  in  the  Lycoming  Case,  held,  that  the  judgment  in  this  case  was  prop- 
erly entered  when  judgment  was  entered  in  the  Lycmiing  Case,  pursuant  to  a 
new  trial,  after  appeal  to  the  supreme  court,  if  the  time  for  moving  for  a  new 
trial  or  appeal  from  the  latter  judgment  had  expired,  and  no  such  motion  made 
or  appeal  taken. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  Los  Angeles  county. 

Graif  Jc  Haven,  T.  C.  Van  Nesa,  and  W,  P.  Gardner,  for  appellant. 

Wells,  Van  Dyke  dt  Lee,  for  respondent. 

.  Belcher,  C.  C.     This  is  the  second  appeal  in  this  case.     Upon  the 

first  appeal  it  was  held  that  the  judgment  was  prematurely  entered, 

and  it  was  therefore  reversed.     That  judgment  was  entered  upon  the 

stipulation  which  is  recited  in  the  opinion  of  the  court,  (2  Fao.  Bep* 
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882,)  and  the  judgment  now  appealed  from  was  entered  upon  the  same 
stipulation.  It  is  now  claimed  that  the  stipulation  had  become/un^tu^ 
officio,  and  did  not  authorize  the  entry. 

It  appears  that  the  Lycoming  Case,  referred  to  in  the  stipulation, 
and  this  case  had  been  commenced  upon  fire  insurance  policies  which 
were  issued  by  the  defendant  companies  upon  the  same  property,  and 
were  substantially  alike.  Demurrers  had  been  interposed  to  the  com- 
plaints and  overruled,  and  answers  filed.  The  cases  were  called  for 
trial  on  the  same  day,  and  thereupon,  "both  parties  consenting  in  open 
court  that  the  issues  in  this  cause  are  identical  with  those  of  the  other 
action,"  the  stipulation  was  made  and  entered  in  the  minutes  of  the 
court.  By  the  stipulation  it  was  agreed  that  "all  proceedings  herein 
shall  be  stayed  until  final  judgment  and  decision"  in  the  Lycoming 
Case,  "and  in  case  of  an  appeal  in  said  last-named  action,  then  such 
proceedings  are  stayed  until  the  final  determination  of  such  appeal; 
and  upon  such  final  determination,  judgment,  and  decision"  of  the  Ly- 
coming Case,  "either  party,  without  notice,  shall  and  may  cause  to  be 
entered  a  judgment  in  this  action  corresponding  to  and  like  the  said 
final  judgment."  The  Lycoming  Case  was  then  tried,  and  judgment 
rendered  in  favor  of  the  plaintiflF.  An  appeal  from  that  judgment  was 
taken,  and  it  was  reversed,  upon  the  ground  that  the  demurrer  to  the 
complaint  should  have  been  sustained,  because,  a  copy  of  the  policy 
being  attached  to  the  complaint,  the  application  therefor,  which  was 
referred  to  and  made  a  part  of  the  policy,  was  neither  set  forth  in  the 
complaint,  nor  its  contents  alleged.  Gilmorc  v.  Lycoming  Fire  Ins. 
Co.  65  Cal.  123. 

On  the  going  down  of  the  remittitur  the  pla^intiff  amended  her  com- 
plaint by  attaching  thereto  a  copy  of  her  application  for  the  policy. 
The  defendant  amended  its  answer,  but  no  substantial  change  was 
made  in  the  issues  to  be  tried.  The  case  was  then  tried,  and  judg- 
ment was  again  rendered  in  favor  of  the  plaintiff.  After  that  judg- 
ment had  become  final,  the  defendant  moved  the  court  to  change  its 
ruling  upon  the  demurrer  in  this  case,  and  the  motion  was  set  down 
for  hearing  at  a  future  day.  Before  the  day  arrived,  the  plaintiff, 
without  notice,  moved  the  court  for  judgment  in  pursuance  of  the 
stipulation,  and  her  motion  was  granted.  The  appeal  here  is  from 
that  judgment,  and  an  order  refusing  to  set  it  aside.  We  see  noth- 
ing in  this  of  which  the  defendant  can  be  heard  to  complain.  When 
the  stipulation  was  made,  the  cases  were  in  every  material  respect 
alike.  They  were  based  upon  like  policies,  involved  the  same  amount 
of  money,  and  had  the  same  attorneys  both  for  plaintiff  and  defend- 
ant. That  being  so,  it  was  not  thought  necessary  or  advisable  to  go 
to  the  expense  of  trying  both  of  them,  as  a  final  judgment  in  one 
would  determine  the  real  merits  of  the  other.  It  was,  however,  con- 
templated that  an  appeal  might  be  taken  in  the  case  tried,  and  that 
for  the  possible  error  in  overruling  the  demurrer,  or  for  other  errors 
afterwards  committed,  the  judgment  might  be  reversed.     It  must 
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also  have  been  contemplated  that,  in  case  of  a  reversal,  amendments 
might  be  made  and  a  new  trial  had.  The  stipulation  in  effect  pro- 
vided that  while  all  this  was  being  done  in  the  Lycoming  Case,  and 
until  a  final  judgment  should  be  reached  in  that  case,  this  case  should 
remain  in  abeyance;  but  that  when  the  judgment  should  become  final 
in  that  case,  then  a  like  judgment  might  be  entered,  without  notice, 
in  this  case. 

The  judgment  appealed  from  in  the  Lycoming  Case  was  not  final, 
within  the  meaning  of  the  stipulation,  and  the  stipulation  did  not 
become  functus  officio  when  that  judgment  was  reversed.  Nor  was  it 
necessary  to  amend  the  complaint  in  this  case  as  it  was  amended  in 
that.  The  amendment  was  but^a  means  to  obtain  a  trial  upon  the 
merits,  and  the  judgment  thereafter  obtained  became  fijxal  only,  in 
the  sense  of  the  stipulation,  when  the  time  to  move  for  a  new  trial 
and  to  appeal  therefrom  had  elapsed  and  no  motion  was  made  and 
no  appeal  taken.  Then  the  plaintiff  became  entitled  to  the  judgment 
which  she  took  in  this  case. 

In  our  opinion  the  judgment  and  order  should  be  affirmed. 

We  concur :    Foote,  C.  ;  Seabls,  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


(67  Cal.  364) 

Grbehn  and  another  v.  Marker.     (Nos.  9,888,  11,059.) 

Filed  August  25,  1885. 

Motion  for  New  Trial — Dismissal  for  VTant  of  Prosecution. 

A  motion  to  set  aside  an  order  dismissing  proceedings  on  motion  for  a  new 
trial  was  properly  denied  wliere  defendants,  on  May  26,  1884,  filed  a  statenieni 
on  motion  for  a  new  trial,  which  statement  was  not  settled,  allowed,  or  certified, 
and  the  court,  on  October  4,  18j:4,  on  motion  of  plaintilf,  dismissed  the  proceed- 
ings on  motion  for  a  new  trial  for  want  of  prosecution,  and  the  motion  to  set 
aside  this  latter  order  was  not  made  until  December  3,  1884,  and  then  without 
notice  to  plaintiff. 

Commissioners'  decision. 

Department  1.     Appeal  from  superior  court,  Lassen  county, 

John  F,  Alexander,  for  appellants. 

E,  V,  Spencer,  for  respondents. 

Searls,  C.  This  is  an  action  by  plaintiffs,  as  copartners,  for  goods, 
wares,  and  merchandise  sold  and  delivered  to  defendants.  Plain- 
tiffs had  judgment.  Defendant  Marker  moved  for  a  new  trial,  and  on 
the  twenty-sixth  day  of  May,  1884,  filed  with  the  clerk  a  statement  on 
'such  motion.  The  statement  thus  filed  was  not  settled,  allowed,  or 
certified,  and  on  the  fourth  day  of  October,  1884,  tbe  court,  on  mo- 
tion of  plaintiffs,  dismissed  the  proceedings  on  motion  for  a  new  trial, 
on  the  ground  that  said  proceedings  had  not  been  prosecuted  with  due 
diligence,  as  required  by  law.     Defendant  Marker,  on  the  third  day  of 
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December,  1884,  moved  the  court  to  set  aside  the  order  of  October  4, 
1884,  dismissing  his  proceedings  for  new  trial,  which  motion  was  de- 
nied. Two  appeals  are  prosecnted  in  the  case:  one  from  the  final 
judgment,  based  on  the  judgment  roll  alone,  and  the  other  from  the 
order  of  December  3d,  denying  the  motion  of  defendants  to  vacate  and 
set  aside  the  order  of  the  court  of  October  4, 1884,  dismissing  the  pro- 
ceedings for  new  trial.  This  last  .appeal  was  taken  January  23, 1885, 
and  by  stipulation  of  counsel  the  two  appeals  are  consolidated,  and 
submitted  as  one  case.  No  notice  was  given  to  counsel  for  plaintiffs 
of  the  motion  to  set  aside  the  order  of  October  4, 1884,  and  one  of  the 
grounds  specified  in  the  order  of  refusal  appealed  from  is  the  want 
of  such  notice.  Under  such  circuipstances  the  action  of  the  court  be- 
low was  eminently  proper,  and  any  other  course  would  have  been  er- 
roneous. 

Upon  the  question  whether  or  not  tne  order  was  an  appealable  one, 
we  express  no  opinion.  There  is  no  error  apparent  in  the  judgment 
roll.  We  are  therefore  of  opinion  that  the  judgment  and  order  ap- 
pealed from  should  be  affirmed. 

We  concur:     Poote,  C;  Belcher,  C.  C. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


(e?  Cal.  368)    V 

Cook  v.  Lion  Fire  Ins.  Co.     (No.  9;534.) 

Filed  August  26,  1886. 

1.  8AI.B-— PRE-EXISTING  DkBT  AS   CONSIDERATION— EpPECT   OF. 

Whether  a  sale  of  personal  properly  based  on  the  consideration  of  a  pre  ex- 
isting debt  was  absolute,  or  intended  merely  as  a  mortgage,  is  dependent  on 
whether  the  intention  of  the  parties  was  to  cancel  the  debt  or  to  secure  it ;  and 
this  is  a  question  of  fact  which  the  acts  of  the  parties,  and  negotiations  at  the 
time,  will  determine. 

2.  FiBE  Insurance— Real  Owner  op  Propkiity  Insured. 

The  contract,  pzirt  of  the  subject-matter  in  suit,  held  to  be  an  absolute  sale, 
with  the  privilege  on  the  part  of  vendee  to  repurchase,  and  the  vendee,  there- 
fore, as  the  sole  owner  of  the  property  sold,  is  not  guilty  of  a  breach  of  warranty 
in  representing  hims3lf  as  such  owner  in  an  application  for  insurance. 

3.  Same— Statement  in  Proof  op  Loss. 

in  an  action  against  an  insurance  company  to  recover  the  amount  of  a  loss, 
the  assured,  if  induced  to  execute  a  statement  in  proof  of  loss  through  fal8«> 
representations  on  the  part  of  the  company's  adjuster,  is  not  limited  to  the 
amount  claimed  therein. 

4.  Findings— Conflict  of  Evidence. 

Findings  will  not  be  disturbed  on  appeal  where  the  evidence  is  conflicting. 

Commissioners'  decision. 

Department  1.     Appeal  from  superior  court,  county  of  Sacramento. 
r.  <7.  Van  Ness,  for  appellant. 
A.  P.  Cailin,  for  respondent. 

FooTE,  C.     This  is  an  action  upon  a  fire  insurance  policy.     Tha 
evidence  shows  that  just  before  the  policy  was  issued,  Cook,  the  plain* 
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tiffi  had  a  debtor,  one  Gardwell;  that  Cardwell  wanted  to  get  some 
more  monej  from  Cook,  and  offered  to  sell  him  a  certain  1,500  cords 
of  wood  in  payment  of  the  money  which  had  been  and  was  about  to- 
be  procured  by  him;  that  as  apart  of  this  negotiation  it  was  under- 
stood that  Cook  was  to  insure  the  wood  to  be  transferred  to  him  by 
Cardwell,  and  for  that  purpose  these  two  visited  one  Meredith,  who- 
was  the  agent  of  the  Liverpool,  London  &  Globe  Insurance  Com- 
pany, resident  at  Folsom.  Upon  stating  to  this  agent  the  nature  of 
the  proposed  sale,  Cook  was  advised  by  him  to  take  a  bill  of  sale  from 
Cardwell  of  the  wood,  and,  further,  to  take  possession  of  it,  as  the 
parties,  Cook  and  Cardwell,  seemed  desirous  that  the  transaction 
should  be  a  sale  and  not  a  mortgage.  Accordingly,  a  bill  of  sale  was 
drawn  by  the  agent,  and  signed  by  Cardwell,  and  a  formal  delivery 
of  possession  was  taken  by  Cook,  and  the  wood  remained  at  the  spot 
where  be  took  such  possession,  on  the  bank  of  the  American  river,, 
and  he  was  never  after  that  divested  of  its  possession  until  it  wa& 
burned.  After  this  bill  of  sale  and  delivery  of  possession  took  place, 
and  the  agent,  Meredith,  was  by  Cook  and  Cardwell  put  in  possession 
.  of  a  full  knowledge  of  the  title  of  Cook  to  the  wood,  and  all  the  facts 
leading  up  to  and  surrounding  this  sale  and  delivery,  he  made  out  an 
application,  addressed  to  the  Liverpool,  London  &  Globe  Company,  for 
an  insurance  policy  on  this  property  in  the  sum  of  $4,000,  and  Cook 
signed  the  same.  This  application  set  out  what  was  the  understand- 
ing of  the  agent,  Cook,  and  Cardwell  at  that  time,  viz.,  that  Cook 
was  the  sole  owner  of  the  property.  It  was  forwarded  to  San  Fran- 
cisco, and  in  due  course  of  mail  was  received  by  the  Liverpool,  Lon- 
don &  Globe  Company's  agent  there.  The  risk  was  not  accepted  by 
that  company,  but  it  submitted  the  application  to  the  Lion  Company 
without  any  knowledge  of  it  on  the  part  of  Cook,  and  upon  this  ap- 
plication, thus  submitted,  the  Lion  Company  issued  its  policy  to  Cook, 
and  it  was  forwarded  through  the  Liverpool,  London  &  Globe  Com- 
pany to  Meredith,  the  latter  company's  agent  at  Folsom.  Cook  at  that 
time  was  absent,  and  Meredith  informed  Cardwell  of  the  arrival  of 
the  policy,  and  that  the  premium  on  it  ought  to  be  paid.  Thereupon 
Cardwell  paid  to  Meredith  for  Cook  the  amount  of  the  premium  for 
the  Lion  Company,  which  company  received  it.  This  wood  was  after 
that  time  burned,  with  500  other  cords  of  wood  which  Cook  had 
bought  from  Cardwell,  and  which  was  piled  near  that  first  purchased. 
An  adjuster  was  sent  up  to  Folsom  after  the  wood  was  destroyed  by 
fire,  to  look  into  the  matter.  Neither  he  nor  his  company  at  this  time 
seem  to  have  claimed  that  the  policy  thus  issued  to  Cook  was  void. 
Their  claim  appears  to  have  been  that  he  had  only  a  lien  upon  the 
wood  for  the  money  he  had  paid  Cardwell  for  it,  viz.,  the  sum  of 
$2,290 ;  that  he  was  not  the  sole  owner  of  the  wood ;  and  that  his  insur- 
able interest  amounted,  in  no  event,  to  more  than  the  sum  above 
stated.  It  also  appeared  that  after  the  insurance  policy  was  issued 
Cook  took  a  second  bill  of  sale  from  Cardwell,  including  the  1,500 
v.7p,no.l6— 50 
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cords  of  wood  first  sold  and  delivered,  and  the  500  last  sold,  and  that 
at  that  time  $550  of  the  $2,290  was  paid  Cardwell.  It  also  appears 
in  evidence  that  at  the  time  of  the  first  sale  it  was  agreed  in  writing 
between  Cook  and  Cardwell  that  the  former  would  sell  to  the  latter 
the  15,000  cords  of  wood  if,  by  a  certain  date,  Cardwell  paid  Cook 
the  sum  of  $1,800. 

The  whole  contract  in  writing  between  Cook  and  Cardwell,  com- 
prised in  both  the  bill  of  sale  and  the  agreement  contemporaneous  with 
it,  was  a  sale  with. the  privilege  to  repurchase  reserved  to  the  vendor. 
It  was  simply  in  effect  this:  that  Cardwell,  upon  paying  to  Cook 
within  a  certain  time,  and  that  but  a  brief  one,  a  certain  sum  of 
money,  might  repurchase  the  property,  or,  what  is  the  same  thing, 
divest  title  from  Cook,  which  had  by  the  sale  vested  in  him.  Haynie 
V.  Robertson,  58  Ala.  40,  and  cases  there  cited;  Hickman  v.  CantreU, 
9  Yerg.  172;  Magee  v.  Catching,  33  Miss.  673,  693.  It  was  not  a 
mortgage  or  a  pledge.  Jones,  Ch,  Mortg.  §  26.  In  this  case  the 
transaction  was  based,  it  is  true,  upon  a  previously  existing  debt,  and 
the  question  to  be  settled  is  whether  the  intention  of  the  parties  was 
to  cancel  that  debt  or  secure  it;  and  this,  again,  is  a  question  of  fact 
to  be  determined  by  the  negotiations  had  at  the  time,  and  the  sub- 
sequent acts  of  the  parties.  Jones,  Mortg.  §  326.  Here  a  debt  was 
paid,  and  no  claim  afterwards  made  for  it.  The  party  purchasing 
expressly  declared  that  he  would  not  take  a  mortgage,  but  must  have 
a  sale  of  the  property  to  himself.  A. bill  of  sale  was  written  and 
signed,  and  the  property  was  delivered  to  the  vendee  by  the  seller, 
and  taken  possession  of  by  him,  and  no  acts  of  ownership  have  since 
been  exercised  by  the  vendor  over  it;  he  having  the  privilege  con- 
ceded to  him  that  if  he  would  pay  at  a  certain  time  a  certain  price 
for  the  property  he  might  purchase  it,  and  that  was  the  full  extent 
of  his  rights,  and  the  title  to  the  wood  vested  in  Cook.  Jones,  Mortg. 
§  326;  Hoopes  v.  Bailey,  28  Miss.  328.  So.  that  when  Cook  signed 
the  application  which  was  made  out  by  Meredith,  and  described  him- 
self as  the  sole  owner  of  the  wood,  he  described  his  title  truthfully, 
and  committed  no  breach  of  warrant^y  as  to  the  policy  issued  by  the 
Lion  Insurance  Company.  The  plaintiff  did  nothing,  so  far  as  the  ap- 
plication was  concerned,  to  forfeit  the  policy,  even  conceding  that  it 
was  an  application  which  the  Lion  Company  might  justly  consider 
as  made  to  itself. 

But  it  is  said  Cook  cannot  recover  from  the  Lion  Company  any- 
thing more  than  the  amount  claimed  in  the  proof  of  loss,  viz.,  the 
sum  of  $2,290.  This  cannot  be  so.  It  sufficiently  appears,  although 
on  this  point  the  evidence  is  conflicting,  that  the  insurance  adjuster 
did  not  deal  fairly  with  Cook  in  getting  him  to  sign  and  swear  to  the 
proof  of  loss,  and  we  do  not  think  the  latter  should  be  bound  by  any 
such  statement.  When  an  adjuster  faithfully  and  fairly  obtains  an 
affidavit  of  loss  from  one  claiming  against  his  company,  it  is  to  be 
commended;  but  when  the  contrary  appears,  as  in  this  case,  the  party 
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thus  entrapped  should  not  be  bound  by  it  to  his  prejudice.  The 
Lion  Company  was  not  deceived  by  Cook  in  any  way;  he  stated  nothing 
that  affects  his  rights  untruthfully  to  it  or  its  agents,  either  verbally 
or  in  writing.  He  is  shown  to  have  been  the  sole  owner  of  the  prop- 
erty insured,  to  have  suffered  the  full  amount  of  the  loss  as  such 
owner,  and  through  no  fault  of  his. 

As  to  the  point  made,  that  the  question  asked  Meredith,  ''what  he 
knew  of  the  transaction,"  as  between  Cook  and  Card  well,  was  imma- 
terial, we  are  of  the  opinion  that  it,  and  the  evidence  he  gave  in  an- 
swer thereto,  were  admissible,  because  it  was  proper  that  all  the  nego- 
tiations had  at  the  time  the  bill  of  sale  was  made,  and  also  the  sub- 
sequent acts  of  the  parties  in' relation  thereto,  should  be  considered 
in  determining  the  question  of  fact  as  to  whether  the  intention  of  the 
parties  was  to  cancel  the  debt  or  secure  it.     Jones,  Mortg.  §  326. 

One  of  the  main  facts  to  be  determined  by  the  court  who  tried  the^ 
case,  a  jury  being  waived,  was  whether  the  bill  of  sale  represented 
an  absolute  sale  of  the  wood,  or  was  executed  for  security.  This  was 
a  question  to  be  decided  by  that  tribunal  on  a  preponderance  of  evi- 
dence, as  if  before  a  jury.  Perkins  v.  Eckert,  56  Cal.  400-404. 
The  court  having  determined  this  question  in  the  affirmative,  and  a 
conflict  of  evidence  on  the  point  appearing  to  exist,  the  judgment 
should  not  be  reversed. 

Upon  the  whole  case,  we  are  of  opinion  that  the  judgment  and  or- 
der denying  a  new  trial  should  be  affirmed. 

We  concur :     Searls,  C.  ;  Belcher,  C.  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opiniont 
the  judgment  and  order  are  affirmed. 


(67  Cal.  373)  ' 

Clanton  V.  Coward.     (No.  11,026.) 
Filed  August  26, 1885. 

1.  ExcKBSTVB  Vebdtct— Power  of  Codrt  as  to. 

^here  a  verdict  is  rendered  in  excess  of  the  amount  demanded  by  the  com- 
plaint, the  court  may,  before  entry  of  the  judgment,  allow  plaintiff  to  remit  the 
excess  and  to  take  judgment  for  the  amount  demanded. 

2.  Promissory  Note— Accommodation  Maker— Action  by. 

An  accommodation  maker  of  a  promissory  note,  who  signed  as  surety  only,  in 
an  action  to  recover  the  amount  paid  by  him  to  the  payee,  need  not  allege  or 
prove  that  he  paid  the  note  at  the  request  of  the  party' for  whose  accommoda- 
tion it  was  made.  The  law  raises  an  implied  promise  on  the  part  of  such  per- 
son to  reimburse  such  maker  paying  the  note,  and  suit  brought  is  sufficient  de- 
mand. 

3.  Appeax— Bill  of  Exckpt ions— Affidavits. 

Affidavits  not  contained  in  the  statement  or  bill  of  exceptions  cannot  be  con- 
sidered on  appeal. 

4.  Appeal— Vbkdtct— Conflict  of  Evidence. 

A  verdict  will  not  be  disturbed  on  appeal  where  there  is  a  substantial  con-> 
flict  in  the  evidence  on  the  points  essential  to  recovery. 
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CommisBioners'  decision. 

Depaitment  2.     Appeal  from  Superior  court,  county  of  Yolo. 

H.  Grant  and  R.  Clark,  for  appellant. 

Harding  d  Goin,  for  respondent. 

Searls,  G.  Action  on  a  promissory  note  made  by  plaintiff  and 
defendant.  Plaintiff  had  verdict  and  judgment.  The  promissory 
note  in  question  was  joint  and  several  in  form,  and  made  by  plaintiff 
and  defendant  to  one  A.  D.  Porter  for  $4,500  and  interest,  which  sum 
of  money  was  borrowed  from  Porter,  and  used  in  the  purchase  of  a 
marble-yard,  the  deed  for  which  was  taken  in  the  name  of  defendant. 
Plaintiff  and  defendant  were  engaged  as  partners  in  buying  and  sell- 
ing real  estate  in  Yolo  county,  the  former  furnishing  capital,  and  the 
latter  rendering  services  in  the  business  of  the  firm,  keeping,  or  caus- 
ing to  be  kept,  the  books  of  account  of  the  partnership  transactions. 
The  theory  of  plaintiff  is  that  the  purchase  of  the  marble-yard  was 
an  individual  transaction  on  the  part  of  defendant,  having  no  con- 
nection with  the  partnership  affairs,  and  that,  in  joining  with  defend- 
ant in  making  the  note  in  suit,  he  did  so  merely  to  accommodate  de- 
fendant, who  received  the  money  borrowed  to  his  own  use,  and  that 
he  (plaintiff)  having  paid  the  note,  he  is  entitled  to  recover  the  amount 
so  paid,  with  interest.  Defendant,  on  the  other  hand,  contends  that 
the  purchase  of  the  marble-yard  was  a  partnership  venture,  and  that 
the  money  was  borrowed  and  used,  and  the  note  given,  for  partner- 
ship purposes.  Plaintiff,  in  his  complaint,  demands  judgment  for 
the  amount  by  him  paid  on  the  note,  viz.,  $4,650.  The  jury  rendered 
a  verdict  in  favor  of  plaintiff  for  $4,972,  being  $322  in  excess  of  the 
sum  demanded  in  the  complaint.  Plaintiff  remitted  the  excess,  and 
took  judgment  for  the  $4,050.  After  the  entry  of  judgment,  defend- 
ant moved  to  set  aside  the  verdict  on  the  ground  that  it  is  not  within 
the  issues,  is  inconsistent  with  the  same,  and  in  excess  of  plaintiff^s 
demand,  which  motion  was  denied,  and  the  appeal  is  from  final  judg- 
ment, from  an  order  denying  a  motion  for  a  new  trial,  and  from  the 
order  refusing  to  set  aside  the  verdict. 

The  first  point  made  by  appellant  is  that  "the  verdict  is  noi  sus- 
tained by  the  evidence."  There  was  a  substantial  conflict  in  the  evi- 
dence on  every  point  essential  to  a  recovery,  and  upon  principle,  so 
well  settled  as  not  to  require  reference  to  the  large  number  of  cases 
in  which  the  doctrine  has  been  held,  we  are  not  at  liberty  to  inter- 
fere with  the  verdict  of  the  jury  on  that  ground. 

The  second  point  is  that  "the  court  should  have  set  aside  the  ver- 
dict on  defendant's  motion,  because  the. same  was  outside  of  the  is- 
sues made  by  the  pleadings,  and  should  have  ordered  an  accounting.** 
It  appears  in  the  record  that  plaintiff  was  permitted  by  the  court  to 
remit  from  the  verdict  the  excess  over  and  above  the  amount  de- 
manded in  the  complaint,  and  that  this  action  was  excepted  to,  by  ap- 
pellant. We  think  the  course  pursued  was  not  without  warrant.  The 
court  may  disregard  the  action  of  a  jury  in  finding  as  to  facts  not  put 
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in  issue  by  the  pleadings.  Pierce  v.  Schaden,  62  Cal.  285.  Had  the 
jadgment  been  entered  for  the  amount  of  the  verdict  it  would  have 
been  cause  for  granting  a  new  trial,  but  even  then  the  court  might 
have  denied  the  motion,  on  condition  that  plaintiff  remit  the  excess. 
Chapin  v.  Bourne^  8  Cal.  294;  Harrison  v.  Peahody,  34  Cal.  178; 
Dreyfous  v.  Adams,  48  Cal.  131;  Orr  v.  Hopkins,  3  Pao.  Rep.  61. 
What  the  court  could  do  in  this  respect  on  motion  for  new  trial,  it 
could  do  on  motion  of  plaintiff  before  the  entry  of  judgment.  It  was 
not  necessary  for  the  plaintiff  to  aver  in  his  complaint  or  prove  that 
he  paid  the  note  at  the  request  of  defendant.  It  is  a  sufficient  an- 
swer to  this  to  say  that  the  complaint  avers  that  the  plaintiff  signed 
the  note  as  surety  only,  and  for  the  accommodation  of  the  defendant. 
By  these  words  the  request  was  sufficiently  averred.  Upon  such  pay- 
ment being  made,  if  the  note  was  given  as  evidence  of  a  debt  due 
from  defendant  to  the  payee,  the  law  casts  a  liability  for  repayment 
upon  defendant,  and  raises  an  implied  promise  on  his  part  to  reim- 
burse plaintiff,  and  suit  brought  was  a  sufficient  demand. 

The  authorities  cited  by  the  learned  counsel  for  appellant  from  2 
Greenl.  Ev.  §§  113, 114,  relate  to  cases  where  a  party  pays,  lays  out, 
and  expends  money  for  the  benefit  of  another,  without  being  legally 
bound  so  to  do,  in  which  cases  a  request  must  be  averred.  No  order 
for  an  accounting  was  proper  in  the  ease.  The  answer  is  not  framed 
with  any  such  view,  and  defendant  does  not  ask  for  an  accounting 
therein.  Defendant  claimed  the  note  to  be  a  partnership  liability. 
If  correct  in  this,  he  was  entitled  to  a  verdict*  But  the  jury  found 
against  him  on  the  issue,  as  they  did  also  on  the  defense  of  accord 
and  satisfaction.  The  affidavit  purporting  to  be  that  of  3.  W.  Hutch- 
ins,  foreman  of  the  jury  who  tried  the  cause,  cannot  be  considered, 
as  it  forms  no  part  of  the  record,  not  having  been  embodied  in  any 
statement  or  bill  of  exceptions. 

The  judgment  of  the  court  below,  and  the  orders  denying  the  mo- 
tion for  new  trial  and  refusing  to  set  aside  the  yerdict,  should  be 
affirmed. 

We  concur  r     Belcher,  C.  C.  ;   Footb,  C. 

By  the  CouBT.  For  the  reasons  given  in  the  foregoing  opiukion 
the  judgment  and  order  are  affirmed. 
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(2  Cal.  Unrep.  519) 

People  v.  Munn.     (No.  20,068.) 

Filed  August  26,  1885. 

1.  Criminal  Law— Refcisal  to  Give  Instructions  not  Based  on  Evidbnor. 

Tlie  refusal  of  a  court  to  give  instructions  on  the  law  of  self-defense,  and  as 
to  excusable  homicide  by  accident  or  misfortune,  in  sudden  combat,  in  a 
prosecution  for  murder,  is  not  error,  if  there  is  no  evidence  on  which  to  rest 
such  a  defense. 

2.  Mqrder — Evidence  of  Character  of  Deceased. 

in  a  prosecution  for  murder  evidence  is  not  admissible  on  the  part  of  defend- 
ant as  to  the  character  of  deceased  for  peace  and  quietness. 

3.  Same— Testimony  of  Medical  Expert. 

In  prosecution  for  murder,  where  the  theory  of  the  prosecution  is  that  a  blow 
struck  by  defendant  with  his  fist  caused  the  death,  testimony  of  the  medical 
expert  is  admissible  as  to  whether,  in  his  opinion,  a  blow  from  a  man'sfist  could 
have  produced  the  fracture  which  caused  the  death  of  deceased. 

In  bank.  Appeal  from  superior  coart,  county  of  Stanislaus.  On 
the  trial  of  defendant  for  murder,  his  counsel  asked  the  court  to  in- 
struct the  jury  on  the  law  of  self-defense,  and  of  excusable  homicide 
by  reason  of  accident  or  misfortune,  upon  sudden  combat.  The  in- 
struction was  refused,  because  there  was  no  evidence  on  which  such 
defense  could  rest.  Evidence  offered  by  defendant  as  to  the  charactei 
of  deceased  for  peace  and  quietness  was  also  excluded.  A  medical 
gentleman  was  asked  by  the  prosecution  whether,  in  his  opinion,  a  blow 
of  a  man's  fist  could  have  caused  the  fracture  in  decedent's  skulL 
The  witness  answered  that  it  was  very  probable. 

Wright  d  Hazen,  for  appellant. 

The  Attorney  General,  for  respondent. 

By  thb  Court.  In  this  cause  we  have  considered  the  points  made 
on  behalf  of  defendant,  and  find  no  error  in  the  rulings  of  the  court  in 
regard  to  any  one  of  them.     Judgment  and  order  aifirmed. 


(67  Cal.  378) 

People  v.  O'Neil.     (No.  20,073.) 
Filed  August  26,  1885. 

1.  Homicide— Degrbbb  op  Crime— Instructions. 

On  a  trial  for  homicide,  resulting  in  a  conviction  of  murder  in  the  first  de- 
gree, an  erroneous  instruction  as  to  whether  a  homicide,  committed  without 
deliberation,  is  murder  in  the  second  degree  or  manslaughter  is  not  prejudicial 
to  the  defendant,  and  therefore  no  ground  for  reversal. 

2.  Trial  for  Murder — Defendant  Witness  in  His  Own  Behalf  —  Instruc- 

tions. 

The  court,  on  a  trial  for  murder,  may  instruct  the  jury  that  in  giving  effect 
to  evidence  of  the  defendant,  where  he  testifies  in  his  own  behalf,  they  should 
consider  the  relation  and  situation  under  which  he  gives  his  evidence,  the  effect 
of  the  result  of  the  trial  on  him,  and  the  temptations  which  would  influence 
his  testimony,  and  the  consequent  weight  to  be  given  thereto. 

3.  New  Trial — EvroENCK  of  Insanity. 

The  evidence  of  defendant's  insanity,  which  was  the  ground  for  the  motioB 
for  a  new  trial,  ?ield  insufiicient. 

In  bank.     Appeal  from  superior  court,  Sierra  county. 
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M.  Farley^  for  appellant. 

Thi  Attorney  General,  for  respondent. 

Morrison,  G.  J.  The  defendant  was  tried  and  convicted  of  the 
crime  of  murder  in  the  first  degree,  and  sentenced  to  be  hanged.  The 
first  point  made  on  his  behalf  on  the  appeal  is  that  the  court  erred 
in  giving  the  jury  the  following  instruction : 

**The  unlawful  killing  must  be  with  the  clear  intent  to  take  life,  in  order 
to  constitute  murder  in  the  first  degree.  It  must  be  formed  upon  a  pre-exist- 
ing reflection*  and  not  upon  a  sudden  heat  of  passion  sufficient  to  preclude 
the  idea  of  deliberation;  for  when  there  is  a  want  of  deliberation  it  is  murder 
in  the  second  degree.  ** 

The  criticism  on  the  foregoing  instruction  is  on  the  latter  part  of 
it;  that  is  to  say,  it  is  claimed  that  the  court  erred  in  telling  the  jury 
that  *'when  there  is  a  want  of  deliberation  it  is  murder  in  the  second 
degree,"  as  the  crime,  under  such  circumstances,  might  amount  to 
manslaughter  only,  and  not  to  murder  in  the  second  degree.  But 
conceding,  for  the  purpose  of  the  argument,  that  the  instruction  was 
erroneous  in  the  concluding  part  of  it,  the  defendant  was  not  preju- 
diced thereby,  as  the  verdict  of  the  jury  was  for  murder  in  the  first  de- 
gree. It  matters  not,  therefore,  in  the  present  case,  whether  a  homi- 
cide committed  without  deliberation  is  murder  in  the  second  degree 
or  manslaughter  only.     People  v.  Stmft,  5  Pac.  Ebp.  605. 

The  next  alleged  error  complained  of  is  that  the  court  erred  in 
giving  the  following  instruction: 

"The  defendant  has  offered  himself  as  a  witness  on  his  own  behalf  on  this 
trial,  and  in  considering  the  weight  and  effect  to  be  given  his  evidence,  in  ad- 
dition to  noticing  his  manner,  and  the  probability  of  his  statements,  taken  in 
connection  with  the  evidence  in  the  cause,  you  should  consider  his  relation, 
and  the  situation  under  which  he  gives  his  testimony,  the  consequences  to 
\\\m  from  the  result  of  this  trial,  and  all  the  inducements  and  temptations 
which  would  ordinarily  influence  a  person  in  his  situation.  You  should  care- 
fully determine  the  amount  of  credibility  to  which  he  is  entitled.  If  con- 
vincing, and  carrying  with  it  a  belief  in  its  truth,  act  upon  it;  if  not,  you 
have  a  right  to  reject  it." 

The  foregoing  instruction,  or  one  to  the  same  effect,  has  been  con- 
sidered  and  approved  in  several  cases;  one  as  early  as  People  v. 
Croniny  34  Cal.  195,  and  another  as  late  as  People  v.  Morroiv,  60  Cal. 
147.  But,  independent  of  any  authoritative  decision  on  the  point,  we 
think  the  instruction  correct  in  principle.  As  was  said  by  the  court  in 
the  case  of  People  v.  Morrow: 

"It  is  only  by  virtue  of  a  provision  of  the  Code  that  he  [the  defendant]  is 
permitted  to  testify  at  all,  and  it  is  manifest  that  he  labors  under  the  strongest 
temptation  to  whicli  any  witness  could  be  subjected."     60  Cal.  147. 

There  is  but  one  other  point  in  the  case  deserving  of  notice,  and 
that  is  that  the  court  should  have  granted  a  new  trial  on  the  ground 
of  newly-discovered  evidence.  This  alleged  new  evidence  consists  of 
letters  written  by  the  defendant  since  the  homicide,  and  a  letter  writ- 
ten by  the  sheriff  of  Sierra  county.     It  is  claimed  that  this  evidence 
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tends  to, establish  the  insanity  of  the  defendant;  and  it  is  trae  that 
the  defendant's  letters  are  very  incoherent,  and  the  sheriff  expresses 
the  opinion  that  the  defendant  is  not  insane,  bat  is  of  weak  mind. 
We  do  not  think  that  these  letters  by  any  means  establish  the  in- 
sanity  of  the  defendant,  or  that  they  constituted  legal  ground  for 
granting  him  a  new  trial.  No  evidence  was  introduced  on  the  trial 
tending  to  establish  the  insanity  of  the  defendant,  and  that  question 
was  not  properly  before  the  court.  The  defendant  was  examined  at 
great  length  as  a  witness  in  the  case,  and  there  is  nothing  in  his  evi- 
dence to  indicate  to  the  court  that  he  was  insane,  or  to  make  it  the 
duty  of  the  court  to  try  the  question  of  his  sanity  under  section  136& 
of  the  Penal  Code. 

Judgment  and  order  affirmed. 

We  concur:     Myrick,  J,;  Thornton,  J.;  McKinstry,  J. ;  Ross,  J. 

(2  Cal.  Unrep.  629) 

DoRLAND  V.  Bernal.     (No.  7,204.) 
Filed  August  28, 1885. 

Rbmittitur— Motion  to  IIbcall  to  Correct  Brrorb. 

A  motion  to  recall  a  remittitur  to  enable  an  examination  and  correction  of 
errors  of  the  court  below,  since  the  remittitur  went  down,  is  not  a  proper  way 
to  reach  such  errors,  and  the  motion  will  be  denied. 

Department  2.  Motion  to  correct  remittitur  to  the  superior  court,, 
city  and  county  of  San  Francisco. 

Moses  O.  Cobb,  for  appellant. 

Charles  H.  Parker,  for  respondent. 

By  thb  Court.  This  is  a  motion  to  recall  a  remittitur,  to  the  end 
that  the  proceedings  of  the  court  below,  had  since  the  remittitur  went 
down,  may  be  examined,  and  certain  alleged  errors  corrected.  If  any 
errors  have  been  committed,  the  way  now  proposed  by  the  mover  ia 
not  the  proper  way  for  reaching  them.     Motion  denied. 
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(31  Kan.  61j  — — 

Wilson  and  others  v.  Eistleb. 
Filed  tSeptember  1, 1885. 
PsACTiCB—AppBAii— Motion  i^r  New  Triai/— Excbptions. 

Error  from  Mitchell  county. 

A.  O.  Mead  and  Holt  d  Hicks,  for  plaintiffs  in  error. 

A.  H.  EUis  and  Young  d  Scott,  for  defendant  in  error. 

Per  Gubiam.  Action  by  Joseph  B.  Kistler  against  Henry  C.  Wil- 
son and  George  W.  Jones,  commenced  May  14, 1888,  to  recover  |300, 
with  interest  from  July  24, 1880,  at  the  rate  of  7  per  cent,  per  annum. 
Trial  had  at  the  June  term  of  the  court  for  1884.  The  jury  retnmed 
a  verdict  on  June  20,  1884,  in  favor  of  the  plaintiff,  for  1335.13; 
judgment  rendered  the  same  day,  upon  the  verdict,  in  favor  of  the 
plaintiff.  A  motion  for  a  new  trial  was  filed  by  plaintiffs  in  error 
(defendants  below)  on  June  23,  1884.  The  record  does  not  show  that 
this  motion  has  ever  been  passed  upon,  or  has  ever  been  presented 
to  the  trial  court  for  any  action  whatever.  Defendants  below  (plain- 
tiffs in  error)  have  filed  their  petition  in  this  court  for  a  review  and 
reversal  of  the  judgment  of  the  trial  court.  All  of  the  alleged  errors 
complained  of  in  the  briefs  are  those  only  which  occurred  upon  the 
trial.  As  the  motion  for  a  new  trial  has  never  been  overruled,  or 
any  exception  taken  to  the  action  of  the  court  concerning  the  motion 
for  a  new  trial,  the  judgment  of  the  district  court  must  be  affirmed, 
upon  the  authority  of  the  following  cases :  Ferguson  v.  Graves,  12 
Kan.  39;  Nesbit  v.  Hines,  17  Kan.  316.  With  this  conclusion,  we 
deem  it  unnecessary  to  say  anything  regarding  the  motion  to  dismiss 
which  has  been  filed  by  defendant  in  error,  (plaintiff  below.) 


(34  Kan.  62) 

PiPEB  and  another  v.  Thompson,  a  Minor,  etc.,  and  others. 
Filed  September  2,  1885. 
Practice— Bill  of  Exceptions— Case  Made. 

Error  from  Marshall  county. 

B.  Oiltner,  for  plaintiffs  in  error. 

W.  W.  Guthrie  and  John  A,  Broughten,  for  defendants  in  error. 

Per  Curiam.  This  case  is  before  us  solely  upon  a  bill  of  excep- 
tions. There  is  no  case  made  and  no  certified  transcript.  The  cer- 
tificate to  the  record  is  as  follows : 

The  State  of  Kanjtas,  Twelfth  Jiidicial  District,  Marshall  County — ss, :  I, 
.Joseph  M.  Patterson,  clerk  of  the  district  court  of  the  Twelfth  judicial  dis- 
trict of  the  state  of  Kansas,  sitting  within  and  for  the  county  aforesaid,  and 
custodian  of  the  records  thereof,  hereby  certify  the  above  and  foregoing  to  be 
a  true,  full,  and  complete  copy  of  bill  of  exceptions  in  cause  wherein  E.  D. 
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Thompson  et  al.  are  plaintiffs,  and  A.  J.  Piper  and  Helen  E.  Piper  are  defend- 
ants, in  the  therein  entitled  cause,  as  the  same  remains  on  file  in  my  ofiice. 
Witness  my  hand,  and  the  seal  of  said  court,  affixed  at  my  office  in  Marys- 
ville,  this,  the  fourth,  day  of  April  A.  D.  1885. 

George  Thomas, 
[Seal.]  Clerk  of  District  Court. 

By  N.  B.  Garden,  Deputy. 

Within  the  authority  of  Whitney  v.  Harris,  21  Kan.  96,  and  Sku- 
maker  v.  O'Brien,  19  Kan.  476,  the  judgment  mast  be  affirmed. 
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Cunningham  v.  Union  Pao.  Ry.  Co. 

Filed  August  25,  1885. 

1.  EviDENCB— Demurrer  to — When  Pkoper. 

When  there  Is  a  total  defect  of  evidence  as  to  any  essential  fact,  the  case 
should  be  withdrawn  from  the  consideration  of  the  jury.  When,  however, 
the  evidence  introduced  has  a  legal  tendency  to  make  out  a  proper  case  in  all 
its  parts,  it  should  be  submitted  to  the  jury,  whose  province  it  is  to  consider  and 
determine  its  tendency  and  weight. 

2.  Samb— Display  op  Injured  Limb  to  Jury  m  Action  upon  thb  Injury. 

.In  an  action  for  damages  for  injuries  received  through  defendant's  negli- 
gence, it  is  not  error  to  permit  the  plaintiff  to  exhibit  to  the  jury  an  injured 
limb 

3.  Master  and  Servant— Negligence  of  Fellow -Servant— Defective  Ma- 

CHrNERY. 

Where  it  is  the  duty  of  the  master  to  furnish  sound  material  and  machinery, 
and  defective  machinery  causes  an  injury  to  the  servant,  the  rule  which  exempts 
the  master  from  liability  for  injury  to  a  servant  through  the  negligence  of  a 
fellow-servant  does  not  apply. ^ 

4.  Action   for   DAiiAGBs — Negligence  —  Qbnbral   Allegation — Scope  of 

Proof. 

Under  a  general  allegation  of  negligence,  the  circumstances  constituting  it 
may  be  proved,  even  though  other  circumstances  particularly  specified  in  tlie 
complaint  are  un proven. 

5.  Same  — Neglect  to  Keep  Premises  in  Repair — Presumption  from  Acci- 

dent. 

Whenever  it  is  a  defendant's  duty  to  keep  premises  in  a  proper  condition  as 
respects  persons  passing,  and  these  are  out  of  condition  and  an  accident  hap- 
pens, it  is  incumbent,  upon  the  defendant  to  show  that  he  used  that  degree  of 
care  and  diligence  which  he  was  bound  to  use ;  and  the  absence  of  that  care 
may  fairly  be  presumed  from  the  fact  that  there  was  the  defect  from  which  the 
accident  had  arisen. 

6.  Charge  to  Jury— Discretion  of  Court  after  Exhaustive  Instruction. 

When  the  charge  given  to  the  jury  by  the  court  covers  the  entire  case,  and 
submits  it  properly  to  the  jury,  the  court  may  refuse  to  instruct  further. 

Appeal  from  Third  district  court. 

Sheeks  d  Rawlins,  for  plaintiff. 

Williams  d  Young,  for  defendant. 

Powers,  J.  The  defendant  and  appellant  is  the  owner  of  a  coal 
mine  in  Summit  county,  known  as  the  "Grass  Creek  Coal  Mine,"  which 
it  was  working  in  February,  1882.  On  that  date  the  plaintiff  was  in 
the  defendant's  employ  as  a  coal  miner,  and  in  order  for  him  to  p;et 
to  his  work  he  was  compelled  to  pass  through  a  drift  or  gangway. 
The  plaintiff  claims  that  this  drift  or  gangway  was  carelessly  con- 
structed by  the  defendant  and  that  the  defendant  had  negligently 
failed  to  secure  the  sides,  roof,  and  pillars  by  timber  or  otherwise,  and 
that  it  was  unsafe,  which  fact  was  known  to  defendant.  The  defend- 
ant in  its  answer  denies  all  this. 

iSee  McGee  v.  Boston  Cordage  Co.  1  N.  E.  Rep.  745,  and  note. 
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On  the  trial  in  the  court  helow  the  plaintiff  secured  a  verdict  of 
|5,000,  and  the  case  is  brought  here  for  review  on  appeal  from  the 
judgment.  The  testimony  on  the  part  of  the  plaintiff  tended  to  show 
that  the  mine  in  question  is  run  down  upon  an  incline  of  30  or  35 
degrees.  That  after  the  incline  runs  down  200  feet  the  first  level  is 
reached,  from  which  gangways  extend  east  and  west ;  200  feet  further 
down  the  second  level  is  reached,  with  similar  gangways.  In  Febru- 
ary, 1882,  the  east  gangway  on  the  second  level  extended  about  1,000 
feet.  Along  this  gangway  are  rooms  which  are  numbered.  The  gang- 
way is  about  10  feet  high  and  about  11  feet  wide.  Just  previous  to 
February,  1882,  the  plaintiff  had  been  assigned  to  work  as  a  miner 
in  one  of  the  rooms  of  the  east  gangway.  The  foreman  gave  him 
work  to  perform,  and  he  was  paid  by  the  yard  for  mining  the  coal.  On 
the  last  day  of  January  plaintiff  had  completed  his  job,  and  on  the 
evening  of  February  1st  he  went  down  for  the  double  purpose  of  see- 
ing his  work  measured  and  of  obtaining  a  new  job.  Feeling  tired 
from  taking  down  some  heavy  drills,  he  sat  down  with  two  others  to 
rest  by  the  mouth  of  the  room  in  which  he  bad  been  at  work,  with  his 
back  against  a  pillar.  A  large  quantity  of  coal  fell  on  him  from  the 
pillar,  which  crushed  his  leg  and  badly  injured  his  spine.  The  testi- 
mony also  tended  to  show  that  if  the  gangway  had  been  protected  by 
timbers  the  accident  would  not  have  happened,  and  that  the  fact  that 
it  was  dangerous  could  have  been  ascertained  by  the  defendant.  The 
plaintiff  had  no  knowledge  that  the  gangway  was  unsafe,  and  he  tes- 
tified that  in  coal  mines  the  miners  rely  upon  the  company  to  make 
the  gangway  safe.  It  appears  that  the  company  was  engaged  in 
''robbing"  the  pillars  that  supported  the  roof;  that  is,  taking  coal 
from  the  pillars.  The  side  of  the  mine  where  the  plaintiff  was  work- 
ing was  undergoing  what  is  called  a  ''crush."  The  weight  of  the  roof 
was  crushing  the  pillars.  It  is  usual  to  leave  the  pillars  about  one- 
half, — that  is,  the  pillars  are  left  the  same  size  as  the  entrance  be- 
tween ;  but  in  this  mine  the  pillars  had  been  robbed  until  they  were  but 
little  more  than  one- third. 

The  defendant  claimed  that  everything  had  been  done  that  was  re- 
quired to  make  the  mine  safe ;  that  the  mine  had  been  managed  with 
care,  and  fully  inspected  day  by  day. 

1.  The  first  point  made  by  the  learned  counsel  for  the  defendant 
is  that  the  evidence  is  insufficient  to  justify  the  verdict;  that  no 
negligence  was  shown  on  the  part  of  the  defendant.  There  is  evi- 
dence, as  in  the  record,  tending  to  show  that  if  the  walls  had  been 
timbered  the  accident  would  not  have  occurred,  and  that  if  the  .de- 
fendant had  exercised  reasonable  diligence  he  would  ha^e  discovered 
that  the  roof  was  unsafe.  The  accident  occurred  in  a  gangway,  used 
as  a  highway  in  going  to  and  from  the  workings  of  the  mine,  and  as 
a  place  of  resort  for  safety  when  blasts  were  made.  The  plain- 
tiff had  nothing  to  do  with  inspecting  the  gangway.  The  testimony 
on  the  part  of  the  plaintiff  shows  that  it  was  the  duty  of  the  defend- 
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iant  to  see  that  it  was  safe.  The  fact  of  the  coal  falling  in  the  man- 
ner it  did, — a  thing  not  ordinarily  happening,  as  the  record  shows,  if 
reasonable  diligence  is  employed  in  inspecting  and  keeping  the  gang- 
way safe, — would  raise  a  presumption  of  negligence  on  the  part  of  the 
defendant.  Whenever  it  is  a  defendant's  duty  to  keep  premises  in 
a  proper  condition,  as  it  respects  persons  passing,  and  these  are  out 
of  condition,  and  an  accident  happens,  it  is  incumbent  upon  the  de- 
fendant to  show  that  he  used  that  reasonable  care  and  diligence  which 
he  was  bound  to  use;  and  the  absence  of  that  care  may  fairly  be  pre- 
sumed from  the  fact  that  there  was  the  defect  from  which  the  acci- 
dent had  arisen.  Kearney  v.  London  B,  dt  8.  C.  Ry.  Co.  L.  R.  6  Q.  B. 
411;  L.  E.  6  Q.  B.  759;  Byrne  v.  Boadle,  2  Hurl.  &  C,  722;  Gee  v. 
Metropolitan  Ry.  Co.  L.  R.  8  Q.  B.  161;  Edgerton  v.  New  York  dt  H. 
R.  Co.  39  N.  Y.  227;  Curtis  v.  Rochester  d  8.  R'.  Co.  18  N.  Y.  534; 
Mullen  V.  St.  John,  57  N.  Y.  570;  Roberts  v.  Johnson,  58  N.  Y.  613; 
Seybolt  v.  Railroad  Co.  47  Amer.  Eep.  75;  Feital  v.  Railroad  Co.  12 
Amer.  Eep.  720;  Oray  v.  Boston  Gas-light  Co.  19  Amer.  Eep.  324. 

But  in  this  case  there  is  evidence  from  which  negligence  upon  the 
part  of  the  defendant  might  be  inferred.  At  least  there  was  sufficient 
to  submit  to  the  jury.  The  coal  which  fell  had  been  left  overhanging 
the  gangway  some  three  feet.  This  the  foreman  of  the  mine  knew, 
but  he  took  no  steps  to  remove  it,  or  to  protect  it  by  timbers.  He  was 
aware  that  coal  hanging  from  the  roof,  though  it  might  seem  safe 
one  moment,  was  liable  to  fall  the  next.  It  was  his  business  to  re- 
port the  condition  of  the  mine  from  day  to  day  to  the  superintendent, 
and  it  will  be  presumed  that  he  did  his  duty.  It  was  therefore  proper 
for  the  jury,  in  view  of  all  the  facts,  to  find  whether  the  defendant 
had  been  negligent  or  not.  Under  our  system  of  jurisprudence  it  is 
the  province  of  the  jury  to  pass  upon  the  facts.  It  is  not  only  their 
privilege,  but  their  right,  to  judge  of  the  sufficiency  of  the  evidence 
introduced,  to  establish  any  one  or  more  facts  in  the  case  on  trial. 
The  credibility  of  the  witnesses,  the  strength  of  their  testimony,  its 
tendency,  and  the  proper  weight  to  be  given  it  are  matters  peculiarly 
within  their  province.  The  law  has  constituted  them  the  proper  tri- 
bunal for  the  determination  of  such  questions.  To  take  from  them 
this  right  is  but  usurping  a  power  not  given.  The  jury  should  be  left 
entirely  free  to  act  according  to  their  own  judgment.  When  there  is 
a  total  defect  of  evidence  as  to  any  essential  fact,  or  a  spark,-->a  ^'scin- 
tilia,**  as  it  is  termed, — the  case  should  be  withdrawn  from  the  consid- 
deration  of  the  jury.  Where,  however,  the  evidence  introduced  has 
a  legal  tendency  to  make  out  a  proper  case,  in  all  its  parts,  then,  al- 
though it  may,  in  the  opinion  of  the  trial  court,  or  the  appellate  court, 
be  slightly  inconclusive,  and  far  from  satisfactory,  yet  it  should  be 
submitted  to  the  jury,  whose  proper  province  it  is  to  consider  and 
determine  its  tendency  and  weight.  Conely  v.  McDonald,  40  Mich. 
158;  Ryder  v.  Wombtvell,  L.  E.  4  Exch.  38;  Commissioners  v.  Clark, 
94  U.  S.  284;  8chnchardt  v.  Aliens,  1  Wall.  369;  Drakely  v.  Gregg, 
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8  Wall.  268;  Hickman  v.  Jones^  9  Wall.  201 ;  Insurance  Co.  v.  Rodel, 
95  U.  S.  238;  Kelly  y.Hendrie,  26  Mich.  256;  Blackwood  v.  Brown, 
32  Mich.  107. 

2.  The  nest  point  made  by  the  respondent  is  that  the  plaintijBF.was 
guilty  of  contributory  negligence  in  sitting  down  where  he  did  in  the 
mine.  It  is  conceded  that  he  had  a  right  to  pass  along  the  gangway 
in  the  ordinary  course  of  business,  but  it  is  contended  that  he  had  no 
right  to  lounge  there.  It  will  be  remembered  that  the  plaintiff  had 
come  down  into  the  mine  for  a  double  purpose, — First,  to  have  his  work 
measured;  e^ud,  second,  to  secure  a  new  job.  He  had  reached  the 
mouth  of  the  room  where  he  had  been  at  work,  and  sat  down  to  await 
the  arrival  of  the  foreman.  He  was  there  on  legitimate  business,  and 
he  had  a  right  to  sit  down  and  wait.  The  gangway  was  supposed  to 
be  kept  safe  by  ib^  company.  He  was  unaware  of  any  defect  in  it, 
and  we  do  not  think  such  negligence  was  shown  on  his  part  as  to  bar 
his  recovery.  The  most  that  can  be  said  is  that  reasonable  minds 
might  differ  as  to  whether  he  was  negligent  or  not,  and  the  question 
would  therefore  have  to  be  determined  by  the  jury. 

3.  The  court  below  permitted  the  plaintiff  to  exhibit  the  injured 
foot  to  the  jury,  and  this  is  alleged  to  be  an  error.  While,  of  course., 
the  trial  court  should  be  careful  and  not  allow  improper  matters  to  be 
brought  to  the  attention  of  the  jury,  the  exhibition  of  the  injured  foot 
can  hardly  be  called  improper;  for,  as  was  said  in  the  case  of  Mulhado 
v.  Railroad  Co.  30  N.  Y.  370,— 

''Such  exhibition  certainly  tended  to  make  the  description  of  the  injury  more 
intelligible,  and  it  cannot  be  supposed*  that  it  could  have  had  any  undue  in- 
fluence upon  the  feelings  or  sympathies  of  the  jury.  As  well  might  it  be 
contended  that  a  man  who  had  lost  an  arm  or  a  leg  by  a  similar  injury  should 
not  be  permitted  to  appear  before  a  jury  and  testify  in  relation  to  it,  lest 
thereby  their  feelings  might  be  influenced,  and,  under  the  undue  excitement 
created  thereby,  they  might  do  injustice.  We  cannoi;  assume  that  any  such 
consequences  will  follow  such  a  course  of  examination,  and  we  cannot  per- 
ceive that  it  wjis  objectionable  in  the  present  instance."  See  Whart.  Ev.  8 
346. 

4.  Another  point  made  is  that  if  negligence  was  the  cause  of  the  in- 
jury it  was  the  negligence  of  the  foreman,  a  fellow-servant  of  the 
plaintiff.  The  foreman  had  the  entire  charge  and  superintendence 
of  the  mine  underground.  Notice  to  him  was  notice  to  the  company, 
and  his  neglect  was  the  neglect  of  the  company.  Brabbits  v.  Chi- 
cago, etc.,  Ry.  Co.  38  Wis.  289;  Malone  v.  Hathaway,  64  N.  Y.  5- 
9 ;  Mullein  v.  Philadelphia,  etc.,  R.  Co.  78  Pa.  St.  25;  Ho/nagle  v.  New 
York  Cent,,  etc.,  R.  Co.  55  N.  Y.  608.  The  testimony  shows  that  it  was 
the  duty  of  the  defendant  to  keep  the  gangway  safe ;  that  the  plain- 
tiff bad  nothing  to  do  with  the  gangway;  and  that  he  was  unaware  of 
the  existence  of  the  overhanging  coal.  It  being  the  defendant's  duty 
to  exercise  reasonable  diligence  in  keeping  the  gangway  in  a  safe 
condition,  it  could  not  absolve  itself  of  that  duty  by  delegating  it  to 
others.     Cooley,  Torts,  549,  557,  660;  Hough  v.  Railway  Co.  100 
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U.  S.  213 ;  Corcoran  v.  Holbrook,  59  N.  Y.  517;  Holden  v.  Fitchburg 
R.  Co.  37  Amer.  Eep.  343,  348,  349;  Indianapolis,  etc.,  R.  Co.  v. 
Flanigan,  77  111.  365;  Chicago  d:  I.  R.  Co.  v.  Russell,  33  Amer.  Rep. 
54.  This  point  was  very  carefully  considered  by  this  court  in  the 
case  of  Bowers  v.  Union  Pac.R.  Co.,  ante,  251,  decided  at  the  January 
term,  1885,  and  it  was  there  held  that  when  it  is  the  duty  of  a  master 
to  furnish  sound  material  and  machinery,  and  defective  machinery 
causes  an  injury  to  a  servant,  the  rule  which  exempts  the  master 
from  liability  from  injury  to  a  servant,  caused  by  the  negligence  of  a 
fellow-servant,  does  not  apply.  The  negligence  is  that  of  the  com- 
pany and  not  of  a  fellow-servant.  The  principle  thus  laid  down  ap- 
plies with  equal  force  to  the  case  at  bar.  S^e,  also,  Trask  v.  Call- 
fornia  S.  R.  Co.  63  Cal.  96;  Beeson  v.  Green  Mountain  O.  M.  Co.  57 
Cal.  20.  For  the  court,  under  the  facts  of  this  case,  to  have  charged 
the  jury,  as  requested  by  the  defendant,  that  if  the  accident  was  oc- 
casioned by  the  negligence  of  the  foreman  the  plaintiff  could  not  re- 
cover, would  have  been  error.  Chicago,  M.  dt  St.  P.  Ry.  v.  Ross,  112 
U.  S.  377;  S.  C.  5  Sup.  Ct.  Eep.  184;  Moon's  AdmW  v.  Railroad  Co. 
49  Amer.  Eep.  401;  Railroad  Co.  v.  Swanson,  Id.  718. 

5.  The  plaintiff's  complaint  alleges  that  '^the  defendant  so  negli- 
gently and  carelessly  dug,  constructed,  and  kept  said  gangway,  by  its 
negligent  failure  to  timber  or  otherwise  secure  the  sides,  roof,  walls, 
and  pillars,  or  supports  thereof,  that  the  same  was,  at  the  time  of  the 
injury  hereinafter  mentioned,  dangerous  and  unsafe,  all  of  which  the 
defendant  then  and  there  knew,  and  of  which  plaintiff  was  then  and 
there  ignorant."  The  defendant  argues  that,  under  this  allegation, 
the  court  permitted  the  plaintiff  to  show  that  the  cause  of  the  acci- 
dent was  the  stripping  of  the  pillars,  which  so  weakened  the  support 
that  there  was  a  general  "crush"  in  that  part  of  the  mine  which 
caused  the  injury.  This  testimony,  the  defendant  claims,  was  im- 
properly admitted  under  the  pleadings.  The  answer  to  this  is  that 
if  the  plaintiff  could  show  that  the  pillars  were  insufficient  to  support 
the  weight  upon  them,  then  it  became  the  duty  of  the  defendant  to 
do  what  a  prudent  man  would  do, — proceed  to  timber  the  walls  and 
roof.  Besides,  under  a  general  allegation  of  negligence,  the  circum- 
stances constituting  it  may  be  proved,  even  though  other  circum- 
stances particularly  specified  in  the  complaint  are  unproved.  Abb. 
Tr.  Ev.  583;  Edgerton  v.  New  York  dc  H.  R.  Co.  39  N.  Y.  227. 

6.  The  case  was  properly  left  to  the  jury  to  determine,  as  a  ques- 
tion of  fact,  whether  or  not  the  plaintiff  was  guilty  of  negligence,  or 
whether  the  injury  was  caused  by  the  negligence  of  the  defendant. 
Bowers  v.  Union  Pac.  R.  Co.,  supra;  Davis  v.  Utah  Southern  R.  Co.  3 
Utah,  218;  S.  C.  2  Pac.  Eep.  521 ;  2  Thomp.  Neg.  1010-1012, 1015; 
Railroad  Co.  v.  Stout,  17  Wall.  657;  Thurber  v.  Railroad  Co.  60  N. 
Y.  327;  Conroy  v.  Iron  Works,  62  Mo.  35;  Dorsey  v.  Phillips  dt  C. 
Consl.  Co.  42  Wis.  583;  Patterson  v.  Pittsburg  d  C.  R.  Co.  76  Pa. 
St.  3^3,  394.     The  charge  of  the  court  covered  the  whole  case  so  as 
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to  fairly  submit  it  to  the  jury,  and  therefore,  although  some  of  plain- 
tiff's requests  to  charge  were  technically  good  law,  it  was  not  error  to 
refuse  to  give  them.  Indianapolis  d  St,  L.  JR.  Co,  v.  Horgt,  93  U.  S. 
291.  When  the  charge  given  by  the  court  below  covers  the  entire 
•case,  and  submits  it  properly  to  the  jury,  such  court  may  refuse  to  in- 
struct further.  It  may  use  its  own  language  and  present  the  case  in 
its  own  way.  U.  S,  v.  Musser,  ante,  397,  June  term,  Utah  Sup.  Ct. 
1885. 

We  find  no  error  in  the  record,  and  the  iudgment,  therefore,  must 
be  affirmed,  with  costs. 

Zane,  C.  J.,  and  Bobeman,  J.,  concur. 
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SUPREME  COURT  OF  CALIFORNIA. 


(2  Cal.  Unrep.  525) 

Smith  v,  Strother,  Auditor,  etc.     (No.  11,049.) 

Tiled  August  27,  1885. 

Short-Hand  Rkporters— Constitutionaltty  of  Act  op  March  21^  1885. 

California  act  of  March  21,  1885,  relative  to  compensation  of  official  sliort- 
liand  reporters,  considered,  and  held^  tliat  the  act  was  not  unconstitutional,  nor 
a  delegation  of  power  to  the  judiciary  of  legislating  in  regard  to  the  matter, 
nor  in  violation  of  the  county  government  bill,  requiring  a  uniformity  in 
county  governments,  nor  in  violation  of  article  11,  \  6,  Const.  Cal  Mtrick, 
J.,  dissents. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San 
Prancisco. 

Wm.  M.  Pierson  and  4.  L.  Hart,  for  appellant. 

John  L.  Love,  for  respondent. 

Boss,  J.  The  last  legislature  passed  an  act,  approved  March  21, 
1885,  entitled  "An  act  to  amend  section  274  of  an  act  entitled '  An  act 
to  establish  a  Civil  Code  of  Procedure,'  relative  to  the  compensation  of 
court  reporters,"  by  which  it  is  provided  that  the  official  reporter  shall 
receive  as  compensation  for  his  services  a  monthly  salary,  to  be  fixed  by 
the  judge,  by  an  order  duly  entered  on  the  minutes  of  the  court,  which 
salary  shall  be  paid  ont  of  the  treasury  of  the  county  in  the  same 
manner  and  at  the  same  time  as  the  salaries  of  county  officers,  with 
a  proviso  to  the  effect  that  such  salary  shall  not  exceed  $300  per 
month  in  counties  having  a  population  of  100,000  and  over,  and  shall 
not  exceed  $275  per  month  in  counties  having  a  population  less  than 
100,000  and  exceeding  50,000,  and  so  on  to  and  including  counties 
having  a  population  less  than  5,000,  in  which  the  maximum  is  fixed 
at  $75  per  month.  The  act  contains  other  provisions  not  important 
to  mention,  and  further  provides  that  "in  civil  cases,  in  which  the  tes- 
timony is  taken  down  by  the  official  reporter,  each  party  shall  p9^J  a 
per  diem  of  two  dollars  and  fifty  cents  before  judgment  or  verdict 
therein  is  entered,  and  where  the  testimony  is  transcribed  the  party 
or  parties  ordering  it  shall  pay  ten  cents  per  folio  for  such  transcrip- 
tion on  delivery  thereof ;  said  per  diem  and  transcription  fees  to  be 
paid  to  the  clerk  of  the  court,  and  by  him  paid  into  the  treasury  of 
the  county,  and  such  portion  as  shall  be  paid  by  the  prevailing  party 
may  be  taxed  as  costs  in  the  case." 

The  act  is  claimed  to  be  violative  of  the  constitution  in  three  re- 
spects :  First,  as  "a  delegation  of  legislative  power  to  the  judiciary ; " 
second,  "in  violation  of  the  constitutional  provision  requiring  a  uni- 
form system  of  county  governments;"  and,  third,  "because  it  im- 
poses a  new  set  of  officials  upon  the  people,  in  contravention  of  sec- 
tion 6  of  article  11  of  the  constitution."  Of  course,  we  have  nothing 
to  do  with  the  policy  of  the  law,  and  it  is  our  duty  to  sustain  it^  an* 
v.7p,no.l7 — 51 
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less  we  can  see  clearly  that  it  is  in  conflict  with  the  paramount  law 
of  the  state.  And  this  we  cannot  do.  In  so  far  as  the  right  to  con- 
fer upon  the  judges  the  power  and  duty  of  fixing  the  compensation 
of  reporters  is  concerned,  the  provisions  of  the  act  in  question  are 
similar  to  those  of  all  of  the  former  statutes  upon  the  subject,  com- 
mencing with  the  act  of  May  17,  1861.  St.  1861,  p.  497.  Imme- 
diately prior  to  the  adoption  of  the  Codes, '  the  law  with  respect  to 
phonographic  reporters  of  the  courts  in  San  Francisco  was  contained 
in  the  act  of  March  13,  1866,  (St.  1865-66,  p.  232,)  and  in  the  act 
of  March  28,  1868.  Stat.  1867-68,  p.  425.  Each  of  those  statutes, 
as  well  as  the  provisions  of  the  Code  of  Civil  Procedure,  authorized 
the  judge  to  fix  the  compensation  of  the  reporter  in  certain  cases. 
And  in  Ex  parte  Rcis,  64  Cal.  234,  it  was  said  that  whether  the  acts 
of  1866  and  1868  or  the  provisions  of  the  Code  were  to  control  the 
determination  of  that  case  was  immaterial,  as  "in  either  case,  just 
before  the  adoption  of  the  present  constitution,  the  district  court 
and  county  court  could  legally  exercise  the  power  of  appointing  a 
short-hand  reporter,  fix  his  compensation  in  criminal  cases,  and  order 
such  compensation  to  be  paid,  and  it  was  the  duty  of  the  treasurer 
to  pay  the  same  upon  the  order  of  the  court.''  It  is  true  that  the 
point  now  made  was  not  made  in  Ex  parte  Rets,  nor  does  the  consti- 
tutionality of  the  various  statutory  provisions  conferring  upon  the 
courts  the  power  of  fixing  the  compensation  of  reporters  seem  ever  be- 
fore to  have  been  raised  in  this  state.  In  our  opinion,  the  point  is 
not  well  taken.  Phonographic  reporters  are  ofiicers  of  the  court  in 
the  same  sense  that  sheriffs  and  clerks  are.  They  constitute  part 
of  the  judicial  system  of  the  state.  The  court  may  fix  the  fees  of 
referees,  commissioners,  keepers,  etc.,  in  proper  cases.  Why  not  of 
reporters?  We  see  in  the  act  of  doing  so  none  of  the  character- 
istics of  legislation.  Nor  does  it  in  any  manner  contravene  that  pro- 
vision of  the  constitution  requiring  the  legislature  to  establish  "a 
uniform  system  of  county  governments."  Phonographic  reporters  are 
not  county  officers,  and  have  nothing  to  do  with  county  governments. 
They  are,  as  already  said,  officers  of  the  courts,  and  constitute  a  part 
of  the  judicial  system  of  the  state.  Nor  does  the  act  in  question 
"impose  a  new  set  of  officials  upon  the  people,  in  contravention  of 
section  6  of  article  11  of  the  state  constitution."  The  "officials" 
referred  to  in  the  act  of  March  21,  1885,  were  already  provided  for 
by  law.  See  Ex  parte  Reis,  64  Cal.  233,  and  the  statutes  there  and 
hereinbefore  referred  to.  Section  6  of  article  11  of  the  constitution, 
cited  in  support  of  this  point  of  respondent,  reads : 

'  "Corporations  for  municipal  purposes  shall  not  be  created  by  special  laws; 
but  the  legislature,  by  general  laws,  shall  provide  for  the  incorporation,  or- 
ganization, and  classification,  in  proportion  to  population,  of  cities  and  towns: 
which  laws  may  be  altered,  amended,  or  repealed.  Cities  and  towns  hereto- 
fore organized  or  incorporated  may  become  organized  under  such  general  laws 
whenever  a  majority  of  the  electors  voting  at  a  general  election  shall  so  de- 
termine, and  shall  organize  in  conformity  therewith;  and  cities  or  towns  henv 
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tofore  or  hereafter  organized,  and  all  charters  thereof  framed  or  adopted  hy 
authority  of  this  constitution,  shall  be  subject  to  and  controlled  by, general 
laws." 

The  framers  of  the  constitution,  as  we  bad  occasion  to  say  in 
Staude  v.  Election  Com'rs,  61  Cal.  320,  meant  something  when  they 
inserted  the  provision  that  "cities  or  towns  heretofore  or  hereafter 
organized,  and  all  charters  thereof  framed  or  adopted  by  authority  of 
this  constitution,  shall  be  subject  to  and  controlled  by  general  laws," 
and  we  are  not  at  liberty  to  hold  that  they  did  not  mean  what  they 
said.  Giving,  as  they  did,  to  all  cities  and  towns,  and  cities  and  coun- 
ties, the  right  to  organize  under  a  general  act  of  incorporation,  which 
the  legislature  was  directed  to  pass,  or  to  continue  their  existence  un- 
der their  existing  charters,  as  they  might  elect,  they  nevertheless  said 
that,  whichever  course  should  be  pursued,  such  cities  and  towns,  and 
<;ities  and  counties,  should  be  subject  to  and  controlled  by  general  laws, 
— such  general  laws  as  should  be  passed  by  the  legislature  other  than 
those  for  the  "incorporation,  organization,  and  classification"  of  cities 
and  towns.  The  constitution  has  provided,  in  effect,  that  the  city  and 
county  of  San  Francisco  shall  not  be  compelled  to  surrender  its  present 
i^harter  for  one  it  does  not  want ;  and,  further,  that  its  charter  shall 
not  be  changed  by  special  legislation  directly,  nor  indirectly  under 
the  guise  of  laws  relating  to  cities,  or  cities  and  counties,  containing 
a  population  of  more  than  100,000  inhabitants.  At  the  same  time, 
recognizing  the  fact  that  the  city  and  countyof  San  Francisco  remains 
a  subdivision  of  the  state,.the  constitution  has  said,  in  effect,  that  it, 
as  well  as  all  other  cities  and  towns  heretofore  or  hereafter  organized, 
shall  be  subject  to  and  controlled  by  such  general  laws  as  the  legis- 
lature shall  enact,  other  than  those  for  the  incorporation,  organization, 
and  classification,  in  proportion  to  population,  of  cities  and  towns. 

Judgment  reversed  and  cause  remanded,  with  directions  to  the  court 
below  to  overrule  the  demurrer. 

We  concur:     Thornton,  J.,  Morrison,  C.  J. 

McKiNSTRY,  J.,  (concurring.)  I  concur  in  the  judgment,  and  in  the 
conclusion  that  the  act  of  March  21, 1885,  is  valid  and  operative. 

I  dissent :     Myrick,  J. 
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Campbell  and  others  v.  Judd  and  others.     (No.  9,614.) 

Filed  August  26, 1885. 
Pbtition  m  Insolvency  Held  Sdpficient. 

Department  2.  Appeal  from  superior  court,  Nevada  county.  The 
petition  for  insolvency  mentioned  in  the  opinion  is  as  follows : 

[Title  of  Court  and  Cause.J 
To  the  Hon,  John  Caldwell,  Supeiior  Judge  of  said  Court: 

The  petition  of  Wilcox  &  Powers  &  Co.,  (a  copartnership,)  Carton,  Mc- 
Carthy &  Co.,  (a  copartnership,)  William  Treloar,  Theodore  Wilhelm,  and 
AVilliam  Campbell,  all  residents  and  citizens  of  the  state  of  California,  re- 
spectfully shows  that  Jas.  F.  Judd  and  M.  McDonough,  copartners  under 
the  name  and  style  of  "J.  F.  Judd,"  are  indebted  to  your  petitionera  as  fol- 
lows: To  Wilcox,  Powers  &  Co.  in  the  sum  of  $346,  for  goods  delivered  to 
them  during  1883;  to  William  Treloar  in  the  sum  of  $6.75,  for  goods  deliv- 
ered to  them  during  1883;  to  Theodore  Wilhelm  In  the  sum  of  $22.95,  for 
goods  delivered  to  them  during  1883;  to  William  Campbell  in  the  sum  of 
$251.40,  for  goods  delivered  to  them  in  1883;  that  all  of  said  debts  and  de- 
mands accrued  in  this  state.  And  your  petitioners  further  represent  that  each 
of  said  sums  are  due  and  unpaid,  and  have  not  been  assigned  to  your  peti- 
tioners in  whole  or  part;  that  said  Jas.  F.  Judd  and  McDonough  reside  in 
said  county,  and  have  permitted  their  property  to  remain  under  attachment 
for  over  four  days,  and  that  they  are  insolvent,  and  have  so  been  before  and 
ever  since  said  attachment  was  levied  on  their  said  property;  that  the  said  in- 
solvents have  no  other  property.  Wherefore,  your  petitioners  pray  that  this 
court  issue  an  order  toshow'cause,  at  a  time  and  place  fixed  by  this  court,  why 
the  said  J.  F.  Judd  and  M.  McDonough  should  not  be  adjudged  insolvents, 
and  the  surrender  of  their  estates  be  made  for  the  benefit  of  their  creditors, 
in  the  manner  required  by  insolvent  debtors. 

A.  Burrows, 

[Duly  verified.]  Attorney  for  Petitioners. 

Chas,  W.  KittSy  for  appellants. 

A.  Burrows,  for  respondents. 

By  the  Court.  Conceding,  without  deciding,  that  the  appellant  has 
the  right  to  prosecute  this  appeal,  we  are  of  opinion  that  the  record 
is  without  error.  The  contention  here  is  that  the  petition  is  defect- 
ive.  We  have  examined  it,  and  are  of  opinion  that  it  complies  with 
the  requirements  of  the  statute,  and  is  sufficient.     Orders  affirmed. 


(67  Cal.  387) 

Mauldin  v.  Cox  and  another.     (No.  9,610.) 

Filed  August  27,  1885. 

1.  Married  Woman— Action  by,  Regarding  Homkstead  Phopeutv— Husband 
AS  Party. 

Husband  is  not  necessary  party  to  action  relating  to  married  woman's  right 
and  claim  to  homestead  property ;  and  she  is  entitled  to  maintain  an  action  in 
reference  thereto  at  any  time  without  joining  her  husband  as  party  plaintiff. 
3.  8amk— Homestead  Rights— Statute  op  Limitations. 

The  statute  of  limitations  may  be  successfully  Invoked  against  a  married 
woman,  plaintiff,  regarding  her  right  or  claim  to  homestead  property,  provided 
the  facts  establish  an  adverse  possession  in  defendants  as  against  her. 
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8.  Landlord  and  Tenant— EsTOPPEii  to  Dbnt  Title. 

A  tenant  is  estopped  from  denying  his  landlord's  title. 

4.  Homestead — Adverse  Possession  by  Husband  against  Wipe. 

A  husband  cannot,  during  coverture,  and  while  he  remains  the  head  of  a 
family,  claim  a  homestead  adversely  to  the  wife. 

5.  Same  — Adverse  Possession  must  be  Open  and  Notorious  —  Statute  of 

Limitations. 

Adverse  possession  which  will  set  the  statute  of  limitations  in  motion  must 
be  open  ana  notorious,  as  well  p.s  continuous.  So,  where  a  party  held  home- 
stead property  under  recorded  leases  from  plaintiff's  husband,  which  leases 
had  not  expired,  or  if  they  had  expired,  had  done  so  within  a  year,  cannot  ac- 
quit e  such  a  right  as  will  set  the  statute  of  limitations  in  motion  from  a  secret 
deed  by  said  husband,  which  deed  was  unrecorded,  and  of  which  plaintiff  had 
no  notice ;  an  entry  under  such  a  deed  not  being  sufficiently  open  to  give  the 
owner  notice  of  the  hostile  claim  and  possession. 

GommissionerB*  decision. 

Department  1.     Appeal  from  snperior  court,  county  of  Sacramento. 

Hart  <t  Whiter  for  appellant. 

Orove  L.  Johnson  and  Thornton  dt  Merzbachy  for  respondent. 

Searls,  G.  Action  of  ejectment  to  recover  a  tract  of  land  in  Sac- 
ramento county.  The  cause  was  tried  before  a  jury ;  verdict  and  judg* 
ment  for  plaintiff.  Defendants  moved  for  a  new  trial,  which  was  de- 
nied,  and  the  cause  comes  up  on  appeal  from  final  judgment  and  order 
overruling  motion  for  new  trial.  The  facts  necessary  to  a  determina- 
tion of  the  questions  involved  are  as  follows :  In  1852,  plaintiff,  then  a 
married  woman  and  the  wife  of  6.  F.  Mauldin,  settled  with  her  hus- 
band upon  the  land  in  question,  where  they  continued  to  reside  with 
their  family  until  1867.  On  the  thirty-first  day  of  August,  1860,  a 
declaration  of  homestead  in  due  form  was  executed  by  the  plaintiff 
and  her  husband,  jointly,  covering  the  land,  and  which  declaration, 
duly  acknowledged,  was  recorded  in  the  office  of  the  county  recorder 
of  Sacramento  county,  October  15, 1860.  On  the  tenth  day  of  June, 
1869,  a  patent  from  the  state  of  Galifornia  was  issued  to  B.  F.  Maul- 
din, the  plaintiff's  husband.  Patent  recorded  August  18,  1871.  In 
1867  plaintiff  and  her  husband  removed  from  the  said  premises,  and 
took  up  their  residence  in  the  city  of  Sacramento,  where  they  con- 
tinued to  reside  until  the  tenth  day  of  June,  1882,  when  B.  F.  Maul- 
din died.  The  sons  of  plaintiff  and  her  husband  remained  upon  the 
land  about  one  year  after  their  parents  removed  therefrom,  and  then 
left  it»  since  which  time  none  of  the  family  have  occupied  the  land, 
or  any  part  thereof.  On  the  twenty-seventh  day  of  September,  1871, 
B.  F.  Mauldin  executed  a  lease  of  the  premises  to  defendants  for  a 
term  of  two  years  from  February  8, 1872,  rent  reserved,  $400  for  the 
term.  The  lease  was  duly  acknowledged  and  recorded  June  11, 1872. 
Before  the  expiration  of  the  term,  and  on  the  eleventh  day  of  June, 
1872,  said  B.  F.  Mauldin  executed  and  delivered  to  defendants  a  sec- 
ond lease  of  the  same  premises  for  a  term  of  10  years,  from  January 
1,  1874,  rent  reserved,  $900  for  term.  Lease  acknowledged  and  re- 
corded June  11, 1872.  On  the  twenty-fifth  day  of  October,  1876,  said 
B.  F.  Mauldin  executed  to  defendants  a  deed  of  conveyance  of  all  the 
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land  in  qaestion,  which  deed  was  daly  acknowledged  and  delivered  by 
the  grantor,  but  never  recorded.  Nominal  consideration^  $2,500. 
The  real  consideration,  as  stated  by  defendant  Clark,  was  $1,500, 
made  up,  as  nearly  as  we  can  determine  from  his  testimony,  as  follows : 

Rent  reserved  on  lO-years  lejise,    -  -  -       $900 

Interest,  ...  -  .  •  300 

Cash  paid  at  execution  of  deed,     -  «  -  300 

Total,   • S1.500 

On  the  twenty-second  of  January,  1880,  said  B.  P.  Mauldin  exe- 
cuted and  delivered  to  defendants  a  third  lease  of  the  same  premises 
for  a  term  of  10  years  from  date,  rent  reserved,  $1,000  for  term. 
The  lease  was  signed  and  acknowledged  by  defendants  also,  and  duly 
recorded  at  request  of  defendant  Clark,  January  31,  1880.  No  con- 
sideration was  actually  paid  therefor.  The  plaintiff  herein  was  not 
a  party  to  either  or  any  of  the  leases,  or  to  the  deed  of  conveyance, 
and  had  no  knowledge  of  the  execution  or  existence  of  said  deed  until 
after  the  death  of  her  husband  in  1882.  Defendants  entered  into  pos- 
session under  their  first  lease,  and  have  ever  since  retained  such 
possession,  using  the  land  for  grazing  and  other  purposes,  of  which 
possession  by  defendants  plaintiff  was  cognizant. 

This  action  was  brought  August  10,  1883.  The  locus  in  quo  hav- 
ing been  by  the  acts  of  plaintiff  and  her  deceased  husband  dedicated 
as  a  homestead,  and  plaintiff  not  having  joined  in  the  leases  or  deed 
thereof,  as  provided  for  the  conveyance  of  a  homestead,  it  is  not  cour 
tended  that  she  has  lost  her  right  thereto  by  any  direct  and  affirma- 
tive act  of  her  own.  Defendants  have  pleaded  the  statute  of  limita- 
tions, and  set  up  an  adverse  possession  of  more  than  five  years,  next 
before  suit  brought,  under  which  they  claim  the  right  of  plaintiff  to 
recover  is  barred.  It  is  provided  by  section  370,  Code  Civil  Proc, 
that  **when  a  married  woman  is  a  party,  her  husband  must  be  joined 
with  her ;  except  when  the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  the  homestead  property,  she  may  sue  alone." 
The  action  in  this  case  clearly  related  to  her  right  and  claim  to  the 
homestead  property;  consequently  the  husband  was  not  a  necessary 
party,  and  plaintiff  could  at  any  time  have  maintained  an  action  in 
reference  thereto,  without  joining  her  husband  as  a  party  plaintiff. 
As  to  this  property  there  was  no  existing  disability  by  reason  of  cov- 
erture ;  hence  it  follows  that  the  statute  of  limitations  may  be  success- 
fully invoked  against  plaintiff,  provided  the  facts  establish  an  adverse 
possession  in  defendants  as  against  her.  Kapp  v.  Oriffith^  42  Cal. 
408;  Wilson  v.  Wilson,  36  Cal.  447.  We  are  therefore  led  to  an  in- 
quiry as  to  the  sufficiency  of  the  facts  to  constitute  adverse  possession 
in  defendants  against  this  plaintiff.  Defendants  entered  into  posses- 
sion of  the  demanded  property  under  lease  from  B.  F.  Mauldin  of 
October  4,  1871,  and  continued  as  his  tenants  under  that  and  the 
subsequent  lease  of  10  years,  dated  June  11,  18 72,  which  took  effect 
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January,  1874,  nntil  the  execution  and  delivery  by  Mauldin  of  the 
deed  of  conv.eyanoe,  dated  October  25,  1876.  As  such  tenants  they 
were  estopped  from  denying  the  title  of  their  landlord  during  that 
period. 

The  fact  that  these  leases  were  liable  at  any  time  to  be  avoided  by 
the  wife  of  Mauldin  for  want  of  capacity  in  her  husband  to  make  them 
upon  the  homestead  does  not  alter  the  rale.  The  tenant  is  estopped, 
during  his  term,  from  denying  the  title  of  his  landlord,  not  because 
the  title  is  good,  but  because  by  accepting  a  lease  and  entering  under 
it  he  has  acknowledged  the  title  to  be  in  his  lessor  and  is  precluded 
from  showing  facts  inconsistent  with  such  acknowledgment.  They 
were  also  estopped  during  the  same  term  from  claiming  the  homestead 
adversely  to  the  wife  of  Mauldin,  the  plaintiff  herein.  It  was  held  in 
Frink  v.  AUip,  49  GaL  103,  that  where  the  husband  rents  land  from 
the  owner  and  moves  onto  it  with  his  family,  in  subordination  to  the 
owner's  title,  the  wife  cannot,  during  coverture,  claim  the  premises 
adversely  to  the  owner  so  as  to  set  the  statute  of  limitations  in  mo- 
tion. In  First  Nat.  Bank  of  S.  B.  v.  Ouerra,  61  Cal.  109,  it  was  held 
that  the  wife  could  not  claim  during  coverture  adversely  to  the  hus- 
band, or  to  those  holding  under  him.  We  think  the  converse  of  the 
proposition  is  also  true,  and  that  during  coverture,  and  while  he  re- 
mains the  head  of  the  family,  the  husband  cannot  claim  the  homestead 
adversely  to  the  wife.  As  the  head  of  the  family  he  may  select  the 
place  of  residence.  He  may  choose  any  reasonable  place  or  mode  of 
living,  and  the  wife  must  conform  thereto.  Civil  Code,  §  156.  He 
may  remove  his  family  from  the  homestead  at  will,  subject  only  to 
the  selection  of  a  reasonable  place  of  residence.  He  may  nianage  and 
control  the  common  property,  and  over  the  homestead  may,  with  pro- 
priety, exercise  acts  of  ownership  which  in  another  would  be  evi- 
dence of  an  adverse  holding,  but  which  in  the  husband  indicate  the 
assertion  of  the  mutual  rights  of  the  parties  to  the  marital  relation. 
Section  370,  Code  Civil  Proc,  gives  to  a  married  woman  a  right  to 
sue  alone  when  the  action  is  against  her  husband,  or  when  her  sepa- 
rate property,  or  her  right  or  claim  to  the  homestead,  is  concerned. 
No  question  is  made  as  to  her  right  to  sue  her  husband  where  her 
right  to  the  homestead  is  invaded.  The  remedy  is  given  where  her 
right  is  invaded,  whether  by  the  husband  or  a  stranger.  The  question 
under  discussion,  however,  is  not  has  she  a  remedy,  but  may  her  right 
be  invaded  by  an  adverse  holding  on  the  part  of  the  husband  so  as  to 
render  such  remedy  necessary  ? 

Jt  would  seem  more  in  harmony  with  our  conception  of  the  mari- 
tal relation  to  say  that  while  the  husband  remaijns  the  head  of  the 
'  family  that,  as  to  the  homestead,  his  acts  of  possession  and  control 
will  be  taken  as  evidence  of  joint  ownership  with  the  wife,  and  that 
no  presumption  of  an  adverse  holding  can  be  indulged  or  allowed. 
If  he  may  hold  adversely  to  his  wife,  her  right  to  the  homestead  can 
be  determined  without  her  consent,  and  in  a  manner  different  from 
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that  coDtemplated  by  the  Code.  Her  right  to  maintain  an  action 
against  him,  upon  his  claiming  adversely,  will  result  in  gauging  her 
title,  not  by  the  certain  provisions  of  the  Code,  but  by  the  more  un- 
certain oral  testimony  of  witnesses.  The  acts  of  the  husband  in 
controlling  the  property,  in  themselves  innocent  and  proper,  will  be 
liable  in  after  years  to  be  tortured  into  evidence  of  an  adverse  hold- 
ing where  none  was  originally  designed.  All  necessity  for  vigilance 
between  husband  and  wife,  in  guarding  their  property  rights,  should 
be,  as  far  as  may  be,  avoided.  Again,  if  the  husband  can  hold  the 
homestead  adversely  to  the  wife,  then  she  may  maintain  ejectment 
for  its  recovery ;  but  when  restored  to  possession,  her  husband  may 
at  once  rightfully  remove  her  from  the  premises,  or,  if  his  adverse 
possession  shall  have  ripened  into  a  title  which  enables  him  to  pre- 
vail in  an  action,  he  must  continue  to  keep  her  out  of  possession,  or 
she  may  again  file  a  declaration  of  homestead  on  the  same  property, 
and  start  anew  on  the  circuit  of  strife  and  litigation.  For  these 
and  other  reasons  we  conclude  that  during  coverture,  and  while  the 
husband  remains  the  head  of  the  family,  neither  party  to  the  marital 
relation  can  hold  the  homestead  adversely  to  the  other. 

There  is  nothing  in  the  record  to  show  that.B.  V.  Mauldin  ever 
claimed  the  homestead  adversely  to  plaintiff;  and,  as  defendants  are 
estopped  from  claiming  adversely  against  the  former  while  holding 
under  the  lease,  so  they  cannot  claim  during  the  same  period  against 
plaintiff,  who  was  a  joint  owner  with  her  husband  of  the  title  and 
property  out  of  which  their  estate  was  carved,  and  into  the  posses- 
sion of  which  they  entered. 

2.  It  is  claimed  by  defendants  that  whatever  their  position  as  to 
plaintiff  may  have  been  prior  to  the  deed  from  Mauldin  of  October 
25,  1876,  since  the  execution  and  delivery  of  that  deed  they  have 
been  in  the  adverse  possession  of  the  property,  and  as  more  than  five 
years  had  elapsed  between  the  delivery  of  the  deed  and  suit  brought, 
plaintiff's  right  is  forever  barred.  An  essential  element  of  the  adverse 
possession  which  will  set  the  statute  of  limitations  in  motion  is  that 
it  be  open  and  notorious,  as  well  as  continuous;  it  must  be  of  such  a 
character  as  to  operate  as  a  notice  to  the  holder  of  the  true  title  that 
possession  is  held  under  a  claim  of  right.  The  acts  of  the  possessor 
should  indicate  clearly  that  he  holds,  not  for  the  true  owner  or  in 
subordination  to  his  title,  but  for  himself  and  in  opposition  to  such 
owner.  The  acts  should  be  such  as,  when  proven  or  admitted,  will 
establish  an  ouster  of  the  owner.  He  must  be  entitled  to  maintain 
an  action  before  the  statute  of  limitations  will  run  against  him.  ^e 
has  a  rigbt  also  to  be  reasonably  informed  of  the  claim  set  up  against 
him,  either  by  acts  or  words,  before  the  statute  will  run,  and  if  the' 
acts  of  the  party  in  possession  are  of  such  a  character  as  reasonably 
to  indicate  to  the  owner  that  the  holding  is  not  .adverse,  but  in  sub- 
ordination, to  the  title,  the  statute  will  not  return. 

In  the  present  case  the  defendants  were  in  possession  as  tenants 
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under  leases  of  record,  and  which  would  not  expire  until  January  1, 
1884.  In  1880  another  lease  for  10  years  from  date,  by  MaulJin  to 
defendants,  executed  and  acknowledged  by  all  the  parties  thereto,  was 
placed  of  record.  Plaintiff  knew  defendants  were  in  possession  of 
the  premises.  This  was  sufficient  to  put  her  upon  inquiry;  such  in- 
quiry, if  pursued,  showed  that  they  went  into  possession  as  tenants  of 
her  husband,  and  in  subordination  to  the  title  held  by  him  jointly 
with  herself.  We  must  presume  her  to  have  known  that  under  sec- 
tion 326,  Code  Civil  Proc,  the  possession  of  the  tenant  is  deemed  the 
possession  of  the  landlord,  not  only  during  the  existence  of  the  lease, 
but  for  five  years  after  the  termination  of  the  tenancy.  Of  the  abso- 
lute deed  which  her  husband  made  to  defendants,  and  which  was  never 
recorded,  she  knew  nothing.  Indeed,  its  existence  seems  to  have  been 
studiously  concealed  from  her.  To  plaintiff,  then,  the  possession  of 
defendants  naturally  presented  the  idea  of  subordination  to  the  right 
or  claim  held  by  her  to  the  homestead.  It  was  such  in  its  inception ; 
for  aught  she  knew  or  could  learn,  it  remained  as  such  up  to  the  death 
of  her  husband.  The  fact  that  the  leases  were  void  as  against  her 
avails  nothing  in  favor  of  defendants.  He  who  enters  under  a  void 
lease  is  estopped  equally  with  him  who  holds  under  a  valid  instru- 
ment. It  is  true,  the  defendants  testify,  in  -substance,  that  they  only 
accepted  the  lease  of  January  20, 1880,  at  the  urgent  request  of  B. 
F.  Mauldin;  that  they  did  not  desire  it;  that  they  paid  no  rent,  and 
did  not  enter  into  possession  thereunder.  We  assume  these  state- 
ments to  be  true ;  but  there  are  two  answers :  First.  These  facts  were 
unknown  to  plaintiff.  To  her  the  case  was  only  presented  in  the  as- 
pect of  a  new  lease  for  a  term  of  10  years,  executed  by  her  husband 
and  defendants  upon  the  homestead.  Under  the  facts,  as  then  ap- 
peared to  her,  defendants  could  not  set  up  an  adverse  title.  Second, 
Placing  out  of  view  altogether  the  lease  of  1880,  and  treating  it  as 
never  having  been  made,  we  still  find  the  lease  of  June  11,  1872,  for 
10  years,  commencing  January  1, 1874,  and  which  consequently  would 
not  expire  until  January,  1884,  and  which  leaves  defendants  as  against 
plaintiff  in  no  better  position.  They  had,  it  is  true,  a  secret,  convey- 
ance of  the  property;  but  having  been  in  possession  under  the  lease, 
the  plaintiff,  having  no  notice  of  the  deed,  was  not  bound  thereby. 
An  entry  to  set  the  statute  of  limitations  in  motion  must  be  suffix 
ciently  open  and  notorious  to  give  the  owner  notice  of  the  hostile  claim 
and  possession  begun  thereunder,  and  it  must  be  hostile.  The  owner 
must  have  knowledge  of  the  adverse  entry,  or  such  information  as 
puts  him  upon  inquiry.  Sedg.  &  W.  Tr.  Title  Land,  §  780.  "Such 
knowledge,  or  the  means  by  which  such  knowledge  may  be  attained, 
must  be  brought  home  to  the  person  who  was  seized  or  possessed  of 
the  land,  because  the  statute  proceeds  on  the  ground  that  be,  know- 
ing that  a  cause  of  action  exists  in  his  favor  for  the  intrusion,  yet 
acquiesces  in  it,  and  does  not  attempt  to  regain  the  possession  of  hi& 
land  in  the  mode  provided  by  law.     A  clandestine  entry  or  posses-^ 
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sioD  will  not  set  the  statute  in  motion,  because  the  owner  of  the  land 
cannot  be  said  to  have  acquiesced  in  the  wrongful  entry  or  possession. 
The  owner  will  not  be  condemned  to  lose  his  land  because  he  has 
failed  to  sue  for  its  recovery  when  he  had  no  notice  that  it  was  held 
or  claimed  adversely."     Thompson  v.  Pioche,  44  Cal.  508. 

These  views  are  conclusive  of  the  right  of  defendants  to  recover  on 
their  claim  of  adverse  possession,  and  of  the  whole  case.  The  instruc- 
tions of  the  learned  judgd  who  tried  the  cause  in  the  court  below  af- 
ford defendants  no  ground  for  complaint.  The  judgment  and  order 
denying  a  motion  for  new  trial  should  be  affirmed. 

We  concur :    Belcher,  C.  C.  ;  Footb,  0. 

Bi  THE  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 


(67  Cal.  406) 

EifPiRB  Gravel  Min.  Co.  v.  Bonanza  Gravel  Min.  Co.    (No,  11,012.) 

Filed  August  28,  1885. 

1.  Verdict— CoNFL TOTING  Evidkncr. 

.  Where  the  evidence  is  conflicting  in  its  substance,  the  verdict  will  not  be 
disturbed  on  appeal. 

2.  TkESPASS — CONVKKSION   OF   MiNING  PRODUCTS — MEASURE  OF   DAMAGES. 

The  measure  of  damages  for  an  entry  by  defendant  on  plaiutifl^'s  mining 
property,  and  removal  of  gold-bearing  earth,  would  be  an  amount  of  money 
such  as  would  fully  compensate  plaintiff  for  all  detriment  proximately  caused 
thereby. 

3.  Same— Cost  of  Wohking  Mining  Products,  Whether  Considered. 

The  measure  of  damages  for  the  in  jury  to  a  plain  tiff's  mining  claim  bv  wrong- 
fully removing  gold-bearing  earth  therefrom,  where  the  gravamen  of  the  action 
appears  to  be  the  injury  done  to  the  land  by  the  acts  of  the  defendant,  will  be 
the  value  of  the  gold  produced,  less  the  necessary  expense  of  digiring  the  gold- 
bearing  earth  and  extracting  the  gold  from  it.  But  this  rule  cannot  be  ex- 
tended so  as  to  entitle  a  defendant  who  has  committed  a  trespass  to  justify  his 
act,  and  obtain  a  verdict,  by  showing  the  value  of  the  property  taken  to  be  less 
than  the  expense  of  its  severance  from  the  realty;  and  to  so  instruct  would  be 
error.  For  every  trespass  on  real  property,  the  law  presumes  nominal  dam- 
ages, at  least. 

4.  Motion  to  Tax  Costs— Okdeu  on,  Whether  Appealable. 

A  motion  to  tax  costs  is  a  special  motion,  that  is,  not  a  motion  or  proceed- 
ing as  of  course  in  the  cause,  and  an  order  thereon  is  a  special  order,  and,  if 
made  subsequent  to  the  rendition  and  entry  of  final  judgment,  can  only  be  re- 
viewed in  this  court  by  a  direct  appeal  therefrom. 

Commissioners*  decision. 

Department  2.     Appeal  from  superior  court,  Sierra  county. 

John  Gale,  for  appellant. 

Van  Clicf  dc  Wehe,  for  respondent. 

Searls,  C.  Action  to  recover  damages  for  trespass  upon  a  mining 
claim,  and  to  obtain  an  injunction  restraining  defendant  from  the 
commission  of  like  trespasses.  PlaintiflF  had  verdict  and  judgment 
for  $5,000,  and  costs  taxed  at  $1,344.45.     Of  the  sum  taxed  as  costs 
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$926  was  for  expenses  of  a  survey  made  under  an  order  of  the  court 
upon  application  of  plaintiff  and  for  its  benefit.  Defendant  moved 
for  a  ne\y  trial,  which  was  denied,  and  the  appeal  is  taken  from  final 
judgment  and  order  denying  motion  for  new  trial.  Appellant  claims 
that  the  verdict  is  unsustained  by  the  evidence,  wholly  inconsistent 
with  the  instructions  of  the  court,  and  apparently  given  under  the 
influence  of  prejudice  and  passion. 

Plaintiff  and  defendant  were  the  owners  of  adjoining  mining  claims, 
which  were  worked  by  drifting  beneath  the  surface.  Defendant  had 
tvorked  beyond  its  line,  and  upon  the  claim  of  plaintiff.  The  damage 
sustained  by  plaintiff  thereby  was  the  problem  which  the  jury  was 
required  to  solve.  Those  familiar  with  this  character  of  mining  will 
readily  comprehend  the  difdculties  in  the  way  of  determining  the  value 
of  the  material  removed.  The  operations  are. mainly  carried  on 
through  underground  tunnels,  drifts,  and  works,  not  open  to  inspec- 
tion, and  to  which  the  public  has  no  access.  The  pay-dirt,  as  it  is 
termed,  usually  of  limited  quantity,  is  removed  to  the  surface  to  be 
washed,  and,  in  paying  mines,  being  of  large  value  compared  with  its 
bulk,  is  frequently  washed  by  the  owner,  or  some  trusted  agent,  who 
alone  can  know  with  certainty  the  value  of  the. proceeds.  These  and 
several  other  causes  conspire  to  prevent  the  introduction,  by  the  party 
injured  in  such  cases,  of  testimony  precise  in  character. 

The  most  that  can  or  should  be  demanded  is  to  require  such  pro- 
bative facts  as  best  tend  to  illustrate  and  demonstrate  the  ultimate 
object  in  view.  To  the  eye  of  the  experienced  miner,  the  appearance 
of  the  gravel  with  which  he  is  entirely  familiar  may  afford  some  in- 
dication of  its  value;  its  situation  in  the  mine, — whether  upon  or  off 
the  channel,  near  or  remote  from  the  bedrock, — the  value  of  ground 
adjoining  or  in  close  proximity,  are  circumstances  which,  with  manj 
others,  are  proper  to  be  considered  by  a  jury,  and  are  frequently  the 
best  and  only  evidence  within  reach.  If  this  class  of  circumstances, 
all  converging  on  the  very  point  at  issue,  tend  to  exaggerated  results,, 
it  will  generally  be  found  that  the  party  whose  acts  are  complained 
of  is  possessed  of  all  the  necessary  facilities  for  correcting  the  error. 
In  the  case  at  bar,  there  was  a  marked  and  substantial  conflict  in  the 
testimony.  Witnesses  for  defendant  testified  very  positively  to  facts- 
from  which  it  would  be  reasonable  to  suppose  the  mining  ground  in 
question  fell  short  of  paying  expenses ;  while,  on  the  part  of  plaintiff, 
there  was  testimony  tending  to  a  state  of  facts  in  support  of  a  larger 
verdict  than  was  rendered  by  the  jury.  Whether  the  jury  deemed  it 
improbable  that  defendant  would  have  continued  for  some  months  to- 
work  the  ground  of  its  neighbor  at  a  heavy  loss  to  itself,  or  by  what 
particular  process  they  reached  their  verdict,  we  need  not  speculate, 
provided  always  there  was  ample  testimony  in  support  thereof.  With 
testimony  thus  conflicting,  a  jury  composed,  as  we  may  well  suppose, 
in  part,  at  least,  of  miners  was  peculiarly  qualified  to  deal,  and  we 
should  not  feel  authorized  to  disturb  their  verdict  merely  because 
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upon  the  face  of  the  record  we  might  feel  like  coming  to  a  different 
conclusion. 

Appellant  seems  to  lay  some  stress  upon  the  fact  that  the  instrnc- 
tions  of  the  court  were  of  such  a  character  as  to  demand  a  different 
verdict.  The  only  instruction  asked  by  the  plaintiff,  so  far  as  appears 
in  the  record,  was  to  the  effect  that  if  the  defendant  entered  upon 
plaintiff's  claim,  and  dug  and  removed  gold-bearing  earth  therefrom, 
the  true  measure  of  damages  to  plaintiff  will  be  an  amount  of  money 
which  will  fully  compensate  it  for  all  detriment  proximately  caused 
thereby.  The  instruction  embodies  the  rule  laid  down  by  our  Civil 
Code  as  the  measure  of  damages  for  breach  of  an  obligation  arising 
from  contract.  Civil  Code,  §  3300,  No  rule  more  favorable  to  the 
defendant  could  reasonably  be  asked.  The  instructions  given  at  the 
request  of  defendant  from  1  to  8,  both  inclusive,  were  quite  as  favor- 
able as  ought  to  have  been  given,  and  one  of  them,  the  fourth,  was 
entirely  too  favorable.  It  was  to  the  effect  that  if  the  jury  found  the 
necessary  expense  and  cost  of  digging  the  gold-bearing  earth,  and  of 
extracting  the  gold  therefrom,  equaled  or  exceeded  the  value  of  the 
gold  dust  extracted,  they  should  iind  for  the  defendant. 

We  do  not  think  the  question  of  trespass  or  no  trespass  is  to  be 
determined  on  the  basis  of  profit  and  loss.  For  every  trespass  upon 
real  property  the  law  presumes  nominal  damages.  Attwood  v.  Fricot, 
17  Cal.  3S.  The  instruction  under  consideration  was  probably  based 
upon  the  rule  as  laid  down  in  Maye  v.  Yappen,  23  Cal.  306,  in  which 
the  court  says : 

"The  complaint  in  the  case  alleges  that  the  defendants  at  divers  times 
wrongfully  entered  upon  a  portion  of  plaintiff's  mining  claim,  and  extracted 
the  gold  and  gold-bearing  esirth  from  a  portion  thereof,  which  gold  and  gold- 
bearing  earth  they  wrongfully  carried  away  and  converted  to  their  own  use; 
and  the  value  of  the  gold  thus  carried  away  is  alleged  to  have  been  two  thou- 
sand dollars.  No  demand  of  the  possession  of  the  gold,  after  it  was  separated 
from  the  earth,  appears  to  have  been  made  upon  the  defendants,  and  the  grava- 
men of  the  action  appears  to  be  the  injury  done  to  the  land  itself  by  the  acts 
of  the  defendants.  The  proper  riile  for  damages  in  a  case  like  the  present  is 
tlie  value  of  the  gold-bearing  earth  at  the  time  it  was  separated  from  the  sur- 
rounding soil  and  bacaine  a  chattol.  *  *  *  In  estimating  these  damages 
the  expense  of  extracting  the  gold  and  s()parating  it  from  the  earth,  after  it  is 
first  moved  from  its  original  location,  is  to  be  deductexl  from  the  value  of  the 
gold  taken  out  of  the  mining  ground  of  the  plaintiffs." 

This  decision  was  affirmed  in  Hoffman  v.  Fett,  39  Cal.  109.  The 
complaint  in  this  case  is  substantially  the  same  as  in  Maye  v.  Yappen, 
and  there  is  no  disposition  to  question  the  doctrine  enunciated  in  that 
case.  The  rule  cannot,  however,  be  extended  so  as  to  entitle  a  de- 
fendant who  has  committed  a  trespass  to  justify  his  act,  and  obtain 
a  verdict,  by  showing  the  value  of  the  property  taken  to  be  less  than 
the  expense  of  its  severance  from  the  realty. 

There  was  no  error  in  the  admission  of  the  affidavit  and  letters*  of 
Southerland  in  evidence.     He  was  superintendent  of  the  corporation 
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defendant,  was  a  witness  at  the  trial,  had  testified  that  he  did  not 
know  he  was  working  on  plaintiff's  ground,  and  that  he  did  not  order 
the  tunnels  to  be  caved  to  prevent  a  survey.  The  affidavit  and  letters 
tended,  in  some  slight  degree^  to  contradict  bis  testimony,  and  to  that 
extent,  and  for  that  purpose,  were  admissible. 

Plaintiff  filed  a  cost-bill  in  the  case,  including  therein  $926  as 
costs  and  expenses  of  a  survey  made  by  plaintiff,  and  for  its  benefit, 
under  an  order  of  the  court.  Judgment  in  the  cause  was  entered  Au- 
gust 11, 1884.  On  the  sixteenth  day  of  August,  1884,  defendant  gave 
notice  of  a  motion  to  tax  the  costs,  on  the  ground  that  the  items  ag- 
gregating as  above  are  not  such  necessary  disbursements  in  the  ac- 
tion as  can  be  legally  claimed  as  costs  by  plaintiff.  On  the  fifteenth 
day  of  September,  1884,  the  court  entered  an  order  as  follows:  "Mo- 
tion to  tax  costs  denied.  Ordered  that  the  costs  of  the  survey  are 
necessary  disbursements,  and  tliat  the  costs  will  stand  as  taxed;" 
.which  ruling  is  assigned  as  error. 

It  is  objected  on  the  part  of  plaintiff  that  the  order  of  the  court  re- 
fusing to  strike  out  items  from  the  cost-bill,  being  a  special  order  and 
made  after  the  rendition  and  entry  of  final  judgment,  is  an  appealable 
order,  and  cannot,  therefore,  be  reviewed  except  by  a  direct  appeal 
therefrom.  Code  Civil  Proc.  §  956 ;  Calderwood  v.  Peyser,  42  Cal. 
112;  Clark  v.  Crane,  67  Cal.  6^3;  and  Dooly  v.  Norton,  41  Cal.  441, 
are  relied  upon  in  support  of  the  position  taken.  This  court  had 
previously  held,  in  Lasky  v.  Davis,  33  Cal.  677,  that  an  order  made  on 
a  motion  to  retax  costs  is  not  appealable.  It  is  not  an  order  made 
after  final  judgment,' within  the  meaning  of  section  343  of  the  practice 
act,  even  though  it  be  made  after  the  entry  of  judgment;  for  in  legal 
effect  the  order,  if  the  motion  is  granted,  amounts  to  a  modification 
or  amendment  of  the  judgment,  or,  in  other  words,  becomes  a  part 
of  it.  If  the  motion  is  denied,  the  error  is  none  the  less  in  the  judg- 
ment, and  can  be  reviewed  only  upon  an  appeal  from  the  judgment. 
Costs  are  included  in,  and  constitute  a  part  of,  the  judgment;  and 
hence,  though  ascertained  and  adjudged  by  the  court  after  an  entry 
of  judgment  by  the  clerk  has  been  made,  yet  the  law  considers  such 
action  of  the  court  as  having  preceded  the  final  judgment.  In  Dooly 
V.  Norton,  41  Cal.  441,  the  court  reviews  the  previous  cases  on  the 
subject,  and  holds  that  an  order  made  on  motion  to  retax  the  costs 
in  an  action  is  a  proper  subject  for  review  in  some  mode  in  this  court. 
If  made  before  the  judgment  is  rendered,  it  may  be  reached  by  an 
appeal  from  the  judgments;  but  if  made  after  the  entry  of  judgment, 
it  is  an  order  after  final  judgment,  from  which,  as  a  special  order,  an 
appeal  will  lie ;  thus  virtually  overruling  Lasky  v.  Davis.  The  rea- 
soning in  Calderwood  v.  Peyser,  42  Cal.  112,  and  Clark  v.  Crane,  57 
Cal.  633,  is  in  line  with  Dooly  v.  Norton.  The  case  of  Flubacker  v. 
Kelly,  49  Cal.  116,  though  referring  to  Lasky  Y.Davis  with  seeming 
approval,  was  really  a  case  in  which  the  motion  to  strike  out  a  cost- 
hill  was  made  before  the  entry  of  judgment,  and,  under  all  the  cases. 
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eoald  only  be  reviewed  by  an  appeal  therefrom.  A  motion  to  tax  a 
cost-bill  is  a  special  motion, — that  is,  not  a  proceeding  as  of  course 
in  the  cause, — and  an  order  thereon  is  a  special  order,  and,  if  made 
subsequent  to  the  rendition  and  entry  of  final  judgment,  can  only  be 
reviewed  in  this  court  by  a  direct  appeal  therefrom.  •  This  rule  is'in 
harmony  with  the  letter  and  spirit  of  the  Code  of  Civil  Procedure. 
In  appeals  from  final  judgments  the  statement  or  bill  of  exceptions 
may  be  framed  so  as  to  include  a  review  of  all  orders  prior  to  the  en- 
try of  judgment,  but  as  to  orders  made  subsequent  to  judgment,  and 
which  may,  and  usually  will,  require  a  special  statement,  and  that, 
too,  frequently  after  the  time  for  statement  on  appeal  has  expired, 
the  inconvenience  in  practice  of  treating  them  as  included  in  the  ap- 
peal from  final  judgment  will  be  found  a  serious  objection,  to  say 
nothing  of  trenching  upon  the  true  intent  of  the  Code. 

We  think  the  objection  of  respondent  to  considering  the  question 
arising  on  the  cost-bill  well  taken.  The  judgment  of  the  court  below,, 
and  the  order  denying  defendant's  motion  for  a  new  trial,  should  be 
affirmed. 

We  concur :     Foote,  C.  ;  Belcher,  C.  C. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 


(«7  Cal.  429) 

Eel  River  &  E.  R.  Co.  v.  Field.     (No.  11,052.) 

Filed  August  28, 1885. 

1.  Railboads— Location  of  Line— Change  of  Route. 

Under  the  statute  of  California  (Civil  Code,  §  466)  a  railroad  company,  even 
after  it  has  once  finally  located  its  line  and  filed  the  map  required  by  law,  may, 
if  it  appears  that  the  location  can  be  improved  thereby,  alter  or  change  the- 
route,  and  may  proceed,  in  the  same  manner  as  the  original  location  was  ac- 
quired, to  acquire  and  take  possession  of  such  new  line,  being  required  to  sell 
or  relinquish  the  lands  ownedby  them  for  the  original  location  within  five  years 
after  such  change. 

2.  Same— Necessity  as  an  Element  in  Taking  Land. 

Mere  fact  that  a  railroad,  after  its  preliminary  survey,  acquired  aright  of  way 
over  another  portion  of  land  of  defendant  in  condemnation  proceedings,  over 
which  it  might,  though  at  less  advantage,  build  its  road,  does  not  render  the 
taking  unnecessary,  as  the  railroad  company  may,  under  the  statute  of  Cali- 
fornia, alter  or  change  its  road  whenever  the  location  can  be  improved. 

3.  Findings— Evidence. 

Findings  field  not  sustained  by  the  evidence. 

In  Bank.     Appeal  from  superior  court,  Humboldt  county. 

jS.  M.  Buck,  for  appellant. 

W.  H.  Brumfield,  for  respondent. 

Robs,  J.  The  plaintiflF,  a  corporation  organized  under  the  laws  of 
this  state  for  the  purpose  of  building  and  operating  a  railroad  from 
a  point  on  the  Van  Duzen  river  to  the  city  of  Eureka,  in  Humboldt 
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county,  seeks  by  this  proceeding  to  condemn  a  right  of  way  ior  its 
road  over  the  land  of  defendant.  The  answer  of  defendant  put  in 
issue  the  alleged  necessity  for  taking  the  land  in  question,  aiid  upon 
this  issue  the  court  below  found  in  favor  of  defendant,  and  accord- 
ingly gave  judgment  against  the  plaintiff.  It  is  contended  here  that 
the  evidence  is  insufficient  to  sustain  the  finding. 

It  appears  that  one  B.  F.  Herrick,  at  the  instance  of  the  plaintiff, 
made  a  preliminary  survey  for  the  line  of  its  road  through  that  por- 
tion of  the  land  of  the  defendant  described  as  "west  of  the  dyke,"  and 
defendant  sold  to  the  plaintiff  a  right  of  way,  four  rods  in  Width,  for 
its  road  over  that  part  of  his  land,  "granting  to  said  company  the 
right  to  pass  and  repass  with  its  rolling  stock,  freight  and  passenger 
cars,  to  construct  and  maintain  side  tracks,  switches,  turn-tables,  and 
warehouses;  the  said  grant  of  right  of  way  to  continue  and  be  in  force 
so  long  as  the  said  company  shall  continue  to  maintain  and  operate 
its  road,  and  no  longer."  But  the  line  of  the  road,  as  finally  located, 
ran  through  another  portion  of  defendant's  land,  and  it  is  over  that 
portion  of  the  land  embraced  in  the  line  as  finally  located,  that  the 
plaintiff  seeks  to  acquire  the  right  of  way  by  means  of  these  condem- 
nation proceedings.  The  plaintiff's  engineer  testified  at  the  trial 
that— 

"It  was  necessary  to  locate  the  line,  as  described  in  the  complaint  herein, 
across  the  defendant's  land,  because  it  is  the  best  line,  the  most  economical 
to  construct,  and  the  most  practicable  route  for  running  a  line  through  that 
land.  It  is  the  shortest  line.  It  has  less  curvature  than  any  other  line,  and 
the  road  being  a  very  important  one,  (may  be  a  through  line,)  it  is  necessary 
to  consider-very  ctirefuUy  the  best  line  to  be  run  through  defendant's  land." 

The  engineer  who  ran  the  preliminary  line  testified : 

"The  difference  between  the  line  described  in  the  complaint  and  the  on«» 
I  surveyed  .consisted  in  tliis:  The  one  I  surveyed  west  of  the  dyke  was  vt 
greater  length,  had  a  very  short  curve;  these  may  be  considerable  difference 
in  cost  of  two  routes,  as  the  line  in  tlie  complaint  described  is  high  enough  to 
avoid  the  necessity  of  throwing  up  an  embankment.  I  could  not  say  what 
the  difference  in  cost  would  be.  The  route  they  have  located  is  the  shortest; 
still  the  other  route  would  accommodate  their  business,  and  it  looks  to  me 
better  than  the  one  they  seek  now.     It  is  nearer  their  landing." 

The  testimony  of  the  witness  F.  E.  Herrick  is  of  but  little  conse- 
quence, as  he  admitted  that  he  had  made  no  survey  of  the  routes,  but 
that  his  examination  was  confined  to  the  map,  and  his  experience 
in  railroad  building  was  confined  to  two  logging  roads, — one  a  quarter 
of  a  mile,  and  the  other  one  mile,  in  length.  The  basis  of  the  action 
of  the  court  below  in  finding  that  the  land  in  question  was  not  neces- 
sary to  be  taken  for  the  purposes  of  the  road  was  the  fact  that  the 
plaintiff  had  previously  acquired,  and  still  held,  by  purchase,  a  right 
of  way  across  defendant's  land  west  of  the  dyke,  "which  will  enable 
the  plaintiff  to  accomplish  the  object  for  which  it  is  incorporated  and 
discharge  every  duty  it  owes  to  the  public."  By  section  465  of  the 
Civil  Code  it  is  declared  that — 
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"Every  railroad  corporation  has  power  (1)  to  canse  sach  examination  and 
surveys  to  be  made  as  may  be  necessary  to  the  selection  of  the  most  advan- 
tageous route  for  the  railroad;  and  for  such  purposes  their  officers,  agents,  and 
employes  may  enter  upon  the  lands  or  waters  of  any  person  subject  to  liabil- 
ity for  all  damages  which  they  do  thereto.  *  *  *  (4)  To  lay  out  its  road, 
not  exceeding  nine  rods  wide,  and  to  construct  and  maintain  the  same,  with 
a  single  or  double  track,  and  with  such  appendages  and  adjuncts  as  may  be 
necessary  for  the  convenient  use  of  the  same.  *  *  *  (7)  To  purchase 
lands  *  *  *  to  be  used  in  the  construction  and  maintenance  of  its  road, 
and  all  necessary  appendages  and  adjuncts,  or  acquire  them  in  the  manner 
provided  in  title  7,  part  3,  Code  of  Civil  Procedure,  for  the  condemnation  of 
lands;  and  to  change  the  line  of  its  road,  in  whole  or  in  part,  Whenever  a 
majority  of  the  directors  so  determine,  as  provided  hereinafter ;  but  no  such 
change  must  vary  the  general  route  of  such  road,  as  contemplated  in  its  arti- 
cles of  incorporation.    *    ♦    *" 

The  next  section  provides : 

"Every  railroad  corpoi'ation  in  this  state  must,  within  a  reasonable  time 
after  its  road  is  finally  located,  cause  to  be  made  a  map  and  profile  thereof, 
and  of  the  land  required  for  the  use  thereof,  and  the  boundaries  of  the  sev- 
eral counties  through  which  the  road  may  run,  and  tile  the  same  in  the  office 
of  the  secretary  of  state,"  etc. 

By  section  467  it  is  provided : 

"If,  at  any  time  after  the  location  of  the  line  of  the  railroad  and  the  filing 
of  the  maps  and  profiles  thereof,  as  provided  in  the  preceding  section,  it  ap- 
pears that  the  location  can  be  improved,  the  directors  may,  ai^  provided  in 
subdivision  7,  section  465,  alter  or  change  the  same,  and  cause  new  maps  and 
profiles  to  be  filed,  showing  such  changes,  in  the  same  offices  where  the  orig- 
inals are  of  tile,  and  may  proceed,  in  the  same  manner  as  the  original  loca- 
tion was  acquired,  to  acquire  and  take  possession  of  such  new  line,  and  must 
sell  or  relinquish  the  lands  owned  by  them  for  the  original  location  within 
five  years  after  such  change.  No  new  location  as  herein  provided  must  be  so 
run  as  to  avoid  any  points  named  in  their  articles  of  incorporation." 

It  will  be  observed  that  by  the  provisions  of  the  last  8ectix)n  that, 
even  after  the  line  is  once  finally  located  and  the  map  filed'as  required 
by  section  466,  if  it  appears  that  the  location  can  be  improved,  the 
directors  may,  in  accordance  with  the  provisions  cited,  alter  or  change 
the  route,,  and  may  proceed,  in  the  same  manner  as  the  original  loca- 
tion was  acquired,  to  acquire  and  take  possession  of  such  new  line, 
being  required  to  sell  or  relinquish  the  lands  owned  by  them  for  the 
original  location  within  five  years  after  such  change.  But  here  the 
effort  is  to  condemn  land  embraced  within  the  line  as  first  finally 
located,  and  as  shown  by  the  map  filed  by  the  plaintiff,  in  accordance 
with  the  provisions  of  section  466  of  the  Civil  Code.  There  is  no  sub- 
btantial  conflict  in  the  evidence  upon  the  proposition  that  the  line  as 
ifinally  located,  and  within  which  the  land  sought  to  be  taken  falls,  is 
the  shortest,  best,  and  most  economical,  and  therefore  the  most  prac- 
ticable, route.  The  mere  fact  that  the  plaintiff  had,  after  its  prelimi- 
nary survey,  acquired  a  right  of  way  over  another  portion  of  defend- 
ant's land  over  which  it  might,  though  at  less  advantage,,  build  its 
road,^^  does  not  render  the  taking  unnecessary;  for,  as  has  been  seen,- 
railroads  are,  under  our  statute,  empowiered  to  alter  or  change,  their- 
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route,  even  when  once  finally  located,  whenever  the  location  can  be 
improved.  In  the  present  case  the  right  of  way  granted  the  plaintifiF 
by  defendant  was  conditional,  and,  by  the  terms  of  the  deed,  will  cease 
to  exist  when  plaintiff's  road  is  constrncted  elsewhere. 

We  are  of  opinion  that  the  evidence  is  insufficient  to  sustain  the 
finding  of  the  court  below.  Judgment  and  order  reversed,  and  cause- 
remanded  for  a  new  trial. 

We  concur :     Myrick,  J. ;  Morrison,  C.  J. ;  Thornton,  J. ;  McKbb,. 

J.;   McElNSTRY,  J. 


(67  Cal.  438) 

Wenzel  V.  Commercial  Ins.  Co.  of  California.     (No.  9,865.) 
FUed  August  29, 1885. 

1.  Fire  Insurance— Falsb  Heprbsentation  of  Valub. 

When  an  insurance  policy  provides  that  any  false  representation  by  the  as- 
sured of  the  value  of  premises  shall  avoid  the  policy,  whether  a  false  represen- 
tation of  value,  though  not  made  fraudulently,  will  affect  the  validity  of  the- 
contract,  qucere, 

2.  Same — Condition  in  Policy  for  Watchman. 

Where  a  policy  is  conditioned  that  it  shall  be  void  unless  a  watchman  is  kept 
on  the  premises  during  such  time  as  the  mill  is  idle,  the  employment  of  a  per- 
son called  a  watchman  to  watch  and  guard  the  premises  during  the  time  the 
mill  is  idle  is  not  a  compliance  with  the  condition,  if  such  person  is,  during 
several  hours  of  the  day,  working  in  a  mine  2,200  feet  awav  from  the  mill,  and 
during  the  night  sleeps  in  a  house  900  feet  therefrom,  and  out  of  view  of  the- 
premises  by  reason  of  a  hill.  A  watchman  of  a  building,  in  this  sense,  is  asen^ 
tinel,— one  who  takes  care  of  it  during  the  night-time. 

3.  Same — Breach  of  Co.ndition  against  Assignment. 

A  breach  of  condition  that  the  insured  shall  not  assign  or  change  possessioRi 
of  the  property  without  the  insurer's  consent,  by  a  lease  of  the  same  will  avoid 
the  policy. 

4.  Same— Breach  of  Conditions  in  Policy. 

A  breach  of  any  one  of  several  conditions  in  a  policy,  If  so  provided,  will* 
avoid  the  policy,  and  be  fatal  to  recovery. 

Department  2.     Appeal  from  superior  court,. Tuolumne  county. 

R.  B.  Wallace,  for  appellant. 

Cable  Dorsey  and  Dorsey  <&  Nicluyl,  for  respondent. 

Morrison,  C.  J.  This  is  an  action  on  a  policy  of  insurance,  is- 
sued by  defendant  to  plaintifiF  on  the  seventh  day  of  October,  1881,  by 
the  terms  of  which,  in  consideration  of  a  C€irtain  premium  paid  the 
former  by  the  latter,  defendant  insured  the  plaintifiF  for  the  term  of 
one  year,  on  bis  certain  quartz -mill,  situated  in  the  county  of  Tuo- 
lumne, and  on  other  property  in  the  policy  enumerated,  against  loss 
by  fire.  Among  the  conditions  contained  in  the  policy  are  the  follow- 
ing: 

"It  is  undel^tood  and  agreed  that  a  watchman  shall  be  employed  by  the 
assured  to  guard  the  premises  during  such  time  as  the  mill  is  idle.  *  *  * 
Any  false  representation  by  the  assured  of  the  condition  of  the  property, 

*  *    *    or  any  overvaluation  thereof,     *    *    *    or  any  false  of  fraudu-* 
lent  representation  to  the  authorities  touching  the  property  hereby  insured,. 

•  *    *    or  any  change  in  the  possession  without  the  written  assent  of  ther 
company,  shall  render  the  policy  void." 

v.7p,no.l7— 52 
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These  are  the  important  conditions  affecting  the  policy  which  it  is 
material  to  consider  in  this  case,  and  all  of  which,  it  is  claimed  bj 
the  company,  have  been  violated  and  disregarded  by  the  plaintiff. 
The  mill  was  destroyed  by  fire  on  the  second  day  of  Augast,  1882, 
and  within  the  time  covered  by  the  policy  of  insurance.  The  com* 
pany  refused  to  pay  the  loss  incurred,  and  this  action  was  brought  to 
recover  the  same  of  the  company.  Plaintiff  had  judgment  in  the 
court  below.  Appellant  moved  for  a  new  trial,  which  was  denied  by 
the  court,  and  the  appeal  is  from  the  judgment,  as  well  as  the  order 
denying  the  motion  for  a  new  trial. 

At  the  time  of  his  application  for  insurance,  the  plaintiff  repre* 
sented  to  one  Deickman,  the  agent  of  the  company,  that  the  property 
covered  by  the  policy  was  of  the  value  of  $12,000,  and  the  defendant, 
believing  such  representation  to  be  true,  insured  the  property  on  the 
basis  of  a  valuation  thereof  at  $12,000.  This  is  the  fourth  finding 
of  the  court.  The  court  further  finds,  in  the  same  finding,  that  the 
property  was  of  no  greater  value  than  between  eight  and  nine  thou- 
sand dollars;  but  the  plaintiff  did  not  intentionally  deceive  Deickman, 
the  agent  of  the  defendant,  but,  on  the  contrary,  the  plaintiff  esti- 
mated the  property  at  its  cost,  which  was  the  sum  of  $12,000.  How 
far  did  this  false  representation  of  value,  although  not  made  fraudu- 
lently, affect  the  validity  of  the  contract  ?  Was  it  a  breach  of  a  con- 
dition of  the  policy?  Another  important  fact  in  the  case  appears 
clearly  from  the  evidence  that  the  insured  reported  to  the  authorities, 
in  giving  in  this  property  for  assessment,  that  its  value  was  only  $500, 
and  on  that  amount  only  he  paid  taxes  on  the  property  for  the  fiscal 
year  1881  and  1882.  Another  point  made  on  behalf  of  the  defense 
is  that  the  policy  contained  a  condition  to  the  effect  that  a  watchman 
should  be  employed  by  the  insured  to  guard  the  premises  during  such 
time  as  the  mill  should  be  idle.  Was  that  condition  kept  and  ob- 
served by  the  plaintiff  ?     The  sixth  finding  is — 

"That  during  the  space  of  five  weeks,  immediately  prior  to  the  sixteenth 
day  of  October,  1881,  said  quartz-mill  was  continuously  in  operation,  crushing 
ore  from  the  Lynch  quartz  mine;  that  thereafter  said  mill  was  idle  until 
June,  1882;  that  it  was  idle  from  on  or  about  the  first  day  of  July,  1882,  to 
the  second  of  August,  1882,  at  which  time  said  mill  was  destroyed  by  fire, 
and  tliat  it  was  idle  at  the  time  of  its  destruction." 

By  the  thirteenth  finding  the  court  finds  that  one  Lynch  was  em- 
ployed to  watch  and  guard  the  mill,  and  appellant's  counsel  makes 
the  point  that  this  is  not  a  finding  that  Lynch  was  employed  as  a 
watchman  of  the  premises.  However  this  may  be,  it  is  apparent  from 
the  uncontradicted  evidence  in  the  case  that  Lynch  was  not  employed 
as  a  watchman  of  the  premises,  within  the  sense  and  meaning  of  the 
contract.  It  appears  that  Lynch  was  working  in  his  own  mine,  2,200 
feet  distant  from  the  mill,  for  six  or  seven  hours  during  the  day,  and 
that  at  night  he  slept  in  a  house  900  feet  from  the  mill,  between 
which  house  and  the  mill  a  hill  intervened,  which  prevented  this  so- 
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called  watchman  from  seeing  the  mill.  The  mill  was  burned  and  de- 
stroyed without  waking  Lynch,  and  the  first  intimation  he  had  of  the 
destruction  of  the  property  was  in  the  morning  after  the  fire.  He 
was  too  far  away  from  the  property  during  the  hours  of  the  nighty 
when  it  most  required  watching,  to  be  of  any  use  whatever  as  a  watch- 
man of  the  premises.  A  watchman,  according  to  Webster,  is  a  sen- 
tinel; and  a  watchman  of  a  building  is  one  who  takes  care  of  it  dur- 
ing the  night-time.  There  are  other  reasons  apparent  from  the  evi* 
dence  in  the  case  for  holding  that  the  conditions  of  the  contract  for 
a  watchman  on  the  premises  were  not  kept  by  the  insured,  but  we 
have  confined  ourselves  to  the  undisputed  facts  of  the  case. 

Another  point  made  by  the  appellant  is  that  the  condition  of  the 
policy  in  regard  to  a  change  in  the  possession  of  the  property  was 
broken  by  the  insured.  In  the  ninth  finding  it  was  found  by  the 
court  as  a  fact  in  the  case  that  on  the  seventeenth  day  of  January, 
1882,  the  plaintiff  and  others,  without  the  consent  of  the  defendant, 
leased  the  property  insured,  and  surrendered  the  possession  thereof 
to  Joseph  Hoskins  and  his  associates.  This  was  a  breach  of  a  con- 
dition in  the  policy  which  rendered  the  same  void,  according  to  the 
express  language  thereof. 

We  are  of  opinion  that,  according  to  the  findings  of  the  court  and 
the  uncontradicted  evidence  in  the  case,  the  plaintiff  was  not  entitled 
to  judgment.  A  breach  of  any  one  of  the  conditions  contained  in  the 
policy  was  a  fatal  breach  on  the  party  of  the  assured,  and  a  good  de- 
fense to  his  right  of  recovery.  Sections  2607,  2612,  Civil  Code.  •  We 
cite  the  following  authorities  as  bearing  on  the  points  decided  in  this 
case:  Gladding  v.  Insurance  Co,  4  Pac.  Ebp.  764;  May,  Ins.  §§  156, 
157;  Ripleif  v.  Insurance  Co.  30  N.  Y.  162;  Civil  Code,  J  2611. 

Judgment  and  order  reversed. 

I  concur :     Sharpstein,  J. 

I  concur  in  the  judgment:     Thornton,  J. 


(67  Cal.  433) 

City  op  Los  Angeles  v.  Southern  Pao.  R.  Co.     (No.  9,717.) 

Filed  August  29,  1885 

Taxation  and  LrcENSiNO  op  Railhoad  Company— Obligation  op  Contkact. 
Plaintiff,  a  municipal  corporation,  granted  a  right  of  way,  and  conveyed 
certain  real  and  personal  property  to  defendant,  a  railroad  company,  on  con- 
dition that  it  would  run  its  railroad,  and  build  a  station,  depot,  and  workshops,. 
/  at  the  plaintiff  city.  Held^  that  this  did  not  constitute  such  an  express  grant 
to  defendants  of  the  right  to  operate  its  road  as  to  exclude  it  from  liability  to 
a  license  tax  in  common  with  others  engaged  in  a  like  pursuit ;  and  it  there- 
fore follows  that  an  ordinance  of  the  plaintiff,  imposing  such  license  on  de- 
fendant, is  not  obnoxious  to  the  charge  of  being  in  violation  of  a  contract. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  Los  Angeles  county. 
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Glassill,  Smith  dt  Patton,  for  appellant, 

W.  D.  Stephenson,  for  respondent. 

Searls,  C.  This  action  was  brought  to  recover  $1,220  alleged  to 
be  dae  for  license  tax.  Plaintiff  had  judgment.  Appellant  does  not 
here  challenge  the  authority  of  plaintiff  to  provide  by  ordinance  for 
the  collection  of  a  license  tax  upon  business  and  occupations  carried 
on  within  the  corporate  limits  of  the  city  of  Los  Angeles,  including 
such  license  tax  "for  every  steam  railroad  company  having  depot  in 
said  city."  The  validity  of  the  ordinance  upon  which  this  action  is 
founded  was  passed  upon  in  case  of  City  of  Los  Angeles  v.  Southern 
Pac.  II.  Co.  61  Cal.  59.  The  points,  made  here,  and  which,  it  is 
claimed,  were  not  involved  in  the  case  quoted  above,  are:  (1)  That 
by  virtue  of  an  ordinance  of  the  city  of  Los  Angeles,  approved  Octo- 
ber 24,  1872,  an  ordinance  of  the  board  of  supervisors  of  Los  Ange- 
les county,  and  an  agreement  of  defendant  therein  referred  to,  and 
certain  other  ordinances  relating  to  the  same  subject-matter,  a  con- 
tract between  the  parties,  plaintiff  and  defendant,  was  created,  by 
the  express  terms  of  which  it  became  the  daty  and  right  of  defend- 
ant to  establish  its  depot,  and  to  maintain  and  operate  its  railroad,  in 
and  through  the  city,  and  that  the  subsequent  deed  and  ordinances 
of  the  city  relating  thereto  constituted  an  express  grant  to  the  defend- 
ant of  the  right  to  maintain  its  depot  and  operate  its  road  without 
any  further  license  from  the  city.  (2)  That  the  ordinance  imposing 
a  license  upon  the  defendant  is  in  contravention  of  the  terms  of  this 
contract,  and  impairs  its  obligation,  and  is  therefore  void  as  against 
defendant. 

From  a  review  of  the  findings  of  the  court  below,  and  of  the  evi- 
dence upon  which  those  findings  are  based,  we  conclude  the  city  of 
Los  Angeles  and*  the  county  of  Los  Angeles  were  alike  desirous  that 
the  defendant  corporation  should  construct  its  railroad  through  the 
county,  and  locate  its  depot  and  shops  within  the  city  limits;  and  that, 
as  an  inducement  thereto,  they,  and  each  of  them,  were  willing  to 
make,  and  did  make,  concessions  in  the  way  of  bonds  and  stock,  and 
that  the  plaintiff  granted  certain  lands  needed  by  the  corporation  de- 
fendant, and  granted  to  it  free  "any  and  all  right  of  way  which  said 
Southern  Pacific  Railroad  Company  may  require  in  entering,  passing 
through,  and  leaving  the  said  city  with  the  main  trunk  line,  to  be  se- 
cured to  them  free  of  any  claim  for  damages  or  other  compensation." 
The  court  below  finds  that — 

"The  plaintiff,  for  a  valuable  consideration  rendered  by  the  defendant 
granted  to  the  defendant  the  rijrht  to  construct  its  road,  depots,  workshops, 
in  said  city,  and  to  operate  the  same,  and  to  carry  on  its  business  connected 
with  said  road  and  depots  in  said  city;  but,  by  virtue  of  said  ordinances  and 
contract,  the  defendant  has  not  the  free  nor  unrestricted  right  to  operate  its 
said  roads,  depots,  or  workshops,  or  carry  on  its  said  business  within  said 
^.ity,  free  from  any  tax,  license,  or  other  impositions  from  said  city." 

This  further  fact  is  found : 
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"The  court  further  finds  that  there  was  no  consideration  paid,  or  contractied 
to  be  paid,  by  the  defendant  to  the  county  or  city,  or  either  of  them,  to  the 
plaintiff  for  exemption  from  taxation." 

If  there  is  anything  in  the  evidence  which  can  be  said  to  militate 
against  the  two  findings  above  set  oat,  it  mast  be  found  in  the  ordi- 
nance which  provides  that,  in  consideration  of  the  benefits  and  ad- 
vantages conferred  upon  and  derived  by  the  city  by  the  location  of 
the  passenger  and  freight  depots  for  the  Los  Angeles  city  station  of 
the  main  trunk  line  of  the  Southern  Pacific  Kailroad  within  said  city,, 
etc.,  the  city  assigns  certain  stock  to  the  defendant,  and  at  the  same: 
time  provides  that  the  defendant  shall  not,  as  a  consideration  foi 
such  stock,  be  required  to  locate  and  build  its  depots,  and  run  the  road 
to  the  same,  unless  there  shall  be  deeded  to  the  company  certdn 
lands  for  depot  purposes,  and  certain  other  land  for  workshops  and 
other  buildings;  or  in  the  ordinance  approved  July  26,  1873,  enti- 
tled "An  ordinance  providing  a  free  right  of  way  for  the  Southern 
Pacific  Bailroad  through  the  city  of  Los  Angeles."  The  ordinance, 
after  reciting  that  by  a  certain  ordinance  passed  October  24,  1872, 
the  city  was  obligated  to  give  to  defendant  a  free  right  of  way  through 
the  city  for  its  road,  and  that  the  defendant  had  selected  certain 
streets,  proceeds  to  set  apart  and  dedicate  to  the  unreserved  and  un- 
restricted use  of  defendant  such  streets  for  a  right  of  way,  and  to 
grant  to  defendant  the  right  of  way  over  the  same  for  the  uses  and 
purposes  of  its  road,  etc. 

We  fail  to  find  in  this  testimony  anything  in  conflict  with  the  facts 
as  found  by  the  court.  The  city  was  the  owner,  as  we  suppose,  of 
certain  lands  and  personal  property,  which  it  was  willing  to  convey 
to  defendant,  provided  it  would  build  its  road  through  the  city,  and 
build  its  depot  and  workshops  therein,  and  the  former  was  also  will- 
ing, as  a  further  inducement,  to  grant  a  right  of  way  through  the  city 
to  defendants  for  its  road  free  from  all  expense  or  damage.  It  does 
not  follow  that  the  business  of  the  defendant,  when  established  and 
prosecuted,  or  its  property,  were  to  be  free  from  the  burdens  of,  taxa- 
tion, or  exempt  from  such  license  tax  as  might  lawfully  be  imposed 
upon  other  persons  owning  like  property  and  using  it  in  like  manner. 
There  was  a  contract  between  plaintiff  and  defendant.  It  related  to 
the  manner  of  acquiring  certain  property  and  easements.  It  did  not, 
however,  confer  upon  the  grantee  any  rights,  privileges,  exemptions, 
or  immunities  in  the  ownership  or  use  of  the  property  to  which  it 
would  not  have  been  entitled  had  it  purchased  the  same  property  at 
private  sale  from  an  ordinary  citizen,  or  condemned  and  paid  for  it 
under  the  right  of  eminent  ?'iomain.  The  case  of  City  of  Los  Angeles 
v.  Los  Angeles  Water  Co.  61  Gal.  65,  is  not  in  point.  There  the 
plaintiff  entered  into  an  agreement  with  the  predecessors  in  interest 
of  the  defendant,  by  which,  for  an  annual  rent,  reserved,  and  other  con- 
siderations, defendant,  the  holder  of  a  lease  of  plaintiff's  water- works, 
as  assignee,  had  a  right  to  sell  and  distribute  water  for  domestic  pur- 
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poses,  and  to  receive  the  rents  and  profits  to  its  own  ase.  The  right 
to  sell  water,  and  carry  on  the  business  of  selling  and  distributing 
water  for  profit,  was  granted  by  plaintiff,  and  an  ordinance  imposing  a 
license  tax  upon  all  persons  vending  water  for  domestic  purposes  was 
held  invalid  against  defendant,  upon  the  ground  that  plaintiff,  under 
its  contract,  had  already  reserved  a  sum  to  be  paid  by  defendant  for 
the  privilege  of  vending  water  for  domestic  purposes,  and  could  not^ 
during  the  term  of  tht  lease,  increase  the  amount  to  be  paid  for  the 
privilege  granted.  The  present  case  differs  from  that  in  this :  there^ 
plaintiff  had  received  a  consideration  for  a  privilege  granted^  here, 
no  privilege  had  been  granted  to  carry  on  a  business,  and  no  compen- 
sation had  been  received  for  any  such  grant.  Plaintiff  had  granted 
a  right  of  way  and  conveyed  certain  property  as  any  private  owner 
of  such  property  might  have  done, — nothing  more. 

This  did  not,  as  we  think,  constitute  such  an  express  grant  to  de- 
fendants of  the  right  to  operate  its  road  as  to  exclude  it  from  liabil- 
ity  to  a  license  tax  in  common  with  others  engaged  in  a  like  pursuit.  It 
follows  that  the  ordinance  imposing  a  license  upon  defendant  is  not 
obnoxious  to  the  charge  of  being  in  violation  of  a  contract.  By  this 
reasoning  we  do  not  mean  to  imply  that  it  is  in  the  power  of  a  munic- 
ipal corporation,  by  a  contract  concerning  its  property,  to  divest  it* 
self  of  any  of  its  governmental  functions. 

We  are  of  opinion  the  judgment  and  order  appealed  from  should  b& 
affirmed. 

We  concur:     Footb,  C;  Belcher,  C.  C. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 


People  v.  French.     (No.  20,071.) 
Filed  August  29,  1886. 

Grtm:inal  Law  and  Prockdure— Murder— VERDrcT— Death  Penalty. 
If  on  a  trial  for  murder  la  tlie  first  degree  the  jury,  in  rendering  iheir  ver- 
dict, fail  to  attach  any  penalty,  the  duty  of  the  court  is  to  impose  the  death 
penalty.     Instructions  in  this  regard  reviewed,  and  held  sufficient. 
Samk — Evidence— Credibilttt  of  Witness. 

Certain  evidence  reviewed,  and  held  admissible  to  affect  credibility  of  wit- 
ness. 
Same— Testimony  as  to  Understanding  of  Words  Used  by  Another. 
A  witness  cannot  testify  to  his  understanding  of  the  meaning  of  words  used 
by  another,  or  to  inferences  drawn  by  him  from  a  •*  combination  of  circum- 
stances tending  to  throw  light  "  on  the  question  of  feeling  between  two  per- 
sons.   That  Is  a  matter  for  the  jury,  upon  proof  of  the  words  or  circurastancea 
themselves,  and  a  question  for  the  purpose  of  drawing  out  such  matter  is  ob- 
jectionable. 
Bame— Objectionable  Questions— Effect  op  Btrikikg  Out. 

Where  an  objectionable  question  is  asked,  and  the  answer  thereto  stricken 
out  by  consent  of  the  parlies,  the  question  is  considered  not  answered ;  and  if 
the  court  also  instruct  the  jury  to  disregard  the  matter  because  it  is  strickea 
out,  defendant  is  not  prejudiced  by  such  answer. 
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In  bank.     Appeal  from  superiior  court,  *county  of  Amador. 

Eagon  d  Armstrong ^  for  appellant. 

The  Attorney  Oeneral,  for  respondent. 

McKbb,  J.  Appeal  from  a  judgment  of  conviction  of  murder  in 
the  first  degree,  and  an  order  denying  a  motion  for  a  new  trial. 

1.  The  material  point  upon  which  the  defendant  relies  for  a  reversal 
of  the  judgment  is  that  the  jury  were  misled,  by  the  instructions  of 
the  court  upon  the  question  of  punishment,  to  return  a  verdict  of 
murder  in  the  first  degree,  without  a  declaration  of  what  the  punish- 
ment should  be.  The  charge  of  the  court  as  to  the  power  and  duty 
of  the  jurors  upon  that  question  was  quite  elaborate.  Altogether  six 
or  seven  instructions  upon  the  subject  were  given,  which  might  have 
been  more  forcibly  expressed  by  reading  to  the  jury  section  190  of 
the  Penal  Code.  But  the  thought  expressed  by  the  several  instruc- 
tions was  this :  If  the  jury  should  agree  to  find  the  defendant  guilty 
of  murder  in  the  first  degree,  then  they  had  the  right,  under  the  law, 
in  the  exercise  of  their  duties,  to  go  further  and  determine  the  pun- 
ishment of  the  defendant;  i.  e,,  whether  he  should  suffer  the  highest 
penalty  of  the  law — death — or  the  milder  punishment  of  imprison- 
ment for  life.  If  they  determined  upon  the  former,  it  would  not  be 
necessary  for  them  to  declare  it  in  their  verdict;  but  if  upon  the  lat- 
ter, it  would  be.  It  is  true  that  in  the  elaboration  of  the  instructions 
upon  that  question  the  court  did  not  directly  tell  the  jury  that  if 
they  did  not,  by  their  verdict,  declare  the  punishment,  the  court,  on 
a  verdict  returned  by  them  of  murder  in  the  first  degree,  would  have 
to  pronounce  judgment  of  death;  but  later  on  in  the  proceedings  it 
did  give  them  to  understand  that  if  they  did  not  declare  in  their  ver- 
dict that  the  punishment  shall  be  imprisonment  for  life,  the  court 
would  have  to  perform  its  duty  by  imposing  the  punishment  of  the 
law.  Upon  receiving  the  original  charge  the  jury  retired  for  delibera- 
tion, and  afterwards,  being  brought  into  court,  announced  they  were 
agreed  upon  the  question  of  guilt,  but  not  upon  the  question  of  pun- 
ishment. Upon  that  announcement  the  following  took  place  between 
the  court  and  jurors : 

^*  Court,  Do  I  understand  the  jury  to  disagree  simply  upon  the  matter  of 
l)unishment?  /wror.  Yes,  sir.  I  am  not  willing  to  pass  sentence  *  *  * 
by  which  the  man  should  be  killed,  because  I  think  there  were  some  mitigat- 
ing circumstances.  *  *  ♦  Cottr^.  The  jury  have  the  right  to  fix  the  pen- 
alty at  death  or  imprisonment  for  life.  *  ♦  *  if  the  jury  bring  in  a  ver- 
dict of  guilty  of  murder  in  the  first  degree,  without  specifying  the  penalty, 
they  may  do  so.  Juror,  Then  we  are  not  compelled  to  do  it?  Court.  You 
are  not  compelled  to  do  it;  you  simply  have  the  discretion." 

The  jurors  again  retired,  and  again  returned  into  court  for  informa- 
tion upon  the  same  subject.  The  same  juror,  addressing  the  court, 
said: 

"I  got  the  impression  that  if  the  verdict  was  returned  of  guilty  of  murder 
in  the  first  degree,  without  anything  further,  it  inflicted  the  death  penalty. 
Some  of  my  fellow-jurors  thought  it  did  not.     I  want  to  be  certain  of  that." 


Digitized  by 


Google 


824  PACIFIC  REPOBTEB.  [Cal. 

The  court  again  read  to  the  jary  section  190  of  the  Penal  Code, 
and  in  connection  therewith  said  to  the  jurors : 

«  *  *  *  If  tliere  is  nothing  specified  [in  jour  verdict]  as  to  the  penalty^ 
the  court  will  have  its  duty  to  perform,  but  what  the  duty  wil]  be  the  court 
will  not  say. " 

Of  the  duty  of  the  court  upon  receiving  a  verdict  of  guilty  of  mur- 
der of  the  first  degree  there  could  have  been  no  doubt  in  the  mind 
of  the  judge.     The  law,  as  construed  by  this  court,  is  clear. 

''If  a  jury  shall  agree  that  a  defendant  is  guilty  of  murder  in  the  first  de- 
gree, but  cannot  agree  that  the  punishment  shall  be  imprisonment  for  life,  or 
shall  not  declare  that  the  punishment  shall  be  such  imprisonment,  it  will  be 
the  duty  of  the  court  to  pronounce  judgment  of  death.  The  jury  need  not 
declare  that  death  shall  be  inflicted,  in  cases  where  they  cannot  agree  on  im- 
prisonment, since,  if  the  verdict  is  silent  in  respect  to  the  penalty,  the  court 
must  sentence  the  defendant  to  death."    People  v.  Welch,  49  Cal.  185. 

We  do  not,  therefore,  understand  why  the  court  should  have  hesi- 
tated to  directly  say  to  the  jurors  what  his  duty  would  be  in  case  they 
returned  a  verdict  of  guilty  of  murder  in  the  first  degree.  But  the 
question  is,  did  that  hesitancy  in  anyway  mislead  the  jurors  as  to 
their  powers  or  duties?  The  jury  did  agree  upon  their  verdict,  and, 
in  the  performance  of  that  duty,  it  is  not  claimed  that  they  were  mis- 
led by  any  of  the  instructions  of  the  court.  They  did  not  agree  on 
imprisonment  of  the  defendant  for  life,  but  they  returned  a  verdict  of 
murder  in  the  first  degree,  which  was  silent  in  respect  to  the  penalty. 
Were  they  prevented  from  agreeing  on  the  penalty  by  any  of  the  in- 
structions of  the  court  upon  that  subject?  We  think  not.  The  only 
juror  who  doubted  in  the  matter  seems  to  have  been  at  last  satisfied 
with  the  information  which  he  obtained  from  the  court ;  for,  upon  re- 
ceiving that  information,  he  agreed  to  a  verdict  without  a  declaration 
as  to  the  punishment,  and  returned  the  same  to  the  court  as  his  ver- 
dict. There  is  nothing  in  the  record  tending  to  show  that  he  had  any 
doubt  as  to  the  grade  of  the  crime  of  which  the  defendant  was  guilty. 
This  result  was  reached  after  receiving  the  elaborate  and  reiterated  in- 
structions of  the  court  as  to  their  power  and  duty  upon  the  question 
of  punishment ;  and  we  cannot  see  how  any  of  the  jurors  could  have 
been  misled  into  disagreement  upon  the  question*  by  anything  con- 
tained ip  the  instructions.  Besides,  we  think  it  evident  that  the  jury 
were  not  misled ;  for  there  was  no  dissent  to  the  verdict  as  rendered. 
At  the  request  of  counsel  for  defendant  the  jury  were  polled,  and 
each  one  answered  that  it  was  his  verdict, — the  doubtful  juror  saying, 
when  his  name  was  called,  "Yes,  that  is  my  verdict,  and  I  will  leave 
the  responsibility  to  the  court."  After  which  the  polling  of  the  jurors 
proceeded  further,  and  all  the  jurors  answered,  "Yes,  that  is  my  ver- 
dict." 

2.  The  homicide  of  which  the  defendant  was  convicted  was  of  a 
man  named  Peter  Wells.  It  was  committed  in  the  town  of  Oleta, 
Amador  county,  on  the  fourteenth  of  March,  1884.     Qn  the  trial  of 
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the  case,  Lee  Marcellas — a  man  who  had  been  in  the  employ  of 
Wells — was  examined  as  a  witness  for  the  defendant,  and  gave  testi- 
mony tending  to  show  that  on  the  morning  of  the  day  of  the  homi- 
cide, Wells,  being  armed,  started  to  go  to  the  town  of  Oleta,  where  he 
expected  to  meet  with  French,  with  whom  he  had  had  previous  dif- 
ferences, and  wanted  the  witness  to  arm  himself  and  go  with  him; 
but  the  witness  refused,  and  tried  to  dissuade  Wells  from  going, 
saying  to  him  that  '*be  would  meet  French  there,  and  there  would 
be  shooting."  To  which  Wells  replied,  "If  there  was  to  be  trouble, 
there  was  no  use  in  trying  to  stave  it  off." 

In  cross-examination  the  district  attorney  asked  the  witness  ques- 
tions to  draw  out  a  conversation  between  him  and  the  wife  of  Wells, 
after  the  homicide,  in  which  he  told  her  that  he  had  said  to  Wells,  a 
few  days  before  the  homicide,  "If  he  would  let  him  [the  witness]  have 
a  rifle  he  would  put  French  in  a  prospect  hole,"  and  that  Wells  said 
to  him  "he  didn't  want  anything  of  that  kind."  Objections  to  the 
questions  upon  the  grounds  of  irrelevancy,  immateriality,  and  want  of 
preliminary  proof  were  overruled  by  the  court,  against  defendant's 
exceptions.  In  answering  the  questions  the  witness  testified,  in  sub- 
stance, that  a  day  or  two  before  the  homicide  the  witness  had  said 
to  Wells :  "If  I  thought  that  man  [French]  was  hunting  us  in  the 
chaparal  I  would  go  down  and  get  him;"  to  which  Wells  said,  "No;" 
and  that  he  (the  witness)  did  not  remember  whether  he  had  told  it 
to  Mrs.  Wells,  but  if  he  had,  he  told  it  to  her  as  it  was.  Manifestly, 
the  court  admitted  the  evidence  to  affect  the  credibility  of  the  wit- 
ness. We  cannot  see  any  other  ground  upon  which  it  was  entitled 
to  admission.  If  counsel  for  the  defendant  understood  that  it  had 
been  admitted  on  any  other  ground,  or  was  apprehensive  that  it 
might  have  been  used  for  any  other  purpose  in  the  case,  he  could 
have  asked  the  court  by  a  proper  instruction  to  have  limited  it  to  the 
question  of  the  credibility  of  the  witness ;  but,  having  failed  to  do  that, 
we  cannot  see  that  there  was  any  prejudicial  error  in  the  ruling  or 
action  of  the  court  in  the  matter. 

3.  After  the  defendant  had  rested  his  case,  the  district  attorney 
called  a  witness,  of  whom  he  asked  the  following  question : 

"During  your  association  with  the  deceased,  Wells,  and  the  actions  on  his 
part,  from  words  of  his  and  combination  of  all  the  circumstances  that  would 
tend  at  all  to  throw  light  on  the  subject,  what  was  the  feeling,  and  the  ex- 
pressed feeling,  between  Wells  and  French?" 

The  court  should  have  sustained  the  objections  made  to  the  ques- 
tion. A  witness  cannot  testify  to  his  understanding  of  the  meaning 
of  words  used  by  another,  or  to  his  inferences  drawn  by  him  from  a 
"combination  of  circumstances  tending  to  throw  light"  on  the  ques- 
tion of  feeling  between  two  persons.  That  is  a  matter  for  the  jury 
upon  proof  of  the  words  or  circumstances  themselves.  The  question 
was  therefore  objectionable.  But  the  question  itself  was  not  an- 
swered, for  the  record  shows  that  the  answer  of  the  witness  to  the 
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question  was  by  consent  of  the  district  attorney  stricken  out;  and 
the  court  also  instructed  the  jury  to  disregard  it  because  it  was  stricken 
out. 

There  being  no  prejudicial  errors  in  the  record^  the  judgment  and 
order  must  be  afiSrmed. 

We  concur :     Myrick,  J. ;  Morrjson,  C.  J. ;  Thornton,  J. 


(67  Cal.  402)  . 

White  v.  Disher.     (No.  9,486.) 

Filed  August  25,  1885. 

Witness— PRKSUMPTION  from  FAiiSiTY  op  Part  of  Tkotimony. 

A  '*  witue.()s  false  in  one  part  of  his  te&timony  is  to  be  distrusted  In  others,*' 
under  the  statutes  of  California.  Code  Civil  Froc.,$  2061.  Such  distrust  is 
a  presumption  raised  by  law  for  the  court,  and  with  which  the  jury  has  noth- 
ing to  do  but  to  receive  and  act  upon,  and  it  is  rebuttable,  and  may  be  overcome 
by  facts  and  circumstances,  of  which  they  are  the  sole  judges. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  Trinity  county. 

W.  J.  Tinnin  and  T.  L.  Carothers,  for  appellant. 

C.  E,  Williams  and  J.  JV.  Phillbrook,  for  respondent. 

Searls,  G.  Action  to  recover  damages  on  breach  of  contract. 
Plaintiff  had  verdict  and  judgment  for  $714,  and  costs.  Defendant 
moved  for  a  new  trial,  which  was  denied,  and  the  appeal  is  from  final 
judgment  and  order  overruling  motion  for  new  trial.  We  have  ex- 
amined  the  several  errors  assigned  by  appellant,  and  conclude  that, 
with  a  single  exception,  they  are  not  supported  by  law.  The  excep- 
tion referred  to  is  as  follows:  At  the  trial  defendant  asked  the  court 
to  instruct  the  jury  in  these  words:  "A  witness  willfully  false  in  one 
part  of  his  testimony  is  to  be  distrusted  in  his  other  testimony."  The 
instruction  was  modified  by  the  court  by  striking  out  the  words  "is 
to"  and  inserting  in  lieu  thereof  the  word  "may,"  so  that  the  instruc- 
tion as  given  read:  "A  witness  willfully  false  in  one  part  of  his  tes- 
timony 7nay  be  distrusted  in  his  other  testimony."  To  which  modi- 
fication of  the  instruction  defendant  excepted,  and  the  ruling  is  as- 
signed as  error.  Section  2061,  Code  Civil  Proc.  subd.  3,  provides 
"that  a  witness  false  in  one  part  of  his  testimony  is  to  be  distrusted 
in  others."  The  rule,  as  formulated  in  the  Code,  is  substantially  the 
same  as  that  laid  down  by  law  writers,  and  followed  by  the  courts 
prior  to  the  adoption  of  our  codes.  In  People  v.  SpraguCy  53  Cal.  404^ 
the  court  say : 

"The  imwhr. ,  falsiis  in  uno.faJfnts  in  o/nnibiis,  is  not  to  be  construed  as 
authorizing  a  court  to  charge  tliat  if  a  witness  perjures  himself  in  respect  to 
one  or  more  particulars,  the  jury  must  reject  all  his  testimony.  People  v. 
Strong,  30  Cal.  156.  The  rule  is  that  the  jury  may  reject  the  whole  of  the 
testimony  of  a  witness  who  has  willfully  sworn  falsely  as  to  a  material  point; 
that  is  to  say,  the  jury,  being  convinced  that  a  witness  has  stated  what  was 
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untrue,  not  as  the  result  of  mistake  or  inadvertence,  but  willfully  and  with 
the  design  to  deceive,  must  treat  all  his  testimony  witli  distrust  and  suspi- 
-cion,  and  reject  all,  unless  they  shall  be  convinced,  notwithstanding  the  base 
character  of  the  witness,  that  he  has  in  other  particulars  sworn  to  the  truth. 
The  third  subdivision  of  section  2061  of  the  Code  of  Civil  Procedure  is  but 
declaratory  of  the  rule  above  considered,  and,  by  requiring  a  jury  to  distrust, 
necessarily  authorizes  them  to  reject  all  the  testimony  of  such  a  witness  in  a 
•proper  case. " 

In  that  case  defendant's  counsel  had  asked  the  court  to  instruct 
the  jury  in  the  language  of  the  Code,  and  the  court  had  added  the  word 
"willfully"  before  the  word  "false,"  and  the  contention  in  this  court 
was  as  to  the  propriety  of  such  addition,  and  it  was  held  proper,  and 
that "  the  word  « willfully '  did  not  change  the  effect  of  the  instruction  as 
offered."  People  v.  Soto,  59  Cal.  367,  and  People  v.  Hicks,  53  Cal. 
354,  are  to  the  same  general  effect.  The  question  involved  in  the 
present  ease  is,  however,  somewhat  different  from  the  contention  in 
those  cited.  Here  the  law  provides  that  a  witness  willfully  false  in 
one  part  of  his  testimony  is  to  be  distrusted, — not  that  the  jury  may 
or  may  not  distrust  his  testimony,  but  they  are  to  be  told  that,  as  mat- 
ter of  law,  his  testimony  is  to  be  distrusted.  This  distrust  forms  the 
•basis  or  stand-point  from  which  they  must  view  his  testimony; 'the 
standard  by  which  to  weigh  his  utterances.  It  is  true  that,  notwith- 
standing this  legal  distrust  which  the  law  casts  upon  a  witness  will- 
fully false  in  a  material  part  of  his  testimony,  the  jury  may  believe 
him  upon  other  points ;  they  are  to  be  the  sole  judges  as  to  that ;  there 
may  be  abundant  reasons  why  they  not  only  viay,  but  why  they  should, 
believe  him  in  other  particulars.  The  truth  is  not  to  be  rejected  be- 
cause it  passes  through  a  false  medium ;  but,  as  to  the  existence  of 
the  truth,  the  jury  is  the  sole  judge.  The  jury  was  told  that  in  such 
cases  a  witness  may  be  distrusted.  The  law  says  he  is  to  be  distrusted, 
that  is,  that  he  must  be  distrusted.  A  thing  that  is  to  be,  must  be. 
The  distrust  which  is  cast  upon  a  witness  willfully  false  in  a  material 
part  of  his  testimony  is  a  presumption  of  law  for  the  court,  and  with 
which  the  jury  has  nothing  to  do  except  to  receive  and  act  upon. 
It  is  a  rebuttable  presumption,  to  be  overcome  by  facts  and  circum- 
stances over  which  they  are  the  sole  judges. 

The  word  "may"  inserted  by  the  court  was  not  synonymous  with  the 
is  to  of  the  Code;  it  imported  to  the  jury  that  ihey  might  or  might 
not,  at  their  option,  distrust  a  witness  willfully  false  in  one  portion  of 
his  testimony,  when,  as  matter  of  law,  they  must  distrust  him,  and 
may,  or  may  not,  notwithstanding  such  distrust,  believe  him.  i'he 
law  presumes  every  man  accused  of  crime  innocent  until  his  guilt  is 
shown.  This  is  a  presumption  not  to  be  acted  upon  or  rejected  by  a 
jury  at  their  will  or  pleasure.  So  a  witness  willfully  false  is  to  be  dis- 
trusted by  a  jury,  and  with  this  distrust  as  a  factor  in  the  problem, 
ihey  may — they  are  at  liberty  to — believe  or  not  to  believe  him  in  othet 
particulars. 

We  think  the  court  below  erred  in  its  modification  of  the  instruc- 
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tion,  and  that  for  such  error  the  judgment  and  order  should  be  re- 
versed  and  a  new  trial  ordered. 

We  concur :     Belcher,  C.  C.  ;  Foote,  C. 

By  the  Court.  For  the  reasons  given  in  the  fore^ifoing  opinion 
the  judgment  and  order  are  reversed,  and  the  cause  reuianded  tor  a 
new  trial. 


im  Cal.  412) 

People  v.  Richards.     (No.  20,094.) 

Filed  August  28,  1885. 

1.  Ck>N8PiTi  \CY--FouM  OP  Informatfon  for. 

An  information  for  a  conspiracy  net'd  not  be  n.crainst  conspirators  jointly,  and 
is  therefore  not  insufficient  because  it  is  a^j^inst  a  single  individual. 

2.  Conspiracy  to  Kob. 

A  conspiracy  to  compel  a  person  to  si<;:n  bis  bank  check,  and  then  lo  lake  it 
from  him  forcibly,  constitutes  a  oonspirHcy  to  rob. 

In  bank.     Appeal  from  superior  court,  Santa  Clara  county. 

H,  C.  Moore  and  J.  H.  Campbell,  for  appellant. 

Herrington  d  Bane^  for  respondent. 

McKiNSTRT,  J.  The  superior  court  sustained  a  demurrer  to  an  in- 
formation, which  is  in  words  and  figures  as  follows : 

**In  the  Superior  Court,  etc.  John  Richards  is  accused  by  the  district  at- 
torney of  the  county  of  Santa  Clam,  state  of  California,  hy  this  information » 
of  conspiracy,  committed  as  follows:  The  said  John  Richards,  on  or  about 
the  ninth  day  of  September,  A.  D.  1884,  at  the  county  and  state  aforesaid, 
did  conspire  with  one  David  Davis,  feloniously  and  by  means  of  force  and 
fear,  to  take  certain  bank  checks  to  and  of  the  value  of  fifteen  thousand  dol- 
lars from  the  person  and  immediate  presence  of  one  Henry  Miller,  the  owner 
thereof,  against  the  will  of  said  Henry  Miller,  (and  immediately  theretofore, 
and  for  the  purpose  of  said  taking,  to  compel  said  Henry  Miller,  by  means 
of  force  and  fear,  to  draw,  make,  and  sign  said  checks;)  and  said  defendant, 
in  pursuance  of  said  conspiracy,  and  to  effect  the  object  thereof,  did,  on  or 
about  the  date  last  named,  proceed  from  .the  town  of  Hollister,  in  the  county 
of  San  Benito,  state  of  California,  to  the  city  of  Gilroy,  in  the  county  of  Santa 
Clara,  in  said  state,  and  did  arm  and  disguise  himself,  and,  on  the  thirteenth 
of  September,  1884,  did  set  forth  from  said  city  of  Gilroy  along  the  road  lejul- 
ing  therefrom  to  the  certain  place  in  the  county  last  aforesaid  known  as 
•  PachecoPass,'  there  to  lie  in  wait  for  said  Henry  Miller,  and  consummate  the 
purpose  of  the  said  conspiracy,  contrary  to  the  form,  force,  and  effect  of  the 
statute  in  such  cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  people  of  the  state  of  California." 

From  the  judgment  on  demurrer  the  people  appealed.  Counsel  for 
respondent  makes  the  point,  "There  must  be  two  persons,  at  least, 
charged  jointly  as  defendants  in  every  information  for  conspiracy;" 
and  adds :  "To  the  general  rule  there  is  this  only  exception :  one  can 
only  be  charged  or  convicted  of  conspiracy  when  he  is  charged  to  have 
CQnspired  with  persons  'unknown,'  or  beyond  the  jurisdiction  of  the 
court."  As  supporting  the  point,  respondent  cites  Penal  Code,  note 
to  section  1160;  Russ.Cr.§§  492-548;  2Bi8h.Crim.Law,§§  188,189; 
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1  Bish.  Crim.  Froc.  §§  963,  964.  The  note  to  section  1160  of  the 
Penal  Code  merely  lays  down  certain  propositions,  not  necessarily  in- 
volving the  one  here  presented,  and  refers  to  adjudications  (men- 
tioned in  the  text  writers  or  directly  cited  by  respondent)  to  sustain 
such  propositions.  We  have  seen  no  edition  of  Eussell  on  Crimes 
divided  into  sections.  In  the  eighth  American  edition  of  that  work 
(Davis  and  Metcalf )  it  is  said : 

"From  the  nature  of  conspiracy  it  is  an  offense  which  cannot  be  charged 
to  have  been  committed  by  one  person  alone.  And  upon  this  ground  it  has 
been  holden  that  a  prosecution  for  a  conspiracy  cannot  be  maintained  against 
a  husband  and  wife  only,**  etc.    Volume  2,  p.  690. 

No  one  can  dispute,  or  has  ever  disputed,  that  the  offense  cannot 
be  committed  by  one  alone,  and  it  would  seem  that  the  husband  and 
wife  were  one,  in  the  sense  that  they  could  not  conspire  without  the 
co-operation  of  another,  at  least.  Section  189  of  Bishop's  Criminal 
Law  (volume  1)  does  not  bear  upon  the  point,  nor  does  section  188 
help  to  solve  the  precise  question.  By  way  of  argument,  it  may  be 
said,  because  one  cannot  commit  a  conspiracy,  or  because  when  two 
are  charged  as  defendants  the  acquittal  of  one  operates  as  an  acquittal 
of  the  other,  therefore  the  indictment  must  be  against  two  persons, 
with  the  exception  that  one  may  be  informed  against  if  it  be  stated 
in  the  information  that  the  other  conspirator  is  dead  or  unknown  or 
out  of  the  state.  The  argument  may  be  given  such  force,  if  any,  as 
it  is  entitled  to.  But  the  188th  section  is  cited  by  counsel  as  au- 
thority to  the  point  that  at  least  two  must  be  charged  "as  defend- 
ants." It  is  enough  to  say  that  Mr.  Bishop  draws  no  such  inference 
from  the  premises  by  him  laid  down.  Sections  963  and  964  of 
Bishop's  Criminal  Procedure  (volume  1)  treat  of  "Steps  Where  Pri- 
vate Person  Prosecutes,"  and  "Steps  if  Prosecuting  OflScer."  They 
Jo  not  speak  of  conspiracy  at  all.  At  section  464  (same  volume)  Mr. 
Bishop  quotes  Starkie : 

"An  indictment  for  conspiracy  cannot  charge  the  offense  against  one  only, 
for  the  very  nature  and  essence  of  the  crime  exclude  the  idea  of  its  commis- 
sion by  a  single  individual.  But  the  indictment  may  allege  that  the  defend- 
ant, together  with  other  persons,  committed  the  offenSe." 

Bishop  adds : 

"So  that  even  here  there  is  no  legal  necessity  for  proceeding  yo«ii?y  against 
the  two  or  more  conspirators." 

And  in  section  225  of  the  Criminal  Procedure  (volume  2)  the  same 
learned  writer  very  clearly  intimates  his  opinion  that,  upon  princi- 
ple, when  two  or  more  conspirators  are  living  and  within  the  juris- 
diction, one  of  them  may  be  separately  indicted.     He  says": 

"The  conspirators  may,  as  of  course,  be  jointly  indicted;  nor,  if  they  are, 
will  the  court  generally  direct  that  they  be  separately  tried.  But  if  one  of 
two  dies,  the  living  one  may  be  indicted  and  tried,  and  it  is  the  same  of  a 
known  conspirator  where  the  other  is  unknown ;  and  probably  it  is  legally  com- 
petent to  indict  known  and  arrested  conspirators  separately,  while  yet  the 
court  might  interfere  to  correct  so  inconvenient  and  unusual  a  course." 
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If  one  can  be  separately  indicted,  two  being  named  in  the  indict- 
ment  as  conspirators,  the  indictment  is  sufficient  as  against  demurrer, 
whatever  action  the  court  might  assume  to  take  to  prevent  the  prac- 
tice. 

In  support  of  his  point  respondent's  counsel  also  cites  1  Wbart. 
Crim.  Law,  §  431;  Whart.  Prec.  607-673;  Wbart.  Crim.Ev.  §  393. 
At  section  1388  of  his  Criminal  Law,  Dr.  Wharton  says: 

"A  conspiracy  must  be  by  two  persons  at  least.  One  cannot  be  convicted 
of  it  unless  he  has  been  indicted  with  persons  to  the  jurors  unknown." 

And  the  same  learned  writer  employs  similar  language  in  a  note  to 
the  form  No.  607,  inserted  in  his  Precedents.  As  to  Wharton's  Crim- 
inal Evidence,  here,  again,  there  is  some  error  in  the  citation.  Sec- 
tion 393  does  not  relate  to  the  subject.  In  a  note  to  the  statement  in 
section  1388,  above  quoted,  Wharton  cites  1  Hawk.  c.  72,  and  a  large 
number  of  reported  decisions.  Assuming  that  by  "Hawk.  c.  72,"  is  in- 
tended 1  Hawkins'  Pleas  of  Crown,  chapter  27,  it  is  there  only  laid 
down  that  under  the  statute,  (21  Edw.  I.,)  one  person  alone  cannot  be 
guilty  of  conspiracy ;  and  therefore  no  prosecution  under  it  was  main- 
tainable against  a  husband  and  wife  only.  Page  448,  §  6.  Of  the 
cases  cited  Regina  v.  Thompson,  5  Cox,  Crim.  Cas.  166,  only  holds  that 
where  an  indictment  charged  that  A.,  B.,  and  C.  conspired  together, 
with  divers  other  persons  to  the  jurors  unknown,  and  no  evidence  was 
offered  affecting  other  persons  than  A.,  B.,  and  C,  and  the  jury  ac- 
quitted B.  and  C,  but  found  A.  guilty,  A.  was  entitled  to  an  acquit- 
tal. In  Mulcahy  v.  Reg.  L.  R.  3  H.  L.  Cas.  300,  the  defendant  was  in- 
dicted with  five  other  persons.  Mulcahy  demurred  to  the  indictment, 
because  the  overt  acts  were  not  properly  set  out.  The  judgment  of 
the  court  was  that  the  objection  was  not  sufficient  in  law  to  prevent 
the  defendant  from  being  compelled  to  plead  to  the  indictment,  and 
the  house  of  lords  affirmed  this  judgment.  In  the  course  of  an  opin- 
ion, Mr.  Justice  Willes  said — what  is  everwhere  admitted — that  a 
conspiracy  is  (in  the  absence  of  statutory  limitations)  an  agreement 
of  two  or  more  to  do  an  unlawful  act,  or  a  lawful  act  by  unlawful 
means.  There  is  nothing  in  that  case  to  uphold  the  view  of  counsel 
for  the  respondent  in  the  case  at  bar.  If  "/J.  v.  Denton,"  cited  by 
Wharton,  is  ''Reg.  v.  Inhabitants  of  Denton,"  1  Dears.  Cr.  Cas.  Ee- 
served,  p.  3,  it  is  merely  to  the  effect  that  where  an  indictment  is 
framed  on  an  act  of  parliament,  and  the  act  is  repealed  after  the 
indictment  and  before  plea  pleaded,  a  judgment  against  the  defend- 
ant must  be  arrested. 

U.  S.  V.  Cole,  6  McLean,  513,  was  a  case  in  which  12  persons 
were  indicted  for  conspiracy  with  one  Filley,  deceased.  There  is 
no  intimation  in  the  report  bearing  on  the  question  now  before  us. 
Com.  V.  Irwin,  8  Phila.  380,  only  determined  that  to  justify  a  con- 
viction on  a  count  charging  conspiracy  the  jury  must  be  satisfied  that 
there  was  an  unlawful  combination  by  the  defendant  with  at  least 
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one  other  person.  In  the  note  to  section  1388  of  Wharton's  Crim- 
inal Law,  in  which  the  foregoing  oases  are  cited,  reference  is  made 
to  section  305  of  Wharton's  Criminal  Pleading  and  Practice,  where 
it  is  said : 

"In  an  indictment  for  conspiracy  less  than  two  cannot  possibly  be  joined; 
a  wife  and  husband  together  not  being  sufficient.  *  *  ♦  But  it  is  clear 
that  one  defendant  may  be  tried  alone  when  his  co-conspirators  are  alleged  to 
be  unknown,  or  when  such  co-conspirators  are  dead  Or  absent  or  previously 
cminicted,'* 

From  section  305  we  are  referred  to  section  755  of  the  same  book. 
There  the  rule  is  laid  down: 

"In  riot  or  conspiracy  there  cannot  be  a  conviction  of  a  single  defendant, 
coupled  with  an  acquittal  of  co-defendants,  unless  there  is  an  allegation  and 
proof  of  the  co-operation  of  parties  not  indicted,^* 

In  a  note  to  section  305,  in  addition  to  the  case  of  C7.  S.  v.  Cole, 
reference  is  given  to  Reg.  v.  Gompertz,  9  Q.  B.  824;  Com.  v.  Manson, 
2  Ash.  31;  State  v.  Tom,  2  Dev.  569;  and  State  v.  Covington,  4  Ala. 
603.  In  Reg.  v.  Gompertz  several  persons  were  indicted  together. 
It  was  held  that,  where  all  are  convicted,  if  one  shows  himself  en- 
titled to  a  new  trial  on  grounds  not  affecting  the  others,  a  new  trial 
should  be  granted  to  all.  In  Com.  v.  Manson  the  action  of  the  court 
in  denying  a  separate  trial  to  one  of  two  persons  jointly  indicted  for 
a  conspiracy  was  approved.  State  v.  Tom,  2  Dev.  569,  is  an  in- 
teresting case,  because  of  the  able  and  learned  opinion  rendered. 
But  there,  too,  the  actual  point  decided  was  that  on  an  indictment 
for  conspiracy  against  two  the  acquittal  of  one  is  the  acquittal  of  the 
other.  Nothing  is  said  in  the  opinion  which  directly  sustains  the 
view  contended  for  in  the  present  case,  that  an  indictment  cannot  be 
sustained  wherein  the  single  defendant  is  charged  to  have  conspired 
with  another  nam^d  person,  unless  it  is  averred  that  the  latter  is  dead 
or  out  of  the  jurisdiction,  etc.  State  v.  Covington,  4  Ala.  603,  only 
holds  that  where  several  are  indicted  and  found  guilty  of  a  conspiracy, 
a  motion  in  arrest  of  judgment  will  be  entertained  at  the  instance  of 
any  one,  although  the  others  are  not  in  court  and  may  have  escaped 
from  custody. 

In  addition  to  the  text-books  above  mentioned,  counsel  for  respond- 
ent also  cites  Rex  v.  Kinnersley,  1  Strange,  193 ;  Stnte  v.  Egan,  10 
La.  Ann.  698 ;  People  Y.Olcott,  1  Amer.  Dec.  (2  Johns.  Cas.)  168;  and 
State  V.  McDonald,  10  Amer.  Dec.  (1  McCord,)  691.  Rex  v.  Kinners- 
ley  decides  that  where  two  are  indicted  for  a  conspiracy,  and  one  only 
appears  and  pleads  to  the  issue,  and  is  found  guilty,  judgment  shall 
be  given  against  him  before  the  trial  of  the  other.  The  Louisiana 
case  holds  that  a  judgment  against  one  indicted  for  a  riot,  with  three 
co-defendants  and  "divers  other  persons  unknown,"  will  not  be  ar- 
rested because  his  co-defendants  were  found  "not  guilty."  Non  con* 
Stat  but  he  may  have  been  guilty  of  a  riot  with  the  persons  unknown. 
It  was  held  in  People  v.  Olcott  that  where  one  of  three  persons,  en« 


Digitized  by 


Google 


^32  PACIFIC  REPORTER.  [Cal. 

gaged  in  a  conspiracy,  died  before  trial,  and  another  was  acquitted, 
the  survivor  might  be  tried  and  convicted.  State  v.  McDonald  was  a 
<;ase  where  the  indictmovit  charged  that  McDonald  and  another,  "to- 
gether with  divers  other  persons,  to- wit,  to  the  number  of  five,"  had 
committed  the  crime  of  riot.  A  motion  in  arrest  of  judgment  was 
made  ''simply  on  the  ground  that  the  names  of  the  others  should  have 
been  given^  or,  if  unknown,  that  fact  should  have  been  expressly 
stated."  In  South  Carolina  a  riot  could  not  be  committed  by  less 
than  three  persons,  and  the  court  sustained  the  objection  taken  to  the 
indictment;  holding,  in  effect,  that  the  names  of  the  "others"  should 
have  been  given,  or  their  names  declared  to  be  unknown.  We  so 
understand  that  case.  It  is  true,  the  reporter  states  the  indictment 
was  against  the  defendant  and  two  others,  charging  that  they  "to- 
gether with  other  persons,"  etc.  But  it  is  also  stated  that  the  grand 
jury  found  a  true-bill  against  the  defendant  "and  one  other  only." 
If  the  statements  could  be  construed  to  mean  that  the  two  indicted 
were  charged  to  have  committed  the  riot  with  a  third  person  named, 
"together  with  others,"  etc.,  the  objection  to  the  indictment  would 
not  have  been  sustained,  because  the  name  of  a  third  person  was 
given.     In  the  last  case  the  court  said : 

'*The  names  of  third  persons,  if  they  are  necessary  to  the  constitution  of 
the  offense,  or  constitute  a  necessary  part  of  its  description,  should,  if  known, 
be  inserted.'^ 

In  a  note  the  compiler  adds : 

"If  several  be  indicted  for  a  riot,  and  the  jury  acquit  all  but  two,  they  must 
acquit  them  also,  unless  it  be  charged  in  the  indictment  that  these  committed 
the  riot,  together  witli  some  other  person  not  tried  on  that  indictment.** 

But,  to  prevent  misapprehension,  see  Penal  Code  of  California,  404, 
which  makes  it  possible  for  two  persons  to  create  a  riot. 

It  has  sometimes  been  said  that  if  an  indictment  charges  a  con- 
spiracy against  a  defendant,  committed  with  a  person  unknown,  and 
the  third  person  was  in  fact  known,  the  prisoner  must  be  acquitted. 
State  V.  McDonald,  supra;  Chit.  Crim.  Law,  212.  But  in  People  v. 
Mather,  4  Wend.  230,  it  was  held  that  if  the  co-conspirators  are  stated 
to  be  unknown,  the  indictment  is  good,  even  although  the  names  of  the 
co-conspirators  must  actually  have  been  known  to  the  grand  jury. 

We  have  endeavored  to  go  over  carefully  all  the  cases  cited  by  re- 
spondent, or  by  the  writers  to  whom  he  has  referred.  Of  course,  it  is 
possible  that  we  have  failed  to  notice  isolated  expressions  in  the  opin- 
ions of  judges  which  might  be  deemed  to  favor  the  view  of  counsel, 
but  we  are  not  conscious  of  having  overlooked  such  expressions.  In 
no  one  of  the  canes,  however,  was  it  decided  that  an  indictment 
against  one  charged  as  a  conspirator  was  defective  because  the  name 
of  the  third  person  with  whom  the  defendant  was  charged  to  have 
conspired  was  given  in  the  indictment.  If  there  were  no  precedents 
for  an  indictment  or  information  against  one  in  which  he  was  charged 
with  another  named  person,  the  respondent  would  be  entitled  to  the 
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benefit  of  any  inference  which  could  fairly  be  drawn  from  that  cir^ 
i^umstance.  But  when  4.  case  is  only  new  in  instance,  but  not  new 
in  principle,  the  mere  failure  to  discover  a  precedent  in  which  the 
principle  was  applied  to  exactly  the  same  facts  is  of  little  weight  or 
<5onsequence.  Pasley  v.  Freeman^  3  Term  R.  63;  A^hhy  v.  White ^  1 
Smith  Lead.  Cas.,  Hare  &  W's.  notes,  455.  And,  as  we  have  seen, 
the  styling  one  as  "unknown"  has  been  held  sufiScient,  although  the 
name  of  the  person  was,  in  fact,  known  to  the  grand  jury.  People 
V.  Mather,  supra.  This  must  be  construed  to  be  an  adjudication 
that  a  grand  jury  is  not  bound  to  join  as  defendants  in  one  indict- 
ment all  those  who  are  known  to  them  to  have  joined  in  the  same 
conspiracy.  Clearly,  the  information  states  facts  (assuming  that  the 
nature  of  the  conspiracy  itself  is  sufficiently  averred)  which  show  that 
the  defendant  has  been  guilty  of  the  offense.  It  requires  two  to  con- 
spire, but  if  two  have  conspired  each  is  guilty  of  the  conspiracy. 
True,  if  the  name  of  the  one  is  unknown,  his  name  cannot  be  inserted 
in  the  indictment,  fiut  where  a  person  is  designated  as  ^'unknown,*' 
a  particular  individual  is  thus  indicated;  he  is  the  person  who  is  al- 
leged to  have  joined  with  the  defendant  in  the  acts  constituting  the 
conspiracy.  It  is  difficult  to  understand  upon  what  ground  the  de- 
fendant can  complain  if  the  alleged  co-conspirator  is  more  distinctly 
identified  by  giving  his  name.  As  was  said  in  People  v.  Mather^  "an 
indictment  should  contain  so  much  certainty  as  clearly  to  designate, 
not  only  the  particular  kind  of  offense,  but  the  specific  criminal  act 
for  which  the  accused  has  to  answer."  But  there  and  elsewhere  it  has 
been  held  that  the.  defendant  was  sufficiently  informed  of  the  person 
with  whom  he  was  accused  of  conspiring  when  such  person  was 
charged  to  be  "unknown." 

The  alleged  conspirator,  not  indicted,  is  a  ''third  person"  whose 
existence  is  necessary  to  the  completion  of  the  offense,  and  who  must 
always  be  described  with  reasonable  certainty;  as,  in  robbery,  the 
person  robbed;  in  larceny,  the  person  whoso  property  is  alleged  to 
have  been  stolen.  In  case  of  conspiracy  thore  must  have  been  an- 
other person  without  whose  co-operation  the  defendant  informed 
.  against  could  not  have  committed  the  crime.  Such  person  must  be 
identified  by  name,  or  otherwise  in  such  manner  as  that  the  defend- 
ant may  know  with  what  offense  he  is  charged. 

It  may  be  urged  that  there  is  a  species  of  injustice  in  selecting  for 
prosecution  one  of  two  averred  to  be  equally  guilty,  when,  for  aught 
that  appear^,  both  might  have  been  prosecuted.  But  is  this  a  mat- 
ter of  which  the  single  defendant  ought  to  be  permitted  to  complain? 
As  we  have  seen,  it  has  been  held  that  where  two  are  indicted,  one 
may  be  prosecuted  to  judgment  before  the  txial  of  the  other.  We 
need  not  here  consider  the  consequences  in  case  the  other  shall  sub- 
sequently be  acquitted.  We  are  asked  to  assume  that  both  are  within 
the  jurisdiction  of  the  court,  because  the  information  does  not  affirm 
that  the  conspirator  died  before  the  filing  of  the  information,  or  that 
v.7p,no.l7-  53 


Digitized  by 


Google 


^34  PACIFIC   REPORTER.  [Cal. 

ne  had  withdrawn  from  the  state.  Even  if  this  should  be  conceded, 
we  cannot  see  why  this  should  relieve  the  defendant  from  pleading 
to  an  information  which  gives  him  full  notice,  of  the  facts  which,  if 
they  exist,  establish  his  guilt  of  the  offense. 

Counsel  for  respondent  says:  "There  must  be  two  men,  at  least, 
convicted  (subject  to  the  exception  as  to  death,  etc.)  before  the  con- 
spiracy is  established;"  citing  18  Cal.  83;  14  Gray,  67;  2  Russ.  Cr. 
490 ;  9  Amer.  Dec.  534 ;  Whart.  Crim.  Ev.  (8th  Ed.)  392 ;  Barb.  Crim. 
Law,  248.  Russell,  at  the  page  referred  to,  treats  of  "Forgery." 
Wharton,  at  the  page  referred  to,  treats  of  the  competency  of  the  wife 
of  one  defendant  to  be  a  witness  against  another  defendant.  Dreux 
V.  DomeCf  18  Cal.  83,  was  an  action  for  malicious  prosecution.  We 
are  unable  to  see  what  bearing  Com.  v.  Cobb,  14  Gray,  67,  has  upon 
the  proposition  of  counsel,  and,  except  that  State  v.  Buchanan,  9  Amer. 
Dec.  534,  was  a  prosecution  for  conspiracy,  that  case  seems  to  have 
no  relation  to  the  proposition  here  asserted.  None  of  the  cases  last 
cited  are  to  the  point  that  the  conspiracy  cannot  be  established  ag 
against  the  one  indicted,  who  is  charged  to  have  conspired  with  an- 
other not  indicted.  Barbour  in  his  Criminal  Law,  248,  speaks  of  con- 
spiracy, but  seems  to  add  nothing  to  what  has  already  been  said  with 
respect  to  the  precise  point  under  consideration.  In  Adams  v.  People, 
9  Hun,  89,  the  indictment  charged  that  Adams,  the  sole  defendant, 
''conspired  with  one  Lamb"  to  defraud.  Lamb  had  been  previously 
convicted  of  the  same  offense,  but  this  did  not  appear  on  the  face  of 
the  indictment,  but  was  only  shown  as  a  fact  when  Lamb  was  offered 
as  a  witness  for  the  prosecution.  The  court  held  him  competent,  as 
he  had  been  convicted  of  a  misdemeanor,  not  of  a  felony.  Adams 
was  separately  indicted,  tried,  and  convicted.  No  objection  was  taken 
to  the  indictment  by  demurrer  or  in  arrest  of  judgment. 

We  are  not,  however,  without  the  authority  of  adjudications  di- 
rectly sustaining  the  course  pursued  by  the  district  attorney  in  the 
present  case.  In  Heine  v.  Com.  91  Pa.  St.  146,  Heine  was  charged 
with  having  "with  one  Henry  Weile  conspired,"  etc.  The  objection 
was  taken  that  Heine  alone  was  charged.  The  court  said  it  is  strictly 
true  that  a  conspiracy  is  in  its  nature  joint,  and  that  one  alone  cau- 
not  be  guilty  of  the  offense.  "Nevertheless;  one  of  two  or  more  con- 
spirators may  be  separately  indicted,  tried,  and  convicted.  3  Chit. 
Crim.  Law,  §  1141.  Therefore,  that  Weile  has  not  been  indicted 
with  Heine  can  make  no  difference,  if  it  sufficiently  appears  from 
the  record  that  he  was  a  confederate." 

In  U.  S,  T.  Miller,  3  Hughes,  C.  C.  553,  the  information  charged 
a  conspiracy  by  three  persons,  Miller,  Lee,  and  Gettslick.  Lee  was 
dead,  and  Gettslick  was  already  under  conviction  "for  an  act  com- 
mitted in  furtherance  of  the  conspiracy  charged."  The  learned  judge 
said: 

"It  is  not  the  practice  of  the  government  to  prosecute  any  person  to  eon- 
Tiction  for  more  than  one  of  the  same  series  of  offenses.     Hence  there  is  nf> 
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indictment  here  except  against  Miller.  ♦  *  *  The  particular  question 
arising  on  demurrer,  therefore,  is,  will  an  information  against  him  alone  lie 
without  joining  Gettslick?  *  *  *  As  there  may  thus  be  a  severance  in 
the  trial,  in  the  verdict,  and  in  the  judgment,  we  may  conclude  there  may 
also  be  a  severance  in  an  indictment  for  a  conspiracy,  unless  there  be  some 
reason  peculiar  to  such  an  indictment  plainly  making  the  several  proceedings 
improper.  I  can  see  no  such  re<ison.  It  will  not  do  to  say  that,  because  two, 
at  least,  must  be  convicted  of  a  conspiracy,  and  that  one  person  who  should 
be  the  only  one  convicted  must  be  discharged,  therefore  two,  at  least,  must 
be  joined  in  the  indictment.  But  that  same  reasoning  would  forbid  the  sev- 
erance of  the  trial,  and  deprive  any  one  of  his  right  to  be  tried  alone,  li  it 
be  conceded  that  there  may  be  a  severance  in  the  trial  of  persons  jointly  in- 
dicted for  a  conspiracy,  it  follows,  so  far  as  the  reason  just  alluded  to  is  con- 
cerned, that  there  may  likewise  be  a  severance  in  the  indictment.  Some  of 
the  text  writers  say  {arbitrarily)  that  indictments  for  conspiracy  must  be  joint; 
but  they  give  no  reason,  other  than  the  one  just  stated,  for  their  proposition, 
and  it  is  difficult  to  find  a  reason.  .  I  do  not  tliink  any  sufficient  reason  exists.** 

The  learned  judge  then  proceeds  to  examine  U.  S.  v.  Cole,  People 
V.  Mather,  Rex  v.  Kinnersley,  and  Rex  v.  Nichols,  13  East,  412.  He 
finds  nothing  in  those  cases  which  would  prohibit  the  indictment  of 
one  of  two  known  conspirators.  Our  conclusion  upon  the  point  is 
that  the  information  is  not  insufficient  because  it  is  against  a  single 
defendant  and  the  name  is  given  of  the  person  with  whom  he  is  charged 
to  have  conspired. 

In  addition  to  the  objections  above  considered,  respondent  claims 
that  no  crime  is  charged,  inasmuch  as  a  conspiracy  to  compel  one  to 
sign  a  bank  check  and  then  to  take  it  from  him  by  force  is  not  "a 
conspiracy  to  rob."  "Robbery  is  the  taking  of  personal  property  from 
the  person  of  another  by  means  of  force."  Penal  Code.  §  211.  "Per- 
sonal property"  includes  things  in  action  and  evidences  of  debt.  Penal 
Code,  7.  It  is  a  conspiracy  to  rob,  even  although  the  conspiracy  in- 
clude an  agreement  to  compel  the  making  of  the  checks  which  are  to 
be  taken  by  force  from  the  person.  It  is  part  of  the  unlawful  agree- 
ment that  a  robbery  shall  be  accomplished. 

Judgment  reversed  and  cause  remanded,  with  direction  to  the  court 
below  to  overrule  the  demurrer  and  require  the  defendant  to  plead 
to  the  indictment. 

We  concur :     Myrick,  J. ;  Ross,  J. ;  Thornton,  J. ;  Morrison,  C.  J. 

I  concur  in  the  judgment:     McKeb,  J. 
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(2  Cal.  Unrep.  B29) 

Whitesides  and  others,  Ex'xs,  etc.,  v.  Briggs,  Ex*x,  and  another. 

(No.  9,894.) 

Filed  August  28,  1885. 

1.  Evidence,  Conflict  in— Reversal. 

Where  evidence  is  substantially  conflicting,  judgment  will  not  be  reversed 
on  the  ground  of  insufficiency  of  the  evidence  to  justify  it. 

2.  Findings— On  What  Matters  Necessary. 

The  judgment  will  not  be  reversed  where  there  are  findings  on  all  the  issues 
because  of  findings  on  probative  matters  outside  of  the  issues. 

3.  Complaint  Held  Sufficient. 

Commissioners'  decision. 

Department  2.     Appeal  from  superior  court,  Los  Angeles  county. 

Belcher,  G.  G.  This  is  an  action  to  set  aside  a  deed  to  a  lot  in 
the  city  of  Los  Angeles,  upon  the  ground  that  it  was  obtained  by 
fraudulent  misrepresentation.  The  defendants  interposed  a  general 
demurrer  to  the  complaint,  which  was  overruled,  and  then  filed  sepa- 
rate answers.  The  case  was  tried,  and  findings  and  judgment  entered 
in  favor  of  the  plaintiffs.  The  appeal  is  from  the  judgment  and  an 
order  denying  a  new  trial. 

1.  There  was  no  error  in  overruling  the  demurrer.  The  complaint 
stated  facts  suf&cient  to  constitute  a  cause  of  action,  and  was  certainly 
good  when  tested  by  a  general  demurrer. 

2.  The  findings  are  very  full  and  cover  all  the  material  issues. 
The  fact  that  there  were  findings  upon  probative  matters  outside  of 
the  issues  is  ho  rr  son  for  reversing  the  judgment. 

3.  A  careful  re^^iing  of  the  transcript  has  satisfied  us  that  there 
was  testimony  tending  to  support  all  of  the  findings.  No  useful  pur- 
pose would  be  subserved  by  stating  the  testimony  here.  On  many 
points  it  was  conflicting,  but  when  there  is  a  substantial  coniliet 
this  court  never  reverses  judgments  upon  the  ground  that  the  evidence 
was  insufiScient  to  justify  the  decision. 

We  think  the  judgment  and  order  should  be  affirmed. 

We  concur :     Footb,  G.  ;  Seabls,  G. 

By  the  Godrt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 
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GwiNN,  Adm'r,  v.  Hamilton,  Adm'r,     (No.  9,630.) 

Filed  August  29,  1886. 

Action  on  Opkn  Account — What  may  be  Rbcovsred. 

In  aa  action  on  an  account,  where  there  are  not  reciprocal  demands,  the 
plaintiff  can  only  recover  for  items  which  accrued  within  the  last  two  years 
preceding  the  commencement  of  the  suit. 

GotnmisBioners*  decision. 

Department  1.     Appeal  from  superior  court,  Sacramento  county. 

Ball  it  Craig  and  Beatty  d  Denson^  for  appellant. 

Henry  Edgerton  and  Ad.  C.  Hinkson,  for  respondent. 

FooTE,  C.  Action  on  "an  open,  mutual,  and  current  account/'  The 
account  sued  on  was  not  reciprocal  in  its  demands,  and  is  not  within 
the  provisions  of  section  344,  Code  Civil  Proc.  All  that  the  plaintiff 
was  entitled  to  recover  were  the  charges  made  for  the  last  two  years 
of  Belden  Gwinn*s  service  as  a  man  of  all  work  in  his  father's  employ. 
We  perceive  no  further  error  on  the  part  of  the  court  in  the  case. 
The  judgment  and  order  should  be  reversed  and  the  cause  remanded. 

We  concur:     Beloheb,  G.  G.;  Seabls,  G. 

Bt  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  the  cause  remanded. 


HiNSS  V.  BoADHousR,  a  Justice,  etc.     (No.  20,130.) 

Filed  August  29,  1885. 

Writ  of  Review,  when  Lies. 

A  writ  of  review  does  not  lie  when  the  petition  for  the  writ  itself  shows,  on 
its  face,  that  the  court  below  had  jurisdiction. 

Application  for  writ  of  review  of  proceedings  in  the  justice's  court, 
resulting  in  a  conviction  of  petitioner  for  keeping  a  house  of  ill-fame, 
and  of  proceedings  in  the  superior  court  affirming  the  judgment  of 
the  justice's  court. 

Department  1. 

Oeil  d  Morehouse,  for  petitioner. 

By  the  Goubt.  The  petition  for  a  writ  of  review,  on  its  face,  shows 
that  the  superior  court  and  the  justice  of  the  peace  had  jurisdiction 
to  render  the  judgments  severally  sought  to  be  annulled.  Writ  de- 
nied, and  petition  dismissed. 
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HuLSBY  V.  Bryan.     (No.  9,094.) 

FiTZPATRicK  17.  Bryan.     (No.  9,095.) 

Wilson  v.  Bryan.     (No.  9,096.) 

Filed  August  29,  1885. 

Appeal — Record — Findings. 

Findings  and  record  oa  appeal  held  iasufflcient,  and  cause  remanded  for  far- 
ther findings. 

In  bank.     Appeal  from  superior  court,  Shasta  county. 

Chipman  dt  Garter,  for  appellant. 

C.  W.  Taylor  and  A.  R.  Andrews,  for  respondent. 

By  the  Court.  These  cases  are  not  so  presented  in  tbe  record  that 
the  court  can  satisfactorily  pass  on  the  titles  of  the  parties  so  as  to 
determine  which  has  the  preferred  right  to  purchase  from  the  state. 
The  cases  will  go  back  that  all  the  facts  as  to  the  titles  of  the  parties 
may  be  found.  In  finding  these  facts,  the  court  will  insert  in  the 
findings  all  documents  showing  title  in  the  respective  parties.  For 
the  purpose  indicated  the  judgments  and  orders  are  reversed,  and 
causec  remanded,  that  on  the  testimony  already  taken,  and  on  such 
other  evidence  as  either  of  the  parties  may  adduce,  the  court  may 
find  the  facts,  deduce  its  conclusions  of  law,  and  render  judgments 
accordingly.     So  ordered. 


(67  Cal.  395) 

Keybebs  v.  MoComber.     (No.  9,602.) 

Filed  August  27, 1885. 

1.  Inferior  and  Superior  Courts— Jurisdiction— Presumptions. 

Every  presumpiion  is  made  in  favor  of  the  regularity  of  proceedings  and  the 
jurisdiction  of  superior  courts,  and  a  person  attacldng  the  same  must  show 
affirmatively  his  ground  of  objection ;  but  no  such  presumptions  are  indulged 
in  in  favor  of  courts  of  inferior  jurisdiction,  and  such  jurisdiction  is  required 
to  be  shown  by  a  person  relying  on  the  judgments  or  proceedings  of  such 
courts. 

2.  Summons  in  Justice's  Court,  Regularity  of — Judgment. 

A  summons  in  a  justice's  court  should  contain  a  direction  to  defendant  that 
if  he  failed  to  appear  and  answer,  plaintiff  would  **  apply  to  the  court  for  the 
relief  demanded  ;  "  but  if,  instead,  the  summons  states  that  in  such  event  <*  the 
plaintiff  will  take  judgment  for  the  amount  claimed  in  the  complaint,"  (stat- 
ing it,)  a  judgment  by  default,  rendered  thereon  after  personal  service  on  de- 
fendant, is  not  void,  but  voidable  only,  and  cannot  be  collaterally  impeached. 

3.  Execution— Exemption  from,  Waiver  of. 

Exemption  of  property  from  execution  is  in  the  nature  of  a  personal  privi- 
lege, which  the  debtor  may  claim  or  waive  at  will. 

4.  Exemption  prom  Execution— When  and  How  Claimed. 

Where  a  debtor's  property  is  levied  upon,  except  as  much  as  is  by  law  ex- 
empt, and  thereafter  the  debtor  claims  as  exempt  a  portion  of  the  property 
levied  on,  leaving  in  the  officer's  hands  less  than  enough  to  satisfy  his  writ, 
the  debtor  in  that  case,  to  sustain  his  claim  of  exemption,  must  offer  to  surren- 
der to  the  officer  the  other  property  thus  in  his  hands  and  subject  to  execution, 
or  as  much  as  may  be  necessary  to  satisfy  the  writ,  or  he  will  not  be  entitled  to 
recover  against  the  officer. 
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CommissionerB'  decision. 

Department  1.     Appeal  from  superior  court,  Sacramento  county. 

W.  H.  Beatty  and  S.  C.  Denson,  for  appellant. 

A.  P.  Catlin  and  W,  C.  /Jrossett,  for. respondent. 

Searls,  C.  This  is  an  action  to  recover  possession  of  two  horses, 
their  harness,  and  a  quantity  of  wood ;  or,  if  a  delivery  thereof  cannot 
be  had,  the  value  thereof,  and  damages  for  detention.  Defendant  had 
judgment.  The  appeal  is  from  this  judgment,  and  the  case  rests  upon 
the  judgment  roll.  The  demanded  property  was  taken  by  the  de- 
fendant, as  a  constable,  under  an  execution  regular  in  form  and  valid 
on  its  face,  issued  from  a  justice's  court  against  the  property  of  plain- 
tiff. Plaintiff  contends  the  taking  was  wrongful,  and  bases  his  claim 
upon  two  grounds:  (1)  That  the  summons  was  fatally  defective  in 
this :  The  action  was  for  damages  on  account  of  trespass  upon  land, 
and  the  summons,  in  other  respects  in  due  form,  instead  of  a  notice, 
as  required  in  such  cases  by  subdivision  5,  §  844,  Code  Civil  Proc, 
that  if  defendant  (plaintiff  here)  failed  to  answer,  the  plaintiff  would  * 
*' apply  to  the  court  for  the  relief  demanded,"  contained  the  notice 
specified  in  subdivision  4  of  the  same  section,  viz.,  that  in  case  of 
failure  to  answer  plaintiff  would  take  judgment  for  $299, — that  be- 
ing the  sum  claimed  in  the  complaint.  (2)  That,  conceding  the  reg- 
ularity of  the  judgment  against  him,  the  two  horses  and  their  har- 
ness were  exempt  from  execution. 

1.  As  to  the  validity  of  the  judgment.  A  justice's  court  is  an  infe- 
rior court,  and  its  jurisdiction  must  be  shown  afiSrmatively  by  a  party 
relying  upon  or  claiming  any  right  under  its  judgments.  Jolley  v. 
Foltz,  34  Cal.  321.  No  presumption  will  be  indulged  in  favor  of  the 
jurisdiction  of  inferior  courts.  King  v.  Randlett,  33  Cal.  318.  In 
superior  courts,  the  presumption  is  in  favor  of  the  regularity  of  their 
proceedings,  and  of  their  jurisdiction,  and  he  who  challenges  either 
must  show  affirmatively  the  grounds  of  his  objection.  It  does  not  fol- 
low, however,  that  the  rule  of  decision  differs  upon  the  same  facts  when 
ascertained.  It  is  only  in  the  mode  of  ascertaining  them  that  the 
distinction  exists.  In  a  court  of  record  a  given  fact  is  presumed ;  but, 
when  shown  by  the  record  not  to  exist,  error  is  made  to  appear.  In 
justice's  court  the  same  fact  must  be  proven  or  it  will  be  presumed  not 
to  exist,  and  like  error  is  manifest.  It  has  been  said  that  the  "law 
required  courts  of  special  jurisdiction  to  follow  the  rules  which  create 
and  govern  them,  and  that  that  which  in  a  court  of  general  jurisdiction 
would  be  a  mere  irregularity,  would  absolutely  deprive  the  former  of 
all  jurisdiction."  Whitwell  v.  BarHer,  7  Cal.  54.  Similar  language 
may  be  found  in  a  number  of  cases,  but  an  examination  shows  that 
in  most  of  them  it  is  used  to  illustrate  the  doctrine  that  in  courts  of 
record  facts  not  appearing  will  be  presumed  to  exist,  and  their  non- 
appearance will  be  treated  as  a  mere  irregularity,  while  their  absence 
in  cases  arising  in  inferior  tribunals  will  be  deemed  fatal  to  the  va- 
lidity of  the  proceedings.     If  it  appears  upon  the  face  of  the  proceed- 
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ings  that  a  court  of  record  had  no  jurisdiction,  manifestly  it  mast  be 
as  fatal  to  a  judgment  as  would  the  absence  of  the  same  fact  in  a 
court  of  limited  jurisdiction. 

We  are  not  now  referring  to  the  distinctions  made  in  reference  to 
jurisdiction  of  the  subject-matter  in  different  courts,  but  to  the  juris- 
diction of  the  person.  The  latter,  in  this  state,  is  gained  in  ordi- 
nary civil  actions,  in  courts  of  original  jurisdiction,  through  the  in- 
strumentality of  a  summons,  except  in  cases  of  voluntary  appearance. 
The  summons  in  cases  arising  in  our  superior  courts  is  in  substance 
the  same  as  those  issued  from  justices*  courts.  Each  is  required  to 
contain  the  same  notice  to  the  defendant,  viz.,  in  cases  arising  on  con- 
tract for  the  recovery  of  money  or  damages  only,  that  if  defendant  fails 
to  answer,  judgment  will  be  taken  against  him  for  the  sum  claimed, 
stating  it;  in  other  actions,  a  notice  that  unless  defendant  so  ap- 
pear and  answer  the  plaintiff  will  apply  to  the  court  for  the  relief 
demanded.  Code  Civil  Proc.  §§  407,  844.  Jurisdiction  of  the  per- 
•  son  of  the  defendant  is  gained  alike  in  the  superior  and  justices'  courts 
by  service  of  the  summons.  Against  his  consent,  jurisdiction  can  be 
gained  in  no  other  manner. 

The  requirements  of  the  summons  as  to  the  notice  being  the  same 
in  both  courts,  if  we  are  correct  in  our  conception  of  the  principle 
involved,  it  necessarily  follows  that  if  the  error  complained  of  ap- 
peared aflSrmatively  upon  the  record  of  a  superior  court,  to  the  ex- 
clusion of  every  presumption,  it  should  receive  precisely  the  same  in- 
terpretation as  would  be  given  to  it  in  justice's  court.  In  this  view  of 
the  case,  the  question  for  decision  is,  was  the  judgment  of  the  justice's 
court  void  or  only  voidable?  That  the  notice  contained  in  the  sum- 
mons was  defective,  and  that  the  judgment  was  erroneous,  and  sub- 
ject to  be  set  aside  by  the  justice  or  reversed  on  appeal,  is  conceded 
on  all  hands.  It  was  certainly  voidable.  Was  it  void?  The  sum- 
mons and  complaint  were  properly  served  upon  defendant,  he  failed 
to  answer,  a  trial  was  had,  and  judgment  was  rendered  against  him 
for  $299,  the  sum  demanded  in  the  complaint  and  specified  in  the 
summons.  The  court  had  jurisdiction  of  the  subject-matter  of  the 
suit,  and  if  the  summons  is  to  be  deemed  as  sufficient  to  give  juris- 
diction of  the  person  of  the  defendant,  then  the  judgment,  being  such 
as  the  justice  had  a  right  to  render,  though  irregular  and  subject  to 
reversal,  was  valid  and  binding  until  directly  attacked,  and  is  not  sub- 
ject to  review  in  this  collateral  proceeding.  In  State  v.  Woodlief,  2  Cal. 
242,  the  summons  required  defendant  to  answer  in  30  days,  instead 
of  40,  as  by  statute  required,  and  was  in  other  respects  defective,  and 
this  court  held  it  was  insufficient  to  support  a  judgment  by  default. 
This  case,  however,  came  up  by  a  direct  appeal  from  the  judgment, 
and  cannot  be  considered  as  concluding  a  case  in  which  the  question 
arises  collaterally.  Porter  v.  Hermann^  8  Cal.  619,  is  to  the  same  ef- 
fect, and  the  question  arose  in  like  manner.  People  v.  Weil,  53  Cal. 
253,  also  came  up  on  appeal,  and  a  like  doctrine  was  maintained. 
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In  Polack  v.  Hunt,  2  Giftl.  193,  the  summons  was  defective,  and  the 
court  below  permitted  it  to  be  amended.  On  appeal  it  was  arged  that 
the  summons  did  not  contain  a  similar  notice  to  defendant  as  that 
now  required  by  the  Code,  and  that  the  court  gained  no  jurisdiction. 
This  position  was  overruled,  and  the  action  of  the  court  below  was 
approved.  In  Ward  v.  Ward,  69  Gal.  141,  the  appeal  was  from  an 
order  vacating  a  judgment  by  default  entered  in  an  action  upon  a 
contract  of  marriage,  and  the  summons  was  defective  in  substan- 
tially the  same  particular  as  here,  and  the  court  say: 

"We  have  no  doubt  that  the  entry  of  a  judgment  by  default,  in  the  absence 
of  a  notice  in  the  summons  that  in  case  the  defendant  failed  to  appear  and 
answer  within  the  time  prescribed  bylaw,  the  plaintilT  would  take  judgment 
for  the  sum  demanded  in  the  complaint,  was,  at  least,  such  an  irregularity  as 
would  justify  the  court  in  vacating  the  judgment." 

But,  from  the  cases  above  enumerated,  we  can  make  but  little  prog- 
ress in  an  inquiry  directed  solely  to  the  validity  of  a  judgment  when 
collaterally  attacked.  "While  it  is  advisable  in  all  cases  to  literally 
comply  with  the  provisions  of  the  Gode,  nothing  short  of  a  substan- 
tial departure  therefrom  can  properly  be  held  to  be  fatal  to  a  proceed- 
ing under  it.  *  Its  provisions,  and  all  proceedings  nnder  it,  are  to  be 
liberally  construed,  with  a  view  to  effect  its  objects  and  to  promote 
justice.'"  Shinn  v. Cummins,  3  PAa  Rep.  133.  Such  errors  as  are 
not  prejudicial  to  parties  are  to  be  disregarded  everywhere,  and  those 
which  are  prejudicial  when  committed  by  a  court  having  jurisdiction 
to  act  mnst  be  taken  advantage  of  by  direct  proceedings. 

In  this  case  the  summons  was,  save  in  the  one  respect,  regular.  It 
was  served  with  the  complaint.  The  defendant  was  thereby  apprised 
of  the  nature  and  scope  of  the  action,  of  the  time  and  place  for  answer, 
and  the  amount  or  sum  of  money  sought  to  be  recovered.  The  sum- 
mons was,  we  think,  so  far  regular  as  to  confer  jririsdiction  of  the 
person  of  defendant  upon  the  court,  and  make  it  the  duty  of  the  for- 
mer to  combat  the  proceedings,  if  he  would  not  be  bound  by  them.  It 
cannot  be  likened  to  a  case  in  which  there  is  no  service,  and  in  which 
a  defendant  may  not  be  aware  of  the  proceedings  against  him ;  but  is 
a  case  of  service  of  an  irregular  process,  which  might  have  been 
amended  because  irregular  and  not  void,  or  might  have  been  set 
aside  by  the  court  from  which  it  issued,  or  on  an  appeal,  but  which 
could  not  be  entirely  ignored;  which  was,  in  short,  voidable  and  not 
void,  and  therefore  the  judgment  predicated  upon  it  cannot  be  at- 
tacked in  this  collateral  proceeding.  The  following  cases,  though 
not  directly  in  point,  have  a  bearing  on  the  question :  Dorente  v.  Std- 
livan,  7  Gal.  279;  Chemung  Canal  Bank  v.  Judson,  8  N.  Y.  254;  Drake 
V.  Duvenick,  46  Gal.  465;  Preem.  Judgm.  §§  126-135;  Sacramento 
Sav.  Bank  v.  Spencer,  53  Gal.  740;  Cloud  v.  Eldorado  Co.  12  Gal.  134. 

2.  As  to  the  exemption  of  the  two  horses  and  their  harness.  Plain- 
tiff was  a  farmer  and  had  eight  work  horses,  besides  a  number  of 
colts.     His  sons  managed  the  farm  on  shares.     One  of  his  sons  waa 
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at  Folsom  with  a  four-horse  team,  when  defendant,  as  constable,  levied 
upon  and  took  into  possession  the  two  lead  horses,  and  their  harness, 
under  an  execution  regular  in  form,  and  against  the  property  of  plain- 
tiflf.  On  the  sixteenth  day  of  November,  1883,  plaintiff  served  a  writ- 
ten notice  upon  defendant,  claiming  the  two  horses  and  their  harness 
as  exempt  from  execution  under  subdivision  3,  §  690,  Code  Civil  Proc. 
He  did  not  tender  defendant  any  of  the  other  horses,  or  any  property 
in  lieu  of  the  two  horses  levied  upon.  Defendant  delivered  the  horses 
and  harness  to  plaintiff  on  the  nineteenth  of  November,  1883,  three 
days  after  the  demand. 

Under  the  third  subdivision  of  section  690,  Code  Civil  Proc,  two 
horses  and  their  harness  of  plaintiff,  a  farmer,  were  exempt  from  ex- 
ecution. This  exemption  was  a  personal  privilege  of  plaintiff,  which 
he  could  claim  or  waive  at  his  pleasure.  Having  more  horses  than 
the  number  exempt  by  law,  plaintiff  had  a  right  to  elect  which  he 
claimed  as  exempt.  It  was  not  incumbent  upon  him  to  make  the 
election  at  the  date  of  the  levy,  for,  so  far  as  appears,  he  was  not 
present  thereat;  but  it  devolved  upon  him  to  do  so  within  a  reason- 
able time  after  notice  of  such  levy.  This  he  did,  and  six  days  after 
the  levy  gave  notice  to  the  officer  that  he  claimed  the  two  horses  and 
their  harness  as  exempt  from  execution. 

In  the  absence  of  a  showing  to  the  contrary,  this  notice  will  be 
deemed  to  have  been  in  time.  Where  the  debtor  has  more  of  a  par- 
ticular kind  of  property  than  is  exempt  from  execution,  he  may  se- 
lect which  he  will  claim;  but  in  doing  so,  "according  to  a  preponder- 
ance of  authorities,  the  defendant,  in  claiming  the  ri<;ht  of  selection, 
must  offer  to  surrender  to  the  officer  the  other  property  in  his  hands 
subject  to  execution."  Freem.  Ex.  §  212;  Smothers  v.  Holly,  47  111. 
331;  Bonnell  v.  Bowman,  53  III.  460.  There  would  seem  to  be  rea- 
son in  this  requirement.  We  should  not  lose  sight  of  the  beneficent 
objects  of  the  exemption  laws,  or  do  or  say  aught  to  abridge  the  rights 
secured  thereby.  On  the  other  hand,  the  wise  provisions  of  these 
laws  should  not  be  used  as  a  means  for  unjustly  shielding  property 
not  exempt  from  the  claims  of  creditors.  It  is  quite  proper  to  give 
the  debtor  a  reasonable  time  within  which  to  make  his  selection  of 
that  which  he  will  claim,  but  if  he  does  not  do  so  at  the  time  a  levy 
is  made,  the  opportunities  and  temptations  to  dispose  of  property  not 
levied  upon,  or  place  it  beyond  the  pale  of  the  law,  and  then  claim 
asexempt  that  which  has  been  taken  in  execution,  becomes  great,  and, 
if  yielded  to,  may  result  in  a  fraud  upon  creditors.  If  the  exemption 
is  claimed  at  the  time  of  levy,  there  being  other  property  of  the  same 
kind  not  claimed,  it  is  reasonable  to  suppose  the  officer  holding  an 
execution  will  levy  upon  that  not  claimed,  and  his  opportunity  to  do 
so  shall  not  be  abridged  by  reason  of  the  claims  of  exemption  being 
asserted  at  a  later  date.  We  hold,  therefore,  where,  as  in  this  case, 
the  debtor  has  more  property  of  a  particular  kind  liable  to  seizure 
than  is  exempt  from  execution^  and  a  writ  is  levied  upon  a  portion 


Digitized  by 


Google 


Cal.]  PEOPLE  V,   LANGTON,  843 

only  thereof,  leaving  as  much  as  is  by  law  exempt,  and  thereafter  tlbe 
debtor  for  the  first  time  claims  as  exempt  the  property  levied  upon, 
dr  a  portion  thereof,  and  leaving  in  the  hands  of  the  officer  a  less 
quantity  than  is  necessary  to  satisfy  his  writ,  then,  and  in  that  case, 
the  debtor,  to  make  good  his  claim  of  exemption,  must  oflFer  to  surren- 
der to  the  officer  the  other  property  in  his  hands  of  the  same  general 
kind  subject  to  execution,  or  so  much  thereof  as  may  be  necessary 
to  satisfy  the  writ ;  and  failing  to  do  so,  as  in  this  ease,  he  is  not  en- 
titled to  recover  against  the  officer.  We  limit  the  rule  as  above  to 
cases  where  the  judgment  debtor  has  extra  property  of  the  particular 
kind  taken,  for  the  reason  that  the  facts  of  this  case  do  not  require 
us  to  extend  the  inquiry  to  cases  where  a  judgment  debtor  may  have 
property  of  a  different  character  subject  to  execution,  and  in  the  con- 
sideration of  which  questions  as  to  the  duty  of  the  debtor  to  assist 
the  officer  of  the  law  in  ferreting  out  his  property  may  arise. 
The  judgment  of  the  court  below  should  be  affirmed. 

We  concur :     Footb,  C.  ;  Belcher,  C.  C. 

By  the  Court.     For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  affirmed. 


(87  Cal.  427) 

People  v.  Langton.     (No.  20,087.) 
Filed  August  ^8, 1885. 

1.  Murder— Presumption  op  Intent— Instructions. 

It  is  not  error,  in  a  murdtT  trial,  to  instruct  the  jury  that  "a  person  is  pre- 
sumed to  intend  what  his  acts  indicate  his  intention  to  have  been  ;  and  if  the 
defendant  fired  a  loaded  pistol  tft  the  deceased,  and  killed  him,  the  law  pre- 
sumes  that  the  defendant  intended  to  kill  the  deceased;  and,  unless  ihc  defend- 
ant can  show  that  his  intention  was  other -than  his  act  indicated,  the  law  will 
not  hold  him  guiltless." 

2.  Same— Dborees  of  Crime— Drunkrnnkss  op  Dbpkndant. 

Drunkenness  on  part  of  defendant  cannot,  in  a  murder  trial,  form  a  legiti- 
mate matter  of  inquiry  as  between  the  crime  of  murder  in  the  second  degree 
and  that  of  manslaughter ;  for  manslaughter  is  th'.'  unlawful  killing  of  a  human 
being  without  malice,  express  or  implied,  and  without  any  mixture  of  delib- 
eration. 

In  bank.     Appeal  from  superior  court.  Sierra  county. 

Van  Clief  Jt  Herron,  for  appellant. 

The  A  ttorney  General,  for  respondent. 

Morrison,  C.  J,  Defendant  was  prosecuted  for  the  crime  of  mur- 
der, and  was  convioted.of  murder  in  the  second  degree.  On  the  trial 
of  the  case  in  the  court  below,  the  following  instruction  was  given  ta 
the  jury : 

"Every  person  is  presumed  to  intend  what  his  acts  indicate  his  intention 
to  have  been;  and  if  the  defendant  fired  a  loaded  pistol  at  the  deceased  and 
killed  him,  the  law  presumas  that  the  defendant  intended  tojcill  the  deceased; 
and  unless  the  defendant  can  show  that  his  intention  was  other  than  his  act 
indicated,  the  law  will  not  hold  him  guiltless." 
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''UnlesB  the  defendant  can  show  that  his  intention  was  other  than 
his  acts  indicated,  the  law  will  not  hold  him  guiltless,"  is  the  portion 
of  the  instruction  which  struck  us  at  first  view  as  erroneous.  It  might 
be  claimed  that  the  defendant  was  required  to  show,  by  evidence 
adduced  by  himself,  what  his  intention  was,  even  though  the  fact  ap- 
peared, from  evidence  introduced  by  the  prosecution,  that  there  were 
circumstances  of  mitigation  or  facts  which  reduced  the  crime,  as  pro- 
vided by  section  1106  of  the  Penal  Code.  But,  on  reflection,  we  have 
concluded  that  such  is  not  the  proper  meaning  of  the  instruction. 
The  words  "unless  the  defendant  can  show'*  mean,  unless  he  can  or 
does  show  from  the  whole  evidence  in  the  case ;  thus  bringing  himself 
within  the  meaning  of  the  above  section  of  the  Code.  It  would  be  a 
strained  construction  of  the  language  of  the  instruction  to  hold  that 
the  court  meant  or  intended  the  jury  to  understand  that  the  evidence 
must  come  from  the  defendant,  and  that  they  could  not  consider  the 
whole  evidence  in  the  case  as  showing  circumstances  of  mitigation 
or  facts  tending  to  reduce  the  degree  of  the  crime,  or 'even  to  excuse 
or  justify  the  same. 

The  appellant  also  complains  of  the  second  instruction,  which  is 
as  follows : 

"As  between  murder  intlie  second  degree  and  manslaughter,  the  drunken- 
ness of  the  offender  can  form  no  legitimate  matter  of  inquiry,  for  manslaugh- 
ter is  the  unlawful  killing  of  a  human  being  without  malice,  express  or  im- 
plied, and  without  any  mixture  of  deliberation,"  etc. 

But  is  it  true  that  drunkenness  does  form  a  legitimate  matter  of 
inquiry  as  between  murder  in  the  second  degree  and  manslaughter? 
The  trial  court  told  the  jury  that  it  did  not.  The  question  is  not  a 
new  one  in  this  court.  In  the  case  of  People  v.  Nichol,  34  Cal.  215, 
the  court  below,  charging  the  jury  in^a  case  of  homicide,  said: 

"As  between  murder  in  the  second  degree  and  manslaughter,  the  drunk- 
enness of  the  offender  can  form  no  legitimate  matter  of  inquiry,  for  man- 
slaughter is  the  unlawful  killing  of  a  human  being  without  malice,  express 
or  implied;  and  without  any  admixture  of  deliberation." 

The  defendant  was  convicted,  and  the  judgment  was  aflSrmed  by 
the  supreme  court.     The  instructions  were  quite  numerous,  including 
the  one  referred  to,  and,  speaking  of  them,  Judge  Sanderson,  deliv- 
I  ering  the  opinion  of  the  court,  said :    "They  are  not  even  obnoxious 

to  criticism."     In  the  case  of  Ph-tle  v.  State,  9  Humph.  663,  the  su- 
preme court  of  Tennessee  says : 

"As  between  the  two  offenses  of  murder  in  the  second  degree  and  man- 
slaughter, the  drunkenness  of  the  offender  can  form  no  legitimate  matter  of 
inquiry.  Tlie  killing  being  voluntary,  the  offense  is  necessarily  murder  in  the 
second  degree,  unless  the  provocation  wjis  of  such  a  character  as  would  at 
common  law  constitute  it  manslaughter,  and  for  which  latter  offense  a  drunken 
man  is  equally  responsible  as  a  sobv'r  one." 

The  case  named  is  cited  with  approval  by  the  supreme  court  in 
People  V.  BeleHcia,  21  Gal.  544,  and  the  instruction  in  the  case  we 
are  now  considering  is  fully  sustained  by  these  authorities. 


Digitized  by 


Google 


Cal.]  WIIJSON  V,  BARNARD.  845 

We  find  nothing  in  the  record  which  calls  for  a  reversal  of  the  judg* 
ment,  and  therefore  the  same  is  affirmed,  as  is  also  the  order  deny- 
ing a  new  trial. 

We  concur :     Myriok,  J, ;  Ross,  J. ;  Thornton,  J. 


(67  Cal.  422) 

Wilson  v.  Barnard  and  others,     (No.  9,349.) 

Filed  August  28,  1885. 

LOOQERS'   LiBNS — UOMPLAINT— NECESSARY  ALLEGATIONS. 

No  cause  of  actioD  is  stated  in  a  complaint  to  enforce  a  logger's  lien,  under 
the  California  net  of  March  30,  1878,  "giving  a  lien  to  persons  employed  in 
logging  camps  on  the  logs  cut,'*  unless  such  complaint  alleges  that  some  amount 
was  due  from  the  defendant  to  the  contractor  when  plaintiff's  lien  was  tiled, 
or  that  defendant  had  notice  of  plaintiff's  claim  prior  to  payment  to  the  con- 
tractor of  the  full  amount  due.     McKee,  J.,  dissenting. 

In  bank.     Appeal  from  superior  court,  Butte  county. 

Gray  d  Sexton,  for  appellant. 

Gale  d  Jones,  for  respondents. 

Ross,  J.  This  action  was  brought  to  enforce  a  lien  alleged  to  have 
accrued  under  and  by  virtue  of  the  provisions  of  the  act  approved 
March  30, 1878,  entitled  "An  act  giving  a  lien  to  loggers  and  laborers 
employed  in  logging  camps  upon  the  logs  cut  and  hauled  by  the 
persons  who  employ  them,"  as  amended  by  the  act  approved  April 
12,  1880.     St.  1877-78,  747;  St.  1880,  38. 

The  first  point  made  for  the  appellant,  which  we  think  must  be 
sustained,  is  that  the  complaint  does  not  state  facts  sufficient  to  con* 
stitute  a  cause  of  action.  In  liosenkranz  v.  Wagner,  62  Cal.  151,  and 
in  other  cases  in  this  court,  it  was  held  that  because  of  the  failure  of 
the  complaint  to  allege  that  anj^thing  was  due  from  defendants  to  the 
original  contractor  when  plaintiff's  lien  was  filed,  or  that  defendants 
were  notified  or  had  any  knowledge  of  the  claim  of  plaintiff  prior  to 
the  payment  in  full  of  the  amount  due  to  the  original  contractor  un- 
der the  contract,  that  there  was  a  failure  to  state  a  cause  of  action. 
But  it  is  contended  on  behalf  of  the  respondent  that  the  decisions 
under  the  mechanic's  lien  act  are  inapplicable  to  cases  arising  under 
the  logger's  lien  act,  because  by  the  latter  act  it  is  provided  that  the 
liens  given  "shall  take  precedence  of  other  claims"  for  the  period  of 
30  days  after  the  logs  or  lumber  arrive  at  the  place  of  destination, 
etc.  But,  manifestly,  the  giving  of  precedence  of  one  class  of  liens 
over  all  other  claims  does  not  extend  the  liability  of  the  party  against 
whom  all  of  the  liens  and  claims  go;  that  is  to  say,  the  owner  of  the 
property  sought  to  be  charged.  The  contracts  of  material-men  and 
laborers  with  the  original  contractor  are  made  with  reference  to  his 
contract  with  the  owner,  and  in  subordination  to  its  terms.  Dihgley 
v.  Greene,  54  Cal.  336.     It  results  that  the  owner  cannot  be  charged 
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beyond  the  contract  price.  Latson  v.  Nelson^  11  P.  C.  L.  J.  589; 
Whittier  v.  Hollister,  12  P.  C.  L.  J.  280. 

In  the  brief  of  counsel  for  plaintiff  it  is  said  that  Barnard  &  C!o., 
who  were  the  contractors,  and  who  employed  the  plaintiff  to  work, 
*'were  converting  trees  on  appellant's  land  into  lumber,  and,  after 
transportiiig,  scaling,  measuring,  and  marking  the  same,  would,  if 
quality  and  all  things  were  satisfactory  to  appellant,  receive  an  agreed 
price  per  thousand  feet;''  and  that  plaintiff's  lien  was  filed  against 
certain  lumber  prior  to  its  delivery,  and  prior  to  the  payment  by  ap- 
pellant of  the  agreed  price  therefor.  The  complaint  contains  no  such 
averment  with  respect  to  payment,  for  which  reason  the  demurrer 
thereto  should  have  been  sustained. 

Judgment  and  order  reversed,  and  cause  remanded,  with  directions 
to  the  court  below  to  sustain  the  demurrer  to  the  amended  complaint, 
with  leave  to  the  plaintiff  to  amend  further. 

We  concur:     Myrick,  J.;    Thornton,  J.;    Morrison,  C.  J.;  Mc- 

KlNSTRY,  J. 

MoEee,  J.,  (dissenting,)  I  dissent.  The  action  is  an  attachment 
suit  for  recovery  of  the  value  of  personal  services  rendered  by  the 
plaintiff  in  cutting  standing  timber  upon  land  claimed  by  the  defend- 
ant Farnham,  and  in  hauling  and  driving  saw-logs  and  lumber  from 
the  land  to  his  saw-mills,  and  to  foreclose  a  logger's  lien.  The  lien 
was  filed  upon  a  quantity  of  lumber  which  the  plaintiff  had  "cut,  sawed, 
hauled,  and  driven"  to  a  saw-mill  on  the  land  of  Farnham.  This 
lumber  had  been  cut,  etc.,  by  the  plaintiff,  for  and  under  the  direc- 
tions of  the  defendants  Barnard  &  Co.,  who  had  a  contract  with  the 
defendant  Farnham,  under  which  they  were  authorized  to  enter  upon 
Farnham's  land  and  cut  the  standing  timber  thereon,  for  the  purpose 
of  converting  the  same  into  lumber,  which,  when  "scaled,  marked,  and 
measured,"  Farnham  agreed  to  purchase  of  them  at  a  certain  price 
per  thousand  feet,  payable  when  the  lumber  was  delivered,  "scaled, 
marked,  and  measured"  to  him  at  his  saw-mills  upon  his  ranch.  In 
the  execution  of  the  contract  Barnard  &  Go.  hired  the  plaintiff  as  a 
"logger,"  but  they  failed  and  refused  to  pay  him  his  wages,  which 
amounted  to  several  hundred  dollars;  and,  as  security  for  the  payment 
of  what  was  owing  to  him,  he  filed  a  logger's  lien  upon  the  lumber  at 
the  loggers'  yards  on  Farnham's  ranch,  where  it  lay  unsealed,  un- 
marked, unmeasured,  and  undelivered;  and,  seasonably  after  the  fil- 
ing of  the  lien,  he  commenced  his  attachment  suit.  The  lien  was  filed 
and  the  attachment  suit  commenced  under  the  provisions  of  an  act 
of  the  legislature  approved  March  20,  1878,  entitled  "An  act  giving 
a  lien  to  loggers  and  laborers."    Section  1  of  the  act  reads  as  follows : 

"A  person  who  l«ibors  at  cutting,  hauling,  rafting,  or  drawing  logs  or  him- 
ber  shall  have  a  lien  tliereon  for  the  amount  due  for  his  personal  services, 
»vhich  shall  take  precedence  of  all  other  chiiuis,  to  continue  for  thirty  day* 
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After  the  logs  or  lumber  arrive  at  the  place  of  destination  for  sale  or  manu- 
facture," etc. 

It  is  not  claimed  that  this  statute  is  unconstitutional;  nor  is  it 
claimed  that  any  of  the  steps  taken  by  the  plaintiff  for  the  creation 
of  the  lien  is  contrary  to  the  requirements  of  the  statute.  But,  con- 
ceding all  these  the  contention  is  made,  that,  as  Farnham  did  not 
owe  Barnard  &  Co.  any  money  on  account  of  the  contract  under  which 
the  lumber  was  made  at  the  time  of  the  filing  of  the  lien,  the  plaintiff 
had  no  lien  to  be  enforced. 

A  "logger's  lien"  is  an  entirely  different  thing  from  a  "mechanic's 
lien."  The  latter  is  given  by  statutory  law  upon  real  propei'ty  of 
which  the  person  for  whom  the  improvement  is  made  is  or  claims  to 
be  the  absolute  owner;  and,  as  he  contracts  under  the  mechanic's 
lien  law,  which  enters  into  his  contract  for  the  improvement  of  his 
property,  he  is  bound  to  the  extent  and  according  to  the  terms  of  his 
contract,  and  his  property  is  charged  for  the  payment  of  the  indebted- 
ness contracted  to  the  several  parties  who,  under  the  law,  have  rights 
in  it;  and  he  can  do  no  act  to  impair  those  rights;  therefore  he  is  not 
bound  to  pay  unless  there  is  money  due  and  owing  at  the  time  of 
availing  of  those  rights.  Such  were  the  cases  of  Rosenkranz  v.  Wag- 
ner,  Dlngley  v.  Greene^  Latson  v.  Nelson,  and  Whittier  v.  Hollister, 
cited  in  the  prevailing  opinion.  Here,  however,  there  is  no  lien 
claimed  or  sought  to  be  enforced  upon  the  real  property  of  Farnham. 
It  is  a  lien  upon  personal  property  in  which  Barnard  &  Co.  had  an 
absolute  or  qualified  ownership;  and,  for  the  purpose  of  the  loggers' 
law  and  lien,  it  matters  not  whether  they  were  absolute  or  qualified 
owners, — they  were  the  owners  of  the  property ;  and,  by  the  terms  of 
the  contract  between  them  and  Farnham,  Farnham  merely  reserved 
to  himself,  as  a  preferred  purchaser,  the  right  to  buy  from  them  at 
a  stipulated  price  when  the  lumber  was  delivered  at  his  saw-mills, 
scaled,  marked,  and  measured.  But  the  lumber  was  not  scaled  nor 
marked  nor  measured,  nor  delivered  to  Farnham.  Farnham,  there- 
fore, had  neither  possession  of  it  nor  title  to  it.  The  lumber  was  in 
the  actual  or  constructive  possession  of  Barnard  &  Co.,  and  the  plain- 
tiff, who  had  expended  his  labor  upon  it.  A  constructive  possession 
is  sufficient  for  a  logger's  lien;  therefore  the  plaintiff,  in  my  judg- 
ment, had  an  unquestionable  right  to  create  and  perfect  a  lien  upon 
the  lumber,  whether  Farnham  was  or  was  not  indebted  to  Barnard  & 
Co.  at  the  time.  The  right  to  such  a  lien  does  not  depend  upon  an 
indebtedness  by  the  owner  of  land  to  persons  whom  he  has  authorized 
to  cut  and  remove  timber  growing  upon  it,  and  to  manufacture  the 
same  into  lumber,  by  a  special  contract  for  that  purpose.  It  rests 
upon  property  in  the  debtor,  and  possession,  actual  or  constructive,  in 
the  lienor.  The  statute  authorizing  the  lien  to  be  created  and  filed 
iej  but  the  legislative  expression  of  the  common-law  right  of  every 
working-man  to  retain  possession  of  personal  property  upon  which  he 
has  bestowed  labor  which  has  changed  the  propeity  and  increased  its 
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value.  Having  possession,  actual  or  constractive,  the  artisan  or 
laborer  has  the  right  to  retain  it  or  to  create  a  lien  upon  it,  according 
to  the  statute,  without  reference  to  any  contractual  relation  between 
his  employer  and  others  as  to  the  property.  Any  claims  arising  out 
of  such  relations  are  made,  by  the  statute,  subordinate  to  the  superior 
claim  and  right  of  the  laborer  to  his  lien  upon  the  property  for  the 
services  which  have  made  it  valuable. 

I  think  the  judgment  of  the  court  for  the  enforcement  of  the  lien 
should  be  affirmed. 


(87  Cal.  441) 

Sharp  v.  Blankbnship.*     (No.  9,162.) 

Filed  August  29,  1885. 

Boundaries— ^Agreement  for  Division  Line— Statute  of  Frauds. 

Where  adjoining  owners  of  land  have  agreed  upon  a  boundary  line,  upon 
which  a  division  fence  is  erected,  and  acquiesced  in  and  possession  held  there- 
under for  a  length  of  time  sufficient  to  create  title  by  adverse  possession,  the 
effect  will  be  binding  on  the  parties,  and  a  subsequent  parol  agreement  to  run 
a  division  line  to  constitute  the  boundary  is  withiu  the  statute  of  frauds,  and  not 
binding. 

In  bank.     Appeal  from  superior  court,  San  Joaquin  county. 

J.  B*  Hall  and  W,  L.  Dudley,  for  appellant. 

F.  T.  Baldwin  and  J.  C.  Campbell,  for  respondent. 

Thornton,  J^  Action  of  ejectment,  to  recover  a  tract  of  land  sit- 
uate in  San  Joaquin  county.  Both  parties  claim  under  Charles  M. 
Weber.  The  land  in  controversy  was  parcel  of  a  rancho  known  as 
the  "Campo  de  los  Franceses,"  of  which  Weber  was  the  owner.  The 
litigation  is  in  regard  to  a  boundary  line  between  the  plaintiff  and 
defendant.  The  boundary  line  in  controversy  is  the  western  line  of 
plaintiff  and  the  eastern  of  defendant. 

There  was.  evidence  tending  to  show  that  Weber  had  caused  the 
rancho  above  named  to  be  surveyed  and  subdivided  into  sections,  the 
sections  being  69  chains  and  72  links  square, — the  side  lines  of  the 
sections  being  a  little  less  than  10  chains  short  of  a  mile, — and  that 
these  sections  were  subdivided  into  four  quarters,  constituting  four 
squares  of  equal  area.  There  was  also  evidence  tending  to  show  that 
this  boundary  line  in  dispute  was  marked  by  stakes  set  in  the  ground 
when  the  survey  of  the  rancho  was  made  by  Weber ;  that  the  bound- 
ary line  in  dispute  was  marked  by  corner  posts  or  stakes  that  were 
pointed  out  to  Balch,  the  grantor  of  defendant,  in  1858  by  Weber. 
This  appears  to  have  been  done  in  1858,  when  Balch  was  negotiating 
with  Weber  for  the  land,  which  was  afterwards  purchased  by  Balch 

'Acquiescence  in  Boundary  Line.  In  Toby  v  Secor,  19  N.  W.  Rep.  99,  the  court  held, 
in  regard  to  the  question  of  adverse  po-session,  that  if  two  adjacent  or  coterminous 
proprietors  agree  upon  and  establish  a  dividing  line  between  their  premises,  and  actu- 
ally claim  and  occupy  the  land  on  each  side  of  that  line  continuously  for  20  years,  such 
possession  will  be  aar«rw,  and  confer  a  title  by  prescription :  following  Bader  v.  Zeise.  44 
Wis.  96,  in  which  the  court  rely  upon  Ang.  lAm.  §  384 :  Burrell  v.  Burrell,  11  Mass.  293; 
Brown  v.  Cockerell,  33  Ala.  38;  and  Brown  v.  McKinney,  9  Watts,  of'>5. 
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of  Weber,  and  this  Weber  conveyed  to  him.  The  evidence  further 
tended  to  show  that  the  western  boundary  line  of  plaintiff  was  marked 
by  corner  posts  or  stakes.  There  was  no  controversy  that  plaintiff 
owned  the  south-east  quarter  of  section  26,  and  that  defendant  owned 
the  portion  of  the  south-west  quarter  of  same  section  adjoining  in  its 
whole  length  on  the  west  the  south-east  quarter. 

The  /testimony  also  tended  to  show  that  soon  after  Balch  went  into 
possession,  in  1857,  he  built  a  fence  from  comer  section  post  to  cor- 
ner section  post  on  the  west  line  of  south-east  quarter  of  section  2H ; 
that  it  remained  there  until  some  time  in  1877  or  1878,  when  a  con- 
troversy arose  between  plaintiff  and  defendant  as  to  the  boundary 
line  between  them ;  defendant  claiming  that  plaintiff  had  in  his  pos- 
session, within  the  fence  above  mentioned,  some  of  his  (defendant's) 
land.  This  plaintiff  denied,  but  averred  that  he  did  not  wish  to  de- 
prive defendant  of  any  land  owned  by  him.  Under  this  state  of  things 
an  arrangement  was  entered  into  between  them  by  which  a  surveyor 
was  employed  to  run  the  disputed  line  between  them,  at  their  mutual 
expense.  This  appears  to  have  been  done,  and  the  line  as  surveyed 
and  run  did  show  that  plaintiff's  inclosure  did  contain  land  that  was- 
a  part  of  south-west  quarter  of  section  26,  belonging  to  defendant. 
Plaintiff  insisted  that  the  line  was  not  correctly  run,  was  not  on  the 
true  line,  and  there  was  evidence  to  show  that  he  never  agreed  to  ac- 
cept or  adopt  the  line  thus  run  as  the  true  line. 
The  plaintiff  requested  the  court  to  charge  the  jury  as  follows : 
"Although  the  jury  shall  find  from  the  evidence  that  the  plaintiff  agreed 
with  the  defendant  in  1877,  or  thereafter,  that  the  county  surveyor  should 
run  the  line  between  their  respective  lands,  and  such  line  should  become  thi* 
line  on  which  the  division  fence  should  be,built,  yet,  if  the  jury  sliall  furthei 
find  that  said  plaintiff,  at  any  time  before  the  entry  of  said  defendant  on  the- 
land  in  suit,  refused  to  accept  or  adopt  the  said  surveyed  line  as  the  true  and 
correct  line,  the  jury  must  consider  the  case  in  the  same  light  as  if  plaintiff 
had  not  agreed  to  have  the  line  surveyed,  and  as  if  no  survey  had,  in  fact, 
been  made." 

This  request  was  refused,  and  plaintiff  excepted. 

It  is  apparent,  from  what  has  been  above  stated,  that  the  evidence 
tended  to  show  that  the  plaintiff  derived  title  to  the  part  of  land 
.  known  as  south-east  quarter  of  section  26,  the  western  boundary  of 
which  was  marked  by  stakes  or  posts  put  in  the  comers  by  Weber 
for  that  purpose,  and  that  plaintiff  took  possession  and  built  the  fence 
on  this  line  according  to  the  line  so  marked.  Now,  if  plaintiff  ob- 
tained title  to  and  became  the  owner  of  the  quarter  section  above 
mentioned,  bounded  on  the  west  by  a  fence  between  the  posts  above 
mentioned,  it  would  be  diflBcnlt  to  perceive,  under  the  statute  of  frauds 
of  this  state  in  force  at  the  time  the  transactions  referred  to  took 
place,  why  he  lost  it  by  a  line  surveyed  in  the  manner  above  pointed 
out,  to  which  he  never  agreed.  If  the  line  thus  surveyed  had  been 
adopted  by  both  parties,  and  possession  taken  accordingly,  and  held 
for  a  period  of  time  suflBcient  to  build  up  a  title  by  adverse  posses- 
v.7p,no.l7 — 54 
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iion,  it  might  be  held  that  the  title  would  have  vested  in  them  ac- 
cording to  the  line  so  adopted  and  acted  on;  but  there  is  no  such 
evidence  here.  See  Adams  v.  Rockwell,  16  Wend.  285,  and  cases 
there  cited  and  commented  on.  Indeed,  there  is  evidence  which,  if 
true,  proves  that  the  plaintiff  never  agreed  to  or  adopted  the  line. 

The  court  erred  in  refusing  this  instruction.  Nor  was  the  error 
cured  by  giving  it  with  the  words  appended  by  the  court.  The  words 
appended  are : 

"Except  so  far  jib  the  evidence  in  regard  to  the  agreement  of  survey  may 
tend  to  show  that  there  was  no  acquiescence  on  the  part  of  Blankenship  in  the 
old  line." 

We  cannot  perceive  that  the  words  appended  are  at  all  pertinent 
to  or  had  any  connection  with  the  matter  of  the  request.  The  latter 
relates  only  to  a  new  line,  and  the  former  to  the  old  line,  which  ap- 
peared to  be  and 'was  entirely  different  from  the  new.  The  question 
whether  Blankenship,  the  defendant,  acquiesced  in  the  old  line  or 
not,  had  no  connection  with  the  proposition  stated  in  the  request  in 
regard  to  the  new  line.  The  request  did  not  tend  in  any  way  to  take 
from  the  consideration  of  the  jury  anything  in  the  case  bearing  on 
the  issue  of  the  acquiescence  of  defendant  in  the  old  line.  The  words 
added  to  the  request  by  the  court  certainly  had  a  tendency  to  lead 
the  minds  of  the  jury  away  from  the  question  which  should  have  been 
submitted  to  them,  as  embodied  in  the  request. 

For  this  error  the  judgment  and  order  are  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur :     Morrison,  C.  J. ;  MoKinstry,  J. ;  Ross,  J. ;  Mybick,  J. 
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SUPREME  COURT  OF  WASHINGTON  TERRFTORT. 


(2  Wash.  T.  447)  

Smith  and  others  v.  The  Ship  Challenger  and  others. 

Filed  August  6,  1885. 

Admiralty — Rule  1 6 — Assaults— Action. 

Assaults  and  beatings  are  within  admiralty  rule  16,  and  actions  for  damages 
therefor  must  be  brought  in  personam  and  not  in  rem. 

Struve,  Haines  dc  McMicken,  for  appellants  and  claimants^  the  ship^ 
Challenger  and  others. 

Burk  A  HaUer,  for  appellees  and  libelants,  Charles  Smith  and  others.. 

HoYT,  J.  The  amended  libel  in  this  cause  alleges,  in  substance, 
that  in  the  month  of  May,  1882,  the  libelants  shipped  on  the  ChaU 
lenger  at  the  port  of  Philadelphia  for  a  voyage  from  that  place  to  New 
Tacoma,  Washington  Territory, — the  libelant  Smith  shipping  in  the 
capacity  of  third  mate,  the  libelant  Matson  as  carpenter,  the  libel- 
ant Schaeffer  as  deck  boy,  and  the  others  as  seamen,  at  the  wages- 
specified  in  the  libel;  that  they  signed  shipping  articles;  that  the 
mates  of  said  ship  were  men  of  violent  temper,  and  cruel  and  inhu- 
man dispositions,  which  fact  was  at  all  times  known  to  the  master, 
but  not  to  the  libelants  until  after  the  commencement  of  the  voyage ; 
that  during  the  whole  course  of  the  voyage  said  libelants,  without 
cause,  were  wrongfully  subjected  to  beatings,  imprisonments,  cruel- 
ties, and  abuse  by  the  mates  of  said  ship,  and  that  the  master  failed, 
neglected,  and  refused  to  use  due  diligence  to  protect  the  libelants 
from  such  acts;  and  that  each  of  said  libelants  had  been  damaged 
thereby  in  a  certain  sum  set  out  in  said  libel.  Then  follows  an  alle- 
gation that  wages  are  due  said  libelants  as  follows :  Warrow,  $37.50 ; 
01ander,$34;  Anderson,  $20.25;  Herbert,  $50;  Ross,  $29.26;  DanieU 
8on,$22.70;  Francisco, $33.70;  Hanson, $21.20;  Dahlgren,  $28.05; 
Johnson,  $29.20;  Andrea,  $26.20;  Matson,  $162.66;  and  a  prayer 
for  those  various  amounts,  in  addition  to  the  amount  of  damages  above 
mentioned.  The  claimants  excepted  in  detail  to  all  the  allegations 
in  the  amended  libel,  except  those  referring  to  the  shipment  of  the 
libelants  and  the  amount  of  wages  due  them.  These  exceptions,  20 
in  number,  were  all  overruled  by  the  court.  Issue  was  then  made 
upon  the  allegations  of  said  libel,  and  the  cause  heard  upon  proofs 
duly  taken,  and  &  decree  entered  against  the  said  ship  and  her  claim- 
ants, in  favor  of  each  of  said  libelants,  (excepting  certain  of  them  who 
had,  pending  the  action,  compromised  their  claims,)  both  for  dam- 
ages on  account  of  said  ill-treatment  and  for  the  wages  found  due, 
with  costs.  And  from  this  decree  claimants  have  prosecuted  this  ap- 
peal. 

The  question  of  most  importance  in  the  cause,  and  the  one  to  which 
counsel  have  directed  most  of  their  argument,  is  as  to  the  effect  of 
admiralty  rule  16,  it  being  contended  by  appellants  that  the  dam- 
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ages  claimed  for  in  this  libel,  by  reason  of  said  rale,  could  not  be  en- 
forced against  the  ship,  even  although  her  owners  might  be  liable  in 
a  suit  in  personam.  While  the  appellees  insist  that  though  said  rule 
bars  an  action  against  the  ship  for  an  assault  and  battery  as  such, 
yet  it  has  no  application  to  claims  of  the  kind  set  out  in  their  libel, 
which  are  for  a  breach  of  the  contract,  for  protection  and  fair  treat- 
ment, implied  in  the  contract  for  service,  by  reason  of  certain  as- 
saults and  beatings,  and  not  an  action  to  recover  directly  for  damages 
from  such  assaults  and  beatings.    Said  rule  16  reads  as  follows: 

"In  all  suits  for  an  assault  or  beating  on  the  high  seas,  or  elsewhere  within 
the  admiralty  and  maritime  jurisdiction,  the  suit  shall  be  inpejvonam  only." 

It  is  conceded  that  the  supreme  court  had  the  power  to  adopt  this 
rule.  It  follows  that  it  must  be  given  such  a  construction  as  will  give 
force  to  the  words  therein  used,  and  meet  the  object  for  which  it  seems 
to  have  been  adopted. 

What,  then,  was  the  situation  before  this  rule  was  promulgated  as 
to  the  liability  of  the  ship  for  damages  of  this  nature?  Was  she 
liable  for  every  act  of  assault  or  beating  committed  on  board  of  her, 
or  was  she  liable  only  when  such  assaults  or  beatings  were  made  un- 
der such  circumstances  as  to  constitute  a  violation  of  the  contract,  or 
duty  of  protection  and  fair  treatment?  We  think  the  latter;  as,  in 
our  opinion,  the  only  remedy  the  injured  party  on  shipboard,  as  else- 
where,  ever  had  for  a  single  willful  assault,  as  such,  was  an  action  in 
personam  against  the  person  who  inflicted  the  injury;  and  it  seems  to  us 
that  without  such  rule  it  could  never  have  been  held  that  either  the  ship 
or  her  owners  were  liable  in  any  form  of  action,  from  the  simple  fact 
that  one  person  upon  said  ship  bad  committed  a  willful  assault  upon 
another,  as  we  think  that  the  only  ground  upon  which  one  far  away 
from  and  in  no  way  connected  with  such  assault  could  be  held  liable, 
would  be  that  he  had  in  some  way  violated  his  contract,  either  ex- 
press or  implied,  with  such  injured  party. 

To  give  the  construction  to  said  rule  contended  for  by  appellees 
would,  in  our  opinion,  entirely  nullify  it,  and  leave  the  matter  just 
where  it  was  before  its  adoption.  Without  it,  the  action  could  be  in 
personam  only  in  all  cases  where  the  ship  was  not  liable,  and  we  do 
not  see  how  either  she  or  her  owners  could  be  held  thus  liable  for 
damages  of  this  nature  on  other  grounds  than  that  the  allowing  of  the 
same  was  in  violation  of  some  duty  imposed  by  contract,  or  in  con- 
sequence of  negligence  in  the  performance  of  some  duty  enjoined  by 
law,  and  it  is  just  for  such  violations  or  neglect  that  appellees  claim 
the  right  to  recover  herein. 

If,  however,  said  rule  is  construed  as  contended  for  by  appellants, 
it  becomes  at  once  of  vital  force,  for  it  says  to  the  person  who  has 
h«d  his  contract  for  protection  violated  by  assaults  or  beatings  that 
though  he  could  before  have  proceeded  against  the  ship,  he  must  now 
content  himself  with  a  suit  in  personam. 


Digitized  by 


Google 


Wash.  T.]  SMITH   V,  THE   SHIP   CHALLENGER.  853 

We  are  not  discassing  the  wisdom  or  justice  of  said  rule,  as  these 
questions  address  themselves  only  to  the  power  that  made  it.  We 
suppose  that  it  was  thought  necessary  in  the  interest  of  commerce  to 
prevent  the  frequent  attachment  of  vessels  at  ports  far  away  from 
home  for  liabilities  which  could  not  have  been  contemplated,  and  for. 
which,  therefore,  no  preparations  could  have  been  made,  and  that- 
public  interest  demanded  that  occasional  individual  injustice  should 
be  sufiFered,  rather  than  that  commerce  should  be  so  inconvenienced 
and  obstructed.  It  is  true  that  in  many  cases,  as  in  that  at  bar, 
great  hardship  and  injustice  may  be  done  by  compelling  the  injured 
party  to  go  to  the  home  of  the  owner  to  obtain  redress;  yet,  in  most 
cases  where  there  has  been  really  serious  abuse,  the  damages  recov- 
ered will  be  such  as  to  warrant  such  a  course,  and,  on  the  whole,  the 
injustice  may  not  be  greater  than  to  compel  such  owner  to  meet  the 
tying  up  of  his  ship  at  any  port,  however  remote  or  small,  that  she 
may  chance  to  visit,  upon  every  allegation,  real  or  pretended,  that,  by 
assault  or  beating,  the  said  contract  had  been  broken.  This  con- 
struction is  strengthened  by  the  language  of  the  rule,  for  had  the  in« 
tention  been  to  provide  a  remedy  for  an  assault  and  battery,  as  such 
only,  the  words  ''assault  or  beating"  were  not  the  most  appropriate; 
while,  if  the  intention  was  to  cover  all  cases  of  actionable  personal 
abuse,  as  well  those  that  were  as  those  that  were  not  violations  of 
such  contract,  no  more  apt  words  could  have  been  found  to  express 
such  intention.  Besides,  the  rules,  of  which  this  under  consideration 
is  one,  have  substantially  covered  the  entire  field  of  maritime  juris- 
diction, and  have  pointed  out  the  proper  proceeding  in  all,  or  nearly 
all,  classes  of  cases, — authorizing  certain  claims  to  be  enforced  in 
rem,  certain  in  personam,  and,  again,  others  by  either  or  both  of  such 
remedies.  And  if  it  had  not  been  the  intention  by  this  rule  to  indi- 
cate the  procedure  in  all  cases  of  liability  growing  out  of  assault  and 
battery,  there  would  have  probably  been  another  rule  for  the  class  of 
liabilities  not  so  provided  for. 

We  see  nothing  to  induce  us  to  hold  that,  having  had  its  attention 
called  to  this  matter  of  assault  and  beatings,  the  supreme  court 
would  have  provided  by  rule  for  one  class  of  liabilities  arising  there- 
from, and  left  another  class  without  any  rule  for  its  government. 
The  rule,  fairly  interpreted,  is  broad  enough  to  cover  all  cases  the 
fjravamen  of  which  is  an  assault  or  beating,  and  we  think  that  such 
should  be  its  construction.  To  construe  it  otherwise  would  allow 
damages  growing  out  of  an  assault  or  beating  in  one  form  of  action 
to  be  enforced  against  the  ship,  while  the  same  elements  of  damage 
in  another  form  of  action  would  not  be  so  enforced,  and  this  would 
overturn  a  well-established  principle  in  admiralty,  that  substance  and 
not  form  is  the  thing  to  be  considered.  But  appellees  insist  that 
even  if  this  rule  is  construed  as  above  stated,  yet  it  does  not  have 
these  claims,  as  the  injuries  alleged  are  not  those  arising  from  as- 
saults and  beatings  only,  but  also  include  those  arising  from  much 
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other  ill  treatment.  We  think,  however,  that  the  principal  element 
of  alleged  damages  is  for  injuries  received  by  assaults  and  beatings^ 
and  that  these  claims  must  be  held  to  be  within  said  rule.  We  have 
discussed  this  question  upon  the  language  of  daid  rule,  and  the  cir- 
cumstances of  its  adoption,  rather  than  in  the  light  of  authority,  as  it 
was  conceded  upon  the  argument  that  but  little  light  can  be  found 
in  the  books  upon  this  subject.  Such  light,  however,  as  is  shed  by 
the. authorities,  both  negative  and  positive,. upon  this  subject  seems 
to  favor  the  construction  given  above.  A  l3>rge  number  of  cases  have 
been  brought  to  recover  for  this  class  of  damages,  and  have,  with  a 
single  exception,  been  prosecuted  in  personam^  while  in  the  single 
case,  where  an  attempt  was  made  to  hold  the  ship,  the  ruling  of  the 
court  was  that  she  was  not  liable.  See  The  Guiding  Star,  1  Fed» 
Bep.  347.  It  is,  of  course,  true  that  the  negative  authority  above 
mentioned  is  entitled  to  but  little  weight,  for  it  may  have  been  out 
of  abundant  caution  only  that  attorneys  have  always  prosecuted  in 
personam  instead  of  in  rem;  yet  when  we  consider  the  manifest  ad* 
vantages  in  many  cases  of  the  proceeding  in  rem,  we  must  conclude 
that  the  fact  that  it  has  never  been  resorted  to  shows  pretty  conclu* 
sively  that  the  bar  of  the  country  had  construed  such  rule  as  a  bar  to 
the  proceeding  in  rem. 

The  damages  claimed  for  could  not,  then,  be  recovered  in  this  ac- 
tion, and  should  have  been  stricken  from  the  libel.  Appellants  do 
not  question  the  decree  of  the  court  below  for  wages  due  the  several 
libelants,  but  claim  that  there  should  have  been  no  allowance  of  costs ; 
the  proof  showing,  as  they  allege,  that  they  had  before  suit  made  a. 
full  tender  of  such  wages;  but  as  the  lower  court  seemed  to  think  that 
a  sufficient  tender  had  not  been  shown,  we  are  not  disposed  to  disturb 
the  finding  for  costs  in  favor  of  appellees  in  the  court  below,  as  it  does 
not  sufficiently  appear  that  they  were  wrongfully  allowed. 

There  must  be  a  decree  entered  here  in  favor  of  libelants  for  the 
wages  found  due,  and  for  costs  incurred  in  the  lower  court,  from 
which  must  be  deducted  the  costs  of  this  appeal,  which  are  allowed 
appellants. 

WiNOARD  and  Turner,  JJ.,  concur. 

(2  Wash.  T.  422) 

Kenyon  v.  Knipb  and  others. 

Filed  August  5,  1885. 

Dbkd  —  Acknowledgment— Seal  op  County  Auditor— ^^vidence  —  Curativk 
IStatutk. 

Without  deciding  whetlier  a  deed,  acknowledged  before  the  auditor  of  a 
county  and  not  authenticated  by  his  ofli^ial  seal,  is  void,  held,  that  the  defect 
in  the  acl^nowledgment  of  the  deed  offered  in  evidence  and  ruled  out  by  the 
court  in  this  case,  if  anv  defect  tliere  was,  was  cured  by  tlie  net  of  the  legisla- 
ture of  Washington  Territory,  approved  November  10, 1873 :  and  that  the  ruling 
of  the  court  was  erroneous,  and  that  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 
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A.  L.  Pahner  and  G.  T.  Thorn,  for  appellant,  J.  Gardner  Kenyon. 

Burk  d  Holler  and  C  H.  Hanford,  for  appellees,  Robert  Kuipe  and 
others. 

Turner,  J.  This  action  was  brought  by  the  appellant  in  the  conirt 
below  to  abate  an  alleged  nuisance  erected  and  maintained^  by  the 
appellees  on  the  frontage  to  property  of  the  appellant  known  as  lots 
6  and  7,  in  block  B.,  in  A.  A.  Denny's  addition  to  Seattle,  which  prop- 
erty abuts  on  the  waters  of  Elliott's  bay,  an  arm  of  the  sea.  Said 
lots  6  and  7  abut  on  and  extend  below  the  line  of  high  tide,  and  the 
wharf  and  other  structures  alleged  to  be  a  nuisance  are  erected  be- 
tween the  line  of  low  tide  and  deep  water,  directly  in  front  of  said  lots 
6  and  7. 

The  appellees  denied  the  material  allegations  of  the  complaint,  and 
pleaded  several  affirmative  defenses,  and  to  the  affirmative  defenses 
the  appellant  replied.  After  hearing,  the  judgment  of  the  court  be- 
low was  for  the  appellees,  and  the  cause  is  brought  to  this  court  by 
appeal.  Upon  the  trial  below  the  appellant  offered  in  evidence,  to 
prove  his  title  to  the  property  in  dispute,  a  deed  from  A.  A.  Denny 
and  wife,  executed  in  1867.  Objection  was  made  to  the  introduction 
of  this  deed  in  evidence,  because  the  acknowledgment  of  the  deed, 
made  before  the  auditor  of  King  county,  was  not  authenticated  by  the 
official  seal  of  that  officer.  The  court  sustained  the  objection,  and 
the  deed  was  rejected.  To  this  ruling  the  appellant  excepted,  and  his 
exception  was  allowed. 

Without  deciding  whether  a  deed  acknowledged  before  the  auditor 
of  a  county,  and  not  authenticated  by  his  official  seal,  is  void,  we  hold 
that  the  defect  in  the  acknowledgment  of  this  deed,  if  there  was  any 
defect,  was  cured  by  the  act  of  the  territorial  legislature,  approved 
November  10,  1873,  entitled  "An  act  curing  defective  acknowledg- 
ments."    Laws  Wash.  T.  1873,  p.  481. 

We  think  the  cause  must  be  returned  to  the  lower  court  for  this 
error.  The  most  important  question  presented  by  the  affirmative  de- 
fenses hinge  upon  the  recitals  of  the  deed,  which  was  excluded  from 
the  evidence.  And  as  to  all  of  the  questions  we  doubt  whether  this 
initial  error  did  not  operate  to  prevent  a  full  and  fair  investigation  in 
the  court  below. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

WiNGARD  and  HoYT,  JJ.,  concur. 
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(2  Wasli.  T.  420) 

Satward  v.  Goye  and  another. 

Filed  July  17,  1885. 

Appeai/-~Servicb  of  Notice— Transcript— Dismissal. 

Appeal  dismissed,  because  it  is  not  made  to  appeal  that  notice  of  the  appeal 
was  ever  made  or  filed  with  the  clerk  of  the  court  in  which  the  judgment  ap- 
pealed from  was  entered ;  following  Crawford  v.  HaUer,  2  Pao.  Hep.  353. 

Appeal  from  district  court,  Seattle,  W.  T. 

Struve^  Haines  d  McMickin,  for  appellant,  W.  P.  Sajward. 

Burk  d  Haller,  for  appellees,  F.  M.  Gnye  and  another. 

HoYT,  J.  Appellees  having  in  their  brief  properly  reserved  the 
right  80  to  do,  now  move  the  court  to  dismiss  the  appeal  herein,  be- 
caase  it  does  not  appear  that  notice  of  the  appeal  was  ever  made  or 
filed  with  the  clerk  of  the  court  in  which  the  judgment  appealed  from 
was  entered,  and  cites  in  support  of  said  motion  the  ruling  of  this 
court  in  the  cause  of  Crawford  v.  Haller,  2  Pac.  Bep.  353,  made  at 
the  July  term,  1883,  and  it  is  claimed  by  them  that  the  said  notice 
of  appeal  has  the  same  and  no  other  authentication  as  the  one  in  the 
case  above  cited,  and  that  if  that  decision  is  to  be  adhered  to,  then 
there  is  no  proof  in  this  cause  that  any  notice  of  appeal  was  ever 
given  or  served  herein;  and  this  position  is  practically  admitted  by 
the  appellants.  We  have,  moreover,  looked  into  the  record  in  the 
two  cases,  and  we  find  them  to  be  identical  in  regard  to  the  matter 
involved  in  this  question;  and  as  we  are  satisfied  with  the  ruling  then 
made,  it  follows  that  it  will  be  adhered  to,  and  this  court  will  hold 
now,  as  then,  that  this  transcript  furnishes  no  proof  that  the  cause 
has  ever  been  brought  to  this  court. 

In  the  case  of  Crawford  v.  Haller,  above  cited,  the  court,  upon 
cause  shown,  gave  the  appellants  leave  to  supply  proof  of  the  facts 
necessary  to  show  jurisdiction  in  this  court,  and  in  view  of  the  fact 
that  the  question  at  issue  had  not  before  been  decided  by  this  court, 
and  of  the  other  circumstances  of  that  case,  much  indulgence  was 
probably  merited.  But  here  a  different  case  is  presented.  Appel- 
lant presents  such  a  transcript  as  this  court  has  held  to  be  insuffi- 
cient to  show  jurisdiction,  and  when  his  attention  is  called  to  the 
particulars  wherein  such  transcript  is  insufficient  by  the  brief  of  op- 
posite counsel,  and  to  the  cause  in  which  this  court  has  so  held,  he 
still  rests  his  case  upon  such  faulty  transcript,  instead  of  taking  steps 
to  perfect  the  same,  as  he  might  easily  have  done  by  causing  the 
clerk  to  file  in  this  court  a  properly  authenticated  copy  of  the  notice 
of  appeal  in  said  cause.  We  can  therefore  in  this  cause  extend  a 
like  indulgence  to  the  appellant  only  by  approving  of  the  acts  of  a 
party  in  thus  relying  upon  what  he  is  duly  notified  has  been  held 
thus  faulty,  with  the  expectation  that  if  the  court  again  holds  the  same 
as  it  has  before,  it  will  allow  him  time,  as  a  matter  of  pure  grace,  to 
do  that  which  he  could  have  easily  done,  and  ought  in  common  pru- 
dence to  have  done,  as  soon  as  his  attention  was  called  thereto ;  and 
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this  we  are  not  billing  to  do.     It  is  therefore  oar  opinion  that  the 
appeal  herein  shoald  be  dismissed;  and  it  is  so  ordered. 

TuRNEB  and  Wingabd,  JJ.,  concur. 


<2  Wash.  T.  3&4) 

Collins  v.  City  of  Seattle. 
Filed  July  17, 1886. 

1.  Afpeati— Certipicatb  op  Judge. 

Where  an  appeal  is  taken  under  the  act  of  the  legislature  of  Washington 
Territory,  and  there  is  no  cerlificate  of  the  judge  to  the  statement  of  facts  that 
said  statement  contains  all  the  material  facts  in  the  cause,  nor  the  material  facts 
in  the  cause,  a  motion  to  strike  it  from  the  record  will  be  sustained. 

2.  Babce— AssiONMENT  OP  Ekror— Seryicb. 

Where  no  service  of  the  assignment  of  errors  has  been  made  upon  the  ad- 
verse party  or  his  attorney,  and  the  paper  claimed  to  be  an  assignment  of  errors 
cannot  be  so  considered,  a  motion  to  affirm  will  be  allowed. 

McOilvra  dt  Burke,  for  plaintiff  in  error. 

C.  H.  Hanford,  for  defendant  in  error. 

WiNGABD,  J.  The  appeal  to  this  court  was  taken  under  the  act  of 
1883.  There  is  no  certificate  of  the  judge  to  the  statement  of  facts 
that  said  statement  contains  all  the  material  facts  in  the  cause,  nor 
the  material  facts  in  the  cause.  The  motion  to  strike  it  from  the 
record  is  therefore  sustained.  -There  is  no  assignment  of  errors  in 
this  case  served  upon  the  adverse  party  or  bis  attorney,  nor  can  the 
paper  claimed  to  be  such  assignment  be  considered  as  a  paper  in  the 
case.     The  motion  to  affirm  the  judgment  is  therefore  allowed. 

For  the  reasons  given  in  Wilson  v.  Wald,  infra,  announced  this 
morning,  July  17,  1885,  we  think  there  has  not  been  a  general  ap- 
pearance in  the  cause. 

HoYT  and  Turner,  JJ.,  concur. 

(2  Wash.  T.  376) 

Wilson  v,  Wald  and  another. 
Filed  July  17,  1885. 

1.  Writ  op  Eruob— Action  at  Law— Appeal  Dismissed— Code  Wash.  T.  .1881. 

An  action  at  law  can  be  brought  to  the  supreme  court  for  re-oxaminution 
only  by  writ  of  error. 

2.  Same— Supreme  Court  Rule  17— Notice. 

Where  the  appellees  in  their  brief  call  attention  to  i^e  nature  of  the  action, 
and  to  the  character  of  the  process  by  which  the  case  is  brought  to  the  supreme 
court,  and  notify  appellant  that  they  will  move  to  dismiss  the  appeal,  this  is  a 
sufficient  compliance  with  supreme  court  rule  17. 

McNaught,  Fery,  McNaught  dt  Mitchell,  for  appellant,  W.  E.  Wil- 
son. 

Hall  dt  Smith,  for  appellees,  Wald  and  another. 

Turner,  J.     This  is  an  action  at  law.     It  was  brought  to  this  court 
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from  the  court  below  by  appeal  taken  under  the  provisions  of  the  Code 
of  1881.  The  appellees  now  move  to  dismiss  the  appeal,  on  the 
ground  that  an  action  at  law  can  be  brought  to  this  court  for  re-exam- 
ination only  by  writ  of  error.  The  motion  seems  to  us  well  grounded. 
It  is  contended  by  the  appellant,  however,  that  the  appellees,  having 
filed  a  brief  in  the  cause  in  this  court,  without  having  given  notice  of 
a  special  or  limited  appearance,  as  provided  for  by  rule  17  of  the  court, 
are  now  precluded  from  taking  the  objection. 

The  appellees  in  their  brief  call  attention  to  the  nature  of  the  ac- 
'aon,  and4;o  the  character  of  the  process  by  which  the  action  is  brought 
to  this  court,  and  before  addressing  themselves  to  the  merits  give 
the  following  notice : 

"And  appellees  here  give  notice  that  they  will  move  the  supreme  court  to 
dismiss  the  appeal,  for  the  reasons  stated,  which  motion  will  be  tiled  on  or 
before  the  second  day  of  the  July  term,  1885." 

We  think  the  notice  thus  given  a  sufficient  compliance  with  the 
rule  of  the  court  in  question.  The  appellant  and  the  court  are  noti- 
fied, contemporaneously  with  the  filing  of  the  brief,  that  the  appellees 
intend  to  insist  upon  the  objection  to  the  jurisdictional  process.  .This 
is  what  the  rule  was  intended  to  accomplish.  The  notice  thus  con- 
veyed is  not  in  the  form  usually  employed  to  limit  to  a  special  ap- 
pearance what  would  otherwise  amount  to  a  general  appearance,  but 
form,  while  useful  and  proper  to  be  observed,  is  not  considered  essen- 
tial.    The  appeal  is  dismissed. 

WiNGARD  and  HoTT,  J  J.,  concur. 


(2  Wash.  T.  402) 

Lewis  v.  Hart. 

Filed  July,  1885. 

WRrr  OF  Ehror— Certifying  Transcript— Filing  Brief. 

Writ  of  error  dismissed,  because  the  transcript  was  not  well  certified  to  the 
supreme  court  as  a  complete  transcript,  and  because  the  brief  of  plaintiff  io 
error  was  not  filed  within  the  time  prescribed  by  supreme  court  rule  10. 

Error  to  First  district. 

Titos,  C,  Griffiths,  for  plaintiff  in  error. 

Greene,  C.  J.  This  cause  comes  on  to  be  heard  upon  the  printed 
brief  of  plaintiff  in  error,  defendant  in  error  not  appearing.  Looking 
into  the  transcript  we  find  it  is  not  well  certified  to  this  court  as  a 
complete  transcript.  For  this  reason  the  writ  of  error  must  be  dis- 
missed. 

There  is  also  another  ground  for  dismissal,  namely,  that  the  brief 
of  plaintiff  in  error  was  not  filed  within  the  time  prescribed  by  rule 
10  of  this  court.     Dismissed,  at  costs  of  plaintiff  in  error. 

HoTT  and  Turner,  JJ.,  concur. 
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(2  Wash.  T.  412) 

E.  C.  MsAOHEM  Arms  Go.»  a  corporation,  v.  Swaatz  and  others. 

Filed  July  24,  1885. 

Fraudulent  Convbtancb  —  Bill  by  Attaching  Creditor  before  Judgment 
TO  Set  Aside. 

A  bill  to  enjoin  the  foreclosure  of  a  chattel  mortgage,  and  to  set  it  aside  as  a 
fraud  on  the  mortgagor's  creditors,  may  be  maintaiued  by  an  attaching  cred- 
itor before  judgment 

Foster  d  Houghton  and  Binkley  dt  Taylor ^  for  appellants,  E.  C. 
Meachem  Arms  Co.,  a  corporation. 

Nash  d  Kinnaird,  W,  N,  Murray,  and  M.  T.  Harlson,  for  appel- 
lees, Elizabeth  L.  Swartz  and  others. 

WiNGARD,  J.  The  appellants  brought  an  action  in  the  district 
<;ourt  (Fourth  district)  against  Emanuel  L.  Swartz, and  an  attachment 
was  issued  and  levied  upon  his  stock  in  trade  at  Spokane  Falls,  Spo- 
kane county,  Washington  Territory.  Swartz  had  previously  executed 
and  delivered  to  his  wife,  Elizabeth  L.,  a  chattel  mortgage,  purport- 
ing to  cover  all  his  property,  and  said  Elizabeth  L.  had  commenced 
proceedings  to  foreclose  said  chattel  mortgage  when  the  attachment 
"was  levied.  The  sheriff  was  in  possession  of  the  mortgaged  property. 
Appellants  applied  to  the  district  court  and  obtained  an  injunction 
restraining  the  mortgagee,  sheriff,  and  all  others  from  foreclosing  said 
mortgage,  and  setting  up  that  the  mortgage  was  fraudulent  and  void, 
-without  consideration,  for  the  use  and  benefit  of  the  mortgagor,  and 
that  it  was  a  scheme  and  contrivance  entered  into  between  Swartz 
and  his  wife  to  hinder,  delay,  and  defraud  his  creditors;  that  the 
property  mortgaged  was  all  the  property  owned  by  Swartz,  and  that  if 
the  same  was  sold  upon  foreclosure  the  appellants  would  be  without 
remedy  to  collect  their  claim ;  and  they  prayed  that  the  injunction  be 
made  perpetual,  and  the  mortgage  be  declared  void  and  not  a  lien. 
Separate  answers  were  filed  by  the  appellees,  but  both,  either  by  ex- 
press admission  or  a  failure  to  deny,  admit  the  making  and  attempt  to 
foreclose  the  mortgage ;  admit  the  attachment  by  plaintiffs;  admit  the 
debt  due  from  Swartz  to  them;  and  that  he  had  no  other  property 
subject  to  execution,  as  set  forth  in  the  complaint.  Strong,  Hackett 
4&  Co.  consented  to  be  made  parties  plaintiff,  and  it  was  so  ordered 
by  the  court.  When  the  cause  came  on  for  hearing  the  appellants 
moved  for  judgment  on  the  pleadings,  which  motion  was  overruled. 
The  appellees  then  moved  to  have  the  bill  dismissed,  whereupon  the 
plaintiffs  below  asked  leave  to  file  a  supplemental  bill  alleging  that 
since  the  filing  of  the  original  bill  they  had  prosecuted  their  suit  to 
final  judgment.  This  leave  was  denied  by  the  district  court.  The 
bill  was  then  dismissed  by  the  court,  to  which  action  of  the  court  the 
appellants  excepted. 

It  is  contended  by  the  appellees  that  the  bill  for  injunction,  etc.,  be- 
ing a  suit  in  equity,  could  not  be  maintained  to  set  aside  a  fraudulent 
mortgage  by  an  attaching  creditor  before  judgment.     We  think  the 
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appellants  had  a  right  to  file  the  supplemental  complaint,  which  they 
asked  leave  to  file  under  section  114  of  the  Code  of  this  territory, 
and  bad  this  been  done  the  contention  of  the  appellees  in  this  regard 
would  have  been  eliminated:  Moreover,  the  jurisdiction  of  the  dis- 
trict court  to  entertain  the  bill  for  injunction  is  expressly  given  by 
section  1997  of  the  Code.  "Fr^ud  is  one  of  the  primary  subjects  of 
equity  jurisdiction."  Equity  does  that  which  right  and  reason,  and 
good  faith  and  good  conscience,  demand  in  the  case.  If  the  appel- 
lants in  such  a  case  as  this  should  be  obliged  to  await  their  judg- 
ment at  law,  the  law  would  furnish  no  adequate  remedy, — reason 
would  be  disregarded  and  right  annulled.  Hahn  v.  Salmon,  20  Fed. 
Rep.  801;  Robert  v.  Hodges,  16  N.  J.  Eq.  299;  Heyneman  v.  Dan- 
nenberg,  6  Cal.  376,  380;  Ward  v.  McKenzie,  33  Tex.  316;  Perkins 
v.  Fourniqtiet,  55  U.  S.  (14  How.)  314;  Drake,  Attachm.  §  225;  Bump, 
Fraud.  Con  v.  524;   Williams  v.  Michenor,  11  N.  J.  Eq.  520. 

Let  the  judgment  of  the  district  court  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Gbeenb,  C.  J.,  and  Hoyt,  J.,  concur. 

(2  Wash.  T.  466) 

Coombs  v.  Davis  and  another. 

Filed  July  23,  1885. 

Gabnishmknt— Notes  and  Contracts  Hkld  as  Seoctrity  by  Garnisher— Or- 
der TO  Deliver  to  She h iff — Code  Wash.  T.  H  18-,  183. 

Where  a  garnishee  admits  that  he  hulds  certain  notes  and  sewing-machine 
contracts,  payable  tn  futuro,  which  have  been  indorsed  and  delivered  to  him 
by  the  principal  defendant,  but  claims  that  they  were  transferred  to  him  as 
security  for  a  loan  made  i)y  him  to  the  defendant,  and  the  evidence  leaves  the 
bona  fides  of  the  transaction  in  doubt,  it  is  error  for  the  court  to  make  an  order 
requiring  the  garnishee  to  deliver  the  notes  and  contracts  to  the  sheriff  to  be 
collected  by  him,  and  the  proceeds  to  be  applied  to  the  satisfaction  of  any 
judgment  that  might  be  recovered  against  the  principal  defendant,  and  the 
residue  to  be  returned  to  the  garnishee;  but  the  court  should  require  the  gar- 
nishee to  turn  the  notes  and  contracts  over  to  the  sheriff,  upon  being  paid  the 
sum  for  which  they  were  held  as  security. 

T.  J.  Anders,  for  appellant,  Mary  E.  Coombs. 

Allen,  Crowley  dc  Triompson,  for  appellees,  A.  L.  Davis  and  another. 

Turner,  J.  The  appellant,  as  garnishee  in  the  case  of -4.  L.  Davis 
db  Son  V.  W,  L.  Coombs  and  others,  pending  in  the  district  court  for 
the  First  judicial  district,  holding  terms  at  Walla  Walla,  was  required 
to  appear  before  the  judge  of  said  court  at  chambers,  as  provided  bj 
section  182  of  the  Code,  to  answer  concerning  property  in  her  posses- 
sion,  or  under  her  control,  belonging  to  the  defendants,  or  either  of 
them,  or  in  which  .they,  or  either  of  them,  had  any  interest.  Upon 
the  examination  before  the  judge  which  followed,  the  appellant  ad- 
mitted having  in  her  possession  notes  and  sewing-machine  contracts 
to  the  amount  of  over  $5,000,  which  had  been  indorsed  and  delivered 
to  her  by  the  defendants,  as  security  for  the  sum  of  $3,600,  which 
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she  testified  she  had  loaned  them  on  September  28,  1883.  In  re- 
sponse to  questions,  upon  the  direct  and  cross-examination,  she  made 
a  detailed  statement  of  facts  for  the  purpose  of  showing  the  manner  in 
which  she  acquired  the  large  sum  claimed  to  have  been  loaned  by  her 
to  the  defendants,  who  were  her  husband  and  sons,  and  concerning 
her  and  their  relations  with  the  plaintiffs  and  their  family.  This 
detailed  statement  was  not  consistent  in  every  respect,  and  tended 
very  strongly  to  impeach  the  hona  fides  of  the  trajisfer  to  her  of  the 
notes  and  machine  contracts.  Upon  this  state  of  facts  the  judge  be- 
low made  an  order  requiring  the  garnishee  to  deliver  the  said  notes 
and  machine  contracts  to  the  sheriff,  the  same  to  be  collected  by  him, 
and  the  proceeds  to  be  applied  to  the  satisfaction  of  any  judgment  that 
might  be  recovered  by  plaintiffs  against  defendants,  and  the  residue 
to  be  returned  to  the  garnishee.  The  garnishee  excepted  to  this  order. 
The  cause  is  here  under  the  appeal  act  of  1883,  and  the  appellant, 
the  garnishee,  assigns  said  order  as  error.  Section  182  of  the  Code, 
after  providing  for  the  examination  of  garnishees  in  attachment  pro- 
ceedings before  the  court  or  judge,  or  a  referee,  continues : 

"The  court  or  judge  may,  after  such  examination,  order  personal  property 
capable  of  manual  delivery  to  be  delivered  to  the  sheriff,  on  such  terms  as 
may  be  just,  having  reference  to  any  liens  thereon,  or  claims  against  the 
same,  and  a  memorandum  to  be  given  of  all  other  property,  containing  the 
amount  or  description  thereof." 

It  was  not  intended  by  this  section  of  the  Code  to  establish  an  ad- 
versary proceeding  in  which  the  title  to  property  in  the  hands  of  a 
garnishee,  and  claimed  by  him,  might  be  disputed  and  litigated.  The 
right  of  the  court  or  judge  in  such  a  proceeding  depends  entirely 
upon  the  admissions  of  the  garnishee.  If  he  admit  the  property  in 
his  hands  to  be  the  property  of  the  defendant,  free  from  claim  on  his 
part,  the  court  may  order  the  delivery  of  the  property  to  the  sheriff 
to  answer  any  judgment  that  may  be  recorded  against  the  defendant. 
If  he  admit  the  property  to  be  that  of  the  defendant,  coupled  with  a 
claim  or  lien  against  it  in  his  favor,  the  court  or  judge  may  still  or- 
der the  property  delivered  to  the  sheriff  on  such  terms  as  may  be 
just,  having  reference  to  the  claim  or  lien  of  the  garnishee.  The 
proceeding  in  one  to  probe  the  conscience  of  the  garnishee  by  an  ex- 
amination under  oath,  when  his  unsworn  memorandum,  provided  for 
by  section  183  of  the  Code,  proves  unsatisfactory  to  the  plaintiff,  and 
in  the  nature  of  discovery  in  aid  of  the  right  of  action  against  the 
garnishee,  given  by  section  181  of  the  Code.  This  construction  is 
reasonable,  and  it  obviates  grave  constitutional  questions  which  any 
other  construction  would  require  to  be  met. 

From  these  views  it  follows  that  the  order  of  the  judge  in  the  pro- 
ceeding below  was  in  excess  of  his  authority.  Upon  the  case  as  made 
there  was  only  one  order  that  would  have  completely  and  certainly 
protected  the  rights  of  the  garnishee.  That  was  to  require  her  to  turn 
the  notes  and  contracts  over  to  the  sheriff  upon  being  paid  the  sum 


Digitized  by 


Google 


862  PACIFIC  REPORTER.  [Wash.  T. 

for  which  she  held  the  same  as  security i  The  sewing  machine  con- 
tracts, as  we  understand  them,  are  contracts  by  third  persons  to  pay 
the  defendants  money  at  a  future  time.  Extreme  diligence  is  required 
in  the  collection  and  enforcement  of  demands  such  as  these  notes  and 
<3ontracts  are ;  and  as  the  garnishee  is  not  protected  by  bond,  it  would 
be  unjust  to  require  her  to  stand  idly  by  and  rely  for  their  collection 
upon  the  exertions  of  a  third  person.  As  to  some  kinds  of  property, 
■an  order  requiring  the  delivery  of  the  same  to  the  sheriff,  and  making 
proper  provision  for  the  sa  tisfaction  of  the  prior  lien  of  the  garnishee 
out  of  the  money  received  from  the  sale  of  the  same,  would  doubt- 
less be  just.  As  to  property  of  the  character  of  that  in  controversy 
such  an  order  is  not  just,  as  that  term  is  used  in  the  statute. 

The  order  of  the  court  below  is  reversed^  and  the  cause  remanded 
for  further  proceedings. 

Greene,  C,  J.,  and  Hoyt,  J.,  concur. 


(2  Wash.  T.  362) 

Parker  v.  D' Acres. 

Filed  July  14, 1885. 

Appeat. — Act  Washtnoton  Tburitouy  1883  — Supreme  Court  Rule  5  — FaHj- 

URK  TO   fcjEKVK   CoPY  OP  ASSIGNMKNT  OF  ElillOKS. 

Where  an  action  at  law  is  appealed  to  the  supreme  court  under  the  provis- 
ions of  the  act  of  1883,  and  plaintiff  in  error  fails  to  serve  a  copy  of  the  assi^- 
ment  of  errors  on  the  adverse  party  within  20  days  after  tlie  entry  of  the  mo- 
tion for  appeal  in  the  journal  of  the  district  court,  as  required  by  supreme 
court  rule  5,  the  appeal  will  be  dismissed. 

Error  to  First  district.     Motion  to  dismiss  appeal. 

A.  E.  Iskam,  for  plaintiff  in  error. 

B.  L.  d  «/.  L.  Sharpstein,  for  defendant  in  error. 

Greene,  C.  J.  This  cause  has  been  brought  here  under  the  provis- 
ions of  the  appeal  act  of  1883,  which  allow  all  cases,  of  whatever 
jurisdiction,  to  betaken  to  this  court  by  the  simple  service  of  a  notice 
of  appeal  given  and  entered  in  the  lower  court.  The  uniformity  of 
mode  of  procedure  prescribed  by  that  act  does  not  do  away  with  the 
essential  distinctions  between  causes  at  law  and  causes  in  equity  for 
purposes  of  review.  Eule  5  of  this  court,  in  view  of  these  distinc- 
tions, and  to  facilitate  the  business  of  the  court,  and  to  harmonize 
the  appellate  practice  under  the  act  of  1883  with  that  under  the  Code, 
has  provided,  in  substance,  that  in  all  law  causes  brought  up  under 
the  act  of  1883  an  assignment  of  errors  shall  be  made  in  writing,  and 
tiled  with  the  clerk  of  the  proper  district  court,  to  be  certified  to  this 
court  as  a  part  of  the  record,  and  that  a  copy  of  such  assignment 
shall  be  served  on  the  adverse  party  within  20  days  after  the  entry  in 
the  journal  of  the  district  court  of  the  notice  of  appeal.  Plaintiff  in 
error  did  not  serve  a  copy  of  assignment  of  errors  in  this  cause  within 
the  time  limited,  and  on  that  ground  defendant  in  error  moves  todis- 
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miss  the  appeal.  No  good  reason  for  denying  the  motion  appears. 
Doubtless  rule  5,  ever  since  its  adoption,  has  been  part  of  the  law  ap- 
plicable to  suitors  in  this  court,  without  regard  to  when  it  first  was 
published  in  print. 

Let  the  motion  to  dismiss  the  appeal  be  granted. 

HoYT  and  Turner,  JJ.,  concur. 

(2  Wash.  T.  402) 

WiNGARD  V.  Jamison  and  another. 

Filed  August  4, 1885. 

Injunction— Rkstratning  Execution— Res  Adjudicata. 

Demurrer  lo  complaint  in  proceeding  for  an  injunction  to  restrain  execution 
on  judgment  sustained;  as,  in  tlie  original  suit  in  which  the  judgment  was 
rendered,  the  same  subject-matter  was  litigated  that  is  sought  to  be  litigated 
in  the  injunction  proceeding,  and  no  facts  justifying  the  vacation  of  the  re- 
sult of  the  former  suit,  or  a  reopening  of  its  issues,  were  set  out  in  the  com« 
plaint. 

P.  P.  Carroll,  for  appellant,  Isaac  Wingard. 

Struve,  Haines  d  McMickin,  for  appellees,  Barbara  Jamison  and 
another. 

Greene,  G.  J.  Appellant  filed  his  complaint  in  the  district  court 
to  enjoin  the  execution  of  a  judgment  recovered  against  him  by  the 
appellee  Jamison  and  her  husband,  now  deceased.  A  general  de- 
murrer was  interposed  by  the  appellees  as  defendants.  The  demurrer 
was  sustained,  and  judgment  thereupon  duly  rendered  against  the 
plaintiff. 

From  the  complaint  we  find  that  the  appellee  Glaughton  is  the 
sheriff  holding  the  execution  on  the  original  judgment,  and  that  in 
the  original  suit  the  very  same  subject-matter  was  .litigated  that  is 
now  sought  to  be  litigated  in  this ;  but  we  do  not  find  any  facts  set  up 
which  would  justify  a  court  of  equity  in  vacating  the  result  of  the 
former  suit,  and  reopening  any  of  its  issues.  A  demurrer  to  such  a 
complaint  ought  to  be  sustained.  1  High,  Inj.  (2d  Ed.)  §§  114,  165, 
166,  and  notes;  Marine  Ins,  Co.  v.  Hodgson^  7  Granch,  332;  tlen* 
drickson  v.  Hinckley,  17  How.  443. 

The  judgment  below  is  affirmed. 

Wingard  and  Turner,  JJ.,  concur. 
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(2  Wasb.  T.  426) 

Sparks  and  others  v.  Brown  and  others. 

Filed  August  4,  1885. 

Equity— Rk VIEW  of  Finding  of  Fact  by  CJompbtknt  Tribonat. — ^Fkaud— Mis- 
take. 

A  court  of  equity  has  no  power  to  review  a  finding  of  fact  made  by  a  com- 
petent tribunal,  unless  the  linding  is  impeached  for  fraud  or  mistake. 

Appeal  from  Second  district. 

Williams,  Durham  dt  Thompson^  for  appellants,  Jerusha  Sparks 
and  others. 

Rufus  Mallory  and  B,  F.  DennisoHy  for  appellees,  Harriet  H.  Brown 
and  others. 

Greene,  G.  J.  The  main  decisive  question,  we  think,  in  determin- 
ing whether  the  district  court  erred  in  sustaining  appellees'  de- 
murrer is  one  as  to  the  power  of  a  court  of  equity  to  review  a  finding 
of  fact  made  by  a  competent  tribunal.  We  consider  the  doctrine  to 
be  well  established  that  such  a  review  cannot  be  had  unless  the  find- 
ing is  impeached  for  fraud  or  mistake.  Hosmerv.  Wallace,  47  Cal. 
461;  Wilcox  v.  Jackson,  13  Pet.  469;  Shepley  v.  Cowan,  91  U.  S. 
330;  Moore  v.  Bobbins,  96  U.  S.  531;  Quinby  v.  Conlan,  104  U.  S. 
420 ;  Steel  v.  Smelting  Co.  106  U.  S.  450;  8.  C.  1  Sup.  Ct.  Sep.  389. 
Whether  there  was  a  selection  of  land  for  military  purposes  under 
section  9  of  the  donation  act,  and  whether  any  part  of  the  Bolen  do- 
nation claim  was  within  one  mile  of  such  a  tract  so  selected,  are 
mixed  questions  of  law  and  fact.  Biver  Bridge  Co.  v.  Kansas  Pac.  ^ 
By.  Co.  92  U.  S.  318.  The  secretary  of  the  interior  had  undoubted  ^ 
jurisdiction  to  determine  them.  No  fraud  or  other  cause  of  impeach- 
ing his  findings  appears  in  the  bill  of  complaint.  True,  the  bill  as 
originally  framed  contained  several  allegations  of  fraud,  which  were 
stricken  out  on  motion.  But  the  fraud  so  endeavored  to  be  charged, 
if  it  ever  existed,  presumably  supervened  prior  to  the  contest  in  the 
land  department,  and  was  available  in  appellants'  interest  before  the 
secretary.  Langford's  fraud,  if  any,  was  in  1863 ;  Halstein's,  in  1865 ; 
that  of  Brown  and  husband,  of  the  same  dates;  and  no  fraud  has 
been  well  laid  as  against  Hidden.  All  the  appellees  are  alleged  to 
have  been  parties  to  the  contest.  The  allegations  of  fraud,  therefore, 
were  properly  stricken  from  the  pleading;  for  the  secretary  must  be 
deemed  to  have  found  no  fraud.  He  had  before  him  for  adjudica- 
tion the  very  subject-matter  here  proposed  to  be  litigated,  namely, 
the  validity  of  Bolen*s  donation  entry,  and  his  decision  as  to  every 
question  of  fact  involved  could  not  be  modified  or  reversed  by  any 
other  tribunal  in  a  collateral  suit  or  proceeding,  save  for  fraud  or 
mistake  inherent  in  itself.  See  opinion  in  Wingard  v.  Jamison,  ante, 
863,  decided  at  this  term,  and  cases  therein  cited. 

The  judgment  of  the  court  below  is  affirmed. 

Wingard  and  Turner,  JJ.,  concur. 
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BUPRBMB  COURT  OF  UTAS. 

(4  Utaij,  197)  . 

Russell  and  others  v»  Harkness.^ 
Filed  September  11, 1885. 

OOHTRACr— OoWflTBUCTION  OF. 

£zainination  of  a  contract  entered  into  at  the  time  of  the  transfer  of  poflge»- 
sion  of  a  steam-engine,  In  order  to  gatlier  from  it  the  intent  of  the  parties  as  to 
payment,  and  the  legal  itaiu9f  meaniime,  of  the  subject-matter. 

Bennett^  Harkneas  d  Kirkpatrick^  for  plaintiff. 

Kimball  d  Heywood,  for  defendant. 

Zi^NB,  G.  J.  It.  appears  from  the  findings  of  the  district  oonrt  tDac 
on  the  second  day  of  October,  1882,  the  plaintiff  entered  into  the  fol- 
lowing contract  with  Phelan  &  Ferguson : 

'^On  or  before  the  first  day  of  May»  1883,  for  yalae  receiyed  in  one  sixteen 
horse  power  engine  and  boiler,  No.  1,026,  and  a  portable  saw-tnill,  0pmplete«( 
No.  127,  bought  of  L.  B.  Mattison,  agent  of  Russell  &  Co.,  we,  or  either  of 
us,  promise  to  pay  to  the  order  of  Russell  &  Co.,  Massillon,  Ohio,  three  hun- 
<lred  dollars,  payable  at  Wells,  Fargo  &  Oo/s  bank.  Salt  Lake  City,  Utah  ter- 
ritory, with  ten  per  cent,  interest  per  annum  f roni  October  1,  1882,  until 
paid,  and  reasonable  attorney's  fees,  or  any  costs  that  may  be  paid  or  incurred 
in  any  action  or  proceeding  instituted  for  the  collection  of  this  not^  or  en- 
forcement of  this  covenant. 

**The  express  condition  of  this  transaction  is  such  that  the  ownership  or  pos- 
session of  said  engine,  boiler,  and  saw-mill  does  not  pass  from  the  said  Rus- 
sell &  Co.  until  this  note  and  interest  shall  haye  been  paid  in  full,  and  the 
^aid  Russell  &  Co.,  or  their  agent,  has  full  power  to  declare  this  note  due,  and 
take  possession  of  said  engine,  boiler,  and  saw-mill,  when  they  may  deem 
themselves  insecure,  even  before  the  maturity  of  this  note;  and  it  is  further 
jigreed,  by  the  makers  hereof,  that  if  said  note  is  not  paid  at  maturity,  that  the 
interest  shall  be  two  per  cent,  per  month  from  maturity  hereof  till  paid,  both 
before  and  after  judgment,  if  any  should  be  rendered.  In  case  said  engine, 
boiler,  and  saw-mill  shall  be  taken  back,  Russell  &  Co.  may  sell  the  same  at 
public  or  private  sale  without  notice,  and  apply  the  proceeds  on  the  note,  or 
they  may,  without  sale,  indorse  the  true  value  of  the  property  on  this  note; 
and  we  agree  to  pay  on  the  note  any  balance  due  thereon  after  such  indorse- 
ment as  damages'  and  rental  of  said  machinery.  As  to  this  debt  we  waive  the 
right  to  exempt  or  claim  as  exemption  any  property,  real  or  personal,  we  now 
own,  or  may  hereafter  acquire  by  virtue  of  any  homestead  or  exemption  law, 
state  or  federal,  now  in  force,  or  that  may  hereafter  be  enacted." 

The  court  also  found  that  plaintiffs  were,  at  the  time  of  the  con- 
tract,  the  owners  of  the  engine,  boiler,  and  saw-mill  described  above^ 
and  another  engine,  boiler,  and  saw-mill,  all  described  in  the  com- 
plaint, and  that  they  were  of  the  agreed  value  of  $4,988  at  the  date 
of  the  contract,  a  small  portion  of  which  was  paid  in  cash;  that  Phe- 
lan &  Ferguson  gave  seven  notes  for  the  remainder,  due  on  the  first 
days  of  May,  August,  and  November,  1883,  and  the  first  days  of  May, 
August,  and  November,  1884,  and  February  1,  1885;  that  each  of 
the  notes  was  in  the  sama  form  as  the  above,  differing  only  in  amount, 

lAfflrmed.    See  7  Sup.  Ct.  Jlep.  61. 
v.7pnnR  18.19— 55 
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date  of  maturity,  and  in  description  of  the  property;  that  Phelan& 
Ferguson  took  possession  of  the  property  in  Idaho,  where  it  was  at 
the  date  of  the  contifact,  and  remained  in  possession  until  the  second 
day  of  December,  18S2,  and  theja  sold  and  delivered  the  same  to  the 
defendant  in  part  payment  of  an  indebtedness  due  him  and  one 
Longsdorf.  The  court  also  found  that  defendant  knew,  at  the  time 
he  received  the  property,  that  it  had  not  been  paid  for  by  Fhelan  & 
Ferguson,  and  that  plaintiff  claimed  title  thereto;  that  Pbelan  «& Fer- 
guson were,  at  the  date  of  their  contract,  residents  of  Idaho;  that  the 
value  of  the  property  on  the  second  day  of  December,  1882,  was 
$1,600,  and  that  nothing  had  been  paid  on  the  notes.  It  also  ap- 
pears there  was  a  chattel  mortgage  act  in  Idaho,  which,  among  other 
things,  provided  that  chattel  mortgages  should  not  be  valid,  except 
between  the  parties,  unless  made,  executed,  and  recorded  in  conform- 
ity with  that  act,  and  that  no  such  mortgage  was  executed  to  the 
plaintiffs. 

The  defendant  insists  that  the  terms  and  conditions  of  the  contract 
manifest  an  intention  to  create  a  secret  lien  on  the  property,  and 
should  be  construed  to  be  a  chattel  mortgage,  and  invalid,  because 
not  executed  and  recorded  according  to  the  Idaho  statute.  The  plain- 
tiff claims  that  the  intention  was,  as  shown  by  the  contract,  that  plain- 
tiff should  retain  the  title  unless  payment  should  be  made  according 
to  the  terms  of  the  notes,  and  that  the  purchaser  should  have  a  right 
to  the  possession  and  use  of  the  property  until  the  seller  should  feel 
insecure,  or  until  default  in  payment.  The  intention  of  the  parties, 
as  expressed  in  the  contract,  evidently  was  to  give  to  the  purchaser 
the  possession  and  use  of  the  property  until  the  seller  should  feel  in- 
secure for  reasonable  cause,  or  until  payment  according  to  the  notes. 
In  the  latter  case  the  purchaser  was  to  have  the  title  also,  and,  in  case 
of  default  in  payment,  the  right  to  have  the  proceeds  of  the  sale,  or 
the  value  of  the  property,  credited  on  the  notes;  and  the  seller  was 
to  have  the  price,  with  interest,  according  to  the  notes,  and,  for  se- 
curity, the  title  with  the  possession  of  the  property,  if  he  felt  inse- 
cure for  reasonable  cause,  and  the  further  right  to  sell  the  prop- 
erty, and  to  credit  either  the  proceeds  or  the  value  of  the  property 
without  sale,  and  also  the  right  to  collect  the  difference  and  retain 
the  same  as  damages  in  case  the  proceeds  should  be  less  than  the 
amount  due. 

By  this  contract  the  vendor  expressly  retained  the  title  to  the  prop- 
erty. This  right  cannot  be  likened  to  a  lien.  A  lien  is  a  claim  which 
one  person  has  on  the  property  of  another  as  a  security  for  some  debt 
or  charge.  "It  is  not  in  strictness  either  SLJiut  in  re  or  a  jvs  ad  rem; 
that  is,  it  is  not  a  property  in  the  thing  itself,  nor  does  it  constitute 
a  right  of  action  for  the  thing;  it  more  properly  constitutes  a  charge 
upon  the  thing."  Nor  can  it  be  construed  as  a  mortgage.  A  mort- 
gage is  made  by  the  person  having  the  property  or  title  to  another  for 
security.     Heryford  v.  Davis,  102  U;  S.  236,  cited  by  defendant's 
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counsel,  was  a  sale  of  certain  cars  to  a  railway  company  in  Missouii. 
The  contract,  in  some  respects,  is  like  the  one  in  hand;  in  others,  not. 
The  parties  to  it  characterized  the  transaction  as  a  loan  of  cars  for 
hire,  when  it  clearly  was  not.  The  notes  execated  were  all  due  within 
four  months.  This  contract  gave  a  much  longer  time.  In  that  case 
collateral  security  in  hands  to  a  larger  amount  than  the  notes  secured 
was  taken,  and  in  the  receipt  given  the  seller  acknowledged  that  he 
received  the  bonds  as  collateral  security  for  the  notes  given  in  pay- 
ment for  the  property.  In  this,  no  collaterals  were  taken.  And  by 
the  contract  in  the  case  cited,  the  proceeds  of  the  sale,  in  case  they 
exceeded  the  notes,  were  to  be  paid  to  the  purchaser.  In  this,  the 
vendor  retained  such  surplus  as  damages.  In  the  case  cited,  the 
court  held  that  the  contract  passed  the  title  to  the  purchaser;  that 
it  did  not  amount  to  a  lease  or  a  conditional  sale ;  and  that  it  was  in- 
valid as  a  mortgage.  Hervcy  v.  Rhode  Island  Locomotive  Works,  93 
U.  S.  664,  a  case  taken  up  from  Illinois,  involved  the  construction  of 
a  contract  similar  to  that  in  the  case  of  Heryjord  v.  Davis,  supra.  This 
contract  also  professed  to  be  a  lease;  but  the  court  held  that  it  clearly 
was  not,  but  did  not  determine  whether  it  was  a  conditional  or  an 
absolute  sale.  The  court  followed  the  decisions  of  the  courts  of  Illi- 
nois in  construing  the  chattel  mortgage  act  of  that  state,  and  held 
the  contract  invalid  as  to  third  parties  obtaining  interests  in  property 
under  the  purchaser.  The  contract  in  the  case  of  Callv,  Seymour, 
40  Ohio  St.  670,  is  more  analogous  to  the  contract  in  hand,  except 
that  it  did  not  give  the  vendor  authority  to  credit  the  value  of  the 
property  on  the  notes  without  a  sale,  or  to  collect  as  damages  the  dif- 
ference, if  any,  between  the  proceeds  or  value  of  the  property  and  the 
amount  of  the  notes.  The  court  held  that  the  contract  constituted  a 
conditional  sale,  and  was  binding  upon  the  vendee,  and  all  persons 
acquiring  an  interest  in  the  property  under  him. 

Eussell  &  Co.  were  the  owners  of  the  property  with  respect  to  which 
this  contention  has  arisen.  They  sold  upon  condition  that  they  were 
to  retain  the  title  unless  the  consideration  should  be  paid  at  the  times 
agreed  upon,  and  the  possession  was  given  to  the  purchaser.  It  dif- 
fers from  a  contract  in  which  the  parties  agree  that  the  creditor  shall 
take  the  title  as  security,  the  debtor  retaining  the  possession.  The 
possession  remains  the  same.  Possession  and  its  change  involve  ac- 
tions and  are  accompanied  with  circumstances  which  do  not  attend 
the  mere  change  of  title  and  ownership  without  possession.  The  pre- 
sumption of  ownership  from  former  possession  and  title  is  added  to 
the  presumption  from  present  possession,  and  therefore  more  likely 
to  mislead  persons  wishing  to  deal  with  the  vendee  with  respect  to 
the  property.  The  change  of  possession  is  more  likely  to  be  knowh 
to  third  parties  than  the  mere  change  of  title.  Nor  is  the  contract 
now  in  question  like  one  in  which  a  stock  of  goods  is  sold  to  a  mer- 
chant for  retail,  the  seller  retaining  the  title  and  giving  possession  to 
the  purchaser.     Retaining  the  goods  is  an  indication  of  ownership 
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in  addition  to  that  of  possessing.  Nor  is  this  contract  like  one  by 
which  property  which  is  consumed  in  its  use,  for  consumption,  (as  of 
provisions,)  is  sold  on  the  condition  that  the  title  shall  pass  upon  pay- 
ments Possession  is  indicated  by  acts  incident  to  it,  and  consump- 
tion by  those  incident  to  it.  The  right  of  consumption  and  the  right 
of  possession  each  indicate  ownership,  and  both  are  of  more  weight 
than  either. 

Courts  have  sustained  contracts  belonging  to  each  of  these  three 
classes.  They  have  held  that  the  purchaser  of  the  debtor,  as  well  as 
the  debtor  himself,  is  bound  when  the  latter,  by  agreement  in  good 
faith,  puts  the  title  to  his  property  in  his  creditor  as  security ;  and 
that  the  possession  in  the  case  named,  with  the  mere  right  to  sell  at 
retail,  cannot,  as  against  his  vendee,  pass  the  title  in  any  other  way; 
that  the  right  to  consume  in  the  case  named  gives  no  authority  to 
dispose  of  by  sale;  that  the  right  of  the  purchaser  of  the  vendee,  the 
consumer  in  such  case,  is  subject  to  the  right  of  the  person  holding 
the  title  according  to  the  first  contract. 

The  courts  of  Illinois  and  some  other  states  hold  that  conditional 
sales  of  the  class  involved  in  this  case  are  invalid  as  against  creditors 
and  purchasers  of  the  conditional  vendee.  The  purpose  of  the  rule 
is  to  prevent  fraud.  The  argument  against  such  sales  is  that  pos- 
session of  personal  property  is  evidence  of  ownership,  and  to  intrust 
persons  with  that  evidence,  without  the  title,  gives  them  the  means 
of  defrauding  and  imposing  upon  others.  This  argument  may  also 
be  made  against  loans,  bailments,  and  leases  of  personal  property. 
But  it  has  been  uniformly  held  that  the  purchaser  of  the  borrower, 
the  bailee,  or  lessee  takes  subject  to  the  rights  of  the  vendor  or  the 
bailor  or  the  lessor. 

In  considering  this  contract  we  may  refer  to  some  general  princi- 
ples. Every  person  competent  to  contract  is  presumed  to  know  that 
possession  alone  is  not  sufficient  to  confer  title  as  against  the  owner, 
and  if  the  purchaser  relies  upon  it  without  inquiry,  he  does  it  at  his 
peril.  The  law  construes  contracts  according  to  the  intention  of  the 
parties,  and  allows  them  to  contract  with  whomsoever  and  upon  what- 
ever terms  they  may  desire.  A  man  should  h9.ve  a  remedy  accord- 
ing to  his  agreement,  and  should  not  be  held  to  have  trusted  where 
he  never  intended  to  trust.  The  logic  of  these  principles  clearly  sus- 
tains the  rights  of  a  conditional  vendor  against  those  of  the  puirchaser 
of  his  vendee. 

In  an  early  case  in  Massachusetts,  (Coggill  v.  Hartford  dt  N.  IL  K. 
Co.  3  Gray,  545,)  Bioelow,  J.,  said: 

"The  vendee  in  such  cases,  having  no  right  to  the  property,  can  pass  none 
to  others.  He  has  only  a  bare  right  of  possession,  and  those  who  claim  under 
him,  either  as  creditors  or  purchasers,  can  acquire  no  higher  or  better  title. 
Such  is  the  necessary  rule  of  carrying  into  effect  the  intention  of  the  parties 
to  a  conditional  sale  and  delivery.  There  is  no  good  reason  or  equity  in 
placing  the  buix^en  of  a  fraudulent  sale  by  a  vendee,  in  violation  of  the  condi- 
tion on  which  he  received  the  property,  upon  a  bona  fide  vendor,  i-ather  tluui 
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upon  a  bona  fide  purchaser.  On  the  contrary,  if  either  is  to  lose  by  his  fraud- 
ulent act,  it  should  be  the  latter,  who  has  dealt  with  a  party  having  no  au- 
thority, instead  of  the  former,  who  relies  upon  a  valid  subsisting  contract  as 
the  foundation  of  his  claim.  It  is  the  duty  of  the  purchaser  to  inquire  and 
see  that  his  vendor  has  a  good  title  to  the  property  which  he  undertakes  to 
sell." 

From  the  terms  and  conditions  of  the  contract  between  the  plain- 
tiffs and  Phelan  &  Ferguson,  we  are  of  the  opinion  that  their  inten- 
tion was  that  the  title  to  the  engines,  boilers,  and  saw-mills  should 
not  pass  to  the  latter  until  the  price  agreed  upon  should  be  paid  by 
them  according  to  the  notes  given.  And  we  hold  that  plaintiffs'  title 
must  prevail  over  the  claim  of  the  defendant.  These  conclusions, 
we  think,  are  supported  by  reason  and  stand  upon  principle.  Thej 
appear  to  be  in  harmony  with  Ihe  weight  of  authority.  Brown  y. 
Haynes,  52  Me.  578 ;  Rogers  v.  Whitehouse,  71  Me.  222 ;  Kimball  v. 
Jackman,  42  N.  H.  242;  Fisk  v.  Ewen,  46  N.  H.  173;  Armington  v. 
Houston,  38  Vt.  448;  Coggill  v.  Hartford  dt  N.  H.  R.  Co.  3  Gray, 
645;  Burbank  v.  Crooker,  7  Gray,  158;  Ooodell  v.  Fairbrother,  12  R. 
I.  233;  Cragin  v.  Coe,  29  Conn.  51 ;  Hine  v.  Rolerts,  48  Conn.  267; 
Ballard  v.  Burgett,  40  N.  Y.  314;  Cole  v.  Mann,  62  N.  Y.  1;  Parmlee 
V.  Catherwoody  36  Mo.  479;  Ridgeway  v.  Kennedy,  62  Mo.  24;  Hall 
V.  Draper,  20  Kan.  137;  Cole  v.  Berry,  42  N.  J.  Law,  308;  Couse 
V.  Tregent,  11  Mich.  65;  Whitney  v.  McConnell,  29  Mich.  14;  Knoul- 
ton  V.  Redenbaagh,  40  Iowa,  114;  Sumner  v.  Woods,  67  Ala.  139; 
Hunter  v.  Warner,  1  Wis.  141;  Pitts  v.  Owen,  9  Wis.  162;  Kokler  v. 
Hayes,  41  Cal.  455;  Cardinal  y.  Edwards,  6  Nev.  37;  Singer  Manuf*g 
Co.  V.  Graham,  8  Or.  17;  Call-^.  Seymour,  40  Ohio  St.  670;  Bradshaw 
V.  Warner,  54  Ind.  58;  McGirr  v.  Sell,  60  Ind.  249;  1  Benj.  Sales, 
(4th  Amer.  Ed.,)  §§  309,  437,  439,  442,  443. 

The  judgment  of  the  district  court  is  aflfirmed. 

Emerson  and  Twiss,  J  J.,  concurred. 
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SUPREME  COURT  OF  NEVADA. 
(1»  Nev.  171) 

Thompson  v.  Beno  Savings  Bane  and  others. 
Filed  September  18, 1886. 

1.  CoHPORATioNS— Subscription  to  Stock— Suit  by  Creditor  to  Enforce  Pay- 

ment OF. 

Where  subscriptions  to  the  capital  stock  of  a  corporation  are  payable  upon 
the  call  of  the  company,  it  is  not  necessary  that  a  creditor  of  such  corporation 
must,  before  instituting  suit  to  compel  the  payment  of  such  subscriptions, 
make  an  effort  to  compel  the  corporation  to  make  the  call. 

2.  Same— Statute  of  Limitations. 

Where  subscriptions  to  the  capital  stock  of  a  corporation  are  payable  upon 
call,  and  when  no  call  is  made,  the  obligation  is  a  subsisting  one,  and  the  stat- 
ute of  limitations  is  not  available  as  a  defense  unless  set  in  motion  by  some 
adverse  action. 

Appeal  from  a  judgment  of  the  Seventh  district  court,  Washoe 
county,  entered  in  favor  of  plaintiff,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial.  For  a  full  discussion  of  one  branch 
of  the  case,  see  Thompson  v.  Reno  Savings  Bank,  7  Pac.  Bep.  68. 

Wm.  Webster  and  S.  D.  King,  for  appellant, 

John  F.  Alexander,  for  respondent. 

Belknap,  C.  J.  This  is  a  suit  in  equity  brought  by  respondent,  a 
judgment  creditor  of  the  Beno  Savings  Bank,  against  appellant  Huff- 
aker,  to  recover  the  amount  of  his  unpaid  subscription  to  the  capital 
stock  of  the  bank.  The  suit  is  based  upon  facts  corresponding  in 
all  essential  respects  with  those  in  Thompson  v.  Reno  Savings  Bank, 
7  Pac.  Bep.  68,  and  the  decision  in  that  case,  in  so  far  as  it  is  appli- 
cable, will  be  treated  as  decisive  of  this  one,  without  further  notice. 

The  first  objection  which  we  are  asked  to  consider  is  that  the  com- 
plaint does  not  state  a  case  entitling  the  plaintiff  to  sue.  It  is  urged 
that  subscriptions  to  the  capital  stock  of  the  corporation  are  payable 
upon  the  call  of  the  company,  and  that  a  creditor,  to  maintain  a  suit 
of  this  nature,  must,  before  instituting  it,  make  an  effort  to  induce 
the  corporation  to  make  the  call,  and  that  no  proper  effort  in  this 
behalf  has  been  made.  In  support  of  this  view  we  are  referred  to  a 
number  of  cases  holding  that  a  stockholder  or  creditor  of  a  corpora- 
tion may,  under  certain  circumstances,  and  to  prevent  a  failure  of 
justice,  institute  and  control  a  suit  in  his  own  name  involving  the 
rights  of  the  corporation,  if  it  has  refused  to  take  action.  In  this 
class  of  cases  the  right  of  action  is  primarily  in  the  corporation,  and 
it  is  entitled  to  the  fruits  of  the  litigation ;  but  the  stockholder  or  cred- 
itor is  allowed  to  sue  in  order  to  protect  the  rights  or  property  in 
which  he  has  an  interest.  The  principle  involved  in  these  cases  has 
no  application  to  cases  of  the  nature  of  the  one  at  bar,  which  is  of 
the  nature  of  a  creditors'  bill,  brought  by  a  plaintiff  entitled  in  his 
own  right  to  the  relief  which  the  judgment  affords. 
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Another  objection  arises  upon  the  order  of  the  district  court  over- 
ruling the  defense  interposed  of  the  statute  of  limitations.  Appel- 
lant's subscription  to  the  stock  was  made  in  the  month  of  April,  1876, 
and  it  is  said  that  a  recovery  thereon  was  barred  within  four  years 
thereafter.  The  statutes  relating  to  corporations  provide  that  the  by- 
laws may  prescribe  the  times,  manner,  and  amounts  in  which  pay- 
ments of  subscriptions  to  the  capital  stock  may  be  made.  If  the  by- 
laws make  no  provision  of  this  nature,  and  none  was  made  by  the  by- 
laws of  the  bank,  the  trustees  have  power  to  require  payment  of  such 
installments  as  they  may  deem  proper.  Comp.  Laws,  §  3398.  The 
trustees  of  the  bank,  being  subscribers  to  its  capital  stock,  availed 
themselves  of  the  privilege  afforded  by  the  statute,  and  made  no  call, 
except  30  per  cent,  of  the  amount  subscribed  at  the  commencement 
of  business  operations.  No  action  has  ever  been  taken  by  them  to 
recover  any  portion  of  the  remaining  70  per  cent,  of  the  subscribed 
capital.  This  unpaid  amount  was  a  part  of  the  capital  of  the  bank 
allowed  to  remain  in  reserve  in  the  hands  of  the  stockholders,  but 
subject  to  call  when  needed.  It  was  a  continuing  liability  of  the  sub- 
scribers, which  neither  the  indulgence  of  the  trustees  nor  mere  lapse 
of  time  could  defeat.  The  statute  of  limitations  is  not  available  as  a 
defense,  because  it  has  not  been  set  in  motion  by  any  adverse  action, 
such  as  a  call  by  the  corporation  upon  appellant  to  pay  his  subscrip- 
tion. 

If  the  insolvency  of  the  corporation  set  the  statute  in  motion,  suffi- 
cient time  had  not  elapsed  when  this  suit  was  commenced  to  bar  a  re- 
covery. Allibone  v.  Hager,  46  Pa.  St.  48 ;  Curry  v.  Woodivard,  63 
Ala.  371;  Harmon  v.  Page,  62  Cal.  448;  Thomp.  Liab.  Btockh.  §§ 
290,  291. 

The  judgment  and  order  of  the  district  court  are  affirmed. 
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SUPREME  COURT>  OF  WASHTNQTON  TERRITORY. 
(2  Wash.  T.  381)  ^  ^ 

Leonabd  V.  Territory,* 
Filed  August  4,  1885. 

1.  Criminal  Law  and  Procedure  —  Muudbr  in  the  Pirst  Degree  —  Indict- 

ment— Essential  Charge. 

An  indictment  for  murder  in  the  first  degree  ouglit  to  charge  the  crime  con- 
formably to  the  definition  of  the  statute. 

2.  Same— How  to  Bring  the  Case  under  the  Statute. 

To  bring  a  case  within  the  statute  defining  murder  in  the  first  degree,  (Code, 
\\  786,  790,)  the  indictment  must  cliarge  that  the  killing  itself  was  deliberate, 
premeditated,  and  malicious. 

3.  Samk— Indictment— Intention  op  the  Qrand  Jurors. 

The  intention  of  the  members  of  the  grand  jury  in  presenting  a  bill  of  imlict- 
ment  must  be  gathered  from  the  indictment  itself. 

4.  Same— Service  op  Copy  op  Indictment  upon  Dependant— Fact  op  Serv- 

ice NOT  Necessary  to  be  Shown  in  Hecord. 

The  statute  provides  for  the  service  upon  defendant,  in  a  criminal  {)rosecu- 
tion,  of  a  copy  of  the  indictment  24  hours  before  his  trial,  but  the  record  need 
not  show  the  service. 

5.  Same— Oath  op  Jurors — Supplementary  Words. 

The  oath  taken  by  a  jury,  if  it  contain  substantially  the  requisites  of  the  stat- 
ute, is  not  bad  because  of  there  being  added  after  the  words  **  true  deliverance 
make  *  *  *  according  to  the  evidence,"  the  words  "as  given  you  on  the 
trial." 

6.  Samk— Evidence— Parol  Proop  op  a  Writing. 

Parol  evidenceof  the  contents  of  a  letter  is  not  admissible  without  the  proper 
foundation  being  first  laid  for  such  a  mode  of  proof. 

7.  Same — Map — Information  op  Hbarbay  Character. 

Discretion  is  vested  in  the  court  to  admit  a  map  in  evidence  under  ordinary 
circumstances;  but  if  the  information  which  such  map  supplies  has  beengaihed 
by  hearsay,  it  is  not  admissible. 

8.  Same— Proop  op  Existence  op  Another  Person  Capable  and  in  a  Situa- 

tion TO  Commit  the  Crime. 

In  a  prosecution  for  murder,  when  the  evidence  is  circumstantial,  testimony 
is  admissible  to  prove  that  a  person,  other  than  the  defendant,  resided  in  the 
neighborhood  of  the  supposed  homicide,  was  there  on  the  day  of  it,  entertained 
hostile  feelings  towards  the  deceased,  and  had  threatened  to  kill  him. 

9.  Same — Instruction  op  Court — •*  Chain  op  Evidence." 

An  instruction  is  bad  that  has  a  tendency  to  lead  the  jury  to  regard  all  the 
facts  as  disposed  in  a  chain,  every  link  in  which,  if  such  wore  the  case,  would 
need  to  be  proved  beyond  a  reasonable  doubt. 

10.  Same— Reasonable  Doubt— Definition. 

A  reasonable  doubt  for  a  trial  juror  is  such  a  doubt  as  a  man  of  ordinary  pru- 
dence, sensibility,  and  decision,  in  determining  an  issue  of  like  concern  to  him- 
self as  that  before  the  jury  to  thedefendant,  would  allow  to  have  any  influence 
whatever  upon  him,  or  make  him  pause  or  hesitate  in  arriving  at  his  determi- 
nation. 

11.  Same— Evidence — Inference  prom  Failure  to  Rebut  pacts  Proved. 

The  spirit  of  the  statute  (Code  1881,  \  1067)  demands  that  the  failure  of  the 
defendant  to  testify  as  to  any  point  shall  not  operate  to  his  disadvantage  iii 
any  branch  or  aspect  of  the  case. 

Error  to  Second  district. 

^  Sec  note  at  end  of  case. 
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W.  Scott  Beebe,  for  plaintiflf  in  error. 

N.  S.  Porter^  for  defendant  in  error. 

Greene^  G.  J.  The  plaintiff  in  error  prosecutes  this  suit  to  reverse 
a  judgment  of  death  against  him,  and  to  procure  a  new  trial.  He 
was  indicted  in  November,  1882,  as  is  supposed,  for  murder  in  the  first 
degree,  and  was  convicted  and  sentenced  in  May,  1884.  Errors  in 
great  number  and  variety  are  assumed  to  have  occurred  in  the  lower 
court,  some  before,  some  during,  and  some  subsequent  to  the  trial, 
any  of  which,  it  is  claimed,  would  be  sufficient  to  vitiate  the  judg- 
ment,  and  all  of  which,  except  what  otherwise  appear  of  record,  are 
duly  saved  in  a  bill  of  exceptions.  We  will  pass  upon  the  most  im- 
portant of  these  supposed  errors  in  their  order. 

A  fatal  defect,  first  of  all,  is  alleged  to  exist  in  the  indictment  it- 
self. Guilt  of  murder  in  the  first  or  second  degree  cannot,  it  is  con- 
tended, be  gathered  from  the  facts  set  forth  as  constituting  the  crime. 
**Every  person,"  says  our  statute,  "who  shall  purposely,  and  of  de- 
liberate and  premeditated  malice,  or  in  the  perpetration  or  attempt 
to  perpetrate  any  rape,  arson,  robbery,  or  burglary,  or  by  administer- 
ing poison,  or  causing  the  same  to  be  administered,  kill  another,  every 
such  person  shall  be  deemed  guilty  of  murder  in  the  first  degree,  and, 
upon  conviction  thereof,  shall  suffer  death  ;"  and  "every  person  who 
shall  purposely  and  maliciously,  but  without  deliberation  and  pre- 
meditation, kill  another,  every  such  person  shall  be  deemed  guilty  of 
murder  in  the  second  degree. "  Code,  §§  786,  790.  Such  is  the  statute 
of  murder  under  which  the  plaintiff  in  error  was  put  to  his  trial  upon 
an  indictment,  the  body  whereof  reads  as  follows : 

"Andrew  Leonard  is  accused  by  the  grand  jury  of  the  territory  of  Wash- 
ington, composed  of  good  and  lawful  men  from  the  body  of  the  Second  judi- 
cial district,  and  from  the  counties  of  Cowlitz  and  Wahkiakum,  duly  elected, 
impaneled,  sworn,  and  charged  to  incjuire  of  and  true  presentment  make  to  the 
said  district  court,  at  the  regular  November  term,  A.  D.  1882,  of  the  said  dis- 
trict court,  begun  and  held  at  Kalama,  in  the  county  of  Cowlitz,  in  the  district 
aforesaid,  on  the  fourth  Monday,  being  the  twenty-seventh  day,  of  November, 
A.  D.  1882,  of  all  offenses  committed  in  the  said  district  against  the  laws  of 
the  territory  of  Washington,  by  this  indictment  of  the  crime  of  murder  in  the 
first  degree,  committed  as  follows,  to-wit:  The  said  Andrew  Leonard,  on 
the  fifth  day  of  November,  A.  D.  1882,  and  within  one  year  next  preceding 
the  date  hereof,  in  the  county  of  Cowlitz  aforesaid,  in  the  said  district,  in  said 
territory  of  Washington,  in  and  upon  one  Ambrose  Patton  feloniously,  pur- 
posely, and  of  deliberate  and  premeditated  malice,  did  make  an  assault;  and 
that  the  said  Andrew  Leonard,  with  a  certain  gun,  then  and  there  loaded  and 
charged  with  gunpowder  and  leaden  bullets,  then  and  there  feloniously,  pur- 
posely, and  of  deliberate  and  premeditated  malice,  did  discharge  and  shoot 
off  to,  against,  and  upon  the  said  Ambrose  Patton;  and  that  the  said  An- 
drew Leonard,  with  the  leaden  bullets  aforesaid,  out  of  the  gun  aforesaid, 
then  and  there,  by  force  of  the  gunpowder  aforesaid,  by  the  said  Andrew 
Leonard  discharged  and  shot  off  as  aforesaid,  the  said  Ambrose  Patton  in  and 
upon  the  left  side  of  him,  the  said  Ambrose  Patton,  then  and  there  feloniously,, 
purposely,  and  of  deliberate  and  premeditated  malice,  did  strike,  penetrate, 
and  wound,  giving  to  the  said  Ambrose  Patton  then  and  there,  with  the  leaden 
bullets  aforesaid,  so  as  aforesaid  shot  and  discharged  and  sent  forth  out  of 
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the  gun  aforesaid,  by  the  said  Aadrew  Leonard,  in  and  upon  the  left  dide  and 
head  of  hira«  the  said  Ambrose  Patton,  eleven  mortal  wounds,  of  which  9aid 
mortal  wounds  the  said  Ambrose  Patton  then  and  there  instantly  died. 

"And  so  the  jurors  aforesaid  do  say  that  the  said  Andrew  Leonard  the  said 
Ambrose  Patton,  in  manner  and  form  aforesaid,  then  and  there  feloniously, 
purposely,  and  df  deliberate  and  premeditated  malice,  by  means  of  said  goh 
and  the  shooting  aforesaid,  did  kill  and  murder,  contrary  to  the  torm  of  the 
statute  in  such  c<ise  made  and  provided,  and  against  the  peace  and  dignity  of 
the  territ-ory  of  Washington. 

"Dated  at  Kahuna,  in  the  district  aforesaid,  this  twenty-ninth  day  of  Xov- 
ember,  A.  D.  1882." 

Our  statute  requires  that,  to  constitute  such  a  murder  in  the  first 
degree  as  would  consist  with  the  facts  charged  in  this  indictment,  the 
killing  must  have  been  done  purposely,  and  of  deliberate  and  premedi- 
tated malice.  Five  or  six  states  have  statutes  similar  to,  and  three  or 
four  others  statutes  almost  or  quite  identical  with,  our  own.  Bo  far  as 
we  are  advised,  the  supreme  courts  of  all  those  states  concur  in  holding 
that  to  bring  a  case  within  the  statute  the  indictment  must  charge 
that  the  killing  itself  was  purposed,  deliberate,  premeditated,  and  ma- 
licious. Grim.  Code.  Or.  §  506;  State  v.  Brown,  7  Or.  198;  Fonts 
V,  State,  8  Ohio  St.  109;  Kain  v.  State,  Id.  307;  Hagan  v.  State, 
10  Ohio  St.  459;  Bechtelhdmer  v.  State,  54  Ind.  135;  Snyder  v. 
State,  59  Ind.  105 ;  Code  Iowa,  §  4192 ;  Fonts  v.  State,  4  G.  Greene, 
500 ;  State  v.  McCormick,  27  Iowa,  402 ;  Johnson  v.  Com.  24  Pa.  St. 
386;  Meyers  v.  Com.  83  Pa.  St.  131;  Bower  v.  State,  5  Mo.  379; 
State  V.  Jones,  20  Mo.  58;  State  v.  Feast er,  25  Mo.  326;  State  v. 
Wieners,  66  Mo.  24;  Mitchell  v.  State,  8  Yerg.  534;  Belknap  v.  Bos- 
ton d  M.  R.  Co.  49  N.  H.  369. 

It  is  clear  that  the  indictment  ought  to  charge  the  crime  conform- 
ably to  the  definition  of  the  statute.  Nowhere  does  the  one  before 
us  so  charge  murder  in  either  degree,  unless  its  closing  paragraph, 
beginning  "and  so,"  can  be  taken  to  eke  out  what  is  alleged  in  the 
preceding  sentence.  In  the  former  part  or  body  of  the  indictment, 
both  purpose  and  tnalice  are  ascribed  to  the  assault,  and  to  the  shoot- 
ing and  wounding,  but  neither  of  them  to  the  killing,  or  giving  of  the 
mortal  wounds.  Since  this  is  so,  we  conclude  that  if  purpose  or  mal- 
ice in  the  very  killing  itself  is  anywhere  averred,  it  must  be  in  the 
closing  paragraph.  Does  that  paragraph  aver  either?  Evidently 
it  does,  if  the  positive  allegation  contained  therein,  "that  the  said  An- 
drew Leonard  the  said  Ambrose  Patton,  in  manner  and  form  afore- 
said, then  and  there  feloniously,  purposely,  and  of  deliberate  and  pre- 
meditated malice,  by  means  of  said  gun  and  the  shooting  aforesaid, 
did  kill  and  murder,"  introduced,  as  the  allegation  is,  by  the  words 
"and  so,"  can  be  held  to  be  such  an  averment;  and  otherwise  it  man- 
ifestly does  not.  A  meaning  other  than  that  which  the  grand  jury 
may  fairly  be  said  to  have  intended  it  should  bear  cannot  be  given 
it-  The  incriminating  facts  upon  which  they  intended  the  defend- 
ant should  be  tried  they  have  undertaken  to  express  in  words.     How 
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they  say  what  they  do  say  id  the  best  and  only  possible  evidence 
of  what  they  intended  to  say.  By  the  words  they  have  used,  and  the 
structare  they  have  given  to  the  sentences  into  which  they  have 
framed  their  words,  we  shall  ascertain  the  meaning  they  have  in- 
tended. 

Under  oar  laws  an  indictment  mast  be  direct  and  certain,  both  as 
regards  the  crime  charged  and  as  regards  the  particular  circumstances 
thereof,  when  they  are  necessary  to  constitute  a  complete  crime. 
The  circumstances  of  purpose  and  malice,  as  ingredients  of  the  killing, 
are  necessary  to  constitute  the  complete  crime  of  murder,  in  either 
degree,  by  our  law.  Therefore,  if  the  words  "and  so,"  preceding  the 
averment  of  purposeful  and  malicious  killing,  indicate  an  intent  on 
the  part  of  the  grand  jury  to  announce  a  mere  inference  that  they 
draw  from  facts  they  have  previously  set  forth,  then  the  charge  that 
the  defendant  "purposely,  and  of  deliberate  and  premeditated  malice," 
killed,  positive  though  it  be,  should  not  have  the  force  of  a  direct  and 
certain  averment.  How  can  it  be  sensibly  claimed  that  an  inferen- 
tial statement  should  have  the  force  of  an  absolute  ?  Everybody  rec- 
ognizes and  allows  for  the  difference.  Give  to  the  one  statement  the 
same  effect' as  to  the  other,  and  you  break  down  and  do  away  with 
those  necessary  partitions,  those  ancient  landmarks,  between  mean- 
ing and  meaning  which  must  reverently  be  preserved  and  heeded,  if 
communication  between  mind  and  mind  is  to  be  either  possible  or 
safe.  It  is  true  that  our  statute  prescribing  criminal  procedure 
quite  abolishes  the  embarrassing  and  injurious  technicalities  of  the 
common 'law;  but  it  also  declares,  in  the  interest  both  of  the  public 
and  of  the  party  accused,  that  the  act  or  omission  charged  as  crime 
shaTl  be  "clearly  and  distinctly  set  forth,  in  ordinary  and  concise 
language,  without  repetition,  and  in  such  a  manner  as  to  enable  a 
person  of  common  understanding  to  know  what  is  intended." 

From  the  statutory  provisions  we  gather  that  our  courts,  and  de- 
fendants in  the  courts,  are  to  view  indictments  through  the  simple 
atmosphere  of  common  sense,  and  not  through  the  line-multiplying 
spectroscope  of  the  common  law;  but  we  do  not  understand  that,  in 
construing  indictments,  forms  of  expression  are  to  be  utterly  disre- 
garded, and  that  things  are  to  be  understood  as  intended  to  be  ex- 
pressed, for  which  there  appears  no  adequate  or  sensible  form  of  ex- 
pression. That  a  defendant  must  be  tried  for  something  definitely 
charged,  or  he  has  no  fair  trial,  is  very  clear.  Our  statute  designs 
and  insures  a  fair  trial,  and  is  in  perfect  harmony  and  furtherance  of 
all  constitutional  provisions  in  that  regard.  From  an  application  of 
these  considerations  to  the  form  of  expression  adopted  by  the  grand 
jury  as  the  closing  paragraph  of  their  indictment  in  this  case,  it  fol* 
lows  that  if  the  language  of  the  paragraph  is  such  as  would  naturally 
be  understood  to  state  an  inference,  then  neither  the  defendant  nor 
the  court,  nor  any  person  of  common  understanding,  could  have*leanied 
from  the  indictment  that  the  grand  jury  found  anything  more  thaa 
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the  fact  of  manslaughter,  and  a  conclusion  of  murder ;  for,  assum- 
ing the  paragraph  to.be  purely  inferential,  they  say,  in  eflfect,  "We  find 
it  to  be  true,  as  matter  of  fact,  that  the  defendant  committed  man- 
slaughter, and  we  find  it  to  be  sound,  as  a  conclusion  therefrom,  that  he 
committed  murder  in  the  first  degree."  Grant  such  to  be  the  mean- 
ing of  this  indictment,  then  the  utmost  issues  upon  which  the  de- 
fendant could  be  tried  or  his  cause  heard  under  it  would  be:  (1)  Is 
it  true,  as  matter  of  fact,  that  he  committed  manslaughter?  and  (2) 
is  it  sound,  as  a  conclusion  therefrom,  that  he  committed  murder? 
Of  course,  the  former  is  an  issue  of  fact;  the  latter,  one  of  law;  and  if 
these  issues  comprise  all  that  arise  under  the  indictment  before  us, 
the  defendant  could  not  be  put  upon  his  trial  before  a  jury  for  any 
higher  grade  of  offense  than  manslaughter. 

Dictionaries  furnish  us  with  no  definition  of  the  word  **so*'  that  will 
fit  the  connection  of  this  paragraph,  except  the  word  "therefore,"  or 
other  words  expressive  of  the  idea  of  logical  sequence.  In  a  common- 
law  indictment  for  murder  a  closing  paragraph  like  this  was  regularly 
added  after  the  charging  part  of  the  bill  as  "a  conclusion  of  law."  1 
Chit.  Crim.  Law,  231;  3  Chit.  Crim.  Law,  737;  Rex  v.  Nicholas,  32 
E.  C.  L.  747;  1  Euss.  Cr.  563.  Such  a  legal  conclusion  the  grand 
jury  who  produced  this  indictment  certainly  could  have  expressed  if 
they  had  so  desired ;  and  if,  having  so  expressed  themselves,  we  refuse 
to  recognize  their  intention,  we  virtually  take  from  them  the  power 
of  expression.  Easily  they  could  have  passed  into  the  well-worn  track 
of  centuries  of  grand  juries  who  had  gone  before  them.  Then,  if  they 
appear  to  have  done  this,  why  should  we  not  understand  that  they 
have  done  it?  Every  "person  of  common  understanding"  must,  upon 
reflection,  it  seems  to  us,  perceive  that  they  have. 

Reaching  this  conclusion  we  find  ourselves  well  supported  by  au- 
thority. No  abler  judges  have  graced  the  supreme  bench  of  Iowa 
than  Judges  Greene  and  Dillon.  A  decision  is  reported  of  each  of 
them  on  the  precise  point  of  the  insufficiency  of  an  indictment  like 
this  to  sustain  a  conviction  of  murder.  Fonts  v.  State,  4  G.  Greene, 
500 ;  State  v.  McCormick,  27  Iowa,  402.  Likewise  has  decided  the 
supreme  court  of  Ohio  in  two  well-considered  opinions.  Fonts  v. 
State,  8  Ohio  St.  109;  Kain  v.  State,  Id.  307. 

Leaving  now  the  indictment,  we  pass  to  another  supposed  error.  It 
appears  that  the  record  fails  to  show  that  the  defendant  was  served 
with  a  copy  of  the  indictment  24  hours  before  trial.  For  such  serv- 
ice provision  is  made  by  statute,  but  we  do  not  think  that  the  record 
need  show  the  service.  Lytle  v.  Territory,  1  Wash.  T.  435.  Excep- 
tion could  have  been  taken  by  defendant  to  the  action  of  the  court 
below  if  it  forced  him  to  trial  contrary  to  the  statute.  There  is  no 
claim  that  he  did  not  seasonably  get  his  copy  of  the  indictment,  but 
only  that  the  record  does  not  show  he  did.  Hardships,  if  there  w^ere 
any,  would  have  been  relieved  upon  exception. 

Beferring  to  the  next  supposed  error,  we  find  it  relates  to  the  oath 
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administered  to  the  trial  jury.  Objection  is  made  that  the  oath  ad- 
ministered was  fatally  variant  from  that  prescribed  by  statute.  Un- 
der the  statute,  a  jury  in  a  capital  case  must  be  sworn  to  "well  and 
truly  try  and  true  deliverance  make  between  the  territory  aiid  the 
prisoner  at  the  bar  whom  they  shall  have  in  charge  acc(6rding  to  the 
evidence."  Code  1881,  §  1084.  Going  into  this  case  the  jui'y  were 
sworn  to  "well  and  truly  try  and  true  deliverance  make  between  the 
territory  and  the  prisoner  at  bar,  whom  they  shall  have  in  charge, 
according  to  the  law  and  the  evidence  as  given  them  on  the  trial." 
How  this  oath  can  be  held  bad  we  do  not  see,  unless  the  words  "Hs 
given  them  on  the  trial"  are  to  be  regarded  as  qualifying  the  word 
"evidence"  only.  Judged  by  the  ordinaty  rules  of  speech  it  should 
be  understood  to  qualify  the  whole  phrase,  "the  law  and  the  evidence." 
Evidently,  it  would  be  ejror  to  give  the  jury  to  understand,  under  the 
solemn  form  of  an  oath,  that  on  them  rested  the  responsibility  of  hav- 
ing the  defendant  tried  according  to  law.  Such,  however,  was  not 
the  sense  of  the  oath  they  took.  Under  it,  they  were  bound  to  no 
other  obligation  than  would  have  been  theirs  under  the  simpler  stat- 
utory formula.  Substantially  their  oath  corresponded  to  that  which 
this  court  upheld  in  the  case  of  Hartigan  v.  Territory,  1  Wash.  T. 
447,  and  which  followed  the  statute,  save  that  it  added  the  supple- 
mentary words,  "and  the  law  as  given  by  the  court."  Cases  cited  by 
counsel,  none  of  them  conflict  with  that  decision. 

Holding,  as  we  do,  respecting  the  indictment,  the  divergence  of  the 
oath  under  consideration  from  that  prescribed  for  capital  cases  be- 
comes immaterial,  except  as  the  latter,  because  prescribed  for  such 
eases,  naturally  and  practically  becomes  the  oath  under  which  are 
tried  all  sorts  of  cases  of  included  crimes.  Begarding  this  indictment, 
however,  as  one  for  manslaughter  simply,  for  the  trial  of  which  crime, 
when  not  included  in  a  charge  of  murder  in  the  first  degree,  the  stat- 
ute prescribes  that  the  jury  shall  be  sworn  to  "well  and  truly  try  the 
issue  between  the  territory  and  the  defendant  according  to  the  evi- 
dence," (Code,  §  1084,)  we  think  the  oath  actually  administered  nev- 
ertheless good.  It  contains  nothing  bat  what  the  legislature  have 
approved  as  a  fitting  oath  for  the  trial  of  manslaughter  when  included 
in  the  capital  charge,  together  with  the  addition  already  discussed. 
Still,  we  think,  correct  practice  requires  close  adherence  to  the  stat- 
utory formulas  in  the  administration  of  trial  oaths,  and  we  would  not 
be  understood  to  countenance  any  looseness  in  that  respect.  The 
legislature  presumably  had  some  sound  reason  in  prescribing  one 
form  of  oath  for  capital  and  another  for  all  other  cases. 

On  the  trial,  a  witness,  George  Roberts,  was  permitted  to  state  the 
contents  of  a  letter  signed  "J.Jackson,"  and  the  permission  has  been 
assigned  as  error.  Under  the  circumstances  we  are  of  opinion  that 
it  was  error.  Really,  so  far  as  the  transcript  shows,  no  suflScient 
foundation  had  been  laid  for  proof  by  parol.  Letting  that  be  as  it 
may,  there  was,  apart  from  the  contents  of  the  letter,  tio  evidence  to 
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connect  it  with  the  defendant,  and  there  was  nothing  in  the  contents 
themselves,  in  the  light  of  the  other  evidence,  that  would  point  to  de- 
fendant as  the  writer. 

Offer  was  made  by  defendant,  in  course  of  the  trial,  to  introduce  in 
evidence  a  map  marked  "Exhibit  A,"  and  intended  to  exhibit  and 
illustrate  the  vicinity  of  the  supposed  homicide.  Refusal  by  the  court 
to  admit  the  map  is  one  of  the  errors  assigned.  Discretion  was 
vested  in  the  court,  we  think,  to  admit  or  reject  a  map,  under  the  cir- 
cumstances in  evidence.  But  this  particular  map  was  loaded  with 
explanatory  matter  in  the  nature  of  hearsay,  and  should  properly 
have  been  excluded  under  any  circumstances.  We  find  no  error  in 
the  refusal  complained  of. 

In  excluding  certam  proffered  testimony  of  James  Galloway,  a  wit- 
ness for  defense,  it  is  claimed  there  was  error.  By  him  defendant 
proposed  to  prove  that  a  person  other  than  himself  resided  in  the 
neighborhood  of  the  supposed  homicide,  was  there  on  the  day  of  it,, 
entertained  hostile  feelings  towards  the  deceased,  and  had  threatened 
to  kill  him.  In  view  of  the  evidence  for  the  prosecution,  we  think  this 
testimony  should  have  been  admitted.  One  main  question  on  the 
trial  was,  who  killed  the  deceased  ?  Addressed  to  this,  the  evidence 
for  the  prosecution  was  wholly  circumstantial,  and  some  of  it,  tending 
to  identify  the  defendant  as  the  slayer,  was  of  a  like  description  to 
that  proposed  to  be  obtained  from  this  witness.  Defendant,  there- 
fore, had  a  right  to  meet  and  neutralize  or  overcome  the  evidence  of 
the  prosecution,  tending  to  identify  himself  as  the  guilty  party,  by 
evidence  of  the  same  nature  tending  to  identify  some  other  person  a& 
the  perpetrator  of  the  crime.  Dubose  v.  State,  10  Tex.  App.  246; 
State  V.  Johnson,  30  La.  Ann.  pt.  2,  921;  State  v.  Johnson,  31  La.^ 
Ann.  368;  Dean  v.  Com,  32  Grat.  912;  State  v.  Curtisy  70  Mo.  594; 
State  V.  Edwards,  71  Mo.  312;  State  v.  Trwas,  36  Amer.  Rep.  293. 

Among  the  instructions  given  for  the  prosecution  was  this : 

"The  rule  requiring  the  jury  to  be  satisfied  of  the  defendant's  guilt  beyond 
a  reasonable  doubt,  in  order  to  warrant  a  conviction,  does  not  require  that 
the  jury  should  be  satisfied  beyond  a  reasonable  doubt  of  eaxih  link  in  tiie  chain 
of  circumstances  relUd  upon  to  establish  the  defendant's  guilfc.  It  is  sutlicienk, 
if,  taking  the  testimony  altogether,  the  jury  are  satisfied  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty." 

The  giving  of  this  instruction,  we  think,  is  well  assigned  as  error. 
The  metaphor  of  the  "chain,''  taken  in  connection  with  the  remainder 
of  the  instruction  and.  the  evidence,  seems  to  us  inaccurate  and  mis- 
leading. Probably  what  the  judge  meant  to  say  was  that  the  jury 
did  not  need  to  be  satisfied  beyond  reasonable  doubt  of  every  incul- 
patory fact.  Ordinarily,  in  a  case  resting  in  circumstances,  a  linked 
arrangement  of  fact  to  fact  is  observable  in  a  part  or  parts  of  the  evi- 
dence. But  a  guilty  person  is  more  commonly  hemmed  in  by  a 
throng  of  circumstances  than  inclosed  by  facts  arranged  chain-wise* 
lielease.  from  a  chain  comes  when  the  weakest  link  gives  away;  but 


Digitized  by 


Google 


Wash.  T.]  LEONARD  V.  TERRITORY.  879 

escape  from  a  crowd  does  not  necessarily  depend  on  the  pvesetice  or 
absence  of  one  or  another,  or  even,  perhaps,  the  greatest  number,  of 
the  individuals  composing  it.  In  this  case  the  inculpatory  facts  were 
grouped  about  the  prisoner,  and  only  a  part  of  them  were  linked  to- 
gether, or  strictly  interdependent.  The  fault  in  the  instruction  lies 
in  its  tendency  to  lead  the  jury  to  regard  all  the  facts  as  disposed  in 
a  chain,  every  link  in  which,  if  such  were  the  case,  would  need  to  be 
proved  beyond  a  reasonable  doubt. 

Two  other  instructions  for  the  prosecution,  the  giving  of  each  of 
which  is  assigned  as  error,  are  as  follows : 

(1)  "The  jury  are  instructed  that  the  reasonable  doubt  which  entitles  an 
accused  to  acquittal  is  a  doubt  of  guilt  arising  from  all  the  evidence  in  the 
case.  The  proof  is  deemed  to  be  beyond  a  reasonable  doubt  When  the  evi- 
dence is  sufUcient  to  impress  the  judgment  of  ordinarily  prudent  men  with  a 
conviction  on  which  they  would  act  without  hesitation  in  their  most  impor- 
tant affairs.  By  a  reasonable  doubt  is  meant  an  actual,  substantial  doubt; 
not  a  doubt  from  mere  caprice  or  groundless  conjecture." 

(2)  "That  while  it  is  necessary  for  the  prosecution  to  prove  every  material 
allegation  In  the  indictment  beyond  a  reasonable  doubt,  yet  if  the  proof  is  of 
the  nature  that  it  would  control  and  decide  the  conduct  of  reasonable  and 
(^utious  men  in  the  highest  and  most  important  affairs  of  life,  then,  as  a 
matter  of  law,  facts  established  by  such  evidence  are  deemed  to  be  est^iblished 
beyond  a  reiisonable  doubt,  and  the  jury,  with  that  kind  and  degree  of  proof 
before  them  as  to  every  material  allegation,  should  convict." 

Both  of  these  instructions  seem  to  us  erroneous.  The  former  is 
good,  if  tested  by  the  definition  of  reasonable  doubt  given  by  most  of 
the  law  writers  and  courts.  Still,  it  seems  to  us  open  to  criticism. 
The  latter  does  not  discriminate  between  considerations  which  would 
ultimately  decide  and  control  the  conduct  of  reasonable  and  cautious 
men,  and  suggestions  which  would  receive  a  certain  amount  of  atten« 
tion  and  deliberation,  though  eventually  to  be  rejected.  Pertinently 
to  both  instructions,  we  would  remark  that  the  most  important  af- 
fairs of  ordinarily  prudent  men,  or  affairs  that  are  deemed  such,  are 
often  mere  matters  of  business  or  pleasure,  or  some  small  risk  to  life 
or  limb.  Whether  a  doubt  is  reasonable  or  not  is  never  an  abso- 
lute, but  always  a  relative,  question.  It  can  only  be  answered  by 
reference  to  the  circumstances  and  the  issues  to  which  it  is  related. 
What  would  not  be  a  reasonable  doubt  in  a  matter  of  slight  conse- 
quence and  in  one  situation  would  be  a  reasonable  one  in  another 
posture  of  affairs,  and  in  a  matter  more  momentous.  A  sensible  and 
humane  man  will  proceed  more  cautiously  when  life  or  death  turns 
on  which  step  he  takes,  than  if  the  result  involved  is  the  payment  of 
some  small  tine.  "Skin  for  skin;  all  that  a  man  hath  will  he  give 
for  his  life."  A  doubt  is  reasonable  if,  in  view  of  all  the  surround- 
ings and  the  issue  to  be  decided,  it  would  not  be  unreasonable  to  en- 
tertain it;  which  is  much  the  same  as  to  say  that  a  reasonable  doubt 
is  one  that  is  reasonable.  A  reasonable  doubt  for  a  trial  juror  is 
such  a  doubt  as  a  man  of  ordinary  prudence,  sensibility,  and  decis- 
ion, in  determining  an  issue  of  like  concern  to  himself  as  that  he- 
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fore  the  jury  to  the  defendant,  woald  allow  to  have  any  influence 
whatever  upon  him,  or  make  him  pause  or  hesitate  in  arriving  at  his 
determination. 

In  the  last  instruction  for  the  prosecution,  the  court  tells  the  jury: 
"That  the  fact  that  defendant  does  not  disprove  circumstances  proved  be- 
fore them  will  give  additional  weight  to  such  circumstances  as  are  proved,  if 
the  jury  believe  the  defendant  has  the  means  of  disproving  them  if  tliey  be 
false." 

This  also  is  objected  to  as  erroneous,  and  we  deem  the  objection 
sound.  It  is  assumed,  by  this  language,  that  circumstances  have 
been  proved,  whereas  it  is  for  the  jury  to  say  whether  any  have  been 
proved  or  not.  Moreover,  by  it  the  jury  are  charged  that  the  defend- 
ant's failure  to  disprove  will  give  additional  weight  to  circumstances 
proved;  whereas,  in  truth,  the  failure  does  not  necessarily  add  weight 
to  anything,  but  only  brings  into  the  case  an  additional  circumstance 
of  greater  or  less  signficance,  namely,  the  failure  itself,  which  circum- 
stance is  to  be  received  by  the  jury  for  whatever,  on  the  whole,  it  is 
worth,  and  may  or  may  not  combine  with  the  other  circumstances 
in  the  case,  adding  its  weight  to  theirs,  so  that  they,  with  it,  will 
weigh  more  than  they  would  alone.  As  to  any  failure  on  the  part  of 
defendant  himself  to  testify,  we  doubt  whether  the  instruction  is 
suflBeiently  qualified  to  the  apprehension  of  the  jury  by  another  cor- 
rect instruction  afterwards  given,  to  the  effect  that  the  jury  should 
draw  no  inference  of  guilt  against  the  defendant  from  his  failure  ta 
testify  in  his  own  behalf.     The  Code  provides: 

"That  it  shall  be  the  duty  of  the  court  to  instruct  the  jury  that  no  inference 
of  guilt  shall  arise  against  the  accused,  if  the  accused  shall  fail  or  refuse  to 
testify  as  a  witness  in  his  or  her  own  behalf."     Code  1881.  §  1067., 

We  think  that  the  spirit  of  this  provision  demands  that  the  failure 
of  the  defendants  to  testify  as  to  any  point  shall  not  operate  to  his 
disadvantage  in  any  branch  or  aspect  of  the  case. 

The  next  and  last  supposed  error  that  deserves  particular  notice  is 
the  giving  of  the  following  instruction : 

"If  you  find  the  facts  necessary  to  establish  the  guilt  of  defendant  proven 
to  the  certainty  above  stated,  then  you  may  find  him  guilty  of  such  a  degree 
of  crime  as  the  facts  so  found  show  him  to  have  committed;  but  if  you  do  not 
find  such  facts  so  proven,  then  you  must  acquit.  The  facts  which  you  must 
find  to  be  established  to  the  degree  above  stated  are  that  Ambrose  Patton, 
named  in  the  indictment,  is  dead;  that  he  came  to  his  death  by  reason  of  a 
gunshot  wound  or  wounds;  and  that  said  wound  or  wounds  were  purposely 
indicted  by  the  defendant.  These  facts  being  so  proven ,  the  defendant  should 
be  convicted  of  manslaughter;  and  if  you  find,  in  addition  to  these  facts,  the 
further  fact  that  the  said  wound  or  wounds  were  so  infiicted  with  an  intent 
to  kiUtlie  deceased,  then  you  may  convict  defendant  of  murder  in  the  second 
degree;  and  if  you  further  find  the  additional  fact  that  such  intention  to  kill 
was  deliberated  upon  and  premeditated  by  the  defendant,  then  you  may  find 
him  guilty  of  miirdef  in  the  first  degree,  as  cliarged  in  the  indictment.  In  de- 
termining the  question  of  intention,  you  have  a  right  to  assume  that  the  de- 
fendant intended  the  usual  and  probable  effect  of  the  acts  which  you  fipd  that 
he  has  committed." 
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It  18  very  observable  that  this  instruction  does  not  leave  the  jurjr 
at  liberty  to  find  that  the  homicide,  if  committed,  was  justifiable  or 
excusable;  nor  does  it  make  malice  necessary  to  murder  in  either  de- 
gree ;  nor  does  it  inform  the  jury  that,  in  order  to  constitute  murder 
in  the  first  degree,  the  malice,  and  not  merely  the  killing,  must  b& 
deliberate  and  premeditated;  nor  does  it  take  account  of  the  infirm- 
ity of  the  indictment,  which  falls  short  of  charging  more  than  man- 
slaughter. In  these  respects  the  instruction  did  not  correspond  with 
the  law. 

Many  other  supposed  errors  are'  assigned,  but  all  of  them  that  we 
consider  well  assigned,  and  of  importance,  can  be  disposed  of  by  ap« 
plication  of  the  same  principles  already  enunciated.  Nothing,  there- 
fore,  remains  for  us  to  say,  bearing  upon  the  decision  of  this  cause. 
But,  in  view  of  the  verbiage  characterizing  the  form  of  indictment 
before  us,  we  think  it  not  out  of  place  for  us,  in  closing  this  opinion, 
to  recommend,  as  more  conformable  to  our  statute,  a  form  suitable, 
mutatis  mutandis,  for  use  by  the  grand  juries  and  prosecuting  officer^ 
of  this  territory,  as  follows : 

"District  Court  for  the  Second  Judicial  District  of  Washington  Territor/, 
holding  terms  at  Kalama. 

"T?ie  Territory  of  Washington  v.  Andrew  /.  Leonard, 

"Andrew  J.  Leonard  is  accused  by  the  grand  jury  of  the  territory  of  Wash- 
ington for  the  counties  of  Cowlitz  and  VVahkiakum,  by  this  indictment,  of 
the  crime  of  murder  in  the  first  degree,  committed  as  follows:  He,  said  An- 
drew J.  Leonard,  in  said  county  of  Cowlitz,  on  the  fifth  day  of  November, 
1882,  purposely^  and  of  his  deliberate  and  premeditated  malice,  killed  Ambrose 
Patton,  by  then  and  there  purposely,  and  of  his  deliberate  and  preme^litateil 
malice,  shooting  and  mortally  wounding  the  said  Ambrose  Patton,  with  a  gun, 
which  he,  the  said  Andrew  J.  Leonard,  then  and  there  held  in  his  hands. 

"Dated  at  Kalama,  in  the  district  aforesaid,  the  tw^enty-ninth  day  of  Xo- 
vember,  1882.  X.  H.  Bloomfield,  Prosecuting  Attorney." 

The  judgment  of  the  district  court  will  be  reversed,  and  a  new  trial 
fipranted. 

WiNGARD,  J.  I  concur  in  all  the  foregoing  opinion,  except  the  rea- 
soning  and  conclusion  in  regard  to  the  sufiSciency  of  the  indictment. 
See  dissenting  opinions  of  Justices  Swan  and  Brinkerhoff  in  Fonts  v. 
State,  8  Ohio  St.  109. 

Turner,  J.  In  concurring  in  this  opinion  I  desire  to  dissent  from 
the  reasoning  of  the  court  as  to  the  thirteenth  instruction.  I  agree 
that  that  instruction  is  error;  but  I  think  it  is  error  because  it  directs 
the  jury  to  consider  the  failure  of  the  accused  to  offer  evidence  in  his 
defense  for  the  purpose  of  assisting  them  to  remove  a  reasonable  doubt 
of  his  guilt,  when,  under  the  law,  he  is  in  no  case  required  to  ofifer 
evidence  until  his  guilt  is  established  beyond  a  reasonable  doubt.  In 
other  words,  I  do  not  think  the  failure  of  an  accused  person  to  offer 
v.7p,nos.l8, 19— 56 
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evidence  can,  in  any  case,  be  considered  by  the  jury  as  a  circumsiance 
to  determine,  or  to  assist  in  determining,  his  guilt. 

NOTE. 

The  guilt  of  the  accused  must  be  established  beyond  a  reasonable  doubt.  Cornish  v. 
Territory,  3  Pac.  Rep.  793.  In  this  case  the  court'^sa^  beyond  a  possible  doubt.  A  rea- 
sonable doubt  does  not  mean  all  doubt,  (U.  S.  v.  Wright,  16  Fed.  Rep.  112;)  it  must  be 
a  substantial,  and  not  an  imaginary  or  speculative  doubt,  (U.  S.  v.  Keller,  19  Fed.  Rep. 
(333 ;)  such  a  doubt  as  a  prudent  and  reasonable  man  would  be  likely  to  act  uyion  in 
determining  important  aflairs  of  life,  (People  v.  Dewey,  6  Pac.  Rep.  103;)  such  a  doubt 
as  fairly  and  naturally  arises  in  the  mind  of  the  jury  aAcr  fully  and  carefully  weigh- 
ing and  considering  the  evidence  which  has"  been  introduced,  viewed  in  aU  the  light 
and  circumstances  surrounding  the  ease.  State  v.  Stewart,  3  N.  W.  Uep.  99.  It  must 
arise  from  a  candid  and  impartial  consideration  of  all  the  evidence  in  the  case.  State 
v.  Pierce.  21  N.  W.  Hep.  195. 

A  preponderance  of  evidence  is  not  essential  to  raise  a  re  isonable  doubt  of  defend- 
ant's guilt,  (State  v.  Red,  4  N.  W.  Rep.  831 ;  State  v.  Porter,  20  N.  W.  Kep.  168;)  nor 
weight  of  preponderant  evidence.  Walbridge  v.  State,  13  N.  W.  Rep.  209.  "Clearly 
proven  "  has  been  held  not  to  be  "  beyond  a  reasonable  doubt."  State  v.  Slowart,  3  N.  W. 
liep.  99.  The  jury  must  be  satisfied  beyond  a  reasonable  doubt  as  to  each  link  in  the 
chain  of  evidence.  Marion  v.  State,  20  N.  W.  Rep.  289.  The  corptts  delicti  must  be 
proven.  Territory  v.  Monroe,  6  Pac,  Rep.  478.  It  has  been  held  that  an  instruction 
directing  the  jury  to  determine  this  question  of  fact  of  proof  beyond  a  reasonable 
doubt  "just  as  they  would  determine  any  fact  in  their  own  private  aifairs/'is  notsuf- 
licient.    Territory  V.  Lopez,  2  Pac.  Kep.  364. 

Kach  juror  is  to  act  upon  his  own  judgment,  and  if  he  entertains  a  reasonable  doubt 
is  not  required  to  surrender  his  couNictions  and  render  a  verdict  merely  because  the 
other  jurors  entertain  no  such  doubt.  State  v.  Hamilton,  11  N.  W.  Rep.  5.  Proof  i» 
deemed  to  be  beyond  a  reasonable  doubt  when  the  evidence  issufHcientto  impress  the 
judgment  and  understanding;  of  ordinarily  prudent  men  with  a  conviction  on  which 
they  would  act  in  the  most  important  concerns  or  atlairs  of  life.  Polin  v.  State,  16  N. 
W.  Rep.  898. 

Where  a  criminal  charge  is  souglit  to  be  proved  by  circumstantial  evidence,  the  proof 
must  not  only  be  direct,  (State  v.Clemons,  1  X.  W.  Rep.  546,)  but  also  consistent  with 
the  g'uilt  of  the  accused,  and  inconsistent  with  anv  other  rational  conclusion.  Walbridge 
v.  State,  13  N.  W.  Rep.  209;  People  v.  Davis,  1  Pac.  Rep.  889.  It  is  not  sufficient  that 
the  circumstances  proved  coincide  with,  account  for.  and  therefore  render  probable 
the  hypothesis  sought  to  be  established  by  the  prosecution,  but  they  must  exclude  to 
a  moral  certainty  every  hypothesis  except  the  single  one  of  guilt.  People  v.  Davis,  1 
Pac.  Rep.  889.  That  testimony  not  believed  does  not  raise.  Binfield  v.  State,  19  N.  W. 
Rep.  607.  What  amounts  to,  in  defense  ot'ulitn.  State  v.  Reed,  17  N.  W.  Rep.  150.  It 
has  been  held  that  if  there  is  evidence  upon  which  a  verdict  of  guilt  might  reasonably 
1)6  founded,  an  appellate  court  will  not  interfere,  whatever  may  be  their  o])inion  as  to 
the  weiiiht  or  preponderance  of  the  evidence.    Cornish  v.  Territory,  3  Pac  Rep.  793. 


(2  Wash.   T.   472) 

PuGET  Sound  Iron  Co.  r.  Worthington  and  others. 

Filed  July  20,  1885 

1.  PnAC'TicE— OiiDER  OP  Entries  by  Clerk — Effect. 

The  order  in  which  the  proceedings  of  the  court  upon  the  same  day  are  en- 
tered in  the  journal  does  not  necessarily  determine  the  order  in  which  ihosci 
proceedings  occurred. 

2.  Same— Appeat, — Statkmbnt  of  Facts — Act  of  1883. 

Tlie  statement  of  facts  provided  to  be  settled  by  section  3  of  the  act  of  1883 
may  include  everything  material  that  transpired  in  the  cause,  not  otherwise  a 
part  of  the  record. 

3.  Same— Notice  of  Appeal— How  Effected. 

The  act  of  1883  does  not  require  more  than  notice  by  the  appellant  to  the  ap- 
pellee, within  30  days  after  the  rendition  of  the  order  or  udgment  desired  to 
be  reviewed,  to  appear  liefore  the  judge  upon  a  day  named,  which  day  shall  not 
be  more  than  10  days  after  the  service  of  such  notice,  and  agree  upon  the  facts. 
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4.  Bamk— iNSTlnrcTioNS— Not  Part  of  Record. 

The  instructions  of  the  trial  court  are  no  part  of  the  record,  and  should  not 
be  included  in  the  transcript. 

5.  Same— Brief— Failure  to  Notice  Defect  in  Record. 

Counsel,  having  failed  to  remark  in  their  brief  upon  a  defect  in  the  record^ 
are  not  precluded  from  asking  upon  appeal  to  have  the  improper  matter  ob- 
jected to  stricken  out. 

6.  Same- Statement  of  Facts— Informalities — Effect. 

A  statement  of  facts  made  as  a  separate  paper  from  the  balance  of  th& 
transcript,  bearing  no  lile-mark  of  the  clerk  of  the  lower  court,  and  bearing  no- 
evidence  tliat  it  was  transmitted  to  the  supreme  court  with  the  transcript,  can- 
not, m  such  a  shape,  be  considered  by  the  supreme  court. 
7..  Same— Objection  upon  Argument- Indulgence  of  Court. 

If  objection  to  a  statement  of  facts  for  certain  informalities  of  the  clerk  be- 
low, which  can  be  easily  rectified,  is  first  made  in  argument  upon  appeal,  the 
court  will  allow  the  necessary  correction  to  be  made. 

Jacobs  d  Jenner,  J.  2i.  Lewis,  and  Br adsliaw  dt  Sachs,  for  appellant^ 
Puget  Sound  Iron  Co. 

Burke  d  Haller,  for  appellees,  Worthington  Bros. 

Turner,  J.  The  appellees  moved  to  dismiss  this  appeal,  which 
was  taken^under  the  appeal  act  of  1883,  because  (1)  no  notice  of  ap- 
peal from  the  final  judgment  in  this  cause,  or  from  any  judgment 
therein,  was  ever  given  or  served*  (2)  No  notice  of  assignment  of  error 
has  been  made  or  served. 

1.  The  record  shows  that  notice  of  appeal  was  given  by  the  appel- 
lant in  open  court,  and  entered  upon  the  journal  of  the  court,  as  re- 
quired by  the  act  of  1883.  This  notice  was  given  on  the  same  day 
that  the  judgment  was  pronounced,  but  its  entry  upon  the  journal 
pxecedes  the  entry  of  judgment.  It  is  assumed  by  the  appellees,  from 
this  fact,  that  the  notice  was  given  before  the  judgment  was  pro- 
nounced, and  it  is  argued  correctly  from  this  assumption  tliat  the  no-^ 
tice  had  no  efficacy  as  a  step  in  removing  the  cause  to  this  court. 

We  do  not  think  that  the  order  in  which  the  proceedings  of  the 
court  upon  the  same  day  are  entered  in  the  journal  necessarily  de- 
termines the  order  in  which  those  proceedings  occurred.  These  en- 
tries are  but  the  history  of  past  transactions,  and,  in  the  absence  of 
some  indication  to  the  contrary,  it  is  proper  to  look  to  the  sense  of 
the  different  steps  of  the  court  which  are  the  subject  of  the  entries,  to 
determine  their  sequence,  rather  than  to  the  order  in  which  the  clerk, 
performing  a  purely  ministerial  duty,  makes  note  of  those  steps.  The 
judgment  and  the  notice  of  appeal  having  been  entered  in  the  journal 
upon  the  same  day,  and  the  latter  naturally  folio ^^ing  the  former  in 
the  correct  and  orderly  prosecution  of  the  suit,  it  will  be  presumed 
that  the  notice  of  appeal  was  not  given  until  after  judgment. 

2.  We  find  a  proper  assignment  of  errors,  with  a  proper  return  of 
service  upon  the  appellees,  in  the  record.  The  clerk  of  the  lowei: 
court,  in  his  certificate  to  the  transcript,  unnecessarily  descended  to 
pai^ticulars,  and  undertook  to  describe  in  his  certificate  each  and  every 
paper  included  in  the  transcript,  and  he  omitted  to  include  in  thai 
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description  the  assigment  of  errors.  The  objection  of  the  appellees 
should  have  been  to  the  certificate  to  the  transcript. 

There  is  an  assignment  of  errors  in  the  record.  The  form  in  which 
the  objection  is  made  is  faulty,  as  being  inaccurate,  and  as  failing  to 
inform  the  plaintiffs  in  error  with  certainty  of  the  particular  defect 
moved  against.     The  motion  to  dismiss  is  denied. 

The  appellees  move  to  strike  from  the  statement  of  facts  in  the 
cause  all  statements  of  exception  to  the  rulings  of  the  court  allowed 
therein,  because  said  exceptions  were  not  saved  in  a  regular  bill  of 
exceptions,  as  provided  by  the  Code,  c.  19.  The  statement  of  facts 
provided  to  be  settled  by  section  3  of  the  act  of  1883  may  include 
everything  material  that  transpired  in  the  cause,  not  otherwise  a 
part  of  the  record.  This  was  obviously  the  intention  of  the  legis- 
lature. If  a  party  wishing  to  appeal  were  required  to  preserve  his 
exceptions  by  a  regular  bill  of  exceptions,  the  procedure  by  appeal 
under  the  act  of  1883  would  be  more  cumbersome  than  it  was  before 
the  passage  of  that  act.  He  would  be  required  to  present  the  judge 
with  a  bill  of  exceptions  and  statement  of  facts,  where  before  be  could 
have  combined  both  his  exceptions  and  his  facts  in  his  bill  of  excep- 
tions. Considepng  the  spirit  of  the  act  of  1883,  the  language  should 
be  imperative  to  justify  such  a  construction.  The  exceptions  were 
properly  preserved  in  the  statement  of  facts.  We  do  not  mean  to  in- 
dicate an  opinion  that  both  the  exceptions  and  the  evidence  may  not 
be  preserved  by  bill  of  exceptions,  and  be  brought  to  this  court  with 
the  balance  of  the  record  by  appeal,  under  the  act  of  1883.  The  ap- 
pellees move  to  strike  the  statement  of  facts  from  the  record,  for  the 
reason  that  the  notice  for  the  settlement  of  the  statement  of  facts 
served  upon  them  was  not  accompanied  by  a  copy  of  the  proposed 
statement,  and  did  not  in  any  way  indicate  its  contents  to  them,  or 
in  any  other  manner  give  them  means  to  acquaint  themselves  with 
its  contents.  The  act  of  1883  does  not  require  anything  more  in  this 
connection  than  notice  by  the  appellant  to  the  appellee,  within  30 
days  after  the  rendition  of  the  order  or  judgment  desired  to  be  re- 
viewed, to  appear  before  the  judge  upon  a  day  named,  which  day 
shall  not  be  less  than  10  days  after  the  day  of  service  of  the  notice, 
to  settle  and  agree  upon  the  facts.  This  is  the  plain  requirement  of 
the  law, — no  more,  no  less.  To  import  into  it  by  the  decision  of  the 
court  the  requirement  that  a  copy  of  the  proposed  statement  of  facta 
shall  accompany  the  notice,  or  that  the  origintSl  of  the  proposed  state- 
ment shall  be  lodged  somewhere  for  the  inspection  of  the  appellee, 
would  be  to  assume  to  ourselves  legislative  functions.  Counsel  for 
appellees  did  not  indicate  clearly  whether  in  their  opinion  they  should 
have  had  a  copy  of  the  proposed  statement,  or  whether  the  notice 
shoilld  have  informed  them  that  the  statement  had  been  lodged  with 
some  other  officer  for  their  inspection.  Considering  the  size  of  some 
of  the  statements  of  fact  produced  at  the  present  term,  to  require  a 
copy  to  be  served  in  all  cases  would  be  an  intolerable  burden  which 


Digitized  by 


Google 


Wash.  T.]  PUGET   SOUND   IRON   CO.  V.  WokXHINGTON.  886 

we  are  indisposed  to  bold  that  the  legislature  intended  to  impose,  in 
the  absence  of  explicit  directions  to  that  effect.  To  hold  that  ihe* 
original  statement  must  be  lodged  with  some  one  "would  require  us  to 
evolve  from  our  inner  consciousness  the  particular  individual  or  of- 
ficial upon  whom  this  trust  should  be  devolved.  We  cannot  do  it. 
No  doubt  it  would  add  efficacy  to  the  act  of  1883  to  require  the  pro- 
posed statement  of  facts  to  be  lodged  with  the  clerk  of  the  lower  court 
for  the  inspection  of  the  appellee  at  the  same  time  that  the  notice 
to  settle  the  facts  is  given,  and  probably  the  court  has  power  by  rule 
to  require  this  to  be  done  for  the  future.  But  this  notice  is  to  be 
measured  by  the  act  of  1883  alone,  and,  measured  by  that,  we  deem 
it  sufficient.  The  motion  to  strike  from  the  transcript  what  purports 
to  be  the  instructions  given  and  refused  by  the  judge  is  granted. 
These  instructions  are  not  included  in  the  statement  of  facts  signed 
by  the  judge,  nor  are  they  preperved  by  bill  of  exceptions.  They  are 
certified  by  the  clerk  as  a  part  of  the  record.  Manifestly  they  are 
no  part  of  the  record,  and  they  have  no  business  in  the  transcript. 

The  appellees  move  to  strike  from  the  transcript  the  purported 
statement  of  facts,  upon  the  further  ground,  not  indicated  in  their 
brief,  that  it  is  a  separate  paper  from  the  transcript,  and  is  not  cer- 
tified or  identified  in  any  way  other  than  by  its  title  as  the  state- 
ment of  facts  in  thi8caue»e.  The  objection  is  made  by  appellant  that 
counsel  should  have  noticed  this  defect  in  their  brief,  and,  having 
failed  to  do  so,  are  now  precluded  from  moving  against  it;  but  upon 
the  authority  of  Mulkey  v.  McGraw,  6  Pac.  Eep.  842,  decided  at  the 
last  term  of  this  court,  we  hold  the  contrary. 

Recurring  now  to  the  last  objection  to  the  statement  of  facts,  we 
find  that  that  document  is  a  separate  paper  from  the  balance  of  ^he 
transcript ;  that  it  bears  no  file-mark  of  the  clerk  of  the  lower  court, 
and  is  accompanied  with  no  evidence  that  it  was  transmitted  to  this 
court  with  the  transcript,  by  the  clerk  oflhe  lower  court,  as  the  state- 
ment of  facts  in  this  cause.  The  paper  may  be  a  statement  of  facts 
in  some  other  cause.  After  having  been  settled  it  may  have  been 
withdrawn  by  the  parties.  If  it  had  been  deposited  with  the  clerk  of 
the  lower  court,  and  that  fact  properly  evidenced,  we  might  presume 
from  the  identity  of  the  parties  that  it  belonged  to  this  cause,  and 
might  presume  further,  from  the  fact  of  its  being  here,  that  it  had 
come  here  properly.  In  its  present  shape  we  cannot  consider  it  at 
all.  Inasmuch  as  this  objection  was  taken  for  the  first  time  at  the 
argument,  we  think  the  appellant  should  have  an  opportunity  to  cure 
the  defect,  and  will  order  that  the  paper  purporting  to  be  the  state- 
ment of  facts  be  stricken  from  the  transcript,  unless  appellant  cause 
it  to  be  properly  certified  by  the  clerk  of  the  lower  court  on  or  before 
July  27th,  inst.  And  for  this  purpose  appellant  may  have  leave  to 
withdraw  the  same  from  the  files  of  this  court.  The  appellant  should 
have  asked  for  this  relief  by  cross-motion,  and  it  is  now  granted  by 
the  court,  ex  mero  motu,  because  of  the  informal  manner  in  which  the 
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question  was  raised,  and  for  the  purpose  of  indicating  the  correct  prac- 
tice in  such  matters  hereafter. 

WiNGARD,  J.,  concurs. 


(2  Wash.  T.  472) 

PuGET  Sound  Iron  Co.  v.  Worthington  and  others. 
Filed  August  4,  1885. 

1.  Practice— Hkstatement  op  Cause  op  Action — Amendment— New  Assign- 

ment. 

If,  under  the  system  of  practice  in  WasJiin^rton  Territory,  it  becomes  neces- 
sary for  a  party  to  restate  his  cause  of  action,  he  may  do  so  by  amendment. 
There  is  no  new  assignment  known  under  that  system. 

2.  8ame— Improper  Admission  of  Facts  in  Evidence— Eurok,  how  Cubed. 

Error  in  admitting  facts  in  evidence  is  cured  by  the  subsequent  withdrawal 
of  them  from  t  he  consideration  of  the  jury. 

3.  Same- Answer— Denial- New  Matter. 

A  defendant,  after  denying  all  the  material  allegations  of  the  complaint,  adds 
nothing  to  that  denial  by  setting  out  affirmatively  a  version  of  the  contract  sued 
upon  which  he  insists  is  the  true  one. 

4.  Contract — Statute  op  Frauds. 

Examination  of  a  contract  as  to  its  character  as  one  of  sale  or  otherwise,  and 
as  to  the  application  of  the  statute  of  frauds. 

i7.  R.  Lewis  and  0.  Jacobs,  for  appellant,  Puget  Sound  Iron  Co. 

Burke  d  Holler,  for  appellees,  Worthington  Bros. 

Turner,  J.  The  action  in  the  court  below  was  brought  bj  the  ap- 
pellees against  the  appellant  for  the  breach  of  a  contract  described 
as  follows : 

''Said  defendant  entered  into  a  contract  with  plaintiffs,  by  the  terms  of 
which  it  was,  among  other  things,  mutually  agreed  to  the  effect  that  said  de- 
fendant should  cut,  cord,  and  furnish  to  plaintiffs,  within  a  reasonable  time 
thereafter,  all  the  cord-wood  on  the  lands  known  as  the  •  Bishop  and  John- 
son land,'  situate  at  Irondale,  Jefferson  county,  aforesaid,  for  the  purpose 
of  the  whole  thereof  being  liiade  and  converted  into  good  and  merchantable 
charcoal  by  plaintiffs;  and  said  defendant  further  agreed  to  pay  plaintiffs  eight 
cents  for  each  and  every  bushel  of  said  charcoal  delivered  by  plaintiffs  to  de- 
fendant, and  to  charge  plaintiffs  for  said  wood  at  the  rate  of  one  dollar  for 
every  forty  bushels  of  charcoal  delivered  as  aforesaid,  and  no  more." 

The  complaint  alleges  performance  upon  the  part  of  plaintiffs  with 
all  the  conditions  of  the  contract,  and  alleges  as  a  breach  by  the  de- 
fendant the  refusal  to  deliver  the  balance  of  the  wood  described  in 
the  contract,  some  4,000  cords,  to  be  made  into  charcoal  \>y  the  plain- 
tiffs. 

Here  defendant  in  its  answer  denies  all  the  material  allegations  of 
the  complaint.  For  an  affirmative  defense  it  sets  out  in  hcec  verba  a 
written  contract  entered  into  between  the  plaintiffs  and  itself,  on  the 
day  alleged  in  the  complaint  as  the  day  on  which  the  contract  sued 
on  was  made,  whereby  it  was  to  deliver  to  the  plaintiffs,  to  be  made 
up  into  charcoal,  10,000  cords  of  wood,  more  or  less;  alleges  that  no 
other  contract  than  the  contract  thus  set  out  was  ever  entered  into 
between  plaintiffs  and  itself,  and  alleges  that  it  has  fully  performed 
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the* conditions  of  said  contract  by  delivering  to  the  plaintiffs  soloiie 
13,000  cords  of  wood. 
The  plaintiffs  replied  to  the  answer  as  follows : 

"That  at  the  time  of  the  making  of  said  written  agreement,  and  thereafter, 
it  was  mutually  agreed  by  and  between  plaintiffs  and  defendant,  in  addition 
to  said  writing,  and  as  part  of  the  contract  sued  on  in  this  action,  that  de- 
fendant should  furnish  plaintiffs,  within  a  reasonable  time,  and  plaintiffs 
should  manufacture  into  charcoal,  and  deliver  at  the  price  named  in  the  said 
writing,  all  the  cord- wood  then  cut  and  corded,  or  standing  or  lying  or  being, 
upon  all  the  Jands  known  as  the  *  Bishop  and  Johnsou  lands/  situated  at 
Irondale,  aforesaid." 

The  defendant  demurred  to  this  reply,  which  demurrer  was  over- 
ruled. The  parties  then  went  to  trial,  and  the  trial  resalted  in  a  ver- 
dict for  plaintiffs.    The  caase  is  here  by  appeal  under  the  act  of  1883. 

The  first  matter  assigned  by  the  appellant  as  error  which  we  shall 
notice  is  the  failure  of  the  court  to  sustain  the  demurrer  to  the  reply. 
The  appellant  attacks  the  reply  as  a  departure  in  pleading.  The  ap- 
pellees attempt  to  sustain  it  as  a  new  assignment  of  the  contract  de- 
scribed in  the  complaint.  In  our  judgment  it  is  neither.  It  is  not 
a  departure,  because  it  is  perfectly  consistent  with  the  complaint.  It 
is  not  a  new  assignment,  because  there  is  no  such  thing  as  a  new  as- 
signment, as  that'  term  was  understood  at  common  law,  under  our 
system  of  pleading.  If,  under  our  system,  it  becomes  necessary  for 
a  party  to  restate  his  cause  of  action,  he  may  do  so  by  amendment. 
The  reply  must  traverse,  or  confess  and  avoid.     Code,  §  86. 

But  the  reply  was,  for  the  purposes  of  the  action,  wholly  imperti- 
nent. It  should  have  been  stricken  from  the  cause.  It  was  no  more 
impertinent,  however,  than  the  affirmative  defense  which  it  professed 
to  reply  to.  Under  our  system  of  pleading  the  technical  learning  of 
the  common-law  pleader  is  of  but  little  account.  The  plaintiff  is  re- 
quired to  state  his  cause  of  action  with  sufiScient  particularity  to  ap- 
prise the  defendant  of  its  true  character.  The  defendant  in  his  an- 
swer must  deny  the  facts  alleged  in  the  complaint,  or  he  must  state 
new  matter  in  avoidance  or  by  way  of  counter-claim.  If  these  sev- 
eral pleadings  are  not  accurate  and  full,  the  party  required  to  take 
the  next  step  may  have  them  made  more  definite  and  certain  before 
he  proceeds.  With  these  fundamental  principles  kept  in  view,  it 
would  seem  easy  for  a  person  of  ordinary  intelligence  to  frame  correct 
pleadings.  In  this  case  the  defendant  denied  all  the  matters  averred 
in  the  complaint.  His  affirmative  defense  cannot  be  construed  as 
doing  more ;  neither  the  supposed  affirmative  defense  nor  the  reply 
to  it  added  anything  to  the  issue,  which  was  fully  and  completely 
made  up  when  the  defendant  denied  that  it  made  the  contract  de- 
scribed in  the  complaint.  It  added  nothing  to  that  denial  to  set  out 
affirmatively  the  version  of  the  contract  which  defendant  insisted  was 
the  true  one.  Seeking  no  affirmative  relief,  it  made  no  difference* 
what  other  contract  it  had  made  with  plaintiff,  if  it  had  not  made 
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the  one  sued  on.  It  is  a  matter  of  surprise  to  the  court  that  coun- 
sel  of  so  much  ability  and  industry  as  those  engaged  in  t^is  cause 
should  have  overlooked  these  plain  and  obvious  principles  of  code 
pleading.     The  court  properly  overruled  the  demurrer  to  the  reply. 

The  record  shows  that  the  defendant,  before  demurring,  moved  to 
strike  the  reply,  but  upon  what  ground  is  not  shown.  No  exception 
was  reserved  to  the  action  of  the  court  overruling  that  motion.  In 
any  event,  we  should  not  consider  the  error  as  sufficient  to -justify  a 
reversal.  The  defendant  was  not  prejudiced  by  the  reply,  except  in 
the  matter  of  additional  costs,  and  it  had  set  the  example  of  making 
useless  costs  by  filing  an  answer  stuffed  with  impertinent  averments. 

The  next  matter  assigned  as  error  is  the  action  of  the  court  in  per- 
mitting the  plaintiffs  to  introduce  in  evidence  negotiations,  proposi- 
tions, talks,  and  bargainings  had  between  the  parties  prior  to  the 
making  of  the  written  contract. 

Without  deciding  whether  the  facts  received  in  evidence  are  accu 
rately  described  in  the  assignment,  or  whether,  spch  as  they  were, 
the  court  erred  in  receiving  them,  it  is  sufi&cient  to  say  that  the  court, 
in  its  charge  to  the  jury,  withdrew  all  such  facts  from  their  consid- 
eration. This  cured  the  error  in  receiving  the  facts,  if  there  was  any 
error. 

The  next  and  last  assignment  of  error  insisted  on  is  that  the  court 
permitted  the  plaintiffs  to  show  a  verbal  contract  made  after  the 
making  of  the  written  contract,  whereby  the  number  of  cords  of  wood' 
to  be  delivered  the  plaintiffs,  to  be  made  into  charcoal,  was  increased 
from  the  number  fixed  by  the  written  contract  to  all  the  wood  on  the 
"Bishop  and  Johnson  lands."  It  is  insisted  by  the  appellant  that,' 
the  contract  being  for  the  sale  of  goods,  wares,  and  merchandise  of 
the  value  of  $50  or  more,  the  same  is  required  to  be  in  writing,  and 
that  the  terms  cannot  be  altered  or  added  to  by  parol.  The  contract 
in  this  case  was  for  the  delivery  by  the  defendant  to  plaintiffs  of  a 
certain  quantity  of  wood,  which  was  to  be  manufactured  into  charcoal 
by  plaintiffs,  and  then  delivered  to  the  defendant.  In  the  settle- 
ment between  the  parties  the  defendant  was  to  be  allowed  for  the 
wood  at  the  rate  of  one  dollar  per  cord,  and  the  plaintiffs  were  to  be 
allowed  for  the  charcoal  at  the  rate  of  eight  cents  per  bushel.  The 
defendant  agreed  in  the  written  contract  to  pass  credits  from  plain- 
tiffs "on  their  books  for  all  labor  performed  in  their  coal  contract,  and 
when  the  contract  is  completed,  to  pay  them,  their  hands,  and  coal- 
haulers  the  full  amount  due  them."  The  defendant  was  to  furnish 
all  coal-beds;  said  beds  to  be  returned  to  them  on  the  completion  of 
the  contract.  By  a  further  provision,  "all  cooking  utensils  and  sup- 
plies, and  all  tools  and  property  oif  every  description,  used  in  the  per- 
formance of  this  contract,  received  from  this  company,  [the  defend- 
ant,] and  remaining  unpaid  for,  shall  not  be  subject  to  sale  or  other 
disposition  by  said  parties  of  the  second  part,"  etc. 

It  seenas  plain,  from  this  description  of  tne  contract,  that  it  was- 
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not  a  contract  of  sale,  and  hence  that  it  was  not  within  the  statute 
of  frauds.  Goddard  v.  Binney,  115  Mass.  450;  Hight  y.  Ripley,  19 
Me.  137 ;  O'Neil  v.  New  York,  etc.,  Min.  Co.  3  Nev.  141;  3  Wait,  Act. 
&  Def.  514;  7  Wait,  Act.  &  Be!.  49.  The  contract  not  being  one  re- 
quired to  be  in  writing,  it  might  be  altered  by  parol,  and  the  written 
contract  and  the  verbal  alterations  stand  as  one  contract.  Bish.  Gont. 
§§  643,  645,  647;  7  Wait,  Act.  &  Def.  377.  The  verbal  contract 
proven  in  the  court  below  conforms  to  the  contract  averred  in  the 
complaint,  and  there  was  no  error  in  receiving  the  same. 
The  judgment  of  the  court  below  is  affirmed. 

HoYT  and  Winqard,  JJ.»  concur. 

<2  Wash.  T.  355) 

Meeker  v.  Gardella  and  others. 

FUed  July  15,  1886. 

Appbai.— Act  Washfnoton  Tekritory  1883— Certiptino  Evidence. 

ViThere  notice  of  appeal  has  been  regularly  given  and  entered  of  recoixl  in  the 
lower  court,  conformably  to  the  appeal  act  of  ]883«  and  afterwards  proceedings 
are  instituted  with  a  view  to  taking  and  perfectins:  an  appeal  under  the  provis- 
ions of  the  Code,  and  the  evidence  is  certified  to  the  supreme  court  by  the  clerk 
of  the  lower  court  as  written  evidence,  such  evidence  may  (Mt  motion  be  stricken 
out,  but  the  appeal  will  not  be  dismissed. 

Appeal  from  Second  district. 

Arthur  Meeker,  for  appellant,  Ezra  Meeker. 

Jxidson  d  Burke,  for  appellees,  A.  Gardella  and  others. 

Greene,  G.  J.  This  is  a  motion  to  strike  the  evidence  from  the 
iiles  of'  this  court,  and  dismiss  the  appeal.  From  inspection  of  the 
transcript  we  find  that  notice  of  appeal  was  regularly  given  and  en- 
tered of  record  in  the  lower  court,  conformably  to  the  appeal  act  of 
1883,  and  that  afterwards  proceedings  were  instituted  with  aview  to 
taking  and  perfecting  an  appeal  under  the  provisions  of  the  Code.  In 
course  of  these  latter  proceedings,  and  in  regular  form,  this  mass  of 
evidence  has  been  certified  to  this  court  by  the  clerk  of  the  court  be- 
low as  written  evidence.  The  evidence  could  not,  in  our  opinion,  be 
so  certified.  If  it  was  to  be  brought  up  at  all,  it  should  have  been 
removed  here  by  compliance  with  the  provisions  of  the  act  of  1883. 
After  notice  df  appeal  duly  given  and  entered  in  the  lower  court,  there 
remained  in  that  court  no  cause  that  could  be  appealed  under  the  Code. 
But  the  inadmissibility  of  this  mass  of  evidence  is  no  ground  for  dis- 
missing the  appeal,  although  the  exclusion  of  it  may  render  the  ap- 
peal inefficacious. 

Let  the  motion,  so  far  forth  as  it  calls  for  the  striking  out  the  evi- 
dence, be  granted;  but  so  far  forth  as  it  asks  for  dismissal  of  the  ap- 
peal, be  denied. 

WiNOARD  and  Turner,  JJ.,  concur. 
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(E  Wash.  T.  866)  _  , 

Carroll  r.  Anderson. 
Filed  July  15,  1885. 

AppEATi— Supreme  Court  Uules  8  and  9— Briefs — Costs. 

Motion  to  strike  brief  of  defendant  in  error  from  tiles,  because  of  a  failnre  to 
s^t  out  in  his  citations  the  names  of  volumes  and  titles  of  coses  without  abbre- 
viation, and  to  place  the  title  of  the  cause  and  indorsements  on  the  left-hand  ot 
the  back  cover  of  the  brief,  denied,  but  ordered  that  no  costs  for  briefs  be  taxcfl 
in  the  cause' in  favor  of  defendant  in  error. 

Motion  to  strike  brief  of  defendant  in  error. 

P,  P.  Carroll,  in  propria  persona . 

C,  W.  Hartman,  for  defendant  in  error. 

By  the  Court.  We  are  disposed  to  sustain  the  points  made  by  the 
plaintiff  in  error,  so  far  as  to  hold  that  there  has  been  a  non-compli- 
ance on  the  part  of  defendant  in  error  with  rules  8  and  9,  in  failing 
to  set  out  in  his  citations  the  names  of  volumes  and  titles  of  cases 
without  abbreviation,  and  to  place  the  title  of  the  cause  and  indorse- 
ments on  the  left  half  of  the  back  cover  of  the  brief.  But  no  show- 
ing by' affidavit,  as  was  necessary,  has  been  made  as  a  basis  for  the 
point  that  there  is  a  culpable  failure  to  specify  the  number  of  the 
edition  of  any  text-book  cited.  We  do  not  understand  the  rule  to  re- 
quire that  the  Christian  names  of  parties,  nor  the  names  of  all  parties, 
to  cases  cited  should  be  set  out. 

It  s^ems  to  us  that  to  strike  the  faulty  brief  from  the  files  would, 
in  this  instance,  be  too  heavy  a  penalty  to  visit  upon  the  offending 
party.  It  will  be  sufficient  to  impose,  as  terms  for  allowing  the  briefs 
to  remain  on  file,  the  costs  of  the  briefs.  Accordingly,  we  shall  order 
that  DO  costs  for  briefs  shall  be  taxed  in  this  cause  in  favor  of  defend- 
ant in  error. 

WiNGARD  and  Turner,  JJ.,  concur. 
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(2  Wash.  T.  417) 

Wilt,  Guardian,  etc.,  v.  Buohtbl. 

Filed  August  4, 1885. 
ISpbcipic  Perpormancb — Statute  op  Lijcitattons.   . 

Carrolly  Ten  Eyck  d  Root,  for  plaintiffs  in  error. 

Merrill  d  Heald,  for  defendant  in  error. 

WiNGARD,  J.  This  was  a  civil  action  or  proceeding  to  enforce  speci- 
fic performance  under  chapter  52  of  the  Code.  The  complaint  or  peti- 
tion alleges  that  on  or  about  April  13,  1869,  L.  P.  Fuller  and  G.  P. 
Ferry  bound  themselves  by  an  instrument  in  writing  to  convey  cer- 
tain real  estate  in  this  territory  to  Joseph  Buchtel,  of  which  said  real 
estate  they  were  at  that  time  owners  in  common.  The  instrument, 
which  is  made  part  of  the  complaint,  is  substantially  as  follows : 

"Know  all  men  by  these  presents,  that  we,  L.  C.  Puller  and  C.  P.  Ferry, 
^re  held  and  firnily  bound  unto  Joseph  Buchtel,  of,  etc.,  in  the  full  penal  sum 
of  $400,  for  the  payment  of  which  we  bind  ouraelves  jointly  and  severally, 
our  heirs,  executors,  and  administrators.  The  condition  of  this  obligation  is 
such  that  whereas,  the  said  Fuller  and  Ferry  have  sold  unto  the  said  Buch- 
tel ten  acres  of  land  at  New  Tacoma,  in  the  county  of  Pierce,  W.  T. ;  and 
whereas,  the  said  Buchtel  has  paid  to  said  Fuller  &  Ferry,  for  said  land,  $100, 
and  agrees  to  pay  as  the  purchase  price  thereof  the  further  sum  of  $100,  if 
within  five  (5^  years  from  the  date  of  these  presents  a  railroad  company  shall 
permanently  locate  a  railroad  running  through  or  terminating  at  said  Ta- 
coma, which  sum  shall  become  due  and  payable  immediately  upon  such  loca- 
tion : 

"Now,  therefore,  if,  upon  the  payment  by  said  Buchtel  of  said  $100,  in  case 
of  the  permanent  location  of  a  railroad  as  aforesaid  within  the  time  afore- 
said, and  as  soon  as  such  location  is  made,  or  upon  such  payment  at  any  time 
prior  to  such  location,  or  the  expiration  of  said  time,  or,  in  case  there  shall  be 
no  such  location  of  a  railroad  as  aforesaid  within  said  period,  then,  on  de- 
mand of  said  Buchtel,  without  further  payment,  the  said  Fuller  and  Ferry 
shall  make,  and  cause  to  be  made,  executed,  and  delivered  to  said  BUchtel,  his 
iieirs,  executors,  administrators,  and  assigns,  a  good  and  sufficient  convey- 
ance of  said  lot  of  land  near  Tacoma,  aforesaid,  in  fee-simple,  free  from  in- 
cumbrances, and  with  the  usual  covenants  of  warranty,  then  this  obligation 
to  be  void;  otherwise,  to  be  and  remain  in  full  force  and  virtue  in  law  and 
equity." 

The  complaint  further  alleges  that  said  Buchtel  has  performed  all 
the  conditions  required  of  him ;  that  he  paid  to  said  Ferry  the  further 
sum  of  $100  on  or  about  August  7,  1877;  that  after  making  said 
instrument,  and  before  making  a  conveyance,  the  said  Fuller  removed 
from  Washington  Territory,  and  died  in  the  state  of  Virginia ;  that 
on  the  ninth  day  of  August,  1877,  in  accordance  with  the  terms  of 
the  instrument  aforesaid,  the  said  Ferry  made  a  deed  of  all  his  in- 
terest to  said  Buchtel,  but  that  the  said  Fuller,  his  heirs,  executory, 
or  administrators,  have  not  made,  or  caused  to  be  made,  any  deed  as 
required  to  said  Buchtel. 

The  plaintiffs  in  error  demurred  to  this  complaint  generally  and 
specifically.  The  court  overruled  the  demurrer,  and  the  judgment 
overruling  the  demurrer  is  assigned  as  error. 
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It  is  patent  upon  this  complaint  that  the  action  is  barred  by  the 
statute  of  limitations.  The  bond  or  instrument  was  executed  April, 
18,  1869.  No  demand  is  alleged  to  have  been  made.  The  second 
$100  was  paid  August  7,  1877«  and  suit  was  not  commenced  nntfl 
April  18,  1884. 

Let  the  judgment  of  the  court  below  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Qbxene,  C.  J.,  and  Turner,  J.,  concur. 

(2  Wash.  T.  360)  — — 

Parker  and  another  v.  Denny/ 

FUed  July  23, 1885. 

i:  Practice— AppEAir-NoTicE. 

Where  an  appeal  is  prosecuted,  notice  to  all  necessary  parties,  both  of  the  In- 
tention  to  appeal  and  of  the  appeal  actually  prosecuted,  is  necessary  to  confer 
Jurisdiction. 
X  Same— Tranbcrift— Certificate. 

Transcript  on  appeal  must  contain  whole  of  the  eTidence  in  the  case,  and  be 
certitied  as  provided  by  section  451  of  the  Code. 

A.  E.  Isham,  for  appellants,  Hollen  Parker  and  another. 

Alien  d  Thompaon,  for  appellee,  Timothy  P.  Denny. 

Greene,  C.  J.  This  is  a  motion  to  dismiss  the  appeal.  The  cause 
was  brought  here  nnder  the  appellatory  provisions  of  the  Code,  by 
the  appellant  Hollen  Parker.  Two  grounds  for  dismissal  are  urged: 
(1)  That  no  notice  of  appeal,  as  required  by  section  454  of  the  Code, 
was  ever  served  on  John  F.  Boyer;  (2)  that  there  is  nothing  in  the 
transcript  to  certify  to  this  court  that  it  has  before  it  the  whole  of 
the  evidence. 

Both  points  we  deem  well  taken.  It  was  necessary  and  jurisdic« 
tional,  for  instituting  this  appeal,  to  make  Boyer  a  party  to  it.  Code, 
§§  454,  456, 458 ;  >Owing$  v.  Kificannon,  7  Pet.  399.  But  he  could  only 
be  made  a  party  by  a  voluntary  joinder  or  appearance,  or  in  the 
compulsory  mode  provided  by  statute.  He  has  not  appeared.  A 
notice  of  intention  to  appeal  was  served  on  him,  but  no  notice  of  the 
appeal  actually  prosecuted  was  ever  given.     He  is  not  in  court. 

As  to  the  other  point,  this  court,  following  the  case  of  Coleman  t. 
Yesler^  1  Wash.  T.  591,  has  several  times  decided  that  the  whole  of 
the  evidence  should  be  certified  in  an  appeal  case.  This  court  must 
nave  the  cause  in  its  entirety  before  it  in  order  to  proceed.  Section 
451  of  the  Code  prescribes  the  form  of  certificate,  and  no  certificate 
but  the  statutory  one  will  avail.  We  cannot  get  jurisdiction  by  stip- 
ulation or  estoppel  or  waiver.  No  statutory  certificate  is  here.  The 
motion  is  granted. 

HoYT  and  Turner,  JJ.,  concur. 

'Bee  2  Pac.  Rep.  851,  and  7  Sup.  a.  Rep.  707. 
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(2  Wash.  T.  439) 

Parkbr  V.  D* Acres  and  others. 

Filed  August  4,  1885. 

Real  Ebtatk — Moktqagk--Foreclo8Uke— Equity  of  Re drmptton— Statute  of 
Limitations. 

Under  section  33  of  the  practice  act  of  1873  there  is  no  equity  of  redemption 
in  lands  sold  on  foreclosure  of  mortgage.  In  this  case  it  was  also  held  that  the 
statute  of  limitations  intervened. 

A.  E.  lehum,  for  appellant,  HoUen  Parker, 

AUen,  Thompson  dt  Crowletj  and  J5.  L,  d  J.  L,  Sharpstein,  for  appel* 
lees,  George  D'Acres  and  others. 

Turner,  J.  This  is  a  snit  in  equity,  brought  by  the  appellant,  as 
plaintiff,  in  the  lower  court  to  redeem  property  sold  under  a  decree 
of  the  district  court  foreclosing  a  mortgage.  The  complaint  alleges, 
in  substance,  that  on  the  twenty-eighth  day  of  December,  1874,  and 
ever  since,  the  appellant  was  the  owner  in  fee  of  the  property  de- 
scribed in  the  complaint;  that  on  the  second  day  of  January,  1875, 
said  property  was  sold  by  the  sheriff  at  public  auction,  under  and  by 
virtue  of  the  decree  of  foreclosure,  and  that  the  same,  in  separate 
lots,  was  bought  at  said  sale  by  the  respective  defendants,  the  com- 
plaint describing  the  particular  part  or  parcel  purchased  by  each  de- 
fendant; that  afterwards,  and  before  the  expiration  of  six  months 
from  the  confirmation  of  said  sale,  the  plaintiff,  after  giving  the  de- 
fendants due  and  legal  notice  that  he  would  apply  to  redeem  said 
property,  tendered  to  the  sheriff  of  Walla  Walla  county,  in  his  office, 
during  office  hours,  the  amount  of  money  necessary  to  redeem  the 
same;  that  the  said  sheriff  refused  to  receive  the  money  so  tendered, 
or  to  recognize  the  right  of  appellant  to  redeem  said  land,  and  that 
the  appellant  now  brings  into  court  and  deposits  with  the  clerk  the 
amount  of  money  so  tendered  to  the  sheriff;  that  the  defendants 
wrongfully  and  unlawfully,  on  the  second  day  of  January,  1875,  sev- 
erally entered  upon  the  premises  purchased  by  them  at  the  mortgage 
sale,  and  have  ever  since  and  now  hold  the  same;  that  by  reason  of 
the  wrongful  refusal  to  permit  appellant  to  redeem,  and  the  unlawful 
deprivation  of  his  possession  by  the  defendants,  he  has  been  damaged 
in  rents,  issues,  profits,  etc. ;  that  the  defendants  each  hold  deeds  to 
the  property  purchased  by  them  at  the  mortgage  sale  made  to  them 
by  the  sheriff  of  Walla  Walla  county,  which  deeds  are  of  record,  and 
are  fraudulent  and  void. 

The  complaint  prays  that  the  deeds  executed  to  the  defendants  by 
the  sheriff  be  declared  null  and  void;  that  the  sheriff,  as  a  commis- 
sioner of  the  district  court,  be  required  to  make  and  deliver  to  plain- 
tiff a  good  and  sufficient  deed  to  said  property,  and  that  plaintiff  be 
let  into  possession  of  the  same;  that  plaintiff  have  and  recover  dam- 
ages for  the  unlawful  detention  of  the  possession  of  the  property  and 
for  general  relief. 

The  defendants  demurred  to  the  complaint  because  (1)  it  does 
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not  state  facts  sufficient  to  constitute  a  cause  of  action;  (2)  several 
causes  of  action  have  been  improperly  united  in  the  complaint.  The 
lower  court  sustained  the  demurrer,  and,  the  plaintiff  declining  to 
amend  his  complaint,  brings  the  cause  to  this  court  by  appeal. 

The  appellant  bases  his  right  to  redeem  the  property  upon  the 
provisions  of  the  civil  practice  act  of  1873,  c.  33,  which  governed 
his  rights  at  the  time  of  the  mortgage  sale,  and  of  the  offer  to  re- 
deem. This  chapter  is  substantially  the  same  as  chapter  34  of  the 
Code  of  1881,  except  that  section  379  of  the  Code  is  not  found  in 
the  law  of  1873.  The  exclusion  of  the  right  to  redeem  from  mort- 
gage sales  is  made  plain  and  unmistakable  in  the  Code  of  1881  by 
the  addition  of  the  last-named  section.  We  think  the  same  conclu- 
sion must  be  reached  upon  a  consideration  of  the  law  of  1873,  not- 
withstanding the  absence  of  a  provision  analogous  to  that  contained 
in  section  379.  Chapter  33  of  the  act  of  1873  deals  entirely  with  exe- 
cutions at  law,  and  the  right  to  redeem,  granted  by  sections  364,  365, 
and  366  of  that  act,  does  not  in  terms,  or  by  fair  implication,  extend 
to  property  sold  in  any  other  manner.  The  act  explicitly  defines 
what  an  execution  shall  be.  Sections  321-323.  This  execution  is  en- 
tirely different  from  the  order  of  sale  issued  by  the  clerk  upon  a 
decree  of  foreclosure.     Section  565. 

The  conclusion  that  property  sold  under  the  decree  of  the  district 
court  to  satisfy  a  mortgage  is  not  subject  to  redemption  under  the  act 
of  1873,  is  enforced  by  a  consideration  of  the  nature  of  mortgages 
under  our  system,  and  of  the  effect  of  our  foreclosure  proceeding.  A 
mortgage  of  real  property  in  this  territory  does  no  more  than  create 
a  lien.  In  the  apt  language  of  a  learned  author:  "The  debt  is  the 
principal  fact,  and  the  mortgage  is  wholly  incidental  or  collateral 
thereto,  and  intended  to  secure  its  payment.  The  right  or  interest 
of  the  mortgagee,  from  being  a  legal  estate,  is  changed  into  an  equi- 
table right,  enforceable  by  an  equitable  proceeding.  It  is,  for  all  pur- 
poses and  under  all  circumstances,  personal  assets.  It  may  be  as- 
signed, and  passes  to  the  mortgagee's  personal  representatives  on  his 
death.  *  *  •♦  The  mortgagee's  interest  being  a  mere  lien,  it  is 
wholly  destroyed,  and  the  mortgagor's  estate  is  left  free  and  unin- 
cumbered by  a  payment  of  the  debt  secured  by  it  at  any  time  before 
the  premises  are  actually  sold  under  a  decree  of  foreclosure."  Pom. 
Eq.  Jur.  §  1188. 

.  The  proceeding  to  foreclose  such  a  mortgage  is  entirely  different 
from  that  to  foreclose  the  equity  of  redemption,  which,  to  meet  the 
hardships  of  the  common-law  conception  of  a  mortgage,  was  the  crea- 
tion of  the  courts  of  equity.  Under  our  theory  of  a  mortgage  there 
is  no  such  thing  as  an  equity  of  redemption  in  the  mortgagor.  The 
legal  title  has  never  passed  from  him.  The  equity  is  in  the  mort- 
gagee, and  consists  in  his  right  to  have  the  mortgaged  property  sold 
to  secure  the  payment  of  the  mortgage  debt.  This  being  so,  a  pro- 
vision which  permitted  property  sold  under  a  decree  of  foreclosure  to 
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be  redeemed  irom  the  purchaser  by  the  mortgagor  within  six  months, 
would  diminish  the  security  which  the  mortgagee  has  by  the  terms 
of  the  mortgage  for  the  payment  of  his  debt.  Property  sold  free  from 
the  right  to  redeem  would  ordinarily  bring  a  better  price  than  prop- 
erty sold  subject  to  the  right  to  redeem.  It  is  not  to  be  supposed 
that  it  was  the  intention  of  the  law  to  alter  the  contract  which  the 
parties  have  made  for  themselves,  and  to  impose  an  onerous  condi- 
tion upon  one  of  them  not  provided  in  the  contract,  unless  the  lan- 
guage of  the  law  is  plain  and  conclusive.  When  the  security  is  ample, 
no  doubt  a  court  of  equity,  by  virtue  of  its  inherent  equitable  power, 
may  impose,  as  a  condition  of  sale,  the  right  of  the  mortgagor  to  re- 
deem upon  proper  conditions  within  a  certain  time.  But  in  the  ab- 
sence of  any  such  condition  in  the  decree  of  foreclosure  the  sale  is 
absolute.  The  decree  need  not  bar  the  equity  of  redemption,  because 
there  is  no  such  thing.  Whether  or  not  it  shall  affirmatively  provide 
for  a  redemption  is  a  matter  for  the  conscience  of  the  chancellor  upon 
a  view  of  the  facts  of  the  case. 

This  view  of  the  law  is  conclusive  of  this  cause.  The  demurrer  to 
the  complaint  was  rightfully  sustained. 

The  demurrer  was  properly  sustained  upon  another  ground.  The 
cause  of  action,  if  any  were  in  the  plaintiff,  accrued  in  the  year  1875. 
The  complaint  in  this  case  was  not  filed  until  May  15,  1884.  The 
limitation  for  such  an  action  is  that  provided  by  section  33  of  the 
Code,  and  is  two  years,  Hubbell  v.  Sibley ^  60  N.  Y.  468;  Miner  v. 
Beekman,  50  N.  T.  337. 

The  judgment  of  the  court  below  is  affirmed. 

Greene^  0.  J.«  and  Hoyt,  J.,  concur. 


(2  Wash,  T.  461) 

Page  t;.  Rodney. 

Filed  August  4, 1885. 

Practice— Jury  Trtal—Appeal— New  Trial. 

The  jury  are  the  exclusive  Judges  of  the  evidence,  and  only  where  there  is 
an  abuse  of  discretion  on  part  of  court  below,  or  a  great  pruponderance  of  evi- 
dence against  the  verdict,  will  the  supreme  court  interfere. 

Elwood  Evans,  for  plaintiff  in  error. 

J.  Af.  Ashton,  for  defendant  in  error. 

Wingard,  J.  This  is  a  suit  at  law,  in  which  the  plaintiff  in  error, 
who  was  defendant  below,  seeks  to  reverse  a  ji^dgment  of  the  district 
court,  and  secure  a  new  trial.  The  substantial  error  complained  of 
is  overruling  the  motion  of  plaintiff  in  error  for  a  new  trial,  upon 
causes  in  said  motion  alleged. 

Juries  are  the  exclusive  judges  of  the  facts  adduced  in  evidence  be- 
fore them  at  the  trial ;  and,  while  judges  before  whom  a  cause  is  tried 
would  sometimes  return  a  different  verdict  from  that  found  by  the  jury, 
were  it  their  province  to  do  so,  it  is  no  abuse  of  discretion  in  all  such 
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•cases  to  refuse  a  new  trial.  As  early  as  1855  this  court  held  that 
nothing  but  an  abuse  of  discretion  on  the  part  of  the  court,  or  a  great 
preponderance  of  evidence  against  the  verdict,  will  cause  tbis  court 
to  interfere,  {Gove  v.  Moses,  1  Wash.  T.  9,)  and  the  principle  of  this 
decision  has  since  been  adhered  to.  Phelps  v.  Steam-ship  City  of  Pan- 
ama, Id.  544,  570,  588;  State  of  Nevada  v.  Jones,  5  Nev.  415, 

The  record  in  this  case  discloses  a  conflict  of  evidence,  and  we 
cannot  say  that  the  court  erred  in  refusing  a  new  trial.  The  affidavit 
purporting  to  set  up  after-discovered  evidence  affords  no  grounds  for 
a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Greene,  C.  J.,  and  Turner,  J.,  concur. 


f2  Wash.  T.   347) 

BuDD  and  another  v.  Walla  Walla  Print.  &  Pub.  Co. 

Filed  July  24,  1885. 

1.  CoRPOKATioNs— Meeting  op  Trustees —  President  Acting  as  Secretary. 

The  person  who  presides  over  a  meeting  of  the  board  of  trustees  of  a  corpo- 
ration may  also  be  the  clerk  of  the  meeting.  • 

2.  Same— Kegularitt. 

To  be  valid,  a  meeting  of  the  board  of  trustees  must  be  a  stated  meeting,  or 
one  regularh'and  properly  called ;  and  when  the  meeting  is  not  a  stated  meet- 
ing, it  is  not  essential  that  proof  or  recital  of  notice  appear  on  the  face  of  the 
record  of  the  proceedings;  it  may  be  shown  aliunde. 

3.  Same— Trustee  may  Contract  with.  ^ 

In  the  absence  of  any  statute  prohibiting,  a  trustee  may  legally  contract 
with  the  corporation  through  its  proper  officers,  if  he  does  so  openly  and  fairly. 

B.  L.  d  J,  L.  Sharpstein,  for  appellants,  J.  E.  Budd  and  another. 

A,  E  Isham,  for  appellee,  Walla  Walla  Printing  &  Publishing  Co. 

Greene,  C.  J.  According  to  the  transcript,  the  cause  now  before 
us  for  review  was  begun  bv  appellants  in  the  district  court  on  the 
twenty- sixth  of  May,  1883,  to  recover  from  appellee,  which  is  a  cor- 
poration, the  amount  of  a  warrant  issued  by  the  corporation  through 
its  president  on  the  twenty-eighth  of  April,  1883,  and  payable  to  ap- 
pellants or  their  order.  For  payment,  the  warrant  was  on  the  day 
of  its  issue  presented  to  the  treasurer  of  defendant,  and  by  him  ac- 
cepted, but  owing  to  lack  of  funds  not  paid.  Refusal  to  pay  occa- 
sioned the  suit. 

It  appears  from  an  allegation  of  the  answer,  undenied  by  the  reply, 
that  at,  and  for  a  long  time  before,  the  issuance  of  the  warrant  the 
affairs  of  the  corporation  were  managed  by  a  board  of  five  trustees, 
of  whom  one  of  the  plaintiffs  was  one. 

Eventually  the  cause  came  to  trial  upon  issues  duly  framed  as  to 
whether  or  not  the  corporation  issued  the  warrant,  and  whether  the 
warrant  was  not,  as  against  the  defendant,  fraudulent  and  void. 
Nothing  is  alleged  in  the  pleadings  as  to  any  ratification  of  the  war- 
rant.    Defendant's  by-laws  and  the  warrant  were  offered  in  evidence 


Digitized  by 


Google 


Wash.  T.]  BUDD  V.  WALLA   WALLA  PRINT,  A  PUB.  CO,  897 

on  the  trial  by  plafntiffs,  and  were  without  objection  admitted.  On 
admission  of  these,  plaintiffs  next  offered  the  proceedings  of  a  meet- 
ing of  the  trustees  held  on  the  twenty-third  of  April,  1883,  which  pro- 
ceedings included  a  resolution  then  passed  by  the  board,  and  purport- 
ing to  authorize  the  issuance  of  the  warrant.  From  the  face  of  the 
proposed  evidence  it  was  apparent  that  the  same  person  acted  both 
as  president  and  as  secretary  of  the  meeting;  that  four  of  the  five 
trustees  were  present;  that  the  resolution  passed  unanimously;  and 
that  the  plaintiff  trustee  was  present  and  voted  for  its  passage;  but 
there  was  nothing  to  show  that  the  meeting  was  a  stated  meeting,  or 
was  called  pursuant  to  any  notice. 

To  the  admission  of  this  evidence  defendant  objected,  (1)  because 
the  president  acted  also  as  secretary  of  the  meeting;  (2)  because 
the  plaintiff  trustee  was  present  and  voting;  and  (3)  because  no  no- 
tice  of  the  meeting  appeared. 

Holding  with  the  defendant  as  to  one  or  more  of  the  points  made, 
the  judge  sustained  the  objection  and  excluded  the  evidence.  Ex- 
ception was  duly  taken  by  plaintiffs  and  allowed  by  the  court.  With- 
out tendering  more  evidence,  plaintiffs  then  rested.  On  this,  the 
court,  at  defendant's  request,  instructed  the  jury  that  the  warrant  was 
void  for  the  reason  that  one  of  the  plaintiffs  was  a  trustee  when  it 
was  issued,  and  could  not  contract  with  himself.  Beasoning  thus, 
the  court  proceeded  further  to  instruct  the  jury  to  find  for  the  de- 
fendant, to  which  instruction  and  the  other  instruction  plaintiffs 
duly  saved  exceptions.  Left  without  option,  the  jury,  of  course,  re- 
turned a  verdict  for  defendant,  and  this  verdict  the  plaintiff  in  vain 
endeavored  by  a  motion  for  new  trial  to  set  aside.  Defendant  fol- 
lowed up  his  verdict  by  taking  the  judgment,  from  which  the  plain- 
tiffs, under  the  act  of  18b3,  have  sued  this  appeal. 

In  view  of  these  occurrences  in  the  lower  court,  the  soundness  of 
the  judgment  is  conceded  to  depend  upon  the  correctness  of  the  rul- 
ing of  the  judge  upon  the  admissibility  of  the  evidence  offered  and 
rejected.  Simply  because  the  chairman  of  the  meeting  of  the  board 
of  trustees  acted  also  as  its  scribe  would,  in  our  opinion,  operate  to 
invalidate  neither  the  action  of  the  meeting  nor  the  minutes  of  that 
action  as  taken  down  and  recorded  by  him.  There  has  been  no  au- 
thority cited  bearing  on  the  point,  and  perhaps  there  is  none  that 
could  be. 

How  the  duty  of  mere  moderator  can  conflict  with  the  duty  of  mere 
clerk,  save  in  the  matter  of  dispatch  of  business, — ^a  matter  which 
must  be  determined  by  the  meeting  such  officers  serve, — or  how  the 
one  officer  can  be  a  check  upon  the  other,  is  not  easy  for  us  to  see. 
Every  assembly,  in  the  absence  of  its  regular  secretary,  must  decide 
for  itself  whether  its  minutes  shall  be  kept  by  a  person  other  than 
its  presiding  officer,  who  may  be  the  fittest  or  only  fit  person  present 
to  act  as  scribe.  Even  though  the  president  and  secretary  be  charged 
by  statute  with  incompatible  functions,  the  former  officer  would  not 
v.7p,nos.l8, 19—57 
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thereby  be  prevented,  in  the  absence  of  the  latter,  from  accepting 
and  discharging,  pro  tempore^  for  the  latter  a  function  not  incom- 
patible. No  force,  therefore,  we  think,  should  be  attributed  to  the 
first  ground  of  objection  to  the  proffered  evidence. 

Every  meeting  of  board  of  trustees,  to  be  valid,  must,  no  doubt, 
be  regular  meetings;  that  is  to  say,  cannot  be  valid  unless  they  be 
stated  meetings,  or  meetings  called  pursuant  to  authoritative  notice ; 
yet  it  does  not  follow  that,  where  the  meeting  is  not  a  stated  one, 
proof  or  recital  of  notice  must  appear  on  the  face  of  the  record  of 
proceedings.  Our  opinion  is  that  any  needed  proof  of  the  regularity 
of  the  meeting  might  be  supplied  aliunde,  and  that  until  the  contrary 
appeared  the  proceedings  would  be  presumed  regular.  Bank  of  U, 
S.  V.  Dandridge,  12  Wheat.  64;  Railway  Co.  v.  McCarthy,  96  U.  S. 
258;  Gelpcke  v.  City  of  Dubuque,  1  Wall.  221. 

From  these  points,  therefore,  we  pass  to  the  main  questions,  whether 
the  simple  fact  of  the  plaintiff  being  trustee,  or  the  more  complex 
fact  of  his  presence  and  action  at  the  meeting,  would  render  the  ap- 
parent corporate  action  void.  Giving  his  vote  was  a  formal,  but  not 
a  substantial,  participation  in  the  doings  of  the  board.  On  the  busi- 
ness in  hand  he  had  no  power  to  pass,  and  therefore  his  seeming  ex- 
ercise of  power  cannot  be  considered  as  real  or  effective.  Doubtless, 
in  the  absence  of  statute  to  the  contrary,  the  corporation  could  con- 
tract with  him,  for  its  interest  might  lie  that  way.  Admitting  this, 
it  would  seem  to  follow  that  he  could  treat  with  the  corporation 
through  its  proper  business  functionaries,  the  trustees  other  than  him- 
self, doing  it  in  a  fair  and  open-handed  manner,  and  he  could  appear 
before  them  in  his  own  interest,  and  in  good  faith  press  them  to  com- 
ply with  his  desires  or  necessities.  More  than  this,  we  are  not  at 
liberty  to  presume  that  the  plaintiff  trustee  did.  Every  case  may, 
indeed,  suggest  suspicion  of  fraud,  and  in  a  particular  case  fraud  may 
perhaps  be  establishable  by  proof;  but  a  court  will  always  regard  a 
transaction  as  honest  until,  by  competent  evidence,  it  is  shown  to  be 
otherwise.  No  evidence  sufficient  to  prove  fraud  got  before  the  court 
on  the  trial  of  this  cause,  and,  even  if  it  had,  the  office  of  passing  upon 
its  sufficiency  would  have  fallen  to  the  jury. 

As  to  these  main  questions  the  authorities  are  somewhat  divergent, 
but  the  weight  of  them  and  the  better  reason  accord  with  our  views. 
Most  of  the  decisions  that  seem  to  favor  a  contrary  doctrine  are  con- 
trolled by  statutory  provisions,  or  are  based  upon  circumstances  dis- 
playing actual  or  constructive  fraud.  Enough  books  to  show  the  rea- 
soning and  attitude  of  the  courts  in  the  premises  are  cited  when  we 
name  the  following:  Ang.  &  A.  Corp.  (8th  Ed.)  §  233  and  citations; 
Rolling  Stock  Co.  v.  Railroad  Co,  34  Ohio  St.  450;  Hallam  v.  In- 
dianola  H,  Co.  56  Iowa,  178;  S.  C.  9  N.  W.  Kep.  Ill;  Neall  v.  HiU, 
16  Gal.  146;  Smith  v.  Skeary,  47  Conn.  47;  Duncomb  v.  New  York, 
H.  dt  N.  R.  Co.  88  N.  Y.  1 ;  Leavitt  v.  Oxford  d  O.  S.  Min.  Co.  1  Pao. 
Eep.  i356 ;  Sutter  St.  R.  Co.  v.  Baum,  4t  Pac.  Rep.  916;  Twin-Lick  0. 
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Co.  V.  Marbury,  91  U.  S.  687;  Pneumatic  Gas  Co.  v.  Berry,  113  U. 
S.  322;  8.  C.  5  Sup.  Ct.  Rep.  525. 

Nothing  remains  but  to  add  that  the  judgment  of  the  district  court 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

HoYT  and  Turner,  JJ.,  concur. 


(2;  Wash.  T.  4S5) 

Lemon  and  another  v.  Waterman  and  another. 

Filed  August  4,  1885. 

1.  Husband  and  Wipe— Exemption— Statutory  Construction. 

Under  section  252  of  tlie  civil  practice  act  of  1854,  the  interest  of  the  hus- 
band in  the  separate  estate  of  a  married  woman  was  held  free  from  execution 
to  pay  husband's  debts.  Sections  3, 4,  and  5  of  the  act  of  1869  affect  only  such 
property  as  the  wife  has  acquired  since  the  passage  of  that  act. 

2.  IteAii  Estate — Cloud  upon  Title — Pkacticb. 

Complaint  considered,  and  held  sutticient. 

C.  W,  Hartmarij  for  appellants,  William  Lemon  and  another. 

McNaughty  Ferry,  McNaught  dt  Mitchell,  for  appellees,  S.  Waterman 
and  another. 

Turner,  J.  This  is  a  suit  in  equity  to  remove  a  cloud  from  the 
title  to  certain  real  property  in  the  city  of  Olympia,  described  in  the 
complaint.  It  was  heard  in  the  court  below  upon  the  pleadings  and 
the  evidence,  and  after  hearing  the  judgment  was  that  the  complaint 
be  dismissed.     The  plaintiff  prosecutes  an  appeal  to  this  court. 

The  principal  question  for  our  determination  arises  upon  the  find- 
ings of  the  court  below,  and  it  is  unnecessary  to  notice  the  pleadings 
except  in  a  particular  to  be  hereafter  mentioned.  Some  question  is 
made  by  the  appellees  as  to  some  of  the  findings  of  fact,  but  after  a 
careful  scrutiny  of  the  evidence  we  think  the  findings  substantially 
correct. 

The  second  and  third  findings  were  in  substance  as  follows: 

(2)  That  on  the  second  day  of  February,  1867,  Philip  D.  Moore  and  Phoebe 
H.  Moore  were  husband  and  wife;  that  on  said  day  Phoebe  H.  Moore  received 
from  William  Cook  and  wife  a  deed  or  conveyance  to  a  lot  or  tract  of  land 
which  included  the  property  described  in  the  complaint,  which  tract  of  land 
then  became  the  separate  estate  of  said  Phoebe  H.  Moore. 

(3)  That  on  the  eighteenth  and  twenty-seventh  days  of  December,  1883, 
by  good  and  suflScient  conveyance,  the  property  described  in  the  complaint 
was  conveyed  to  the  plaintiffs  by  said  Philip  D.  Moore  and  said  Phoebe  H. 
Moore. 

The  fourth  finding,  to  which  the  foregoing  are  but  explanatory,  and 
upon  which  the  question  in  the  case  arises,  was  as  follows : 

"That  said  Phoebe  H.  Moore  was,  on  the  twenty-fourth  day  of  April,  1876, 
the  wife  of  Philip  D.Moore,  and  had  not,  nor  has  ever,  caused  to  be  recorded, 
as  required  by  law,  an  inventory  of  her  separate  estate,  including  the  lots  and 
lauds  hereinbefore  described,  in  the  office  of  the  auditor  of  Thurston  county, 
and  on  said  day  the  said  sheriff  of  Thurston  county,  Washington  Territory, 
sold  all  the  right,  title,  and  interest  of  Philip  D.  Moore  in  said  lands  to  de- 
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fendants  herein,  tinder  and  by  virtue  of  an  execution  upon  a  judgment  against 
said  Philip  D.  Moore  upon  a  debt  conti-acted  by  said  Philip  D.  Moore  in  the 
year  1874.  That  thereafter  said  sheriff  duly  executed  a  deed  of  said  interest 
to  defendants,  who  had  caused  the  same  to  be  recorded  in  the  office  of  the 
county  auditor  of  said  Thurston  county,  at  pages  184  and  185  of  volame  13, 
Deeds.  That  said  lands,  at  the  commencement  of  this  action,  were  vacant 
and  unoccupied,  and  the  said  deed  now  remains  of  record  in  said  office,  and 
is  regular  in  form  upon  its  face,  and  the  defendants  are  the  owners  of  an  es- 
tate in  the  said  lands  by  virtue  of  the  said  sheriff's  sale  and  deed." 

Under  the  common  law,  which  regulated  the  subject  in  this  terri* 
tory  at  the  time  Phoebe  H.  Moore  acquired  the  lands  in  controversy, 
her  husband  was  vested  with  a  freehold  estate  in  the  lands  for  their 
joint  lives,  and,  upon  the  birth  of  a  child  doiring  coverture,  with  a 
freehold  estate  for  his  own  life.  This  estate  might  be  levied  on  and 
sold  on  execution  at  the  common  law  for  the  husband's  debts.  Schon- 
ler,  Hush.  &  W.  §§  167,  168,  and  authorities  there  cited;  Starr  v. 
Hamiltoriy  Deady,  C.  G.  268.  But  at  the  time  this  property  was  con- 
veyed to  Mrs.  Moore  the  common  law,  as  stated  above,  had  been  mod- 
ified  by  statute  in  this  territory. 

In  the  civil  practice  act,  passed  April  28,  1854,  (Laws  Wash.  T. 
1854-1856,  p.  129,)  it  was  declared: 

'*Sec.  252.  All  real  and  personal  estate  to  which  any  married  woman  shall 
hereafter  become  entitled  to  in  her  own  right,  and  all  which  may  at  the  time 
of  her  marriage  belong  to  her,  and  all  the  issues,  rents,  and  profits  of  such 
real  estate,  shall  not  be  liable  to  attachment  for,  or  execution  upon,  auy  liabil- 
ity or  judgment  against  her  husband  so  long  as  she,  or  any  minor  heir  of  her 
body,  shall  be  living:  provided,  that  her  separate  property  shall  not  be  exempt 
from  attachment  or  execution  where  the  debts  were  owing  by  the  wife  pre- 
vious to  marriage,  or  may  have  been  contracted  for  her  benefit. " 

This  law  has  been  re-enacted  in  each  of  the  several  revisions  of  th' 
laws  of  this  territory,  and  may  now  be  found  as  section  341,  Code 
1881. 

It  is  insisted  by  the  appellants  that  this  provision  of  our  statntes 
was  intended  to  make  the  property  of  the  wife,  owned  or  acquired  by 
her  as  defined  by  the  statute,  her  separate  property,  as  that  term  was 
understood  at  common  law,  and  free  from  the  marital  rights  of  the 
husband.  A  somewhat  similar  provision  in  the  constitution  of  Ore* 
gon  has  been  given  this  meaning  by  the  supreme  court  of  Oregon. 
Brummet  v.  Weaver,  2  Or.  168.  This  construction  was  followed  and 
its  reasoning  elaborated  by  Deadt,  district  judge,  in  Starr  v.  HamU* 
ton,  Deady,  C.  C.  268. 

We  think,  however,  the  better  opinion  in  the  construction  of  our 
statute  is  that  it  creates  an  exemption  of  the  husband's  estate  in  the 
wife's  property  in  favor  of  the  wife.  The  provision  is  found  both  in 
the  civil  practice  act  of  1854  and  in  the  Code  of  1881,  in  the  chapter 
relating  to  exemptions,  and  under  the  title  "Exemptions."  It  does 
not  in  terms  do  more  than  create  an  exemption,  and  no  good  reason 
exists  for  extending  its  import  beyond  its  terms.  ^  An  exemption  of 
one  person's  property  in  favor  of  a  di^erent  person  is  an  anomaly, 


Digitized  by 


Google 


Wash.  T.]  LEMON  V.  WATERMAN.  901 

but  when  the  peculiar  estate  of  a  husband  at  common  law  in  prop- 
erty acquired  by  the  wife  is  considered,  and  the  reasons  of  the  law 
for  creating  such  estate,  the  exemption  will  be  seen  to  be  an  eminently 
just  one,  and  one  bearing  a  useful  and  perfectly  consistent  part  in  the 
scheme  of  the  law.  The  modification,  then,  in  the  common  law  made 
by  our  statutes,  at  the  time  of  the  acquisition  of  this  property  by  Mrs. 
Moore,  Tvas  to  exempt  the  estate  of  the  husband  therein  from  seizure 
and  sale  on  execution  for  the  husband's  debts. 

Did  the  fact,  as  found  by  the  court,  that  Mrs.  Moore  had  failed  to 
record  an  inventory  of  her  separate  estate  prior  to  the  levy  of  execu- 
tion by  the  sheriflF  upon  this  property,  divest  her  of  the  right  to  insist 
upon  this  exemption  ?  The  lower  court  so  found,  and  rendered  judg- 
ment accordiugly.  The  law  concerning  the  estate  of  the  husband  in 
the  wife's  property  remained  in  this  territory,  as  heretofore  stated, 
until,  the  passage  of  the  act  approved  December  2,  18B9,  entitled 
"An  act  defining  the  rights  of  husband  and  wife."  Laws  Wash.  T. 
1869-1871,  p.  318.  This  act  established  the  system  of  community 
property  between  husband  and  wife,  the  incidents  of  which  are  well 
known  to  the  bar  and  the  public.  It  is  hardly  necessary  to  say  that 
this  act,  whatever  its  terms,  did  not  operate  to  divest  the  estate  of 
either  the  husband  or  the  wife  in  property  held  by  them,  or  either  of 
them,  at  the  time  of  its  passage.  But  there  are  provisions  in  the  act 
which,  it  is  claimed,  have  the  effect  of  requiring  the  wife  to  do  cer- 
tain jibings,  if  she  would  insist  on  the  exemption  in  her  favor  made 
by  the  act  of  1854,  and  which  cuts  off  said  exemption  if  she  fail  to 
do  them.  Section  3  of  the  act  requires  the  wife  to  make  a  full  and 
complete  inventory  of  her  separate  property,  and  to  acknowledge  and 
record  said  inventory  in  a  manner  pointed  out  by  said  section.  Sec- 
tion 5  provides : 

"The  filing  of  any  such  inventory  in  the  auditor's  office  shall  be  notice  of 
the  title  of  the  wife;  and  all  property  belonging  to  her  included  in  the  inven- 
tory, as  well  as  any  money  in  specie  not  so  included,  shall  be  exempt  from 
seizure  on  execution  for  the  debts  of  the  husband,  and  she  shall  be  deemed  to 
liave  waived  i;he  exemption  from  such  seizure  on  execution  of  all  property 
belonging  to  her  not  included  in  any  such  inventory,  other  than  money  in 
specie." 

We  think  these  provisions  must  be  construed  as  having  reference 
only  to  property  to  be  affected  by  the  community  system  which  the 
act  of  the  legislature  brought  into  existence,  and  hence  as  having  no 
reference  to  property  held  by  the  wife  in  her  own  right  before  the 
passage  of  that  act.  The  system  was  not  a  new  or  untried  one.  It 
had  been  in  existence  for  many  years  in  California,  Texas,  and  Louis- 
iana. Its  weakness  and  its  strength  were  known.  The  right  of  hus- 
band and  wife  under  it,  and  of  creditors  of  one  or  both,  bad  been  dis- 
cussed and  determined  by  the  courts.  We  may  well  conclude  that 
the  provisions  of  the  systeni  in  question  were  intended  to  have  a  spe- 
cific application  to  property  to  be  affected  by  the  system,  if  we  can 
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find  a  useful  purpose  in  connection  with  that  system  to  which  they 
may  be  applied. 

It  is  settled  by  the  courts  in  construing  the  community  property 
law  that  property  acquired  by  the  wife  during  coverture,  the  title  to 
which  is  taken  in  her  name,  is  prima  facie  common  property,  and 
therefore  subject  to  the  husband's  community  debts.  This  presump- 
tion may  be  rebutted  by  the  wife,  who  may  show  the  true  nature  of 
her  title.  It  will  be  readily  seen  that  a  wide  door  is  thus  thrown  open 
for  fraud  upon  creditors,  to  say  nothing  of  the  field  left  for  future 
litigation  between  heirs,  devisees,  and  assignees,  claiming  adversely 
under  the  husband  or  wife.  Sections  3,  4,  and  5  of  this  act,  we  think, 
were  intended  to  close  this  door.  It  was  competent  for  the  legisla- 
ture, as  to  after-acquired  property,  to  give  full  effect  to  the  presump- 
tion that  such  property,  even  though  title  to  it  were  taken  in  the  name 
of  the  wife,  was  community  property,  unless  the  wife  gave  the  public 
notice  of  her  separate  title.  It  was  not  competent  for  the  legiedature 
to  attach  such  presumption  to  property  acquired  by  the  wife  before 
the  passage  of  the  act,  her  enjoyment  of  which,  with  all  the  incidents 
thereof  provided  by  law  at  the  time  of  its  acquisition,  is  preserved  by 
constitutional  guaranties.  Section  5  of  the  act  of  1869  cannot  be 
construed,  when  read  in  connection  with  the  other  provisions  of  that 
act,  as  a  mere  exemption  from  sale,  in  favor  of  the  wife,  of  the  estate 
of  the  husband  in  the  wife's  property,  as  in  the  act  of  1854.  The 
act  of  1869  destroys  that  estate.  Therefore,  if  said  act  has  a;retro- 
active  effect,  it  permits  the  wife's  property  to  be  sold  for  the  husband's 
debts. 

As  before  stated,  this  might  be  permitted  as  to  property  acquired 
by  the  wife  after  the  passage  of  the  act  of  1869,  and  not  inventoried 
by  her,  but  it  could  not  be  permitted  as  to  property  held  by  her  be- 
fore the  passage  of  that  act.  Our  conclusion  is  that  fuU  effect  must 
be  given  in  this  case  to  the  exemption  provided  by  the  act  of  1854, 
regardless  of  the  failure  of  the  wife  to  make  and  record  an  inventory 
of  her  property;  and  the  failure  upon  the  part  of  Mrs.  Phoebe  H.  Moore 
to  make  and  file  such  inventory,  as  found  by  the  court  below,  did  not 
bar  the  plaintiffs  from  the  relief  prayed  in  the  complaint.  The  de- 
fendants took  no  interest  in  the  lands  in  controversy  by  virtue  of  the 
conveyance  from  the  sheriff. 

The  appellees  insist,  however,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the  judgment 
of  dismissal  was  correct  on  that  ground.  The  complaint  sets  up  the 
sheriff's  deed  to  appellees,  alleges  that  the  same  is  a  cloud  upon  the 
plaintiff's  title,  and  prays  that  the  same  may  be  declared  void  and  of 
no  effect.  We  have  seen  that  the  appellees  took  no  interest  by  virtue 
of  the  sheriff's  deed,  and  that  the  same  was  null  and  void.  This 
being  so,  there  is  no  cloud  upon  the  plaintiff's  title,  according  to  the 
principles  of  equity,  and  the  complaint  fails  to  state  a  cause  of  action. 
8  Pom^  Eq.  Jur.  §  1399,  and  authorities  cited. 
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Appellants  rely  npon  section  5  5 1  of*  the  Code  as  enlarging  the  equity 
jurisdiction  in  such  cases.  That  section  provides,  among  other  things, 
that  when  "real  property  is  not  in  the  actual  possession  of  any  one, 
any  person,  or  private  or  municipal  corporation,  claiming  title  to  any 
real  property  under  a  patent  from  the  United  States,  or  during  his 
or  its  claim  of  title  to  such  real  property  under  a  patent  from  the  United 
States  for  such  real  estate,  may  maintain  a  civil  action  against  any 
person  or  persons,  corporation  or  association,  claiming  an  interest  in 
said  real  property,  or  any  part  thereof,  or  of  any  right  thereto  adverse 
to  him,  them,  or  it,  for  the  purpose  of  determining  such  claim,  estate, 
or  interest."  We  think  the  statute  must  be  given  the  effeqt  claimed 
for  it,  and  that  where  the  property  is  not  in  the  actual  possession  of 
any  one,  as  in  this  case,  the  jurisdiction  of  the  court  can  be  main- 
tained, notwithstanding  the  absolute  invalidity  of  the  claim  or  estate 
against  which  the  true  owner  is  moving.  In  this  case  the  complaint 
does  not  show  that  the  appellees  are  claiming  the  property  under  their 
void  conveyance.  The  evidence,  however,  shows  that  fact,  and  we 
think  the  appellants  should  now  be  permitted  to  amend  the  complaint 
to  correspond  with  the  evidence  in  this  respect. 

The  judgment  of  the  lower  court  is  reversed  and  the  cause  re- 
manded, with  directions  to  permit  an  amendment  of  the  complaint, 
and  to  then  proceed  to  judgment  in  accordance  with  this  opinion. 

Greene,  G.  J.,  and  Wikgard,  J.,  concur. 


(2  WaBh.  T.  433) 

Merchant  and  others  v.  Humeston  and  others. 
Filed  August  4,  1886. 

1.  Mechanic's  Lien— Notice— Statutory  Requisites. 

Where  the  notice  or  statement  of  the  demand  for  a  mechanic's  Hen  substi- 
tutes the  words  **over  and  above  all  credits  and  effects  *'  for  the  words  **  over 
and  above  all  credits  and  offsets"  mentioned  in  the  statute,  held  a  substantial 
compliance  with  the  statute: 

2.  Same— Deschiption— SuFPiciBNCT  of. 

The  notice  must  fully  and  specifically  set  out  the  labor  performed  and  ma- 
terial furnished  for  each  particular  building,  and  particularly  describe  the  lot 
or  tract  of  land  upon  which  such  building  was  erected  Where  seven  houses 
were  erected  upon  as  many  lotd  and  a  lien  claimed  upon  nil  and  each  of  them 
for  an  unpaid  balance,  without  setting  out  the  material  that  enters  into  each, 
particular  structure,  held  fatally  defective. 

A .  L.  Palmer,  for  plaintiff  in  error. 

Burkd  Haller  and  C.  H.  Hanford,  for  defendant  in  error. 

HoYT,  J.  This  action  was  brought  to  foreclose  four  certain  liens 
for  labor  done  and  materials  furnished  in  the  construction  of  seven 
houses,  situated  on  lots  5  and  6,  in  block  39,  in  Maynard's  plat,  in 
Seattle.  The  court  below  sustained  a  demurrer  to  the  complaint  on 
the  ground  that  the  notices  of  liens  set  out  therein  were,  and  each  of 
them  was,  insufficient  and  void,  and  the  plaintiff  has  brought  the 
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cause  here  by  appeal,  to  correct  the  ruling  of  the  court  on  said  de- 
murrer. 

The  appellees,  to  sustain  the  action  of  the  lower  court,  rely  upon 
two  specifications  of  the  insufficiency  of  said  lien  notice :  Firat^  that 
the  statement  of  the  demand  for  which  lien  is  claimed  is  not  suffi- 
cient, because  in  the  statement  thereof  the  lien  has  substituted  for 
the  words  "over  and  above  all  credits  and  offsets,"  mentioned  in  the 
statute,  the  words  "over  aod  above  all  credits  and  effects;"  but  we 
are  of  the  opinion  that  if  we  apply  the  liberal  rule  of  construction  in- 
voked by  the  legislature  as  to  this  lien  law,  we  can  either  substitute 
for  said  word  "effects,"  in  said  notice,  the  proper  word  "offsets,"  or 
that  the  expression  "over  and  above  all  credits, "  taken  in  connec* 
tion  with  the  other  allegations  of  these  notices,  is  a  substantial  com- 
pliance with  the  statute  without  the  addition  of  the  words  "or  offsets." 
We  therefore  think  that  this  statement  in  these  notices  was  sufficient. 
The  other  alleged  defect  in  these  notices  is  that  there  is  no  sufficient 
description  of  the  property  to  entitle  said  liens  to  be  enforced  as  against 
the  defendants  who  appeared  in  the  cause,  who  were  incumbrancers 
of  the  property  against  which  said  lienors  were  seeking  to  enforce 
their  liens. 

The  notices  were  not  exactly  alike,  and  if  we  find  any  of  them  suf- 
ficient the  demurrer  must  be  overruled.  We  will  therefore  investi- 
gate that  of  Ballard  &  Sox,  which  was  conceded  on  the  argument  to 
be  the  best  one  of  the  four.  This  notice  sets  out  that  they  furnished 
materials  used  in  the  construction  of  seven  certain  dwelling-houses 
situated  on  said  lots  5  and  6,  upon  which  there  was  due  and  un- 
paid the  sum  of  $79.56,  and  claims  a  lien  therefor  "in  the  proportion 
aforesaid,"  to- wit,  $12.74,  upon  each  of  the  seven  houses;  the  words 
"proportion  aforesaid"  having,  however,  nothing  in  the  notice  upon 
which  it  could  be  predicated,  unless  it  was  the  statement  that  the 
said  seven  houses  were  of  about  the  same  size.  And  there  is  no- 
where in  said  notice  an  allegation  that  of  the  materials  furnished 
$12.74  worth,  or  any  other  certain  amount,  went  into  any  particular 
one  of  said  houses,  excepting  a  repetition  towards  the  close  thereof  of 
the  words  "in  the  proportion  aforesaid."  And  we  do  not  think  this 
loose  statement  sufficient  to  show  that  of  the  said  materials  any  par- 
ticular amount  went  into  any  one  of  said  houses,  and  without  such 
an  allegation  there  is  no  foundation  for  the  claim  of  lien.  In  order 
to  make  said  lien  claim  of  $12.74  enforceable  against  any  or  each  of 
said  houses,  it  should,  at  least,  appear  by  direct  averment  that  that 
particular  amount  of  material  had  gone  into  the  particular  bouse  in 
question,  and  was  unpaid  for,  and  that  a  lien  was  claimed  therefor, 
and  should  further  contain  a  description  of  the  property  upon  which 
such  house  was  situated  sufficient  for  identification;  and  to  say  that 
a  particular  house  is  one  of  seven,  all  of  which  are  situated  on  two 
certain  lots,  is  no  designation  at  all  as  to  the  location  of  said  par- 
ticular house,  as  there  is  nothing  tending  even  to  show  as  to  which 
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of  said  two  lota  it  is  upon.  If  the  claimant  bad  set  out  in  his  notice 
that  he  famished  said  material  as  a  single  transaction  for  the  build- 
ing of  the  seven  houses,  and  that  they  were  all  built  as  substantially 
one  building,  and  claimed  a  lien  on  the  whole  thereof  for  his  entire 
claim,  a  different  question  would  have  been  presented;  but  he  saw  fit 
to  claim  seven  distinct  liens  of  $12.74  each,  and  in  order  to  sustain 
such  lien  on  any  one  house  there  must  be  such  direct  averments  as 
would  make  such  claim  good  if  it  stood  alone,  unconnected  with  the 
claims  against  the  other  houses.  Of  course  some  of  the  statements 
could  be  grouped,  but  it  must  clearly  appear  that  the  lien  for  the  sum 
of  $12.74:  claimed  upon  any  one  house  is  for  that  amount  of  unpaid- 
for  materials  used  in  the  construction  thereof,  and  said  notice  must 
further  Contain  a  definite  description  of  that  particular  house,  so  as 
to  identify  it,  not  only  with  all  the  others,  but  also  from  all  the 
others.  We  have  already  seen  that  the  most  liberal  construction  of 
this  notice  will  fail  to  make  of  any  averment  therein,  even  substan- 
tially, a  statement  of  these  necessary  facts.  It  follows  that  the  no** 
tices  were  void,  and  that  the  action  of  the  court  in  sustaining  the  de- 
murrer to  the  complaint  was  correct,  and  that  the  decree  rendered 
thereon  must  be  affirmed ;  and  it  is  so  ordered. 

WivGABD  and  Tubnbb,  JJ.,  concur. 
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SUPREME  COURT  OF  CALIFORNIA. 
(67  Cal.  444)  

Estate  of  Dalbymple,  Deceased.     (No.  8,872.) 
Filed  September  18, 1885. 

1.  Will— Contest,  Parties  to. 

In  a  contested  will  case,  the  contestants  are  the  plaintiffs,  iand  the  petitioners 
for  probate  the  defendants,  under  the  California  statute.  Code  Civil  Proc 
n  607,  1312. 

2.  Verdict— Conflict  of  Evidbncb. 

Where  there  is  a  conflict  of  evidence,  the  verdict  of  a  Jury  will  not  be  dis- 
turbed. 

3.  CoNTKST  OF  Will— Testator's  Mental  Condition,  Evidence  of.  , 

Where  insanity  of  testator  is  alleged,  and  the  disease  causing  hi»  insanity  was 
a  progressive  one,  a  witness  may  testify  as  to  the  condition  of  testator's  mind 
at  a  period  prior  to  the  execution  of  the  will. 

4.  Submission  of  Issues  to  Jury,  Waiver  of— Findings. 

Where,  on  the  contest  of  probate  of  a  will,  the  contestants  neglect  to  submit 
issues  to  the  jury,  they  waive  their  right  to  do  so,  and  it  then  becomes  the  duty 
of  the  court  to  find  on  such  issues. 

Gommissioners'  decision. 

Department  2.     Appeal  from  superior  court,  Marin  county. 

H.  D.  Oough  and  L.  Quint,  for  appellants. 

W.  H.  Tompkins  and  Flournoy,  Mhoon  d  Flournoy,  for  respondent. 

FooTE,  G.  The  tenth  and  eleventh  issues  allowed  to  be  tried  by  the 
jury  in  this,  a  case  of  the  contested  probate  of  a  will,  were  not  in 
themselves  improper,  under  the  rule  laid  down  in  the  Oharky  Case, 
57  Gal.  274.  The  contestants  claimed  those  issues  to  be  substan- 
tially a  repetition  of  the  seventh  and  eighth  tendered  by  them,  and 
allowed  by  the  court,  and  that  those  last,  wherein  the  jury  found 
against  them,  were  the  true  issues  upon  the  matters  to  which  they 
related.  If  this  be  true,  contestants  cauQot  complain,  since  the  find- 
ing of  the  jury  upon  those  issues  supports  pro  tanto  the  order  or  decree 
made  and  entered  by  the  court. 

There  can  be  no  reasonable  ground  to  doubt  that  sections  607, 
1312,  subd.  4,  Gode  Givil  Proc,  as  construed  in  Estate  of  Collins,  Myr. 
Frob.  73,  constituted  '*on  the  trial  the  contestants  plaintiffs,  and  the 
petitioner  defendant."  The  reason  there  given,  that  the  matter  is  en- 
tirely controlled  by  the  statute,  seems  to  be  conclusive.  The  court 
rightfully  said,  **a8  to  all  matters  involved  in  the  issues  raised  by  the 
contest,  the  contestant  is  plaintiff,  and  must  go  forward."  The  evi- 
dence submitted  to  the  jury  being  conflicting  upon  all  the  material 
issues,  their  verdict  should  be  upheld. 

Objection  is  urged  to  the  competency  of  the  testimony  of  various 
witnesses  for  the  proponent.  It  is  claimed  that,  not  being  experts, 
they  should  have  established  their  intimacy  with  the  testator,  and, 
before  being  permitted  to  testify  as  to  their  opinions  of  his  sanity  or 
insanity,  should  have  stated  the  reasons  therefor.  The  testimony 
as  delivered  by  the  witnesses  appears  to  have  made  evident  the  inti- 
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maoy  required,  and  to  have  included  the  reasons  for  their  opinions. 

The  objection  that  the  witnesses  testified  to  the  condition  of  mind 
of  the  testator  at  times  too  remote  from  that  of  the  execution  of  the 
will  is  not  tenable.  The  disease  causing  his  insanity  was  a  progress- 
ive one. 

The  court  committed  no  error  in  admitting  or  excluding  any  of  the 
evidence  offered.  Section  1870,  subd.  10,  Code  Civil.  Proc. ;  People 
V.  Sanford,  43  Cal.  33 ;  Estate  of  Toomes,  54  Cal.  509. 

The  law  as  contained  in  the  instructions  given  by  the  court  to  the 
jury,  and  allowed  to  go  to  them  as  requested  by  counsel,  is  properly 
stated.  The  modifications  of  instructions  made  were  correct,  as  was 
also  the  refusal  of  certain  of  them.  That  tribunal  seems  to  have  had 
in  view,  in  its  action  in  the  premises,  the  law  as  laid  dawn  in  the 
Gharky  Case,  57  Cal.  274,  and  Estate  of  Low,  Myr.  Prob.  147;  and 
applied  the  correct  principles  therein  stated  to  the  facts  of  the  case 
at  bar. 

There  was  no  question  of  marriage  involved  in  the  contention,  and 
the  jury  were  not  misled,  but  disabused  of  any  wrong  impression 
which  they  might  otherwise  have  bad  from  the  proposed  instruction 
asked  by  contestants  on  that  subject  and  refused  orally  in  their  pres- 
ence by  the  court,  aa  also  from  the  testimony  on  that  point  by  Mr. 
Gough. 

The  conduct  of  the  court  in  studiously  keeping  the  jury  upon  the 
beaten  track  as  to  the  issues  to  be  by  them  tried,  is  to  be  commended. 
Its  action  in  finally  making  and  entering  its  order  or  decree  without 
allowing  the  contestants,  at  the  time  proposed  by  them,  to  have  the 
issue  tried,  whether  or  not  the  death  of  the  testator  had  been  the  re- 
sult of  the  illness  under  which  he  suffered  at  the  time  of  the  execu- 
tion of  the  will,  was  proper.  The  testimony  was  ample  to  support 
the  finding  of  the  court  upon  that  point;  and  the  contestants,  by  not 
including  it  among  the  issues  they  first  submitted  to  the  jury,  and 
upon  which  the  jury  found,  waived  such  right,  and  it  then  became 
the  duty  cf  the  court  to  consider  the  evidence,  and  make  a  finding 
thereon.  The  province  of  the  court  and  jury  in  such  case  is  stated 
in  Estate  of  Collins,  supra: 

"The  theory  of  this  statute  seems  to  be  as  follows:  A  paper  is  offered  as 
a  will;  it  is  contested  on  anyone  or  more  of  the  statutory  grounds;  a  jury  is 
sworn  to  try  the  issues  raised  by  the  contest,  not  to  pass  upon  any  other  fact. 
Upon  those  issues  the  contestant  is  plaintiflF.  It  may  happen  that  a  contest 
is  raised  as  to  one  only  of  the  statutory  grounds;  lor  instance,  say  not  wit- 
nessed. That  issue  is  the  only  one  before  tlie  jury,  and  their  verdict  will  be 
conclusive  upon  it.  But  upon  the  rendering  of  the  verdict  upon  that  issue 
the  court  could  not  admit  the  will  to  probate.  The  court,  not  the  jury,  will 
hear  evidence  on  all  the  points  required  by  the  statute,  not  raised  by  the  con- 
test, and  admit  or  reject." 

The  o/der  of  the  court  admitting  the  will  to  probate  and  appoint- 
ing Peter  Alferitz  administrator,  etc.,  and  that  denying  a  ntsw  trial, 
ought  to  be  affirmed. 
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We  oonoar :     Beloheb,  C.  G.  ;  Seabls,  G. 

Bt  the  Goubt.     For  the  reasons  given  in  thd  foregoing  opinion 
the  orders  are  affirmed. 

($7  Cal.  296) 


Zellbbbach  V.  Allbnbbbo  and  others.     (No.  9,781.) 

Filed  August  17,  18S5. 

Judgments— When  Bet  Aside  fou  Fraud. 

Judgments  will  not  be  set  aside  on  the  ground  of  fraud,  unless  such  fraud 
was  practiced  in  the  very  act  of  obtaiuing  the  Judgment,  witiiout  any  default 
of  the  party  against  whom  the  judgment  was  rendered,  or  of  his  counsel. 

Department  2.     Appeal  from  superior  court,  Sierra  county. 

R.  H.  Taylor  and  T.  M.  Osment,  for  appellant. 

Jarboe  dt  Harrison,  for  respondents. 

Mybice,  J.  The  complaint  in  this  case  was  filed  to  set  aside,  on 
the  ground  of  fraud,  a  judgment  which  had  been  obtained  by  Allen- 
berg  and  Goldstein  against  Zellerbach.  In  the  court  below,  judgment 
on  demurrer  was  rendered  for  the  defendants.  The  case  as  presented 
by  the  plaintiff  herein,  why  the  judgment  in  the  former  case  should 
be  set  aside,  is  substantially  as  follows:  AUenberg  and  Goldstein 
commenced  an  action  against  Zellerbach  to  foreclose  a  mortgage  exe- 
cuted by  the  latter  to  AUenberg.  In  -the  complaint  in  that  case  it 
was  alleged  that  the  mortgage  was  given  to  secure  the  payment  of  a 
note  for  $50,000  atid  interest,  executed  by  Zellerbach  to  Goldstein,  an 
indebtedness  of  Zellerbach  to  AUenberg  of  $9,000  and  interest,  and 
advances  and  loans  to  be  made  by  AUenberg  to  Zellerbach.  It  was 
also  alleged  that  AUenberg  paid  out  $25,000  in  excess  of  issues,  in 
the  management  of  the  mortgaged  property.  The  mortgaged  prop- 
erty consisted  of  several  mines  and  ditches,  and  appurtenances,  em- 
bracing all  the  property  of  Zellerbach  in  the  county,  together  with 
30,000  shares  in  a  mining  company  and  IjOOO  shares  in  a  canal  com- 
pany. Zellerbach,  in  his  complaint  in  this  case,  avers  that  in  his 
answer  in  the  former  case  he  admitted  the  making  of  the  note  and 
the  indebtedness  to  Goldstein,  but  claimed  that  AUenberg  had  re- 
ceived $14,000  for  dividends  on  the  canal  company  stock  and  $1,500 
cash.  The  court,  in  that  action,  found  that  Zellerbach  was  indebted, 
on  the  obligations  alleged  in  the  complaint  therein,  in  the  sum  of 
$91,474.15,  and  that  AUenberg  had  paid  out  $11,251.41  in  the  man- 
agement of  the  property,  and  rendered  judgment  of  foreclosure  and 
sale.  The  plaintifiF,  Zellerbach,  then  proceeded  in  his  complaint  in 
this  action  to  aver  that  he  was  extensively  engaged  in  business; 
that  AUenberg  was  his  confidential  agent  and  manager  of  his  busi- 
ness, having  almost  exclusive  control  thereof;  that  AUenberg  repre- 
sented to  plaintiff  that  money  was  needed  to  carry  on  the  business, 
and  that  Goldstein  had  money  to  loan ;  that,  acting  solely  on  the  repre- 
sentations of  AUenberg,  he  drew  on  Goldstein  for  $30,000,  which  was 
paid;  that  AUenberg  handed  plaintiff  $7,853.15,  representing  it  to 
be  a  loan  from  Goldstein,  and  that  the  $50,000  note  was  given  for 
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these  sums  and  interest  thereon;  that  at  the  time  he  gave  the  note, 
and  Vfhen  the  decree  was  rendered  in  the  former  action,  he  behoved  he 
was  indebted  to  Goldstein  in  the  sum  named  in  the  note,  less  the 
credits  claimed,  but  that  since  the  date  of  that  decree  he  had  been 
informed  and  believed,  and  therefore  alleged,  on  information  and 
belief,  that  the  sums  supposed  by  him  to  have  been  loaned  to  him 
were,  in  fact,  moneys  which  Allenberg  had  abstracted  from  him  in 
the  management  of  the  business,  and  induced  (by  collusion  with  Gold- 
stein) plaintiff  to  believe  was  the  money  of  Goldstein,  and  was,  in 
truth,  the  property  of  plaintiff. 

It  will  be  observed  that  the  plaintiff  in  this  action  does  not  aver 
that  Allenberg  or  Goldstein,  by  any  act,  prevented  him  from  ascer- 
taining, before  he  executed  the  note,  the  true  condition  of  his  affairs; 
neither  does  he  aver  that  he  could  not,  with  the  ordinary  prudence  of 
a  business  man,  have  ascertained  such  condition.  For  aught  that  ap- 
pears he  might  have  examined  his  books  and  accounts  then ;  and  he 
might  have  examined  them  at  any  time  before  the  trial  of  the  former 
case. 

If  it  be  true  that  Allenberg  falsely  abstracted  the  plaintiff's  funds, 
and  by  collusion  with  Goldstein  loaned  them  to  plaintiff,  it  does  not 
appear  but  that  plaintiff  might,  with  reasonable  attention  to  his  bus- 
iness, have  ascertained  the  fact,  and  made  the  defense  in  the  former 
action.  It  is  not  enough  for  the  purposes  of  this  action  that  he  should 
have  been  ignorant  of  the  alleged  wrong  at  the  time  of  the  former 
trial.  That  ignorance  must  have  been  caused  by  the  acts  of  Allen- 
berg or  Goldstein,  or  by  his  own  misfortune  which  reasonable  pru- 
dence would  not  have  guarded  against.  He  does  not  aver  that  Al- 
lenberg had  the  entire  management  of  the  business,  or  that  ^he  made 
false  entries  in  the  books,  or  prevented  inquiry  or  examination;  nor 
does  he  aver  any  fact  tending. to  show  that  Allenberg  or  Goldstein 
prevented  him  from  making  a  defense,  nor  from  ascertaining  the  facts 
necessary  to  the  defense.  Where  a  judgment  is  attacked  and  sought 
to  be  set  aside  for  fraud,  the  '"fraud  must  have  been  practiced  in  the 
very  act  of  obtaining  the  judgment,  or  else  it  will  be  concluded  by 
the  judgment  at  law,  where  fraud  is  equally  a  defense  as  in  equity." 
2  Story,  Eq.  Jur.  1575. 

"The  rule  of  the  best  considered  and  more  recent  cases  upon  the 
subject  is  that  the  party  must  have  failed  in  obtaining  redress  in  the 
suit  at  law  by  the  fraud  of  the  opposite  party,  or  inevitable  accident 
or  mistake,  without  any  default  either  of  the  party  or  his  counsel."  2 
Story,  Eq.  Jur.  1574,  note;  French  v.  Oamer,  7  Port.  (Ala.)  549; 
Ede  V.  Hazen,  61  Cal.  360;  Weir  v.  Vail,  4  Pac.  Rep.  422;  V.  S.  v. 
Throckmorton,  98  U.  8.  6*1. 

We  think  the  judgment  of  the  court  below  in  this  case  is  correct; 
it  is  therefore  affirmed. 

We  concur:    Mobbison,  0.  J.;  Thornton,  J. 
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(67  Cal.  45S) 

Dalzell  v.  Supebior  Goubt  of  Ban  Benito  Go.     (No.  11,217.) 

FUed  September  23, 1885. 

L  NoTioB  of  Afpeaii— Proof  of  Sbryicb. 

Where  the  record  of  a  case  on  appeal  from  a  lustice'a  court  ia  silent  as  to  the 
service  of  the  notice  of  appeal,  the  fact  of  service  may  be  proved  by  affidavit; 
but  the  affidavit  must  show  that  all  the  requirements  of  the  law  to  effect  serv- 
ice were  complied  with. 

S.  BSRVICB  OF  I^OTICB  OF  AFPEAI^— SUFFIOIBNCT  OF. 

Under  the  California  statute  (Code  Civil  Proc.  f  1011)  service  of  a  notice  ol 
appeal  may  be  made  '*in  the  absence  of  the  attorney  from  his  office,  if  his  of- 
fice be  open,  by  leaving  the  notice  *  «  «  between  the  hours  of  8  a.  h.  and 
€  p.  M.  in  a  conspicuous  place  in  the  office;"  but  this  provision  is  not  suffi- 
ciently complied  with,  nor  is  the  service  sufficientlv  proved,  by  an  affidavit  of 
service  which  slates  that  the  notice  was  **  left  on  the  desk  of  said  attorney,  in 
the  front  room  of  his  law-office,  between  the  hours  of  8  a.  m.  and  6  p.  h.,  and 
that  there  was  no  person  in  said  front  room  of  said  office  at  the  time  said  no- 
tice of  appeal  was  left  there/'  as  the  absence  of  the  attorney  cannot  be  deduced 
from  the  fact  of  his  absence  from  the  front  room  of  his  office. 

t.   8aME— DeFBCTIYB  SbKVICE— J17RI8DIOTION^DI3MIS8AL. 

Service  of  notice  of  an  appeal  is  a  jurisdictional  fact ;  and  if  service  has  not 
been  made  within  statutory  time,  and  according  to  the  requirements  of  the  stat- 
ute, to  effect  service,  the  appellate  court  derives  from  the  notice  no  actual  ju- 
risdiction of  the  case,  and  the  appeal  is  dismismble  eoi  metQ  matu^  or  on  motion 
of  respondent,  for  want  of  jurisdiction. 

Department  1.     Application  for  writ  of  review. 

Montgomery  dt  Scott  and  N.  C.  Briggs,  for  petitioners. 

McCroskey  d  Hudner,  for  respondent. 

McKee,  J.  It  appears  from  the  allegations  of  the  petition  that 
the  superior  court  of  San  Benito  county,  upon  the  hearing  of  a  mo- 
tion to  dismiss  an  appeal  taken  from  a  judgment  rendered  by  a  jus- 
tice's court,  finding  that  there  was  no  service  of  the  notice  of  appeal 
to  give  the  court  actual  jurisdiction  of  the  case,  ordered  a  dismissal 
of  the  appeal;  and  it  is  contended  that  this  order  was  in  excess  oi 
the  jurisdiction  of  the  court,  and  void,  because  service  of  the  notice 
of  appeal  as  prescribed  by  law  was  substantially  proved  upon  the 
hearing  of  the  motion  to  dismiss.  The  papers  in  the  case  trans- 
mitted by  the  justice  to  the  superior  court  did  not  show  any  service 
whatever;  but,  pending  the  motion  made  to  dismiss  the  appeal  on 
that  ground,  appellant's  attorney  filed  an  affidavit  upon  which  it  was 
claimed  that  service  of  the  notice  of  appeal  had  been  made  upon  the 
attorney  of  the  adverse  party  during  his  absence  from  his  office. 
Where  the  record  of  a  case  on  appeal  from  justice's  court  is  silent  as 
to  service  of  the  notice  of  appeal,  the  fact  of  service  may  be  proved 
by  affidavit;  but  the  affidavit  must  show  that  all  the  requirements  of 
the  law  to  effect  service  were  complied  with.  Mendioea  v.  Orr^  16 
Gal.  368 ;  Doll  v.  Smith,  82  Gal.  476.  Service  is  effected  by  personal 
delivery  of  a  copy  of  the  notice  to  the  adverse  party  or  his  attorney; 
or  it  may  be  made  during  the  absence  of  the  attorney  from  his  office, 
if  the  oflSce  be  open,  by  leaving  the  notice  ♦  ♦  ♦  ^ith  his  clerk, 
or  other  person  in  charge  of  the  office;  or,  if  there  is  no  person  in 
the  office,  by  leaving  it,  between  the  hours  of  8  in  the  morning  and  6 
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in  the  afternoon,  in  a  conspicuous  place  in  the  office,  etc.  Sub.  1, 
§  1011,  Code  Civil  Proc. 

The  affidavit  of  service  states  that  the  notice  of  appeal  was  served 
on  the  attorney  for  respondent  "by  leaving  it  on  the  desk  of  the  said 
attorney,  in  the  front  room  of  his  law-office,  ♦  *  ♦  between  the 
hours  of  8  in  the  morning  and  6  in  the  afternoon  of  the  sixth  of  June, 
1886,  *  *  **'  and  "that  there  was  no  person  in  said  front  room 
of  said  office  at  the  time  said  notice  of  appeal  was  left  there,"  etc. 
This  was  insufficient  to  show  constructive  service  of  the  notice  upon  an 
attorney  absent  from  his  office.  Taking  as  incontrovertible  the  fact 
that  the  attorney  upon  whom  service  was  attempted  to  be  made  was 
not  in  the  front  room  of  his  office  at  the  time,  his  absence  from  his  of- 
fice is  not  deducible  from  the  fact.  It  is  not  claimed  that  "the  attor- 
ney of  respondent"  got  the  notice.  In  fact,  the  affidavit  states  the 
attorney  complained  that  "he  would  not  have  known  that  an  appeal 
had  been  taken  if  he  had  not  seen  it  in  the  newspapers."  The  proof 
of  service  was  therefore  legally  insufficient  and  the  court  did  not  ex- 
ceed its  jurisdiction  in  so  determining,  and  in  ordering  a  dismissal  of 
the  appeal.  Service  of  notice  of  an  appeal  is  a  jurisdictional  fact; 
and  if  service  has  not  been  made  within  statutory  time,  and  accord- 
ing to  the  requirements  of  the  statute,  to  effect  service,  the  appellate 
court  derives  from  the  notice  no  actual  jurisdiction  of  the  case,  and 
the  appeal  is  dismissible  ex  mero  motu,  or  on  motion  of  respondent, 
for  want  of  jurisdiction.  CokerY.  Colusa  Co,  Super,  Ct,  58  Cal.  177; 
Trobock  v.  Caro,  60  Cal.  304. 

Application  for  writ  denied. 

We  concur:    Ross,  J.;  MoKinstby,  J, 


End  of  VoLO^fB  7. 
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